BEFORE THE SURFACE TRANSPORTATION BOARD

Consolidated Rail Corporation — )

Abandonment Exemption — ) AB 167 (Sub-no. 1189X)
In Hudson County, NJ )

CSX Transportation, Inc. — )

Disc. Ex. — ) AB 55 (Sub-no. 686X)
In Hudson County, NJ )

Norfolk Southern Railway Co. -- )

Disc. Ex. -- ) AB 290 (Sub-no. 306X)
In Hudson County, NJ )

Comments on Draft Supplemental Environmental Assessment

City of Jersey City (“City”), Rails to Trails Conservancy (“RTC”), and
Pennsylvania Railroad Harsimus Stem Embankment Preservation Coalition
(“Coalition”) (collectively “City et al..”) comment collectively as follows on the

Draft Supplemental Environmental Assessment (“DSEA”), served Sept. 10, 2020:
Overview

The DSEA purports to conclude that authorizing Consolidated Rail Corporation
(“Conrail”) an unconditioned abandonment! “would not significantly affect the

quality of the human environment” and further environmental analysis under the

1 The DSEA reaches a similar conclusion as to authorizing unconditioned
discontinuances for Conrail’s corporate parents Norfolk Southern Corporation
(“*NS”) and CSX Transportation, Inc. (“CSX™).
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National Environmental Policy Act (“NEPA”) is “unnecessary.” 2 Although the
DSEA goes on for 18 pages, it is a remarkably simple document that can be boiled
down to the following three fundamentally incorrect suggestions and assumptions:
First, the DSEA suggests that the City had a chance to acquire the property in
question before it was sold to a private developer (the “Hyman LLCs™) in 2005.3

Second, the DSEA assumes that once the property was sold to the Hyman LLCs in

2005, the agency cannot void the sale or otherwise control what the developer does
with it.* Third, the DSEA assumes on this basis that there is no environmental
analysis necessary because the agency has no regulatory authority to do anything
other than rubberstamp Conrail’s subsequent and much-belated abandonment

license applications. In a nutshell, the DSEA contends that if Conrail unlawfully

2 DSEAp. 17.

3 This agency has repeatedly warned parties that it is a misuse of its processes for
railroads to transfer rail lines for non-rail purposes (i.e., abandonment) unless the
railroad first obtains an abandonment authorization. E.qg., City of Temple, Tex. —
Acquisition and Operation Exemption — Georgetown Railroad Company, F.D.
35369, served April 23, 2010, slip op. p. 1 (“acquiring a line of railroad for the
purpose of abandoning rather than operating over it constitutes a misuse of [this
Board’s] procedures”). In this light, the DSEA’s discussion of the City’s alleged
opportunity to acquire is entirely false and misleading. Neither the City nor any
buyer could have legally acquired the property because Conrail had not asked for
nor received required authorization from the STB to sell it. 49 U.S.C. 10903(d);
49 U.S.C. 10501(b) (federal preemption). Further, the record shows that Conrail
marketed the property to buyers for non-rail use, and that upon the City inquiring
as to whether the line had received an abandonment authorization, immediately
and without prior notice to the City sold it to a developer for non-rail purposes.

4 The agency also implicitly and wrongly assumes that it need not consider this
alternative for purposes of NEPA compliance.
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engages in a de facto abandonment of a line without first obtaining STB authority
as required by law, the agency lacks any power whatsoever to enforce its
jurisdiction or to apply environmental (including historic preservation) protections.
In other words, according to the OEA’s DSEA, Conrail’s illegal action

(conveniently) relieves the agency of its responsibilities.

The DSEA as described above is based on false assumptions and irrelevant
information, and violates core principles governing NEPA.. The DSEA assumes
away the agency’s well-established powers to invalidate deeds issued in
derogation of federal law; falsely implies that the City should have purchased the
property unlawfully or, in the alternative, falsely suggests the City had an
opportunity to acquire the property; fails to consider conditions to keep the right
of way intact and thereby mitigate potential adverse effects; ignores the unlawful
sale; incredibly fails to do anything responsive to the vast majority of the roughly
2000 comments STB acknowledges it received;® fails to recognize that loss of
federal jurisdiction in the situation described in the DSEA will itself be an
adverse impact meriting an environmental impact statement (“EIS”); and

mistakenly ignores key alternatives available to the agency to ameliorate adverse

> DSEA p.2. The DSEA limits its comments analysis to a few statistics about
outcomes the comments supported. DSEA at p. 17. Evidently far more comments
supported preservation of the historic Branch than its demolition (DSEA p. 17),
which is the likely outcome of an unconditioned abandonment.
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environmental effects. For these and other reasons, the DSEA sadly fails to fulfill
the function of an environmental assessment (“EA”) or an EIS to inform the
agency and the public of measures and options that are available to lessen or
ameliorate adverse environmental consequences flowing from the proposed

unconditioned abandonment.

At the very least, the DSEA should have analyzed what the agency could have
done had the property not been unlawfully sold before Conrail, NS, and CSX
sought abandonment authorization. That analysis, if accurately and reasonably
done, would alert the agency and the public to the scope of the prejudicial impact
of Conrail’s unlawful 2005 sale of the Harsimus Branch. It would further equip
the agency to consider measures and options to achieve what the agency could

have done had Conrail, NS and CSX acted lawfully in the first instance.

To add to the prejudice, STB in its DSEA is now apparently excising from
NEPA consideration all matters relating to adverse impacts on historic assets
arising from the proposed abandonment. NEPA impact analysis, however, must
include impacts on historic assets. The agency cannot conclude with any sort of
finality there are no adverse impacts, as it purports to do in the DSEA, before the
process under Section 106 of the National Historic Preservation Act (“NHPA”) is
complete. See 36 C.F.R. 800.8(a). The Section 106 process to date has identified

a host of historic assets that would be adversely impacted by loss of federal
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jurisdiction over this rail line. Yet when Commenters sought an extension of time
for comments on the DSEA in order to prepare for commenting and a hearing
October 27 on a critical draft “Memorandum of Agreement” to resolve adverse
Impacts on historic assets, the agency promptly refused. This attempt to ignore

Impact on historic assets for NEPA purposes is unlawful.

The DSEA is based on false assumptions and misleading statements,
overlooks the unlawful de facto abandonment that occurred, and fails utterly to
consider any means to ameliorate Conrail’s unlawful action. It must be
withdrawn, and a new DSEA issued that is responsive to the actual situation. It
should focus on all available avenues for the agency to return the property to its
status quo prior to Conrail’s unlawful sale, thus providing the City and the public
generally with full recourse to public use conditions, environmental conditioning,
and any other remedies otherwise available under state and federal law. In short,
the DSEA should focus on how to make the public interest whole, not how to use
unlawful conduct as an excuse to ignore adverse consequences flowing from the
unlawful conduct. Proceeding to a decision under this DSEA sets a terrible
precedent that encourages the regulated industry to ignore this agency’s
abandonment jurisdiction in order to obtain the reward of evading meaningful
NEPA and NHPA analysis and the conditioning on abandonments in the public

interest that flows therefrom and from the other remedial statutes administered by



the agency. The fundamental idea behind the concept of “rule of law” is that

unlawful conduct is remedied, not rewarded.

The DSEA Relies on Misleading or Irrelevant Characterizations

A. Conrail’s Claim It Believed the Line a Spur Is Not Credible and Does Not
Excuse the Railroad’s Unlawful Conduct

The DSEA in effect excuses and, on this basis erroneously authorizes,
Conrail’s unlawful sale and de facto abandonment of the Harsimus Branch because
Conrail claims it thought the line was a mere spur. This DSEA suggestion is

spurious. We begin by noting there is no basis for Conrail’s claim.® Conrail, NS

® City et al. have repeatedly explained that all available evidence all along has
conclusively demonstrated that the Harsimus Branch was a line of railroad for
which abandonment must be pre-authorized under 49 USC 10903(d), and not some
forgotten track serving one or two shippers on some byway, that could constitute a
“spur” outside this agency’s abandonment jurisdiction per 49 USC 10906. To take
some of the more recent examples, see City et al.’s Comments filed in this
proceeding (AB 167-1189X) on September 25, 2014, Letter to V. Rutson and J.
Wayland (STB OEA) dated October 6, 2017, filed as an environmental comment
in this proceeding; Objections to STB’s CREAR filed Dec. 4, 2019 at 14-15. City
et al. have been making this argument often in conjunction with the application of
NHPA section 110(k), now codified at 54 U.S.C. 306113. All the arguments in
these documents are incorporated herein. City et al. also incorporate their
Summary Statement Concerning Section 110(k) and Exhibits in Support Thereto,
filed in AB 167-1189X and related proceedings on January 21, 2009. Inall
events, this agency twice determined the Harsimus Branch was a line (Decisions in
F.D. 34818, served Aug. 9, 2007 and Dec. 19, 2007, vacated on jurisdictional
grounds by the D.C. Cir. at 571 F.3d 13 (2009), and it was also conclusively so
determined by the United States District Court for the District of Columbia, in a
decision upheld by the United States Court of Appeals for the D.C. Circuit. City of
Jersey City v. Consolidated Rail Corp., 968 Supp. 2d 302 (D.D.C. 2013),
summarily affirmed, D.C. Cir. No. 13-7175, filed Feb. 19, 2014, 2014 U.S.App.
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and CSX are not naifs concerning the requirements of federal rail regulation, nor
may they be presumed to employ same. Conrail and its corporate parents knew, or
were willfully blind (which is the equivalent of actually having knowledge), that
the Harsimus Branch was a regulated railroad line. They knew, or were willfully
blind, to the fact that the Harsimus Branch was the former Pennsylvania Railroad
mainline. They knew that it contained historic resources (Conrail in fact had
objected to that fact to the Keeper of the National Register in 1999 on the ground
the historic nature of the Embankment would encumber the railroad’s non-rail
development plans.) City annexes hereto the Verified Statement of Thomas F.
McFarland, executed 27 Sept. 2017, and filed in this proceeding with Letter to V.
Rutson, et al, supra. Mr. McFarland therein provides an expert opinion concerning
whether, at the time (July 2005) Conrail sold the Embankment portion of the

Harsimus Branch to its chosen developer,

Lexis 3067, 2014 WL 1378306. Indeed, the whole controversy over its status was
so contrived that the parties ultimately stipulated the Harsimus Branch was a line,
not a spur. It is well-established that a line once a line remains a line, it cannot be
recategorized a spur by a railroad and abandoned on that basis, and it forever
requires prior abandonment authority before it may be converted to non-rail use,
even if rail use has stopped and facilities removed. E.g., Oregon Shortline
Abandonment, 267 ICC 633, 635 (1947); Old Colony Railroad Co. et al. Trustees
Abandonment, 224 ICC 681, 682-83 (1938); Chelsea Property Owners — Aband. —
Portion of the Consolidated Rail Corporation’s West 30" Street Secondary Track
in NY, NY, 8 ICC2d 773 (1992), aff’d sub nom. Consolidated Rail Corp. v. ICC,
29 F.3d 706 (D.C. Cir. 1994). See also Phillips v. Denver & R.G. RR, 97 F.3d

1375 (10" Cir. 1996) (no de facto abandonment).
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“Conrail knew or reasonably should have known that the Embankment was a
‘railroad line’ within the meaning of that term in 49 U.S.C. 10903(d), rather
than a “spur, industrial, team, switching or side track’ ... within the meaning

of those terms in 49 U.S.C. 10906.”

Based on 52 years of experience in railroad law, with a particular focus on railroad
abandonments, including the distinction between spurs and railroad lines, Mr.

McFarland states that it is his

“firm opinion that Conrail knew or reasonably should have known at the

time that the Embankment was a railroad line.”

In sum, the evidence supplied by City et al. has long shown that Conrail
intentionally violated the law with the railroad’s July 2005 sale to the Hyman

LLCs.

B. Conrail’s Willfully Blind Excuse that It Thought the Line a Spur
Is No Excuse for This Agency to Ignore Conrail’s Unlawful Conduct

Just as Conrail cannot hide behind willful blindness to the facts, neither can
STB. If Conrail knew or should have known this was a line, the agency cannot
give any credit to Conrail’s excuse, and the Conrail spur claim is irrelevant. It
provides absolutely no basis for STB’s limited view of its legal authority to
mitigate the adverse effects of abandonment of the line. To the contrary, to the

extent Conrail’s unlawful sale limits the effectiveness or availability of measures to
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mitigate the adverse impacts of the abandonment, the need to unwind the unlawful
transaction, either by voiding the deeds or by denying abandonment until Conrail
returns the property to status quo ante (i.e., re-acquires the property) is even more

compelling.

Given this backdrop, it is particularly surprising that the DSEA intimates, and
Conrail has certainly and repeatedly argued, that Conrail should be excused for its
illegal sale to the Hyman LLCs because the City had opportunities to buy the
Embankment prior to 2005.” At this point, it is astonishing that it is necessary to
once again point out to the agency how thoroughly and conclusively this argument
has been rejected by the Court of Appeals for the D.C. Circuit. In particular, City

of Jersey City v. Consolidated Rail Corp., 668 F.3d 741, 745-46 (D.C.Cir. 2012),

rejected Conrail’s claim that the City was not injured by the unlawful sale because

the City itself could unlawfully use eminent domain to secure the property without

" The DSEA even claims the City began negotiating to purchase the portion of the
Harsimus Branch from Conrail “[s]tarting in 1984 even though the Branch was
still in freight rail service in that year. The DSEA claims no deal was reached, and
claims the City participated in removal of bridges, was offered the Embankment in
the 1990’s but that no deal was reached, and instead the Embankment was declared
eligible for the New Jersey Register of Historic Places in 1999. (The DSEA fails
to recognize that the Embankment is eligible for the National Register of Historic
Places as well.) The DSEA notes that Conrail in the meantime sold off the
Harsimus Yard to private developers, and then put the Embankment up for sale in
2002. The DSEA says Conrail treated the line as “unregulated spur track” and sold
it to a private developer in 2005. DSEA at 3-4. In short, the DSEA details but
does not find that Conrail participated in an unlawful de facto abandonment.
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an STB abandonment authorization for no identified entity would complain. The

Court explained that the City was suing

“under a federal statute that offers it an array of rights and benefits, [and] it
seeks to void an allegedly unlawful sale of railroad line that threatens its
interests in the historic and environmental value of the property. In that
context, the City’s refusal to invade federal jurisdiction and engage in

unlawful self-help can hardly deprive it of standing.”

668 F.3d at 745. The Court also noted that in any event “Conrail’s refusal to
[timely] invoke STB proceedings injures the City by depriving it of the benefits of
those proceedings — namely, the opportunity to acquire and to protect the property”
under the various remedies available in or as a result of the federal proceedings.

668 F.3d at 744.

Moreover, this agency has warned municipalities not to acquire rail lines for

non-rail purposes absent abandonment authority. E.qg., City of Temple, supra. The

agency cannot warn cities not to do things and then insinuate in environmental

assessments they should or could have anyway.

It is unlawful for a railroad to sell to any party a regulated freight rail line for
non-rail purposes unless it first has an STB abandonment authorization.

Inasmuch as the Embankment has never had an effective abandonment
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authorization. To this day, the City cannot lawfully acquire it for such purposes,
either by voluntary negotiation or by eminent domain, because it still has no
effective abandonment authorization. And the Hyman LLCs could not, and still
cannot, lawfully acquire it either. To the contrary, STB jurisdiction precludes
dismantlement and sale of a regulated rail line prior to the railroad’s receipt of an

effective STB abandonment authorization.®

Consistent with federal law, the New Jersey title practice manual (L. Fineberg,

Handbook of New Jersey Title Practice, 2d ed., 2000, 3d ed. 2005) provides that a

party seeking to acquire Conrail property should first obtain proof of federal
abandonment authorization or proof that no such authorization was required.®
When Conrail pressed for sale of the property to developers in the 2002-05 period,
the City retained outside eminent domain counsel to assist it in preserving the
Embankment. Consistent with federal law and the New Jersey title practice
manual, City’s outside eminent domain counsel (Mr. Curley), via his paralegal,

requested proof from Conrail of abandonment authorization or that none was

8  STB Policy Statement on Consummation of Rail Line Abandonments..., Ex
Parte 678, served April 23, 2008, slip at 4 (“Policy Statement”): “In some cases
railroads have taken actions affecting rail property without first seeking
abandonment authority. When this occurs on inactive lines, we generally do not
discover these actions until after the fact when the carrier seeks abandonment
authority. Such actions are unlawful.” (Emphasis added.)

° Fineberg, supra, 2d ed. at pp. 98-4 to 6; 3d ed. at pp. 98-1 to 6 (see Appendix |
to City et al.’s Comments filed Sept. 25,2014 in this proceeding at pp. 34-44).
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required by letter dated June 28, 2005.%° Instead of providing any showing of
abandonment or that no STB authorization was necessary, Conrail quickly and
surreptitiously sold the property to the Hyman LLCs.'! This shows the railroad not
only was on notice that a lawful sale needed prior abandonment approval or proof
that none was required, but also that the railroad had none, for it provided none.?
That being the case, the events prove Conrail acted intentionally to violate the law,

and did not merely act out of willful blindness.

C. This Is but One Example of Repeated Unlawful Abandonments
by Conrail in Jersey City

This is not the first instance in which Conrail has unlawfully sold off lines in
Jersey City without prior STB abandonment authorization; it is merely the first
time it has done so in order to evade efforts to preserve historic assets and to thwart
public acquisition of a line under federal and state remedies otherwise available.
Essentially contemporaneously with unlawful sales involving the Harsimus
Branch, Conrail sold off portions of the Lehigh Valley Main Line located on the

Jersey City waterfront to developers (but more importantly to New Jersey Transit

10 See p. 69 of City et al.’s Sept. 25, 2014 Comments, supra.

11 See pp. 70-71 of City et al.’s Sept. 25, 2014 Comments, supra.

12 3o far as City et al. is aware, the Hyman LLCs, although presumably aware of
the New Jersey title practice manual, did not seek or obtain proof that no
abandonment authorization was required. They were thus complicit in the
intentional or willfully blind violation of federal law.
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for light rail) without prior STB authorization. See Consolidated Rail Corporation

— Ab. EX. — in Hudson County, NJ, AB 167 (Sub-No. 1190X). This agency

ultimately exempted the proceeding from a private OFA, and thereafter authorized
the abandonment, not in order to facilitate private developers but instead to avoid
interference with New Jersey Transit’s Hudson-Bergen Light Rail passenger transit
system, which was evidently already constructed and operating on a key portion of
the line. See id., decision served May 17, 2010. The agency, however, instituted
an investigation into Conrail’s unlawful sale of the line to New Jersey Transit
“without seeking or obtaining Board authority.” Id. at p. 6. The investigation was

docketed as Consolidated Rail Corporation’s Sales and Discontinuances, Ex Parte

695, served May 17, 2010. The Board stated that because “the record indicates
that Conrail began selling parts of the line as far back as 1996, we also hereby
order Conrail to disclose to the Board all of its line or partial line sales and all of its
discontinuances of service since January 1, 1996, for which no Board authority
was sought and no exemption notice was filed along with an explanation of why
Board authority was not sought and no exemption notice was filed.” Slip. op. p. 6.
In response, Conrail claimed it could find no record of other such sales. That
was obviously a misrepresentation by Conrail, in light of line sales since January 1,
1996, involving the Harsimus Branch, of which the 2005 sale of the Embankment

was a case in point. Conrail has subsequently alerted City et al. to additional
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transactions with New Jersey Transit apparently without abandonment or transfer
authorizations. STB terminated its investigation on the basis of Conrail’s
misrepresentation that it had not made additional unlawful sales in Jersey City
since January 1, 1996. See id. served January 31, 2012. City et al. and this Board
know, notwithstanding Conrail’s claim, that Conrail is a repeat offender in Jersey

City.1?

D. The Agency Has Ample Power to Enforce Its Jurisdiction

Faced with knowing and repeated unlawful conduct by Conrail, the next
question is whether the agency can do anything about it. The DSEA implicitly and
mistakenly assumes the agency cannot do anything about it, or will not. In any
event, the DSEA instead relies on Conrail’s unlawful action for its legal position
that there is nothing for the agency to analyze under NEPA, because Conrail has
sold the property to a developer. Thus, the DSEA takes the position it need not

analyze, inter alia, the impact on City streets of the huge salvage project

13 It is not clear at this time whether the sale of the Hudson Street Industrial Track
occurred before or after January 1, 1996. The Hudson Street Branch (PRR Line
Code 1440) was designated by USRA to Conrail as a line in Final System Plan at
272 (1975). It is referenced by Conrail in its original Notice of Intent to Initiate a
Case in AB 167-1189X, filed March 12, 2008; by Jersey City’s Mayor in his letter
to Conrail Associate General Counsel Enright dated March 4, 2008, which is filed
with the Notice of Intent to Participate of City et al. in AB 167-1189X, filed March
21, 2008; and by the Hudson County Planning letter filed April 11, 2008 in AB
167-1189X) occurred before or after January 1, 1996.
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represented by tearing down and removing the historic Harsimus Embankment in a

residential area itself made up of historic districts.*

The DSEA’s implicit assumption that STB can do nothing is of course absurd.
The agency has ample power to enforce its jurisdiction. For example, the agency
can void the deeds from Conrail to the developer.’® If the deeds are voided, then
the property belongs to Conrail again. The agency can then impose conditions on

salvage to protect the environment from noise, dust, and possible toxic material

14 Conrail has joined in its chosen developer’s applications to demolish the
Embankment.  The Conrail documents joining in the developer’s demolition
requests were signed by Conrail’s then VP and General Counsel Jonathan Broder
and were filed with STB as exhibits to a scheduling order filed in AB 167-1189X
on June 17, 2014, these are accessible in the STB e-library filings, and per the
following web link:
https://www.stb.gov/Filings/all.nsf/d6ef3e0bc7fe3c6085256fe1004f61ch/23502869
46ac153485257¢cfa004ce051/$FILE/236196.pdf. Unfortunately, the e-library
version is somewhat garbled, so City et al. tendered more legible copies with
comments on the CREER. Conrail joined in demolition permit requests for each of
the six blocks of the Embankment, as witnessed by the six “Joinders” executed on
Dec. 13, 2007, after STB had initially determined that the Harsimus Branch was a
line of railroad subject to abandonment licensing jurisdiction in F.D. 34818
(decision served August 9, 2007), but well before Conrail had instituted any
abandonment proceeding.

15 Various commenters have been calling for invalidation of the Conrail to Hyman
LLCs deeds, or the reconveyancing of the property back to Conrail, in this
proceeding (AB 167-1189X) since at least 2008. See, e.g., comments by Jersey
City Landmarks Conservancy, filed 4/2/2008; Comments by Van Vorst Parks
Association et al, filed 4/2/2008; Comments by Civic JC filed 4/2/2008; Comments
by Liberty State Park filed 4/7/2008. The Jersey City Mayor called for
invalidation of the deeds in his letter to Conrail Associate General Counsel Enright
dated March 4, 2008, filed with the Notice of Intent to Participate of City et al. in
AB 167-1189X, filed March 21, 2008.
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volatilized as a result of salvage of the Embankment. In addition, the agency can
prevent Conrail from transferring the property other than for public use for at least
180 days, pursuant to 49 U.S.C. 10905,® and impose other conditions pursuant to
both 49 U.S.C. 10903(e)(1)(B) and Section 110(k) of the NHPA (anticipatory
demolition).t” The imposition of a public use condition would permit the City to
negotiate for the property without interference from developer claims, and to
employ eminent domain and other state law remedies (NJSA 48:12-125.1 permits
City to acquire the property for the same price contracted by the developer)
unmolested by the developer.*® This would provide a reasonable remedy to City et
al. in that it would enable the City to acquire the property under roughly the same

circumstances which would have applied had Conrail acted lawfully.

In The Land Conservancy of Seattle & King County — Acquisition & Operation

Exemption -- BNSF, F.D. 33389, served Sept. 26, 1997, slip op. at 3, this agency

16 Various commenters have been calling for a public use condition since at least
2008 as well. See, e.g., Comments of East Coast Greenway in AB 167-1189X,
filed May 6, 2009; and comments in note 15 supra.

17 Again, concern has been expressed that Section 110(k) be applied as a remedy
by various commenters since the inception. See note 15 supra for some early
examples. See also comments of the Hudson County Division of Planning in AB
167-1189X, filed April 11, 2008, at item 8.

18 The record in this proceeding demonstrates that the Hyman LLCs have
repeatedly sued the City (as well as City et al. and in some cases their attorneys) in
state court, and pursued litigation in federal court and before this agency as well, in
order to frustrate the City’s efforts to acquire the property in question.
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voided a railroad’s deed to a conservation organization because it found that the
transfer of property was for purposes of non-rail use without an abandonment
authorization. If the agency voids transfer to preservation groups seeking to
conserve a corridor because they do not have an STB abandonment authorization,
STB clearly has the power to void a transfer (without any STB authority
whatsoever) to a real estate developer intending to destroy a regulated line of

railroad. In Pyco Industries — Feeder Line Application — Lines of South Plains

Switching, Ltd. Co., F.D. 34890, served August 3, 2006, slip op. at 6, this Board

voided land transfers by South Plains Switching (SAW) as an attempt to evade the
Board’s authority. STB noted that it had “voided similar transfers of interests in
leases and agreements that were designed to shield railroad property from the

Board’s authority,” citing Railroad Ventures, Inc. — Acquisition and Operation

Exemption -- Youngstown & Southern Railroad Co., F.D. 33385, served Oct. 4,

2000, aff’d Railroad Ventures v. STB, 299 F.3d 523 (6" Cir. 2001). As the Board

indicated in SF&L Railway, Inc. — Acquisition and Operation Exemption — Toledo,

Peoria and Western Railway between La Harpe and Peoria, F.D. 33995, served

Oct. 17, 2002, slip at 19, “persons who engage in such abuses [should not] be
allowed to profit from them.” The Board ordered SF&L to “immediately
reconvey” property acquired contrary to STB regulations. 1d. The SF&L case

involved a purchaser who acquired a line of railroad to break it up and salvage it,
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which is what the Hyman LLCs did here. STB clearly has the authority to
enforce its jurisdiction by voiding deeds like those Conrail issued to the LLCs here
which are in complete derogation of the agency’s abandonment jurisdiction and a
palpable and knowing evasion of NEPA and NHPA. It would be arbitrary and

capricious, among other things, for the agency to fail to do so.

E. Because STB Has the Power to Enforce Its Jurisdiction, the DSEA
Conclusion That There Are No Environmental Effects That Are within the
Agency’s Jurisdiction Is Plainly in Error

Since STB has power to enforce its jurisdiction by voiding the deeds or taking
tantamount action, the DSEA is in error in claiming in essence the agency can do
nothing about remaining salvage items and other environmental effects. There are
profound environmental effects that are within the agency’s jurisdiction, including
remaining salvage of line, and application of remedies that serve to preserve the
line in the public interest. By failing to analyze the line as if it had not been de
facto abandoned, the DSEA utterly fails to provide STB decisionmakers
environmental and related information germane to their decision. The DSEA in
short arbitrarily limits its analysis of alternatives, and/or fails to discuss means to
mitigate adverse environmental impacts. In effect, the STB treats the line as if has
already been abandoned, which violates the fundamental principles of NEPA. See

Illinois Commerce Commission v. ICC, 848 F.2d 1246, 1259 (D.C. Cir. 1988)

(“RTC correctly asserts that after an exemption is finally authorized and the
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railroad begins to tear up the track and dispose of the right-of-way, alternatives are
clearly foreclosed and it would be too late at that point to consider environmental
factors™).

F. Alternatives and Conditioning to Mitigate Adverse Impacts
Arbitrarily and Capriciously Omitted from the DSEA

In the circumstances here, there are two obvious alternatives to an
unconditioned abandonment. One is to deny abandonment authority, at least until
Conrail reassembles its ownership interests. That result comports with the
agency’s authority not only under 49 U.S.C. 10903 but also under NHPA Section
110(k) (denial of license authority when regulated entity engages in anticipatory
demolition activities). Once Conrail reassembles the asset, it can again seek
abandonment authority, but this time all public remedies will be available.

The second alternative to an unconditioned abandonment authorization is a
conditioned abandonment. The prime condition to be considered is one that not
only protects this agency’s jurisdiction but also mitigates adverse environmental
Impacts. The DSEA should consider and recommend, and the agency should

adopt, the following two conditions:
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a) All deeds issued by Conrail relating to any portion of the Harsimus Branch
at issue in this proceeding issued by Conrail after January 1, 1996° are void upon
the effective date of this abandonment authorization.

b) Conrail shall take no action to sell or alienate any property interest in this
proceeding for 180 days following the effective date of this abandonment
authorization other than for public purposes.?

In the alternative, the agency could adopt similar conditions to the same end
providing that Conrail shall not consummate any abandonment authorization until
(1) it has reacquired all portions of the Harsimus Branch at issue in this proceeding
alienated by Conrail after January 1, 1996, and (2) offered same for sale for public
purposes for a period no less than 180 days.

Upon consideration and recommendation of either alternative (a)-(b) or (1)-(2),
Conrail will once again be in full ownership of the Embankment parcels. The City

will have an unmolested 180 days to invoke eminent domain and NJSA 48:12-

19 Conrail represented to the agency in Ex Parte 695 that it had not sold lines or
portions of lines in Jersey City after January 1, 1996. That being the case, there are
presumably no illegal sales relating to the Harsimus Branch to the extent at issue
here, other than those to the Hyman LLCs.

20 The 180 days “Public Use Condition” period (i.e., application of 49 U.S.C.
10905) will be sufficient for the City to initiate eminent domain proceedings and/or
to invoke N.J.S.A. 48:12-125.1 to secure the Embankment, and the entire Branch,
in the public interest. In the event of acquisition, the City does not plan to remove
the Embankment but to preserve it, and the Branch as well, which will eliminate
adverse environmental impacts.
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125.1 remedies to acquire the property. In addition, since Conrail will own the
property upon the effectiveness of the abandonment, this agency will
unequivocally have jurisdiction to impose conditions to mitigate dust, noise and
toxic effects that will occur on salvage.?*

Even if Conrail were not in full ownership, the agency has erred in claiming
there is no salvage issue to analyze. The record demonstrates that removal of the
Embankment will be a huge demolition project (see note 21). The fact that Conrail
has contracted the demolition to a chosen developer does not mean that
environmental consideration of, and conditioning for, salvage-related issues can be
ignored. Most railroads contract out salvage upon abandonment to third-party

contractors. This practice has never before obviated this agency’s responsibility to

21 Parties early on called the agency’s attention to the massive salvage operation
entailed in removing the historic Harsimus Embankment, as sought by Conrail.
The Embankment contains 59,250 cubic yards of sandstone, plus 154,800 cubic
yards soil, and would require between 14,300 and 12,400 truck loadings.
Consultants (Dresdner Robin) for the City found that lead, arsenic, mercury and
antimony and several “PAH’s” in the Embankment’s contents exceed the NJDEP
residential direct soil cleanup criteria, meaning the material cannot be reused as
clean fill. A copy of the 1998 report was filed with STB along with additional
comments by City et al. in AB 167-1189X on April 7, 2008. The Report did not
discuss airborne hazards from this much disruption, but airborne hazards, traffic
congestion, noise and run-off issues must be presumed enormous. In addition,
since most consultant reports were prepared, the Embankment has sprung to life
with vigorous flora and fauna. No one has yet analyzed the impact of loss of urban
habitat, or the additional burdens flowing from removal of six blocks of vegetation
and fill that serves to break up and contain stormwater in the middle of residential
neighborhoods and historic districts. The DSEA wrongly treats all environmental
impacts arising from demolition of the Embankment as irrelevant.

21



consider environmental factors and condition the abandonment accordingly. In the
case before the agency here, Conrail has not merely contracted out the job, but has
also joined in the demolition permit applications.

Either option (a)-(b) or option (1)-(2) is well within the power of the agency and
If adopted by the agency not only will protect this agency’s jurisdiction and
restore to the public the remedies that Conrail’s illegal actions have evaded but
also will ameliorate the adverse environmental impacts flowing from Conrail’s
illegal de facto abandonment and the proposed but completely unwarranted
rubberstamp of illegal conduct implicitly endorsed by STB’s Office of
Environmental Analysis.

There will be no unjust effect upon the Hyman LLCs. Like Conrail, they knew
this was railroad property. They and their (many) lawyers can read the New Jersey
title manual as well as the City and its legal counsel. They knew that they should
have, but did not, require Conrail to prove that it did not require abandonment
authorization. They instead chose to cooperate with Conrail to attempt an end-run
around agency jurisdiction, NEPA, NHPA, and assorted remedies to preserve this
rail corridor upon abandonment.

Moreover, Conrail has already contracted to sell the property back to the
developer for the same price the developer paid if this agency voids the deeds.

See attachment 11 (Oct. 13, 2007 contract between Conrail and the Hyman
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LLCs).? Thus, if this agency voids the deeds (or requires Conrail to re-acquire)
and imposes a public use condition, and if the City were to fail to invoke eminent
domain and/or N.J.S.A. 48:12-125.1 to secure the property, Conrail can simply
transfer the property back. However, the City has the right to acquire the
property for the same price as Conrail contracted to sell, or sold, the property to a
developer pursuant to N.J.S.A. 48: 12-125.1. Since the City has long held
sufficient funds set aside to acquire the property for that price, once this agency
Issues an effective abandonment authorization, and on voiding of the Hyman
LLCs’ deeds, the City will be ready, willing and able to acquire. City et al. submit
that the two conditions they request above are also most compatible with reaching
a settlement with Conrail and the Hyman LLCs that will once and for all end this
dispute. Inits original EA in this proceeding served March 23, 2009, at p. 8, this
agency (citing a 1991 ICC policy position) states that it does not attempt to identify
and to address the environmental impacts of reuse alternatives of an abandoned
right of way. The two conditions sought by City et al. do not require the agency
to identify or address alternatives. They simply return the situation to status quo
ante Conrail’s unlawful transfer of the property to the Hyman LLCs without

abandonment authority, thus allowing City et al. to benefit from the rights and

22 The October 13, 2007 contract in essence commits Conrail to defeat any
meaningful exercise of this agency’s jurisdiction by ensuring sale of the
Embankment parcels to the developer for the original contract price.
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preferences to which they are lawfully entitled. Accord, City of Jersey City v.

Consolidated Rail Corp., supra, 668 F.3d at 744-46 (City seeks to enjoy the rights

and remedies to acquire and to protect the property otherwise available but for
Conrail's unlawful de facto abandonment).

In any event, the 1991 ICC policy statement on which STB relies is wrong in
the circumstances here. The agency should identify and address alternatives.
NEPA requires the consideration of reasonable alternatives even if the alternative

Is not within the agency’s jurisdiction. See Natural Resources Defense Council v.

Morton, 458 F.2d 827, 834-36 (D.C.Cir. 1972) (Interior Department had to
consider reasonable alternatives to off shore oil lease which would reduce or
mitigate the need for offshore exploration, including nuclear energy development
and changing natural gas pricing, even if that might require Congressional action);

Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 814 (9" Cir 1999).

The agency’s whole environmental process is flawed in failing to consider
retention of the Harsimus Branch for park, trail, historic preservation, rail
(including light rail) purposes as sought by the City. The fact, if it is a fact, that
this retention of the Branch for park, trail, historic preservation and rail purposes
involves action by the City does not disqualify it as an alternative. The agency at
least can analyze measures it can take to facilitate the City in achieving its

alternative. In addition, the agency fails to consider the specific alternative set
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forth by the Coalition on its website (https://embankment.org/vision.html#vision-

section-vision). The agency thus ignores actions it could take to facilitate

mitigation by others of adverse effects flowing from Conrail’s proposed
unconditioned abandonment. These alternatives are hardly impossible: Conrail
all along has argued that the City has an eminent domain remedy (unfortunately,
this remedy is preempted until an abandonment authorization is effective). But
more importantly, STB’s DSEA ignores the City’s N.J.S.A. 48:12-125.1 remedy,
also applicable upon an STB authorized abandonment, which itself would void
deeds to developers in the circumstances here, while providing the City the right to
acquire the property at the same price Conrail contracted to sell it to the developer.
By ignoring the alternatives advanced by City et al., the DSEA fails to empower
the agency’s decisionmakers in considering not just reasonable alternatives to
mitigate adverse effects, but how to cooperate with City et al. to achieve them.
This failing is arbitrary and capricious and not in accordance with law.

In order to ensure that the 180-day PUC is properly accorded, City et al.
herewith submit (Attachment 111) a formal restated PUC request per 49 C.F.R.
1152.28.

Unless the agency adopts the conditions recommended herein, the proposed

action in this proceeding (abandonment licensing) will have serious adverse
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Impacts not considered in its DSEA. A full environmental impact statement is
therefore necessary.

There is another problem with the artificial reality the Board’s DSEA purports
to create. It violates STB’s applicable Policy Statement. STB’s Policy
Statement (see footnote 8 supra) acknowledges that the Board has responsibilities
under various public interest statutes, and states that where an unlawful
abandonment occurs, “[t]he Board will continue to carry out its obligations under

those statutes and will take whatever steps necessary to enforce compliance with

them.” Ex Parte 678, slip at 4 (emphasis added). But the DSEA recommends no
measures be taken at all. It ignores the unlawful nature of the abandonment at
issue in this proceeding and in effect rewards Conrail and the Hyman LLCs for
acting unlawfully. The Policy Statement requires the Board to take whatever steps
are necessary to enforce compliance. Voiding the unlawfully issued deeds is the
necessary step to enforce compliance not just with NEPA and NHPA but also with
this agency’s abandonment jurisdiction. The Board violates its Policy Statement —
renders it meaningless — unless it voids the deeds and otherwise causes the relevant
property to be available to the City as if Conrail had not acted unlawfully in 2005
and thereafter.

The reasons to preserve the Harsimus Branch are even stronger today than they

were when STB circulated its initial EA in this proceeding in 2009. There is more
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need for transit corridors and green space. Developer pressure on historic assets
continues. The preferred route of the East Coast Greenway moved an enormous
step further to fruition with this Board’s issuance of an interim trail use/railbanking
order for the Boonton Branch between Montclair and Jersey City. Norfolk

Southern Railway Co. — Ab. Ex. —in Hudson and Essex Counties, NJ, AB 290

(Sub-no. 408X), served Sept. 29, 2020. The Harsimus Branch is a vital component
of the East Coast Greenway and now the only major piece missing in Jersey City.?

Failure to comment on particular assertions in the DSEA should not be deemed
as an admission. Many aspects of the DSEA discussion are inaccurate, false or
misleading, or assumptions without rational foundation, as shown in the years of
pleadings filed by City et al. and the public in this proceeding to date. However,
the overriding issue here is that the agency’s acceptance of — and failure to take
any remedial action to address — Conrail’s unlawful de facto abandonment has
fundamentally tainted the consideration of environmental impacts in the DSEA in
violation of core precepts of NEPA.

Conclusion
For the reasons stated above and in our prior pleadings, the DSEA is deficient.

It utterly fails to take into account Conrail’s unlawful de facto abandonment, and

23 See Decision in AB 290 (Sub-no. 408X), served Sept. 29, 2020, slip at p. 2 n.3
(noting that City et al supported the preservation of the line at issue as part of a
larger system, including the line at issue in this proceeding.)
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this failure is all the more egregious because City et al. has demonstrated that
Conrail knew or was willfully blind to the fact that it was acting unlawfully. The
agency fails to analyze even minimal actions to facilitate invocation of state and
local remedies to keep the corridor (and the Embankment) intact. In this vein, the
agency fails to analyze conditioning the abandonment on (a) voiding all deeds out
on the relevant property after January 1, 1996 and (b) imposing a public use
condition barring Conrail from alienating any Harsimus Branch property for no
less than 180 days, except for public purposes. As shown herein, Commenters
have been requesting this sort of relief since the inception of this proceeding in
2008. The agency has continued to evade and to ignore these issues, refusing to
consider meaningful remedies within its jurisdiction, much less outside it, on the
ground that Conrail’s unlawfulness excuses both Conrail and the agency from
meaningful compliance with not just NEPA and NHPA, but with STB jurisdiction
generally. The time for ignoring the crux of the case with this excuse should, after
twelve long years, be over. The DSEA is inviting the Board to rubberstamp
Conrail’s unlawful de facto abandonment, and, indeed, to reward Conrail for its
illegal conduct by excising any meaningful environmental conditioning or public
interest remedies. This will have profound adverse environmental impacts (loss of
historic assets, traffic congestion, dust, loss of vegetation and habitat, and salvage

operations in residential areas and historic districts, loss of the last available under-
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used transportation corridor into downtown Jersey City). Based on these results,
the agency should prepare a complete EIS and not rely on the non-analysis
represented in the current DSEA. The DSEA is a kind of alternative to reality in
that it pretends that there are no effects and in all events no alternatives because it
refuses to acknowledge, much less take into account, Conrail’s fundamentally
illegal actions and evasion of law and the many authorities available to remedy or

to at least mitigate the illegal actions below.

For filing: 19 Oct. 2020
Respectfully submitted,
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Charles H. Montange
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STB Docket No. AB-167 (Sub-Na. 1189X)
VERIFIED STATEMENT OF THOMAS F. McFARLAND

My name is Thomas F. McFarland. I am an attorney having an office at 208 South
LaSalle Street, Suite 1666, Chicago, IL. 60604. 1 am a sole practitioner and sole shareholder of
Thomas F. McFarland, PC, a professional corporation.

I have been requested by the City of Jersey City, N.J., Rails to Trails Conservancy, and
Pennsylvania Railroad Harsimus Stem Embankment Preservation Coalition (collectively referred
to as Jersey City, et al.) to provide an expert opinion on whether or not, when Conrail conveyed
the Harsimus Embankment Property, (the Embankment) to a group of limited liability companies
(LLCs) for nonrail use in July, 2005, Conrail knew or reasonably should have known that the
Embankment was a “railroad line” within the meaning of that term in 49 U.S.C. § 10903(d),
rather than a “spur, industrial, team, switching or side track” {collectively referred to as a spur)
within the meaning of those terms in 49 U.S.C. § 10906.

For the reasons explained in this statement, it is my firm opinion that Conrail knew or
reasonably should have known at that time that the Embankment was a railroad line.

I am qualified to render this opinion by virtue of 52 years of experience in railroad law
exclusively, with particular focus on railroad abandonment law, including differentiating between
railroad lines and spurs in an abandonment context.

Upon graduation from Loyola University School of Law in 1965, I was employed as a
Commerce Attorney in the Law Department of Illinois Central Railroad Company at Chicago, IL.
My duties in that position included helping to prepare applications to the Interstate Commerce

Commission (predecessor of the Surface Transportation Board (STB)) for authority to abandon
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railroad lines, and determining whether particular right-of-way and/or trackage was a railroad
line or a spur.

In 1970, I became employed by the Chicago law firm of Belnap, Spencer, Hardy &
Freeman (Belnap Firm) as an associate attorney. I became a partner in the Belnap Firm in 1977,
The Belnap Firm practiced railroad law exclusively. My specialty in that practice was railroad
abandonment law.

I remained in the private practice of railroad law for the next 47 years, to date. Over that
period, my partners either retired or died, such that since 2001 I have been a sole practitioner as
sole survivor of the Belnap Firm.

During my 52 years of railroad practice, I have litigated over 100 railroad abandonments,
representing both applicants for abandonment authority and opposing parties. 1 am reasonably
certain that no other attorney in the United States has nearly that much experience in railroad
abandonment.

During the course of my career, I have ofien been called upon to render opinions as to
whether particular railroad right-of-way and track constituted a railroad line or a spur. I have
also been involved in litigation in regard to that issve. One such example is Baitaglia
Distributing Co., Inc. v. Burlington Northern R. Co., 2 S.T.B. 323 (1997), pet. to reapen den.
1998 WL 857070.

I reviewed the following materials, among others, in order to prepare my testimony in this

matter:
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Decision of the Surface Transportation Board (STB) in its Docket No. F.D,
34818, City of Jersey City, et. al -- Petition for Declaration Order, service date
August 9, 2007,

Decision of the STB in its Docket No. F.D. 34818, City of Jersey City, et. al --
Petition of Declaratory Order, service date December 19, 2007;

City of Jersey City, et. al v. Consolidated Rail Corparation, 968 F.Supp. 2d 302
(USDC, DC, 2013);

Decision of the United States Court of Appeals for The DC Cir. No. 13-7175,
(unpublished) that summarily affirmed the decision in number 3 above;

Decision of the Interstate Commerce Commission (ICC) in The Atchison, T. & SF
Ry. Co. -- Aband. Exempt. -- in Lyon County, KS, 1991 WL 120344 (ICC Docket
No. AB-52 [Sub-No. 71X}, decided June 11, 1991);

Decision of the STB in Chelsea Property Owners -- Aband. -- Portion of the
Consolidated Rail Corporation's West 30" Street Secondary Track, in New York,
NY, 8ICC 2d 773 (1992);

Decision of the STB in Batraglia Distrib. Co., Inc. v. Burlington Northern R. Co.,
2 STB 323 (1997);

Decision of the STB denying a petition to reopen the decision in No. 7 above, at
1998 WL 857070,

Decision of the Superior Court of New Jersey in its No. HUD-L-5801-09, 212
Marin Boulevard v. Chicago Title Insurance Co., filed August 31, 2017,

Letter of Robert M. Jenkins, III, Mayer Brown LLP to Victoria Rutson, Director,
Office of Environmental Analysis, STB, dated September 8, 2017;

Compilation headed “Spur Decisions Made By Law Department”, dated 9-4-97;

Memorandum dated July 11, 2005, from John K. Fiorilla, Esq. to Bridget
McLaughlin re July 13 Sale Embankment Jersey City;

Letter dated October 4, 2005 from John K. Fiorilia to Carmine R. Alampi, Esq. re
Consolidated Rail Corporation to SLH Holding Company Inc., Our File No, 0476-
50485.
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1 am familiar with the issues involved in Docket No. AB-167 (Sub-No. 1189X) and
related proceedings as a result of reviewing the STB’s decisions in those matters as they appeared
on the STB’s website. Because the issues in those cases were of general interest to me, | also
read the related Court decision in City of Jersey City v. Consolidated Rail Corporation, 968
F.Supp.2d 302 (USDC, DC, 2013).

By virtue of the latter decision, it is judicially settled that the Embankment was conveyed
to Conrail in 1976 as a railroad line subject to STB abandonment jurisdiction, Thus, it is clear
that in 1976 the Embankment was a railroad line, not a spur. The issue [ am to eddress is
whether or not Conrail reasonably could have believed that the Embankment was no longer a
railroad line, but instead was a spur, when it conveyed the Embankment to the LLCs in 2005.
For the reasons explained below, it is my firm opinion that Conrail could not have reasonably so
believed.

There is a widely-known principle in ICC-STB jurisprudence to the effect that “once a
line of railroad, always a line of railroad”, Thus, where, as here, railroad property has been
determined to constitute a railroad line, such property cannot lawfully be treated as a spur ata
later time, even though as a result of passage of time the property may have taken on many of the
physical characteristics of a spur.

Thus, in The dtchison, Topeka and Santa Fe Railway Co. -- Abandonment Exemption --
in Lyon County, KS, 1991 WL 120344 (Docket No. AB-52 [Sub-No. 71X], decided on June 11,

1991) (dtchison Topeka case), the ICC said (at *3):
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Because this track was clearly part of a rail line at one time, we find that it
cannot be converted into an exempt spur and the Commission divested of
jurisdiction over it solely through the railroad’s unilateral decision to change its
use of the track segment over time. To find that this is a spur would be
inconsistent with our well-established policy that where a carrier decides to reduce
or cease service and/or remove track, the carrier’s common carrier obligation
remains until appropriate abandonment authority is obtained ...

Fully in accord with that ruling is the ICC’s decision in Chelsea Property Owners -
Abandonment - Portion of the Consolidated Rail Corporations West 30" Street Secondary Track
in New York, NY, 8 ICC 2d 773, 1992 WL 233599 (Docket No. AB-167 [Sub-No. 1094], decided
August 28, 1992) (the Highline case). There, the ICC said (8 1.C.C.2d at 791, 1992 WL 233599
at *11)

Given the Highline’s history as a regulated rail line, we continue to have
jurisdiction over it, even though the track in question now possesses many of the
characteristics of a spur. We recently addressed the status of a rail line unused for
15 years. In holding that the track’s use as part of a line haul rail operation prior
to the unauthorized cessation of service made it a railroad line subject to our
abandonment regulation, we stressed the well established principle that a carrier
cannot escape our abandonment jurisdiction simply by terminating service or
removing track (citing the Archison Topeka case, supra). . .

It would not be credible for Conrail to contend that it was not aware of the determination
that the Highline is a railroad line when it conveyed the Embankment to the LLCs. That
determination was made in regard to a Conrail property located in the same general territory as
the Embankment in a proceeding in which Conrail was an active party. Like the Embankment
proceeding, the Highline case generated widespread publicity because it involved an intense

dispute over a potentially expensive removal of an elevated Conrail right-of-way. The finding

that the Highline is a railroad line was made not long before the dispute involving the
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Embankment. It is likely that a number of key Conrail personnel participated actively in both the
Highline and the Embankment disputes. 1t is my understanding that Conrail’s General Counsel,
Jonathan Broder, and Conrail’s cutside railroad counsel, John Fiorilla, both held similar
positions in 1992 when the Highline case was decided and in 2005 when the Embankment was
conveyed to the LLCs.

My expert opinion is not at all changed upon consideration of two allegations by Conrail
outside counsel John Fiorilla in 2005 that the Embankment was a spur. The first of such
allegations was made virtually on the eve of closing of sale of the Embankment to the LLCs ina
memorandum to Ms. Bridget McLaughlin dated July 11, 2005, a copy of which is attached as my
Appendix TFM-1. The allegation regarding the spur nature of the Embankment is in numbered

paragraph 6 of the memo. ]

support of the allepation. Mr. Fiorilla is a longtime railroad attorney and representative of
Conrail. He was surely familiar with the principle of “once a railroad line, always a railroad line”
that was applied in the Highline decision, a case with which he undoubtedly was familiar, Mr.
Fiorilla surely knew, or had good reason to know that his allegation, that the Embankment was a
spur, was false.

The second such allegation was made in a letter from Mr. Fiorilla to Carmine R. Alampi,
Esq., an attorney for the LLCs, dated October 4, 2005, a copy of which is attached as my
Appendix TFM-2. That allegation was made in response to an “ICC/STB issue™. That

allegation, too, was not supported by any citation of legal authority or legal reasoning. For the
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same reasons as spelled out in regard to appendix TFM-1, Mr. Fiorilla knew or had good reason
to know that the allegation, that the Embankment was a spur, was not true.

Neither is my expert opinion at all affected by the fact that the Harsimus Branch was
characterized as a spur by a member of the Conrail Law Department in a compilation headed
“Spur Decisions Made By Law Department” dated September 4, 1997 that appeared in the record
in 212 Marin Boulevard v. Chicago Title Insurance Co., supra. That compilation is attached as
my Appendix TFM-3. No legal reasoning of any kind was cited in support of that
characterization. That characterization is flatly inconsistent with the determination of the Court
in Jersey City et. al v. Consolidated Rail Corporation, supra, that the Embankment was
conveyed to Conrail in 1976 as a railroad line.

The unsupported allegations of Mr. Fiorilla and the unsupported spur characterization of
the Conrail Law Department were the purported underpinnings of the State Court’s decision in
212 Marin Boulevard v. Chicago Title Insurance Co., Superior Court, N.J., No. HUD-L-5801-
09, filed August 31, 2017, that the title insurance company failed to prove that Conrail
fraudulently or negligently misrepresented that the Embankment was a spur not requiring STB
authority for its abandonment. Jersey City, et. al were not parties in that case. The result surely
would have been different if it had been explained to the Court that it is judicially settled that
Conrail acquired the Embankment as a rail line, and that under settled ICC-STB precedent, the

Embankment remained a railroad line requiring STB authority for its abandonment when it was

sold to the LLCs without the requisite abandonment authority.
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Attached to my statement as Appendix TMF-4 is a copy of a letter from Robert M.
Jenkins, III, Esq., an outside attorney for Conrail, to the Director of the STB’s Section of
Environmental Assessment, dated September 8, 2017, alleging that the Court’s decision in 272
Marin Boulevard v. Chicago Title Insurance Co., supra, supports a determination that Conrail
did not act intentionally or negligently in regard to the sale of the Embankment to the LLCs. I
strongly disagree. As I have explained, the Court’s decision in the 212 Marin Boulevard case
would surely have been different if it had been explained to the Court that the Embankment was
conveyed to Conrail as a railroad line, not a spur, in 1976, and that under settled ICC-STB
precedent the Embankment remained a railroad line when it was conveyed to the LLCs in 2005
notwithstanding that as a result of the passage of time it may have taken on some characteristics
of a spur. That being the case, I strongly believe that when Conrail conveyed the Embankment to
the LLCs in 2005, Conrail knew or had good reason to believe that the Embankment was every

bit as much a railroad line as its Highline was determined to be only a short time earlier.
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VERIFICATION
THOMAS F. McFARLAND, being duly sworn, states that he has knowledge of the

factual assertions set forth in this Verified Statement; and that all of those assertions are true and

correct.

Kathieen ng?';“ /[’L-fkua - hac pcw

Officlal
Notary Public, State of lilinols
My Commission Expiras
February 5, 2018

STATE OF ILLINOIS )
) SS:
COUNTY OF COOK )

SUBSCRIBED and SWORN to before me
this A7** day of September, 2017

Mty Lodons

Notary Public

My Commission expires: &/S/ao: §

THOMAS F. McFARLAND
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From: John K Forfila imallio:jflortila@capehart.com]
Sant: Monday, July 11, 2005 1:27 PM

To: Bridget Mcaughlin

€z Ryan, Bob; calampl@alampl-law.com

Subject: July 13 Sale Enbankment Jersey Gty

Bridget: | spoka 1o Carmine this moming and afier consultatian with my client | would appreclats if you would let
him know the following:

1. Aeal Estate transfer tax is NOT axempt from payment ainca this Is not active raliroad property. However our
agresmsnt with your client indicates that the buyer will pay this tax regardiess of what the local custom Is.

2. Regarding real asiate tax adjustments, we are worldng on thees and should have themn by the end of the day.

3. Megarding the tax declarations faxed fo us they appear 1o only 1o individuate and not corporations, Our
client indicated Bmt#wmnnﬂyﬁmkadﬂmhoxmumﬂm%ﬁm:hmnﬁamlm.mwwmt
and was exempt. | note that we would sign both that form and the non residency form but there Is no withholding.

4. We are cbtaining copy of thet tax blll for Block 446 Lot 188 as Canmine requested.

8. Conrall will NOT provide an affidavit of title since the deads invoived are quitciaim deeds and this is mentioned
in the contract for sale,

&, The properties abandoned constituted "Spur tracks” over which the STB and previously the ICC had no
autharity pursuant to 48 USCS 10806. Therefore no formal abandonment of the property was ever filed. (| have
attached a copy of that section of the 48 USC to this amall).

7. Aeganding the payment of the moneys owed, we have eent the info regarding wiring the funds to our account.
Later this week we will wire to your account $ 1,000,000 from our client Conrall to your trust ascount on behalf of
Steve Hymun reflecting option funds held by our cliant Consall In this matter. Please confinm thel we can send a
letter with wording like this later in the week. Wa will slso send a check for the amount of the raal estats trensfer
tax which will have buen sent to us along with the § 5,000,000 from the bank so that your firm can pay those
charges on behelf of the buyers pursuant io the agreament of sale.

et me know i you have any comments regarding this.

John K, Florills, Esq.
Capebart & Scatchard PA,
8000 Midiantic Drive, Suile 3M)
Mount Lanref, NJ 08054

wesConfidentiality Note®+*

Thiy transmiasion is intended only for vhe addressee, and may contain privileged and/or confidential information from the
law firm of Capehart & Scaickard, P.A, If you are not the intended recipient, please do not use, disseminate, or copy this
material, {f you have received this transmission in error, please notify us immediately by telephone, return this transmission,
and delzte or destroy any copies.

Thank you,

T ONS
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@ CAPEHART 0 50
SCATCHARD oy

florila@capehart.com
October 4, 200
Via Fax and Regular Mail /Z”‘ 1 "
Carmine R. Alampi, Esq. vl -
Carmine R. Alampi, L.L.C.
Suite 404

| University Plaza
Hackensack, NJ 07601

Re:  Consolidated Rail Corporation - Jersey City Railroad Embankment
Consolidated Rail Corporation to S.L.H. Holding Company, Inc.
Our File No. 0476.50485

Dear Carmine:

Recently, I met with our clients and reviewed with them the status of the abandonment
of the line that formerly traversed the Jersey City Embankment parcels. Based upon this review,
the line at issue was reviewed and we continue to be confident that it was properly abandoned
under the governing criteria for Spur Lines under the applicable federal statute and that no filing
was required before the Interstate Commerce Commission at that time (nor would there be any
requirement to file before the Surface Transportation Board at this time).

In any event, since the City of Jersey City and the State of New Jersey were given the
opportunity to purchase the parcels and specifically decided NOT to purchase same, the sale to
your client should not be disturbed. Neither the City, nor the State has been disadvantaged in
any way by Conrail’s abandonment of the property. It was offered for sale to the City and the
City chose not to bid. The City still has the right to legally condemn the property should it s0
choose. Accordingly, the ICC/STB issue, we respectfully submit, is a red herring.

Please call me if you have any further questions.

Sincerely,
CAPEHART & SCATCHARD, P.A.

John K. Fiorilla
JKF/ajd
cc:  Jonathan M. Broder, Esq.

Mr. Robert W. Ryan
AJD\STB6%5

b e - Lsurel Corporate Center 8000 Midlantic Drive Suite 300 Mount Laurel, New Jersey 08054
856.234.6800 Fax 8562352786 wwwcapehart.com
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Spur Daclslons Made by law Depardment :
(Do mor Rkt The (St A ) 0 48
Line Name Type [ LG Me i NP2
Arl Ave. 1.T, IN Line __|60-8342  [0.80 ©.70
Alhal Br. (Athold, MA) Spur __funiknown
{Avonmare L.T. (Avonmore, PAY Spur
Axte Woria LT, (Homestead, PA} Sour
Etpaver 1. T. {Lovett, PA) Spwr 1202144
Bana Creek (Portage Dump T Spur _ {20-2148  10.00 |0.68
[Biondgood Br. {Union Coun Spur_ |10-0632  |19.91 [20.05
Blcomileld / Bellaville, NJ Spur _ junknown
C-A-P B, (Sctanton, PA) Spue
Ciammont R.T. (Belimars, MD) Spwr 120
Dac's Doy Food Leud (Maadvilia, PA Une _|40-8501
Difisburg Br. - Spur
™ {Edgemoor | T, (Edgemoor, DE) Spur 110-1262  [0.00 1.00
nglesids |. T. (Phila, PA) Spur 1101183  |0.00 0.20 0.30
Enola Branch (Marysville, PA Jt. Project [_g-im 74.00 74.40 0,40
Exon Lead {Sharonville Yard Lead) Sour 1808211 10.00 10.67 0.67
Former Basch Creak Spur _ unlmown
Fort Woyne, ind. Lead Spur __ lunimown
’Fmﬂordat. . T. Trenfon Ava. Lo} Spwr  [10-1174
Frankiin L T, {Franidin, OH} Spwr |60-B25B {380 4.20 )
| Gettysburg I, 7, {Carfisle, PA) 20-0915 _ [0.00 10.80 {0.80
~—— | Grand Jet. (East Boaten |, T.) 303132 17.67 18.60 188
Greancastio L T
—¢£= | Harsimus Br. (Jersey Clty, NJ) [ 10-1420 0,00 1.38 1.38
Hastings Brnch (Haatings Je.PA) | vox 0.0 }__m 20
Harkimar Spur (Heridmse, NY) Spur I 0.00
Hudson Sec. (Maybrook, NY} Spur lsmm 08.00 12.10 210
Hudson St (. T. {darsey Clty, NJ) | _Spur 110-1440  [0.00 1.30 1.30
Hurlsy Lumbar Ld (Perih Arnboy) r__junknown
Indian Run Ind. Track (Kensignton, PA) | Spur  [40-2288 _ [1.10 1.30 0.20
Johnstown LT, Johnstown, PA) Ling i.10 160 l_qgn
Kaiameeoo Br, (Grand Raplds, Mi Spur _160-6341 tggg 184.45 0.45
Kennady Vaive Spur [Elml Spur  130-8304 _ 1246.90 249.10 220
Lancaster Milla 1, T, Spur 804182 80 1.50 0.80
iLanghoma Team Track / indd. Lesd Spur _junimown
Mardelia |, T, {Salisbury, MD Spur 110-1230  [39.40 140.80 140
Marginal Branch 40223 | 048
{Midetis Canalumber (Wiliamspor, P 2318 1217.80 218.10 0.20 .
Mithrook Siding (Eimirs, NY) Spur__junknown =
ncy Br. , PA) Spwr _ funknown 1000 l0.60 {0.80 b
.
. n e
ABANDS.XLS / Spur Declsions Page 1 914197 o
o]
=
L

(X6811 "'ON-qnS) L91-9V "ON 19%30(Q €18
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i Line Name
Niles iT {South Barsd M)
Cberin ind. Lasd (Hanisburg, PAY
Pappas Lead (Washinglon, D
Parth Amboy Br,
Fed Key LT, {(Bwesteer,
8, Canton 8¢ {Canton, O
S. Cheater Tk (Marcus Hook, PA
Boeetway 1.7, indianapoiia IN)
Themughiare Treck (Pilis, P
{Toms River L. T, (Toms Rivar, NJ)
Union Belt {Madon, OH}
‘Westiand Br, (Houston, PA}

ABANDSXLS { Spur Decislons Page 2 ' 914197




STB Docket No. AB-167 (Sub-No. 1189X)

Appendix TFM-4
Mayer Brown LLP
1399 & Street, NW.
Weshinglan, D.C. 20008-1101
Main Tel +1 202 263 3000
September 8, 2017 gt
Robert M. Jenklns, Ui
Direct Tel +f 202 263 3261
Victoria Rutson Ummmg
Director, Office of Environmental Analysis
Surface Transportation Board
395 E Street, SW
Washington, DC 20423
Re:  STB Docket No. AB 167 (1189X%) and associated
dockets
Dear Ms, Rutson:

Consolidated Rail Corporation (*Conrail™) wishes to bring the attached court decision to your
attention. The decision was issued on August 31, 2017 by the Superior Court of New Jersey
{hereinafter, “the Court”) and addresses claims against Conrail brought by Chicago Title
Insurance Company, the title insurer for the Harsimus Embankment properties at issue in AB
167 (1189X) and associated dackets. Chicago Title alieged that Conrail fraudulently or
negligently misrepresented the jurisdictional status of the Embankments when Conrail sold them
to the LLCs. Conrail had stated that the Embankments were non-jurisdictional track for which
STB abandonment authority was not required. Following a two-day non-jury trial in which the
Court heard live witnesses and considered various documentary evidence, the Court concluded
that Conrail’s statements were neither fraudulent nor even negligent.

The Court stated that “Chicago Title has failed to provide any evidence that the statements made
by Conrail were fraudulent. . . , [T]here was no credible proof . . . that Conrail made a false
representation about the nature of the Embankment that detrimentally and prejudicially induced
Chicago Title to rely on those statements.” Slip ap. at 17-18; see also id. at 19 (stating that “no
credible proof exists” that Conrail witnesses Ryan and Fiorilla, who testified at trial and were
Conrail’s representatives for the sale, “knew that the parcel was a designated rail line and,
nevertheless, represented otherwise™). “Chicago Title has not proven by clear and convincing
evidence that the statement, that it characterizes as a representation, was anything other than a
reasoned and informed opinion as to the belief that the parcel was a spur track. . . . Despite the
arguments advanced by Chicago Title that there was nefarious purpose in making these
statements with the knowledge of their falsity, the record simply does not support this
conclusion,” /d. at 21,

The Court also found that “Chicago Title has similarly failed to provide this Court with evidence
of negligence on the part of Conrail when it made the statements about the nature of the
Embankment.” /d, at 23. “The record does not bear out the contentions that Conrail’s
representatives failed to act properly in their determinations.” Jd. at 24,

Mayer Brown LLP operales In combination with other Mayer Browm antifies (the *Mayer Brown Practices”), which have ofiices In North America,
Europe and Asla and are sssoctaled with Taull & Chequer Advogados, a Brazillan law parinership,



| Mayer Brown LLP

Victoria Rutson
September 8, 2017
Page 2

This decision (which, as noted, followed a two-day trial in which live testimony and
documentary evidence were presented) is consistent with, and provides further support for, the
Board’s rejection of the allegations by the City of Jersey City and other commenters that Conrail
intentionally violated Section 110(k)—allegations that the City and others have made repeatedly
since at least 2008 and continue to make to this day. Specifically, the Court’s decision buttresses
the Board’s conclusion in the March 2009 Environmental Assessment that there is no evidence
of “any intent on Conrail’s part to harm historic sites or structures,” Environmental Assessment,
slip op. at 14 (served Mar. 23, 2009). Thus, the City, the New Jersey State Historic Preservation
Office, and a financially-motivated title insurer have all failed to show that, in selling the
property without first seeking abandonment authority, Conrail intentionally acted to evade legal
duties (or even acted negligently, for that matter).

As Conrail demonstrated in its June 29, 2017 letter to you, the City and other commenters have
had abundant opportunities to find support for their baseless Section 110(k) allegations. That
they have not been able to has not stopped them from continuing to beat the drum. The attached
decision provides conclusive, judicial support for a finding that “there is no there there.”

Sincerely,

Robert M. Jenking ILI*

Robert M. Jenkins Il

Enclosure

cc:  Consulting and Interested Parties
Charles H. Montange
Eric Strohmeyer
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CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE. WASHINGTON 98177

(206) 546-1936 ¥
FAX: (206) 546-3739 fi75

24 September 2014
By Express Delivery

e 36736

Ms. Cynthia T. Brown

Chief, Section of Administration 236737
Qffice of Proceedings 236738
Surface Transportation Board

395 E Street, S.W., Room 1034 ENTERED

Washington, D.C. 20423-0001 Office of Proceedings
Re: AB 167 (Sub-no. 1189X): Conrail - ag@ptember 25, 2014
Exemption - In Hudson County, Part of

and related proceedings Public Record
AB 55 (Sub-no. 686X): C(CSX— Disc. Exemption,
AB 290 (Sub-no. 306X): NS Rwy - Disc. Exemption

Dear Ms. Brown:

Enclosed please find for filing the original (unbound) and
ten copies of Additional Supplemental Comments on behalf of City
of Jersey City, Rails to Trails Conservancy, and Pennsylvania
Railroad Harsimus Stem Embankment Preservation Coalition (“City
et al”) on the Environmental Assessment served 3/23/2009,
especially concerning the violation of NHPA section 110(k}), the
evasion of federal abandonment licensing requirements, and the
various unlawful actions by and agreements between Consolidated
Rail Corporation (“Conrail”) and a developer d/b/a 212 Marin
Boulevard LLC, et al. that have occurred.

Thank you for your assistance in this matter.

Encls. (orig and ten)
cc. Service list (w/encl.)



Case 1:09-cv-01900-CKK Document 94-3 Filed 11/08/12 Page 2 of 3

e, -
f\x

MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding ("MOU") is made this | 3 day of October, 2007,
between Consolidated Rail Corporation ("Conrail"), a Pennsylvania corporation, with its
principal offices at Two Commerce Square, 2001 Market Street, Philadsiphia, Pennsylvania
19103, SLH Holding Co., LLC (“SLH"), having a mailing address ¢/o Carmine Alampi, Esq.,
One University Plazs, Suite 404, Hackensack, New Jeraey 07601, and 212 Marin Boulevard,
LLC, 247 Manila Avenue, LLC, 280 Erie Street, LLC, 317 Jersey Avenue, LLC, 354 Coles
Street, LLC, 389 Monmouth Street, LLC, 415 Brunswick Street, LLC and 446 Newark Avenue,
LLC g:ﬁonef.ﬁvely referved to as “LLCs"), “Conrall”, “SLH™ and “LLCs" collectively referred to
as “Parties”.

‘Whereas, Conrail and SLH entered info an Agreement of Sale dated June 24, 2003, with
respect to 6.2 acres of property (“Property") in Jersey City, New Jersay, which Agreement was
amended by letters dated September 22, 2003, May 7, 2004 and September 15, 2004 and by
Amendment to Agreement of Sale dated Octaber 27, 2004 (collectively roferred to as
“Agreement™); and

Whereas, SLH assigned its rights under the Agreement to the LLCs; and
Whereas, on July 13, 2005 Conrail conveyed title to the Property to the LLCs; and

Whereas, after the sale, LLCs obtained a number of approvals for development of the
Property from local govemnmental authorities; and

Whereas, on August 9, 2007, the Surfece Transportation Board ("STB") issued a decision
finding that the Properiy sold to LLCs remains part of the national rail system until appropriate
abandonment authority is obtained,

Whereas, Conrail, SLH and the LLCs desire {o maintain the benefit of the 2005 sale of
the Property for all Parties,

NOW, THEREFORE, Conrail, SLH and the LLCs agres, this{Z”"date of October, 2007,
as follows;

1. Conrail will seek approval from the STB for abandonment of rail service over the
Property, Conrsil will decline any public use or {rail use conditions and, as soon as practicable,
upon the effective date of the sbandonment, execute any such documents as may be required to
effectuate and/or confirm the 2005 sale of the Property.

2. If any governmental entity commences condemnstion proceedings with respect to
the Property Conrail will assign to LLCs its rights to defend any condemnation proceedings and
to receive sll monies obtained either by final settloment or condemnation award or judgment.
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3. Conrail will cooperate with the LLCs on any necessary applications or
reapplications with govemment authorities to secure all necessary approvals to develop the

Property.

4, The Parties agree to file timely appeals of the STB's August 9 decision pursuant
to 28 U.5.C, § 2321(a).

5. Conrnil agrees that if the proceedings in Docket No. HUD-1-4908-05 in the
Superior Court of New Jersey are not dismissed, Conrail will not in that or any other proceeding
clalm that SLH's or the LLC"s failure to seek relief against Conrail preciudes them from sesking
relief against Conrail in any other proceeding.

6. The Parties agree that implementation and enforcement of the foregoing terms is
subject to negotiation of any mutually agreesble documents as are necessary to carry out the
terms of this Memorandum of Understanding, and its approval by Conrail's Board of Directors.

CONSOLIDATED RAIL CORPORATION SLH HOLDING CO,, LLC

By: /7

Title: M{%bcﬂ_

pate: (Ot 1L 1 Q0D




ATTACHMENT I

Public Use Condition Request
for filing in AB 167 (Sub-no. 1189X)
On behalf of

City of Jersey City, Pennsylvania Railroad Harsimus Stem Embankment
Preservation Coalition,

and
Rails to Trails Conservancy
(hereinafter City et al.)

Per 49 C.F.R. 1152.28(a)(2) and 49 U.S.C. 10905, City et al. state and/or restate
as follows:

(i) Condition sought: a condition on any effective abandonment authorization that
bars Consolidated Rail Corporation from selling or alienating any interest in any
portion of the Harsimus Branch at issue in this proceeding for 180 days from the
effective date of any abandonment authorization.

(if) Public importance of the condition: the record demonstrates that the Harsimus
Branch is the last underutilized transportation corridor into the heavily congested
downtown of Jersey City. It can serve as a light rail corridor inter alia between
downtown Jersey City and Journal Square. It is the preferred route of the East
Coast Greenway. It is a critical link for local, regional, and national trails. It in its
entirety has been determined part of several historic districts. The Embankment
portion is a Jersey City Historic Landmark and is eligible for listing on the
National Register of Historic Places, and would be listed but for owner (Conrail)
objection. City desires to acquire the Harsimus Branch for rail, trail, park, green
space, and historic preservation purposes. Coalition and RTC share the City’s
view of the importance of preservation of the Harsimus Branch at issue in AB 167
(Sub-no. 1189X).




(iii) The period of time for which the condition would be effective (up to the
statutory maximum of 180 days): City et al. seek the statutory maximum.

(iv) Justification for imposition of the time period. This time period is required for
the City to negotiate a settlement, or, in the alternative or in addition thereto (there
are many parties and some may settle, others or all may not), initiate eminent
domain proceedings, and/or proceedings to acquire relevant portions of the
property pursuant to N.J.S.A. 48:12-125.1.

As required by 49 C.F.R. 1152.28, a copy of the comments of which this PUC is a
part is being mailed to counsel for applicant Conrail as counsel is listed on the
current STB service list for this proceeding.

To the extent necessary, City et al. move for waiver of any time limitation on this
request set forth in section 1152.28 or elsewhere. Accepting this PUC will not
delay the proceeding, is consistent with City et al.'s prior comments, and with
numerous PUC requests already filed in this proceeding. There is no prejudice to

any party.

City of Jersey City, Pennsylvania Railroad
Harsimus Stem Embankment Preservation
Coalition, and Rails to Trails Conservancy

/sl

By: Charles H. Montange, counsel for City
et al.

For filing: Oct. 19, 2020



Certificate of Service

| hereby certify service by depositing copies of the foregoing comments on the
DSEA (and attachments) on behalf of City et al. with the USPS on October 19,
2020, for first class delivery, or equivalent, upon representative of parties of
record as indicated in the STB service list for AB 167-1189X as that service list is
found on the STB website for October 16, 2020, using the mailing addresses that
appear on that website.

Is/
Charles H. Montange,

Attorney for City et al.
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