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Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 35133

Milwaukee Industrial Trade Center, LLC, d.b.a. Milwaukee Terminal Railway—
Acquisition and Operation Exemption—Private Trackage at Milwaukee, WI

PETITION TO REVOKE EXEMPTION ON BEHALF OF
THE REDEVELOPMENT AUTHORITY OF THE CITY OF MILWAUKEE

The Redevelopment Authonty of the City of Milwaukee (hereinafter “RACM™) files this
Petition to Revoke the exemption published by the Milwaukee Industrial Trade Center, LLC,
d/b/a Milwaukee Terminal Railway (*MITC") because the Corrected Notice of Exemption filed
April 16, 2008 contains false and misleading information rendering the exemption void ab initio;
MITC’s filing was intended to avoid RACM regulation and possible RACM acquisition of
MITC’s real estate, and the proposed uses claimed by MITC to be inherent in its rail carrier
operation violate the restrictions imposed in the Federal Register Notice. Thus, revocation of the
exemption is appropriate because it was filed as a “device to acquire or retain property for non-

rail purposes using federal preemption as a shield.”'

! This language is used in Jefferson Terminal Railroad Company — Acquisition and
Operation Exemption — Crown Enterprises, Inc. STB Finance Docket No. 33950, Mar. 15, 2001
at1l.
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1. Summary of Argument

MITC acquired in November 2006 an 84 acre parcel located in the West Capitol and
North 35" Street Redevelopment Project Area (the “Project Area™) of Milwaukee, that was and
is subject to a Redevelopment Plan, MITC acquired the property (the “MITC Parcel”) subject to
restrictions on the permissible uses to those authorized by the Redevelopment Plan.? See
Hagopian V.S. at § 3. The City of Milwaukee’s (“City”) Common Council designated the
Project Area in March 2005, and the Project Area is part of a larger Urban Reinvestment Zone,
called the 30" Street Industrial Corridor Redevelopment Initiative (the “Redevelopment
Initiative™), which extends nearly five miles between Congress Avenue in the north and
Highland Boulevard to the south and 35" Street on the west and 27" Street on the East See
Timm V.S. at § 6. The Redevelopment Initiative and 1ts Urban Reinvestment Zone were
established by Wisconsin’s Governor Doyle in 2005. The principal objectives of both the
Redevelopment Plan and the Redevelopment Initiative are to eliminate blight, and to redevelop
and reinvigorate the area so that it attracts businesses that will bring a large number of family
supporting jobs into the surrounding neighborhoods. RACM has condemnation powers to
acquire properties that contribute to the blighted character of the Redevelopment area. See
Timm V.S, at §2. RACM will show that this project has, for several years, been amongst the

highest redevelopment prionties within the State of Wisconsin and the City of Milwaukee. See

2 The material facts relevant to this Petition are set forth in the Verified Statement of the
Commissioner for the Department of City Development, Rocky Marcoux (“Marcoux V.S.”), the
Verified Statement of the Project Manager for the Department of City Development, Benjamin
Timm (“Timm V.S.”), and the Venfied Statement of Attorney for the City of Milwaukee, Greg
Hagopian (“Hagopian V.S.”), which are attached to this Petition, and are summarized in Part 11
of this Petition, infra.
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Marcoux V.S. at § 2 and Letter of Support from Mayor Thomas Barrett, attached to this Petition
to Revoke Exemption.

MITC and the companies affiliated with it (“MITC Compames™) began filing
applications through routine City procedures for occupancy permits at the MITC Parcel 1n
February 2007 and continued doing so through April 2008. See Timm V.S. at§ 11. Some of the
permits were granted, some were granted in part and others were rejected because the planned
uses were not permitted by the Redevelopment Plan. See /d. at ] 12. Those proposed tenants
which are not engaged in scrapping and the processing of construction and demolition waste
(“C&D”) have received certificates of occupancy from RACM. See Id. at 13.

During the period when the certificates of occupancy were being processed, there was no
communication with RACM or the City by MITC or any of its principals or representatives in
which they described any intention to provide common carrier rail transportation services. It was
not until a meeting of counsel on June 5, 2008 that attorneys for MITC informed RACM of the
publication of the Corrected Notice of Exemption filing of April 16™ (the “Corrccted Notice™).
The June 5™ meeting was originally scheduled to explore a resolution to a dispute pending in
state court between the parties over whether RACM could gain access to the MITC Parcel in
order to conduct environmental testing of the site under a provision of Wisconsin law. At the
meeting, counsel for MITC provided a letter to City Attorneys Gartner and Hagopian informing
them “that RACM’s right of access under Wis. Stat. §66.1333 1s pre-empted by the federal
Interstate Commerce Commission Termination Act (“ICCTA”). .” See June 5" Letter to
Messrs. Hagopian and Gartner from Murn & Martin, S.C. (the “June 5" Letter”™), attached to
Hagopian V.S, at Exhibit F. The letter then proceeds to explain that:

On May 16, 2008, the STB granted MITC d/b/a Milwaukee Terminal Railway, the
authority to acquire and operate approximately 2 miles of rail line on the Property in
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Milwaukee [defined 1n the letter as the 84 acre MITC Parcel]. ...As a result of this
approval, MITC and the Property are now subject to regulation by the STB pursuant to
49 U.S.C. §10501. This fedcral law pre-empts state and local authority to regulate
railroad property, including RACM’s authority to obtain access to the Property under
§66.13333 Wis. Stat.”

Id., emphasis added.?

MITC’s local counsel clearly overstates the Board’s active scrutiny of MITC’s Corrected
Notice,* and RACM submits this Petition to Revoke to ensure that 1t receives the scrutiny it so

richly descrves. RACM will show in this Petition to Revoke that:

1. MITC’s corrected notice of exemption 1s false and misleading;

2. MITC’s proposed lease to one of the MITC Companies, Midwest Rail & Dismantling
(“MRD™), a C&D processing facility, and some of MITC’s proposed uses constitute collection,
storage, transfer, separation and processing of solid waste, and authorization of such activities is
not within the jurisdiction of the Board by virtue of the Consolidated Appropnations Act of
2008;

3. MITC’s action to create a railroad as a tactic 1n the context of discussion of sale,
litigation, and possible condemnation by the City, places this case firmly within the precedent of

the Jefferson Terminal case;

* The June 5 letter also reminds counsel for RACM of an earlier letter from his finm
notifying RACM that all offers by MITC to sell the MITC parcel to RACM had been “rescinded
and/or withdrawn.” See also letter, dated May 30, 2008, from J. Michael Long of Mr. Mum’s
firm to RACM attached to Timm V.S. at Exhibit D.

* However, the STB did amend the draft Federal Register Notice provided by MITC
counsel to include a disclaimer on the preemptive effect of the exemption in connection with

transferring or processing solid waste as required by the Consolidatcd Appropriations Act of
2008.
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4. the transloading of bulk commodities, even when performed on railroad-owned property
docs not in and of itself constitute rail common carrier service; and where the property is a
former shipper industrial site, the presumption against defining the operator as a rail carrier
should be even stronger;

5. New England Transrail describes a process of distinguishing carrier from non-carner
activities, under which standard, the processing and manufacturing that will occur at the MITC
Parcel does not constitute rail transportation under ICCTA,;

6. Effingham & Bulkmatic are distinguishable from the 1nstant case; and

7. the Board’s regulations permitting use of its notice of exemption procedures under 49
CFR §1150.31 for conversions of industry switching track to regulated rail lincs arc arbitrary and

capricious, and deprive the city and RACM of their constitutional due process rights.

MITC’s charade of pretending that it is in the rail transportation business began 17
months after acquiring the MITC Parcel, and it should be identified by the Board for what it is -

an abuse of the Board's Notice of Exemption procedures for acquiring lines of railroads.’

5 RACM objccts to the use of the Board’s Notice of Exemption procedures under 49
C.F.R. §1150.31, et seq under the circumstances of this case where, without any advance notice
or service of pleadings on State or local officials, a non-carrier acquires an industnal site with
rail tracks, which for nearly 100 years have been operated as private industry spurs (beyond the
STB or FRA jurisdiction). The new entity that seeks to provide what it alleges to be common
carrier rail service, should be entitled no special presumptions. Conversion of spur tracks into a
line of railroad is not the same as acquinng an existing line of railroad upon which common
carrier rail service has been provided in the past. There are no notice of exemption procedures
applicable to construction of new rail lines, and STB regulations require advanced service of
construction applications upon State agencies and newspaper publication of notices of the
application 1n the county where the new line is to be constructed are required. See 49 C.F.R.
§1150 10 (e) and (f). The same service and public notice provisions should apply to requests to
convert former shipper-owned spurs to lines of railroad, and there should be no presumption that
the new service constitutes rail transportation within the jurisdiction of the STB.
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I1I1. Factual Background

A. The Parties

RACM is “an independent, separate and distinct public body and a body corporate and
politic” with authority to exercise public powers, including the power of eminent domain. Wis.
Stat. §66.1333(3)}(f). RACM’s purposes include “carrying out blight elimination, slum
clearance, and urban rencwal programs and projects...” Wis. Stat. §66.1333(3)(a)1.

MITC and the MITC Companies, Midwest Rail & Dismantling (“MRD”"), West
Milwaukee Recycling (“WMR™), and Knapp Railroad Builders (“Knapp™) all have common
ownership, and all opcrate at a common facility at 4777 W. Lincoln Ave., West Milwaukee,
Wisconsin. See McFarland Opinion Letter at 4, Hagopian V.S. at Exhibit H. MITC has
indicated that 1t wishes to move MRD, WMR, Knapp, and its own offices from the Lincoln
Avenue facility to the MITC Parcel. See Timm V.S. atq11.

At the Lincoln Avenue facility, MRD is a heavy-construction-wrecking and demolitton
contractor,” WMR is a metal-recycling facility "per the WDNR website. Knapp is a heavy-
construction company that deals with construction and maintenance of rail infrastructure.
Hagopian V S. at § 8.

The Lincoln Avenue Facility is immediately adjacent to a line owned by Union Pacific

Railroad, with at least one spur onto the facility, but for whatcver reason, MITC did not find it

§ Available at www.manta.com.

1 Available at WDNR website:

http://www.dnr.wi.gov/Runoff/stormwater/industrial/ind_detail asp?offset=2480&FID=9980741
10.
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necessary to create a rail carrier to use this facility, presumably because the zomng permitted
their current uses.

Before April 16, 2008, MITC did not opcrate as a railroad, nor claim to be subject to STB
jurisdiction. According to a letter from MITC’s own attoney, “[MITC’s own] businesses are
rail-related, but they do not require rail service.” See McFarland Opinion Letter at 4, Hagopian

V.S. at Exhibit H.

B Prior Use of MITC Parcel

From approximately 1920 through 1996, thc MITC Parccl was part of a 156-acre site
owned by A.O. Smith. (Redevelopment Plan for the W. Capitol Drive and N. 35" Street
“Century City” Project Area, RACM, June 2005 at 4) (the “Redevelopment Plan™). The site
under A.Q. Smith was a state of the art manufacturing facility, a hive of activity with more than
5,000 workers earning living wages, producing water heaters, glass lined tanks, agricultural silos,
gas pumps, air craft parts, bomb casings, nuclear reactor components, DC power sourccs,
railroad components, welding machines, and other industrial equipment. See Timm V.S. at 4.
The site was not just functional, but also somewhat aesthetically pleasing in its heyday. It was
dominated by the Research and Engineering Building, a seven-story curtain of glass, cut into
zigzag bays that even drew Frank Lloyd Wright’s admiration. See MILWAUKEE JOURNAL

SENTINEL, “Tower Automotive Building Has A Beauty That’s Rarely Seen or Appreciated,”

(Apr. 22, 2002), available at http://www.jsonline.com/story/index.aspx?id=37092. The trackage
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now in question was used by A.O. Smith for its own switching operation®. See Timm V' S. at
10.

In 1996, A.O Smuith sold the 156 acres to Tower Automotive. Tower used the campus
almost entirely as a motor vehicle frame manufacturing site, but it already had slipped far below
its potential; under Tower Automotive, no more than 1,000 workers were employed. See THE
BUSINESS JOURNAL OF MILWAUKEE, “City to Redevelop Tower Automotive Site,” Oct. 3, 2003,

available at http://www bizjournals.com/milwaukee/stories/2003/10/06/story2.html. The rail

service at Tower Automotive, like that at A.O. Smth, was industry switching service provided
by a contract(s) with the Wisconsin & Southem Railroad Co. and Canadian Pacific. See Timm

V.S. atq10.

C. Description of RACM's Process in Creating the Redevelopment Plan as a Part of the 30"
Street Redevelopment Initiative

In 2005, Tower went bankrupt after a long struggle for profitability. See Timm V.S, at |
5. RACM and the City foresaw the bankruptcy, and were ready to act when it occurred. See /d.
RACM and the City declared the 156-acre sitc lcgally blighted under Wis. Stat. §66.1333(2m),
and 1n need of redevelopment. See Id. at J6. On March 16, 2005, the City Common Council
adopted Resolution File No. 041510 approving the boundary for the Project Area and authonzed
RACM to prepare a plan in accordance with Wis. Stat. §66.1333. See Redevelopment Plan, infra
at 4. RACM created the “Redevelopment Plan for the W. Capitol Drive and N. 35" Street

‘Century City’ Project Area” (the “Redevelopment Plan”) for the 156 acre Project Area. See

® McFarland’s Opinion Letter has this reversed — that Tower had its own switching
operation, and that A.O. Smith was served by the predecessor to Wisconsin Southern. Both sides
agree, however, that the trackage has only ever been used for industry switching,
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Timm V.S. at 1 6. As required under Wis. Stat. §66.1333, the City Common Council adopted
the plan by at least a 2/3 majority, and RACM and the Mayor approved it. RACM Resolution
9718 and City Council Resolution 050190. On December 9, 2005, RACM recorded the
Redevelopment Plan against title to the Project Area in the Milwaukee County Register of Decds
Office, giving notice of RACM’s rights and interest in the property according to Wis. Stat.
§66.1333(9)a)1.c. See Milw. Co. Reg. of Deeds Office Doc. No. 914506, Redevelopment Plan
Ewvidence of Recordation, Timm V.S. at Exhibit C.

The primary goal of the Redevelopment Plan is to promote the attractive, productive, and
efficient reuse of land and buildings, where possible, in a manner that provides high quality sites
for business and industry, while benefiting the surrounding community. See Redevelopment
Plan at 5, Timm V.S. at Exhibit B. The Redevelopment Plan aims to encourage the creation of a
high density of family supporting jobs® within 1ts boundaries, as well as to mitigate
environmental contamination in the soil and buildings that would tend to interfere with
investment in, and use or reuse of, the involved properties. /d. The Redevelopment Plan
proposes to fight blight by the efficient use of the site for business development. Jd. To
accomplish this, 1t places certain restrictions on the Project Area.® Locating businesses within
the Project Area, including within the MITC Parcel, requires occupancy permits 1n accordance

with local law for uses that are permitted under the Redevelopment Plan.

? This goal is defined as a mmimum of 15 jobs per acre, at no less than $11.58 per hour,
measured in 2005 dollars, consistent with the Governor’s Initiative. As a goal, it is not enforced
as a regulatory minimum for a certificate of occupancy. See Timm V.S. at § 3

' For example, under the Redevelopment Plan, recycling-collection facilities and rixed-
waste processing facilities are “‘conditional uses” requiring RACM approval, and material
reclamation facilities, indoor or outdoor salvage operations, and truck-freight terminals are not
permitted uses, but railroad switching, classification yards, or freight terminals are permitted
uses.
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Also in 2005, Wisconsin Governor Jim Doyle announced his Urban Reinvestment
Imtiative, which set as a state priority the cleanup of urban neighborhoods in economically and
environmentally distressed areas. See WISCONSIN DEPARTMENT OF NATURAL RESOURCES,
“Wisconsin’s Urban Reinvestment Initiative and the 30" Street Industrial Corridor Project,”
available at hitp://www.dnr.state.wi.us/org/aw/mr/rbrownfields/uri-30th-street.htm, The
Governor knew that too often urban redevelopment efforts stall due to fears of environmental
contamination, liability issues, safety issues from dilapidated buildings, and lack of adequate
space for new buildings. /d. Therefore, the Governor’s Initiative committed state agencies to
partner with cities and community leaders to 1dentify and investigate contaminated properties,
known as brownficlds, and then to work together to secure resources for the cleanup and
eventual redevelopment of these blighted areas. Jd. Thus, the Governor’s Initiative lent state
support to efforts such as that undertaken by the Redevelopment Plan. Moreover, when one of
the first targeted areas for the Governor’s Initiative became the 30th Street Industrial Corridor
(the “Corridor”)!!, the Governor’s Initiative came to physically embrace the Project Area. Jd.

The Project Area is of the highest priority in the eyes of both state and local governments.
See Marcoux V.S. at 2. According to the most recent census data for the Corridor,
neighborhood unemployment is at 19 percent and at least 15 percent of the housing units are
vacant, See “Wisconsin’s Urban Reinvestment Initiative and the 30" Street Industrial Corridor

Project,” supra. Approximately 34 percent of the population in the comdor live in poverty, and

' Located in the north central part of the city, the Corridor stretches for approximately
five miles south to north, and much of the area lies within five blocks of 30th Street.
(“Wisconsin’s Urban Reinvestment Initiative and the 30" Street Industrial Cormidor Project,”
supra). The Corridor is bounded by Highland Boulevard to the south and Congress Avenue to
the north, 35th Street to the west and 27th Street to the east. Jd. Portions of the five-mile
corridor are included in eleven different neighborhoods. d.

10
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97 percent of residents are considered minority. /d. The non-residential buildings are largely
abandoned, a great share of the jobs are gone, and with the long history of industrial use,
contamuination is a major issue 1 the Corridor. Jd. The Redevelopment Plan and 30" Street
Initiative both aim to remove health and environmental hazards, and eventually to restore a
vibrant economy to the community. See Marcoux V S. at § 3. The Project Area 1s a major
investment project for the City. See Id. at 2.

When MITC eventually bought its parcel on November 10, 2006, it consisted of vacant
buildings and property. See Bjodstrup Testimony at 6 (Aug. 12, 2008), Hagopian V.S. Exhibit
D; Redevelopment Plan at 4, Timm V.S. at Exhibit B. The MITC Parcel hosts known
envirconmental contamination problems involving both soil and buildings, but the extent of these
problems 1s currently unknown. See Redevelopment Plan at 4, Timm V.S, at Exhibit B. The
Canadian Pacific line of railroad, operated by Wisconsin & Southern Railroad Co., runs through
the area, roughly in the north-south direction. See Jd. The track spurs on MITC’s property have
becn used exclusively as industry switching track in the past, and even that use ended entirely in
March 2006. See Timm V.S. at § 10. The trackage on the MITC Parcel consists of 31 spurs, the
longest of which is 2214 feet or 0.41 miles. /d. Thirteen of these spurs, or more than one-third of
them, are each shorter than a football field. /d. All past use of the land has been heavy
industrial, and this 1s still permitted, though limited, under the Redevelopment Plan, with the
stipulation that industry must comply with environmental regulations and the goal that the jobs
produced are of a high density and at a living wage. See Redevelopment Plan, Timm V.S. at

Exhibit B.

D. MITC’s Acquisition of the Property and Proposed Tenants

11
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On November 10, 2006, MITC acquired its parcel of 84 acres on the east side of the
Project Area. See Hagopian V.S. at § 3. When it acquircd the property, MITC knew it was
subject to, and that it was taking title subject to, the recorded RACM Redevelopment Plan. /d.
When the City wished to remove buildings on another part of the Project Area in 2005, MRD
was hired to remove the structures and pavement from 24 acres of the Project Area. See
Gantenbein, Barry, Ed., “In Control: Midwest Rail & Dismantling leads demolition of former
A.O. Smith plant in Milwaukee,” WESTERN BUILDER (Apr. 21, 2005), available at

htip://www.acppubs.com/index.asp?layout=article&articlexd=CA526445&article prefix=CA&ar

ticle id=526445. As a purchascr subscquent to the recording of the Redevelopment Plan on

December 9, 2005, MITC was on notice of the recordation, including the fact that permissible
uses of the land are only those authorized by the Redevelopment Plan. Also, MRD is one of the
partners in the business that is MITC, so whether or not MITC chose to check restrictions on use
before its purchase of the Parcel, MITC had actual notice of the Redevelopment Plan through
MRD’s contract with RACM and participation 1n the redcvelopment in 2005. MITC paid $2.1
million for the parcel, which 1s roughly $25,000 per acre, a purchase price that reflected the

restrictions on 1ts use. See Hagopian V.S. at § 3.

The MITC Companies and MITC’s proposed tenants began filing applications for
occupancy permits in February 2007, following routine City procedures. See Timm V.S. atq11.
Most of MITC’s proposed tenants appear to be affiliates of MITC. /d. Proposed uses of the
MITC Parcel according to the permit applications include office space, indoor scrap processing,
indoor recycling collection, office/cold storage, contractors’ shop and yard, indoor/outdoor
storage, and “research and development.” See /d. at § 12. None of the permit applications

involve rail transportation. /d. The office space permits were approved, the indoor scrap

12
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processing permit was denied, and the other applications were approved or partially approved
pending further information. Jd. The partially and/or wholly denied pcrmits were demed when
the uscs articulated by MITC were not permitted uses for the MITC Parcel under the
Redevelopment Plan. /d Some businesses apparently decided not to locate on the Parcel
immediately, despite receiving occupancy permits. See Jd.at § 13. Currently there are three
small offices onsite (occupying less than 3,000 square feet of the entire 84-acre parcel), and

MITC’s headquarters has not yet moved to the Parcel. /d.

E. Negotiations for Possible Sale of MITC Parcel and State Court Litigation

In August of 2007, the Milwaukee Economic Development Corporation (“MEDC™), a
corporation that shares space and economic-devclopment functions with RACM, offered to buy
the MITC Parcel from MITC for $1.9 million. See Marcoux V.S. at 4. This led to negotiations
between RACM and MITC for possible sale of the MITC Parcel to RACM. See Id at 5. During
January, 2008, there were frequent negotiations regarding this possible transaction. Jd. On
January 14 and 30, 2008, MITC made offers to sell the Parcel or portions thereof to RACM. See
Timm V.S. at 116. RACM believed the offer price to be unrealistic, and took the position that if
a negotiated transaction could not be arrived at, eventually RACM would be prepared to use the
condemnation powers afforded it under Wisconsin Statute §66.1333(5). See Marcoux V.S. at |
5. On February 5, 2008 MITC sued the City and RACM in the Milwaukee County Circuit Court
by filing a Pctition for Writ of Mandamus seeking a court order to require the City to 1ssue
occupancy permits to MITC and the MITC Companes and proposed tenants Milwaukee
Industrial Trade Center, LLC v. City of Milwaukee, et al., Cir. Ct., Milw. Cty., WI, Case No.

2008-CV-001772 (Judge Kahn) (the “State Lawsmt™) In MITC’s Petition, 1t describes its

13
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principal place of business as the Lincoln Avenue property. See Petition for Writ of Mandamus
in Statc Lawsuit at 1, Hagopian V.S. at Exhibit B. MITC states that i1t bought the MITC Parcel
to use its “‘extensive industrial infrastructure, to relocate and expand several cxisting businesses
operated by MITC’s owners, and to redevelop and lease portions of the [MITC Parccl] to
suitable third party tenants.” 7d, at 10. MITC acknowledged that when it bought the MITC
Parcel, it was subject to the Redevelopment Plan, and alleged that the occupancy permits should
have been issued because they indicated use of the MITC Parcel as “an office, contractor’s shop
and contractor’s yard,” and as “an indoor recychng collection facility.” Id. at 11, 14-15,17, 19,
23-24, 26, 32. MITC did not mention any intention to engage in railroad operations in its
Petition, nor did it mention the STB or ICCTA. See Id. The State Lawsuit is still pending.
Approximately one week after MITC filed the State Lawsuit, it filed an additional $32
mullion inverse condemnation claim against RACM and the City. See Hagopian V.S at 5.
MITC’s Claim recites that certain occupancy penmnits had not yet been 1ssued, and indicates that
RACM, the City, and MITC were engaged in negotiations for sale of the MITC Parcel, and that
in the context of those negotiations, “‘representatives of RACM and the City have indicated that
if MITC is not willing to sell at a price agreeable to RACM, that RACM and/or the City will
exercise its eminent domain powers to condemn the [MITC Parcel).” See Claim at 6, Hagopian
V.S. at Exhibit E. The Claim alleges that the City’s refusal to issue certain occupancy permits is
contrary to the Redevelopment Plan, and that MITC suffered a regulatory taking as a result. See
Id at7. Again, MITC did not claim to be engaged in railroad operations, nor did 1t mention the
STB or ICCTA. See generally Id. Rather, on March 6 and 25, 2008, MITC offered once again

to sell the MITC Parcel to RACM. See Timm V.S.at§ 16

14
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In the State Lawsuit, on April 15, 2008, RACM filed a motion under Wis. Stat.
§66.1333(5)(a)3 requesting a court order allowing RACM to enter the MITC Parcel to undertake
environmental investigation and to appraise the MITC Parcel due to RACM’s independent
interests under the Redevelopment Plan, and Wis. Stat. §66.1333, and RACM’s interest in

possibly acquiring the MITC Parcel.

F. MITC'’s Filing with the Surface Transportation Board
On April 16, 2008, MITC filed its Corrected Notice of Exemption with the Surface

Transportation Board. MITC’s filing provided no notice to the Board regarding RACM’s
Redevelopment Plan, the State Lawsuit, the Claim for inverse condemnation, nor of its ongoing
ncgotiations with RACM regarding RACM’s possible acquisition of the Parcel. Sigmficantly,
although MITC filed an objection on May 8, 2008 i the State Lawsuit to RACM’s Apnl 15
Motion to inspect and appraise the MITC Parcel, MITC did not mention the STB, ICCTA, nor

any sort of rail activities or federal junsdiction in that objection.

G. MITC Provided No Actual Notice of its Corrected Notice of Exemption Until After it
Became Effective

Although MITC’s Corrected Notice of Exemption was filed on April 16, 2008, and
although MITC was certainly aware of RACM’s and the City’s interest in the site, neither
RACM nor the City was informed of the Corrected Notice until a meeting between RACM and
MITC representatives on June 5, 2008. See Hagopian V.S, at § 7. Because RACM and the City
do not retain counsel to momtor the Federal Register routinely, RACM and the City did not
recetve actual notice until June 5, 2008, more than 30 days after the Corrected Notice was filed.

See Id. at | 8.
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On June §, 2008, MITC attorncys attended a meeting with RACM and City

representatives. The meeting was scheduled to discuss RACM’s environmental testing rights.

At the beginning of the meeting, the MITC attorneys delivered a letter to the RACM and City

representatives, See June 5 Letter, Hagopian V.S. at Exhibit F. It stated, in part:

On May 16, 2008, the STB granted MITC d/b/a Milwaukee Terminal Railway, the
authority to acquire and operate approximately 2 miles of rail line on the Property in
Milwaukee...As a result of this approval, MITC and the Property are now subject to
regulation by the STB pursuant to 49 U.S.C. §10501. This federal law pre-empts state
and local authority to regulate railroad property, including RACM's authority to obtain
access to the Property under §66.1333 Wis. Stat.

L
As you can see, the City's limited regulation over MITC and the Property and RACM's
total lack of authority renders RACM's pending Motion for Special Inspection Warrant
and Order moot. MITC hereby demands that this motion be withdrawn.

% %k X
Federal pre-emption may also eliminate the need for MITC to pursue 1ts Mandamus
action against the City and RACM provided the City is willing to now 1ssue (sic) the
requested occupancy permits to MITC's tenants.

Id., cmphasis added.

H.

MITC’s Actions After RACM and the City Received Actual Notice of its Exemption
On June 17, 2008, MITC scnt a letter to RACM and City representatives to “offer

additional information” conceming MITC’s plans for the property. See June 17" Letter to

Messrs. Hagopian and Gartner from Murn & Martin, S.C., Hagopian V.S. at Exhibit H. These

plans include:

WASH_4840469 4

...the cxpansion of its affiliates, including Knapp Railroad Builders, Inc. ("Knapp"),
Midwest Rail and Dismantling, Inc. ("Midwest") and West Milwaukee Recycling
("WMR"). Knapp has been engaged in the railroad construction business for
approximately 80 years. Its core function 18 to build and maintain railroad track lines.
Midwest dismantles railroad tracks and dismantles, refurbishes, assembles rolling stock
and deals with the resale of rolling stock parts. WMR deals in railroad scrap and
recycling. After expanding to the Property, WMR will ship extensively by rsail to
markets throughout the United States and Canada.

LN
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MITC has been contacted by a Michigan bascd entity that 1s interested in processing
railroad ties at the Property. Once processed, these railroad ties would be shipped via

rail to power plants to be used in the electrical generation process.
L

Another cntity is interested in receiving raw materials via rail at the Property for
processing and packaging. Once packaged, these goods would be shipped via rail out to
its customers. Another business has been in discussions with MITC to convert building
36 into a state of the art locomotive repowering facility.

Id., emphasis added.

MRD has indicated on more than one occasion that it intends to expand its operations on
the MITC Parcel, which opcrations include processing of Construction and Demolition waste
(“C&D”) and scrap-metal processing notwithstanding the denial of the pcrmit to MRD for indoor
scrap proccssing based on the Redevelopment Plan’s prohibition of such use of the land. See

Timm V.S. at§ 14.

When the City’s Depariment of Public Works (“DPW™) wished to remove buildings on
another part of the Project Area in 2005, to build its DPW building, MRD was hired to remove
the structures and pavcment on 24 acres. See Gantenbein, supra. During that demolition project,
450,000-square-feet of buildings were taken down. /d. Demolition debris included
approximately 8,000 tons of stecl and an cstimated 70,000 tons of concrete. Id. The steel that
was recovered was sold as scrap, and bricks from the demolished buildings were recycled as
much as possible. That work evidences that MRD is engaged in C&D processing. At the same
time, anothcr proposed MITC tenant, Great Lakes Asbestos Abatement of Milwaukee (“Great
Lakes Asbestos™), removed a total of 25,000 window panes because caulking around the
windows contained asbestos, which is a carcinogen when airborne. /d Participating in the 2005
demolition project may have given MRD and Great Lakes Asbestos the idea to operate more

permanently efsewhere on the Project Area. However, there 1s a vast difference between
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temporary participation in demolition for the express purpose of furthering the goals of the
Redevelopment Plan, and permanent operation of a C&D processing facility to facilitate

demolition that is taking place offsite.

MITC also has indicated that a tenant on a non-MITC part of the Project Arca,
Milwaukee Materials, LLC'?, which 1s currently operating an cement-crushing operation that is
impermissible under the Redevelopment Plan, can move to the MITC Parcel as a tenant, and thus
likewise be shielded by fedcral railroad preemption from the state and local laws restricting such
operations. See Timm V.S, at q 14.

Following MITC’s announcement to RACM and the City of its STB filing, the salc of the
MITC Parcel was discussed informally in the hallways of the Courthouse following a hearing in
the State Lawsuit. See Timm V.S. at ] 17. During the hearing testimony, Benj1 Timm from
RACM testified that there was approximately $7 million that might be available for purchase of
the Parcel. See Timm Testimony in State Lawsuit at 57 (July 8, 2008), attached to Hagopian
V.8. as Exhibit K. At a later meeting, Gerry Blomberg indicated, for the first time, that MITC
now believed the scrap and recycling value of the buildings on the MITC Parcel to be worth
approximately $15 mullion, so the parties would not be able to agree on $7 million as a price.

See Timm V.S. at § 17.

L MITC Has Not Begun Railroad Operations as of September 17, 2008.
MITC has not begun railroad operations. MITC states that it owns 28 open top "hopper"

railcars and has an interest in a switching locomotive for the Property. See Blomberg Testimony

12 This business is currently located at 3600 N. 35™ St. just west of the tracks from
MITC. Its registered agent is Richard Hawkins, who is President of Knapp (one of the MITC
Companies) and who is one of the owners of MITC.
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at 79-82 (June 30, 2008), Hagopian V.S, at Exlibit J. It also claims to be acquiring flat cars and
box cars. Id. As of Sept. 3, 2008, 1t has obtained no reporting marks. See www.railinc com. As
part of the application process for obtaining reporting marks, a new carrier must become a
signatory to the AAR interchange agrecments. MITC apparently has not taken that step. MITC
does have one locomotive on-site, with mark MRAX 1501, which according to the UMLER
contact list found at the Railinc website is owned by Mineral Range, Inc. of Hancock, MI. Id.
Mineral Range, Inc. is leasing the locomotive to MITC. Blomberg Testimony at 81 (June 30,
2008), Hagopian V.S. at Exhibit J As of August 11, 2008 all windows of the only locomotive
visible onsite were boarded up, so that locomotive does not appear to be functional. See Timm
V.S. at  15. As of Scptember 17, 2008, MITC’s services as listed on its website do not indicate

rail carrier services.'?

III. Lepal Argument

A. MITC’s Corrected Notice of Exemption 1s False and Misleading.

1. The Acquisition of the MITC Parcel Occurred More Than 17 Months Prior to MITC’s
Filing of the Corrected Notice.

The Corrected Notice states that the trackage is “to be acquired” by MITC. 73 Fed. Reg.
24115 (May 1, 2008). MITC acquired the trackage as part of the 84 acre MITC Parcel it
purchased November 10, 2006. See Timm V.S. at 9. It only filed the Corrected Notice on
April 16, 2008. As this suggests, MITC’s original plan did not involve becoming a rail carrier.

It was not until MITC found that some of its most profitable intended uses for the site were not

'* The website does refer to “loading” and “unloading,” but these can be performed as
industry switching.
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acceptable under the Redevelopment Plan'* that “railroad” became a part of MITC’s intended

UsECs.

2. The Corrected Notice Fails to Accurately Disclose MITC’s Intended Uses for the MITC
Parcel as Described in the June 17, 2008 Letter.

The Corrected Notice states:

Raw materials would be received by rail by tenants of the buildings at the plant
site for processing and/or manufacturing and for transloading onto trucks for
distribution in the local area. The tenants would also load processed raw materials
and finished goods onto railcars at the plant site for raill transportation to
destination. In addition, locomotives and railcars would be transported by rail to
the plant site for repair, cleaning, storage and other rail-related uses for
independent companies operating at buildings in the plant site.

Corrected Notice at 3.

According to the June 17 Letter, the intended uses for the MITC Parcel include at least
“railroad construction,” dismantling, refurbishing, and assembling rolling stock parts, and
railroad scrap and recycling. See June 17" Letter, Hagopian V.S. at Exhibit I. These types of
businesses do not fit within the description provided in the Corrected Notice above. As
discussed below, an even bigger problem for MITC is that these busincsses are not rail
transportation, and are subject to land use regulahions (notwithstanding the representations MITC
made in the June 5™ Letter regarding all operations on the MITC Parcel) and further, that some

of these operations involve processing solid waste, as is discussed more fully 1n Part B, infra

1 Since MITC had notice of the Redevelopment Plan, it should not have been a surpnise
to MITC when the City deemed some proposed uses unacceptable.
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3. The Corrected Notice Fails to Disclose the Negotiations between MITC and RACM for
Sale of the MITC Parcel and the Preparations by the City and/or RACM for Condemnation of the
MITC Parcel.

Nowhere in MITC’s Corrected Notice, did MITC inform the Board that MITC was
negotiating and considering sale of the MITC Parcel to RACM and/or the City, nor that when
MITC acquired title to the MITC Parcel, it took title subject to restrictive covenants recorded in
the Milwaukee County Register of Deeds Office on December 9, 2005 as Document No.
9145406- RACM's Wis. Stat. § 66.1333 Redevelopment Plan. See Timm V.S. at § 6.

MITC did not disclose in its Corrected Notice—in April 2008—its theory, as alleged in
February 2008, that it believed RACM was preparing to exercisc eminent domain. Nor did
MITC disclose that RACM is seeking environmental testing rights on the site for at least four
alternative reasons: (a) in preparation for purchase of the site, (b) in preparation for possible
eminent-domain acquisition of the site, (c) in the interests of the health and safety of the
surrounding community's, and/or (d) in furtherance of RACM’s interests and rights under the
Redevelopment Plan. Apparently, MITC did not wish the Board to be aware of any of these
circumstances.

4, The Corrected Notice Fails to Disclose the On-Going Litigation between MITC and
RACM over the Issuance of the Certificates of Occupancy and for Access by RACM to
Investigate Environmental Conditions at the Site.

Nowhere 1n MITC’s Corrected Notice did MITC inform the Board that MITC is litigating

against RACM and the City regarding Certificates of Occupancy and RACM’s environmental

testing nights. Nor did MITC disclose to thc Board that it expccted RACM’s environmental

I RACM’s specific concerns include possible groundwater contamination from industrial
waste left behind by previous owners, possible asbestos contamination of the air due to bmlding
collapse and/or demolition, and possible migration of waste and contamunation off-site
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testing nghts would be rendered moot by virtue of the exemption it sought. The Board states that
it will not permit its processes to be misused to insulate property from state and local authority.
See Jefferson Terminal Railroad Company — Acguisition and Operation Exemption ~ Crown
Enterprises, Inc. STB Finance Docket No. 33950, Mar. 15, 2001 at 11. MITC’s filing for an
cxemption is just such an cffort to insulate its property.

5. The Corrected Notice Misstates the Revenue that MITC Apparently Expects as a Result
of its Operation.

In MITC’s Corrected Notice, MITC *“certifies that its projected annual revenues as a
result of this transaction will not exceed those that would qualify it as a Class III rail carricr and
will not exceed $5 mullion.” 73 Fed. Reg. 24115 (May 1, 2008). MITC’s Claim against RACM
and the City for $32 million in damages for six months'® of waiting for occupancy pemmits was
filed as a claim for inverse condcmnation via regulatory taking, Claim at 7, see Hagopian V.S. at
Exhibit E. This amount must cither be for past damages or present value of future earnings;
which is unclear because MITC docs not specify. However, MITC asks for both the issuance of
the permits and the $32 million, rather than $32 million in the alternative to the issuance of the
permits, which strongly suggests that MITC is calculating the sum as past damages. /d. If MITC
calculated the $32 million as lost profits from operations that MITC alleges would consist
cntirely of railroad transportation, operating revenues for MITC must be substantially higher

than $5 million.

'8 MITC’s first proposed tenant who filed for an occupancy permit and whose permut was
allegedly dclayed, filed on August 9,2007; MITC filed suit against the City and RACM for $32
million dollars in “lost profits™ in February, 2008. See generally Claim, Hagopian V.S. at
Exhibit E.
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6. The Corrected Notice Misstates the Nature of the Trackage Involved in the Proposed
Operation.

MITC used misleading language in the portion of 1ts Corrected Notice pertaining to the
trackage it owns. According to MITC’s statement to the Board, "The ragil line consists of
approximately two miles of trackage at the plant site of MITC." Corrected Notice at 4, emphasis
added. There 1s no one “rail line,” but rather 31 spurs, the longest of which is 2214 feet or 0.41
miles. See Timm V.S. at] 10. Thirteen of these spurs, or more than one-third of them, are each
shorter than a football ficld. See /d. It is true that the trackage was used previously by Tower
Automotive and by A.O. Smith, but it has never been used as anything but industry switching

track. See ld

B. MITC’s Proposed Lease to One of the MITC Companies, Midwest Rail & Dismantling
(“MRD™), a C&D Processing Facility, and Some of MITC’s Proposed Uses Constitute

Collection, Storage, Transfer, Separation and Processing of Solid Waste, and Authonzation of
Such Activities Is Not within the Jurisdiction of the Board by Virtue of the Consolidated

Appropriations Act of 2008

The Board modified MITC’s Proposed Notice of Exemption to clarify what rail
operations were being authorized when 1t published 1ts Notice in the Federal Register, to read
that:

Pursuant to the Consolidated Appropriations Act 2008, Public Law 110-161 section 193,
121 Stat. 1844 (2007), nothing in this decision authorizes the following activities at any
solid waste rail transfer facility: Collecting, storing, or transferring solid waste outside of
its original shipping container; or separating or processing solid waste (including baling,
crushing, compacting, and shredding). The term *‘solid waste’’ is defined 1n section 1004
of the Solid Waste Disposal Act, 42 U S.C. 6903.

See 73 Fed. Reg. 24115 (May 1, 2008).
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Yet MITC and its tenants, including MITC Companies MRD and WMR, intend to
process solid waste in the form of C&D onsite,'” and MITC even claims in its June 5™ Letter that
federal preemption protects all operations on the MITC Parcel from local land use regulation.
See Hagopian V.S at Exhibit F. The Board should revoke MITC’s exemption on this ground
alone.

A similar situation to MITC’s proposed operations involving C&D processing was
presented to the Board in the JP Rail case n late 2007, JP Rail, Inc ~ Lease and Operation
Exemption — Nat Industries, Inc. STB Finance Docket No. 35090 (Jan. 17, 2008) at 1. JP Rail,
Inc. (“JP Rail”) filed a Notice of Exemption with thc Board contemplating the transportation of
C&D originating at its Pleasantville, NJ facility over 1ts Line and transloading the C&D to truck
for ultimate transport to Westmoreland Waste’s landfill. /d. at 3-4. The Board found that C&D
fell under the definition of “solid waste” and, because JP Rail had not submitted any written
assurance of agreement to comply with state and local public health, safety, and environmental
regulations from the Governor of Pennsylvania, or the Governor’s designee, nor had JP Rail
shown that 1ts proposed activities would consist of transferring C&D in “original shipping
containers,” the Board referred to the Consolidated Appropriations Act of 2008, and revoked the
exemption Id MITC’s proposed operations include not only C&D transloading, but also C&D
processing, and for these reasons, as well as because of MITC’s misrepresentations, the Board

should revoke MITC’s exemption.

7 Timm V.S. at § 14.
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C MITC's Action to Create a Railroad as a Tactic in the Context of Discussion of Sale,

Litigation, and Possible Condemnation by the City, Places this Case Firmly within the Precedent
of the Jefferson Terminal Case.

As the Board will recall, 1n the Jefferson Terminal case, Jefferson Terminal Ralroad

(“Jefferson™) filed its Notice of Exemption without mention to the Board that the City had begun
condemnation action against its property seven months before. Jefferson Terminal Railroad
Company — Acquasition and Operation Exemption — Crown Enterprises, Inc. STB Finance
Docket No. 33950 (Mar. 15, 2001) at 2. Addittonally, there was “ample basis™ to question
whether what Jefferson acquired was a rail line, because rail service had not been provided over
the track for 13 years. Id. at 9. The Board revoked Jefferson’s exemption, so that any further
proceedings (if Jefferson pursued its proposal) would be handled under a more searching process
designed to elicit a more complete rccord, either through a petition for an individual exemption
under 49 C.F.R. §1121, or a full application under 49 C.F.R. §1150. Xd. at 10.

MITC'’s case fits squarely within this precedent. MITC filed its Notice of Excmption
without mention to the Board of its negotiations with RACM and the City to scll the property,
nor of 1ts litigation against RACM and the City, nor of its allegations of the City’s inverse
condemnation of the property, nor of its complete plans for its operations. Further, MITC’s
trackage has never been a rail line under federal jurisdiction,; it was always industry switching
track, and for the past 28 months, it has not been used at all. MITC’s decision after 17 months of
ownership to adopt the mantle of rail carrier was an effort to avoid the processes of local law and
perhaps to increase 1ts leverage with the City and RACM 1n negotiating a sale. This theory
regarding increased leverage 1s supported by the fact that before MITC filed 1ts Notice of
Exemption, it was willing to sell the MITC Parcel for $8.5 million. See Marcoux V.S. at { 5.

Following MITC’s announcement to RACM and the City of its filing of the Notice of
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Exemption, 1n June 2008, MITC suddenly believed that the buildings themselves were worth
approximately $15 million for scrap and salvage value. See Timm V.S, at § 17. The only thing
that had changed during this time period was that MITC believed that it was untouchable by
RACM and the City.

MITC alleges that this case does not fit the fact pattern of Jefferson Terminal, but on the
key points above, it clearly does. In Jefferson Terminal, the timing and failure to inform the
Board of the condemnation proceedings suggested an effort to use the exemption process to
insulate the property from the condemnation process by invoking federal jurisdiction and putting
the property beyond the reach of much state or local authority. /d. at 11. The Board asserts,
“We will not permit our processes to be misuscd in that manner.” Jd. We believe that revocation
of the MITC excmption is necessary to protect the integrity of the Board’s processes in the
instant case.

The McFarland Opinion Letter attempts to fit MITC’s factual situation into the Riverview
Trenton rather than the Jefferson Terminal case. See McFarland Opinion Letter at 8, Hagopian
V.S. at Exhibit H. This analysis is flawed. First, the parent company of Riverview Trenton
Railroad Company (“RTR”), CenTra, Inc., was already in the interstate transportation business;
1t held a number of transportation companies, one of which was a large motor carrier. Riverview
Trenton at 10. RTR proposed to operate an intermodal transloading terminal, which it contended
would provide more capacity for CenTra, Inc., and would provide more efficiency in its overall
transportation business /d. Second, in the Riverview Trenton docket, there is no evidence of the
local government initiating condemnation proccedings. Riverview Trenton Railroad Company —
Acquisition and Operation Exemption — Crown Enterprises, Inc., STB Finance Docket Nos.

34040 & 33980. RTR simply was not trying to insulate its property from condemnation.
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This case differs because MITC is not in the transportation business; it is in the
demolition business. Moreover, RACM and the City were engaged in negotiations for MITC to
sell the property. MITC itself alleges a threat of condemnation, 1f MITC did not agree to terms
of sale to RACM and the City. Finally, MITC never proposed to become a railroad until 17
months after it acquired the Parcel, when it became apparent that MITC did not agree with
RACM on a sale price and when it became apl;arent that MITC would have to obey land use
restrictions that applied to the property. It is clear that MITC both feared condemnation and
hoped to avoid land use restrictions; whilc RTR was legitimately attempting to become a
ratlroad, MITC’s Corrected Notice is nothing more than an attcmpt to insulate the Parcel from

both condemnation and state and local laws,

D. The Transloading of Bulk Commodities, Even When Performed on Railroad-owned
Property, Does Not in and of Itself Constitute Rail Common Carrier Service, and Where the
Property is a Former Shipper Industnial Site the Presumption against Defining the Operator as a
Rail Carrier Should Be Even Stronger.

MITC appears to be operating under a misapprehension. It appears not to understand that
suppliers and service providers to the railroad industry do not engage in transportation as
carriers, and the fact that they are adjacent to the railroad does not convert them to carriers
except to the extent that they provide transportation services to that railroad on that very site.

In Flonda East Coast Railway Company v. City of West Palm Beach, 266 F. 3d 1324,
1327 (11th Cir. 2001), the railroad (“FEC”) lcased part of its property to one of its clients, an
aggregate distmbution business. The controversy arose because the distribution business was
operating in violation of pre-existing zoning and other ordinances. /d. The aggregate was
brought into the yard by FEC’s rai] service, and it was distributed directly from the leased site in

the yard. /d. at 1326. The Court found that the lessce’s use of the property at the yard and the
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activities there performed by the lessee served no public function and provided no valuable
service to FEC’s customers; rather, the arrangement between FEC and the lessee merely
facilitated the lessee’s operation of a private distribution facility for its own customers on FEC-
owned premises. Id. at 1336. Therefore, the lessee’s activities at the yard were not "rail
transportation" despitc taking placc on railroad property. Id.

MITC proposes for MITC affiliates and tenants to conduct activities on MITC property
including C&D processing, scrapping and recycling, and possibly even cement crushing. See
Timm V.S. at § 14. Like the FEC activities in Florida East Coast, these proposed operations
serve only a commercial purpose, and are not integral to any transportation purpose. These
activities cannot be deemed “rail transportation” simply becausc they arc proposed to take place
on railroad property, cven if MITC were accorded railroad status.

In Tri-State Brick and Stone of New York, Inc and Tri-State Transportation Inc —
Petition for Declaratory Order, STB Finance Docket No. 34824 (Aug. 9, 2006), the petitioners,
Tri-State Brick and Stone of New York, Inc. and Tri-State Transportation, Inc., who operated a
transloading facility in the 65 Street Yard in New York City, argucd that the Yard itsclf was
part of the national railway network because it was a common carrier railroad facility used by a
rail carrier. Id. at S. The petitioners’ transloading activities used line haul service from
Canadian Pacific and then from the New York & Atlantic Railroad. /d. at 4. Because the
petitioners did not wish to relocate after New York City acquired the Yard, they claimed that
their transloading facility was subject to federal jurisdiction. Jd at 3. The Board found that the
petitioners’ transloading activitics did not rise to the status of a rail carrier, and that, “[I]t 1s clear
that the Board does not have jurisdiction over rail/truck transloading activities that are not

performed by a rail carrier or under the auspices of a rail carrier holding itself out as providing
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those services. The broad Federal preemption of 49 U.S.C. 10501(b) does not apply to activities
over which the Board does not have jurisdiction.” Jd. The Board also stated that even 1f a rail
carrier owned the Yard, the analysis would remain the same. Id. at 7.

MITC’s proposed tenants would be similarly situated to the petitioners in Tri-State, if
they were to be engaged in transloading or other business but were not themselves rail camers or
agents of MITC, even 1f MITC were arailroad. Thercfore, even if MITC were a railroad, its
tenants should be subject to state and local jurisdiction, including the Redevelopment Plan
restrictions.

In Hi Tech Trans, LLC - Petition for Declaratory Order —Newark, NJ, STB Finance
Docket No. 34192 (Aug. 14, 2003), the petitioner (“Ht Tech™), operated a C&D transloading
facility on property leased from Canadian Pacific Railroad (“CP™), where it also processed the
C&D. Id. at 3. Hi Tech sought fedcral preemption to shield its operations from New Jersey state
law prohibiting the processing of solid waste. Jd at 5. The Board found that Hi Tech was not a
rail carrier, nor acting under the auspices of a rail carrier, because it did not have an agency
relationship with CP. Id. at 6. As a footnote, the Board also commented, that although there are
procedures by which a company can be recognized as a rail carrier, “[e]ven if such procedures
are followed, the Board will not approve rail carrier authority that 1s a sham or intended solely to
avoid local regulations.” Id. at n. 12.

Even 1f MITC were to structure its rclationships with its tenants as agency relationships,
it is clear from the statement in the /: Tech footnote that this should not pass muster with the
Board. The footnote is particularly pertinent here; MITC 1s engaging 1n a sham intended solely

to allow it to avoid local regulations which it originally agreed to follow.
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E. New England Transrail Describes a Process of Distinguishing Carrier from Non-carrier
Behavior, under Which Standard, the Processing and Manufacturing that Will Occur at the
MITC Parcel Does Not Constitute Rail Transportation under ICCTA.

New England Transrail, LLC, d/b/a Wilmington & Woburn Terminal Railway (“NET”),
sought the Board’s authority to acquire and construct a combined total of approximatcly 7500
feet of track on and adjacent to a parcel of land it had acquired, and to become a rail carrier to
facilitate other of its operations on the site. New England Transral, LLC, d/b/a Wilmington &
Woburn Terminal Railway — Construction, Acquisition and Operation Exemption — in
Wilmington and Woburn, MA, STB Finance Docket No. 34797 (June 29, 2007) at 1. In its
December 2005 petition to the Board, NET stated that it planned to segregate pteces of wood and
metal from C&D, shred the C&D, and bale solid waste that it would reccive by truck, and then
load the materials to transport to a connection with another rail carrier. Id. at 3. NET argued that
all of these activities would facilitate the transportation of the C&D, and therefore would be
integrally related to rail transportation and preempted from most state and local regulation
pursuant to section 10501(b). Id.

The Board determined that although NET would become a rail carricr if it granted the
petition, “intermodal transloading operations and activitics involving loading and unloading
materials from rail cars and temporary storage of materials are part of rail transportation that
would come within the Board’s jurisdiction. However, manufacturing and commercial
transactions that occur on property owned by a railroad that are not part of or integral to the

provision of rail service are not embraced within the term ‘transportation.”'® /d. at 12.

'8 The activities involving C&D that were integrally related to transportation were: ()
unloading, storing, and reloading the C&D;, (b) baling and wrapping the C&D for more
efficient packing of the cars; and (c) separation of refrigerators, which can be hazardous
when discarded. /d. at 14.
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Particularly, the proposed scparation of wood and metal from the C&D and shredding the debris
likely had a commercial motivation; the Board doubted that NET would fail to recycle the
valuable materials, which it estimated at $50,000 per ton of pass-by. /d. at 15. Because of the
commercial potential, the Board found that the separation and shredding activities were not
integrally related to transportation, and therefore that these activities, should NET choose to
conduct them, “would be subject to the full panoply of state and local regulation.” /d.

According to New England Transrail, Florida East Coast, Tri State, and Hi Tech, even 1f
some of MITC’s operations ultimatcly were found to constitute rail carrier operations, that would
not in and of itself insulate non-carrier operations of tenants and MITC affilates at locations
within the MITC Parcel from the lawful restrictions of local land use plans. Indeed, MITC’s
tenants seem indistinguishable from shippers along main lincs of railroad all over the country.
Furthermore, the MITC Parcel 1s 84 acres. In any cvent, federal prcemption, if it were to apply
(and it does not), would only extend to that portion of the 84 acres actually used in conjunction
with legitimate rail activities subject to ICCTA and the Board’s jurisdiction — not to the entire

site.

F. Effingham & Bulkmatic are Distinguishable from the Instant Case.
MITC’s Corrected Notice and the McFarland Opinion Letter both rely on the Effingham

and Bulkmatic cases', but the text of the Bulkmatic decision shows that this reliance is

misplaced:

1 Effingham Railroad Company — Petition for Declaratory Order — Construction at
Effingham, IL, STB Finance Docket No. 41986, Sept. 8, 1997; Bulkmatic Railroad Corporation
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In Effingham, 2 S.T.B. at 609-10, we discussed the intended use test and determined that
our authorization would be required prior to commencement of rail operations in
circumstances that were similar to those in the instant procecding. There, we determined
that a new carricr created to serve an industrial park was subject to our licensing authority
under 49 U.S.C. 10901, notwithstanding the small size of its planned operations, because:
(1) the larger purpose and effect of the transaction were to create a new railroad that
would be competing with other carriers in territory that it had not previously served, (2)
the track would constitute the new carner’s entire line of railroad; and (3) the new
railroad would interchange traffic with the national rail system. Here, as in Effingham:
(1) the larger purpose and effect of the transaction are to create a new railroad (BRC) that
will provide a competitive alternative to UP for rail service to the Bulkmatic Distribution
Center; (2) the track of the new railroad (BRC) will constitute 1ts entire line of railroad;
and (3) the new railroad (BRC) will be interchanging traffic with the national rail system.

Bullmatic at 7.

Here, there is no competition betwcen rail carriers, because every carload must travel
over the Canadian Pacific Railroad lines, providing business to the Wisconsin & Southern
Railroad. This is just a replacement of one industry switching operation with another. There is
no invasion of another carrier’s territory. See Texas & Pac. Ry. v. Gulf, Etc., Ry., 270 U.S. 266,
278 (1926). (Where proposed trackage extends into territory not previously served by the
carrier, and particularly where it extends into territory already served by another carrier, its
purpose and effect are of national concem, because invasion through new construction of
territory adequately served by another carrier may be inimical to the national intcrest.) Here,
both sides agree that the trackage MITC proposes to operate has always been nothing but

industry switching track, and there is no suggestion of invasion of the tetritory of another

railroad.

—~ Acquisition and Operation Exemption — Bulkmatic Transport Company, S.T.B. Finance Docket
No. 34145, Nov. 19, 2002, emphasis added.
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MITC would not be competing with other carriers in its newly acquired territory, if it
were allowed to operate as a railroad. In effect, it would be conducting a switching operation,
such as has historically existed on the site during the past century, with the exception of the past
two years. Competition strongly affects interstate commerce, so it is not surprising that the
Board felt jurisdiction proper for the railroads in Bullonatic and Effingham based on the parallel
descriptions in the Bulkmatic quote above. MITC’s proposed operation is similar to those
proposed by the carriers 1n Bulkmatic and Effingham, but it does not involve competition with
another carrier. It has little to do with interstate commerce, and everything to do with a desire to

avoid state and local regulation.

G. The Board’s Regulations Permitting Use of Its Notice of Exemption Procedures under 49
CFR §1150.31 for Conversions of Industry Switching Track to Repulated Rail Lines Are

Arbitrary and Capricious, and Deprive the City and RACM of Their Constitutional Due Process
Rights.

When industry switching track has never been used for common carrier service, as in the
instant case, and where the Board’s regulations allow for acquisition under the Notice of
Exemption procedures of 49 CFR §1150.31, the track can suddenly become the property of a
railroad, with the federal preemption of local and state law as a consequence. This can happen,
as it has here, with no actual notice to state or local officials that their jurisdiction is about to bc
constrained to narrow health and safety police powers. As a conscquence of the only notice
being Federal Register publication, communities are not given the opportunity to participate in
the decision to convert the track to camner track, nor to voice any concern regarding the severe

curtailment of the powers of their local government that results from that decision.
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The regulations allowing for the notice of excmption procedure when applied to track not
previousty owned and operated by a rail carrier are arbitrary and capricious because they draw
no distinction between this type of transaction, and the other types of transactions that have no
such draconian impacts upon a community.”® The notice of exemption procedure for private
industry switching track conversion transactions stand in stark contrast to the regulations
requiring STB approval for any entity planning to construct lines of ratlroad, which construction
similarly causes a zone of federal preemption to appear where none previously existed. When an
entity wishes to construct track, the Board requires that entity to seek permission; it recognizes
that Federal Register notice does not suffice. Track construction will create federal preemption
of local law, and local communities are given an opportunity to have input before their local
govermnment's powers are usurped. 49 CFR §1150.10 (e)-(g). The noticc of exemption
procedure of 49 CFR §1150.31 allows for entities to acquire the existing lines of railroad without
much ado. This makes sense, because in that situation, there is also no sudden conversion of use
triggering federal preemption; the trackage being acquired was already under federal jurisdiction,
and local governments were already constrained. It does not make sense in the present context.

The record of the initial rulemaking by the Interstate Commerce Commission in 1986
reflects no consideration of the potential of converting industry switching track to rail lines by

use of these regulations.2! See Ex Parte No. 392 (Sub. No. 1), Class Exemption, 1 1.C.C. 2d. 810

20 Additionally, these regulations generally apply to transactions that have not yet
occurred, so perhaps that is the reason for MITC counsel’s reference to the trackage acquisition
m the future tense, when in actuality, the transaction had occurred 17 months previous to the
filing.

2! Some states did comment that they were concemed about the brevity of the (at that

time) 7-day notice and comment period. The Board responded, “We note that, as a practical
matter, State and local governments receive actual notice well before the proposal is filed.” See
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(1985). Thercfore, the regulation that allows application of notice of cxemption to this type of a
situation is arbitrary and capricious under 5 USC §706(2)(A).

Additionally, the application of the notice of exemption procedurcs to the instant case
deprived the state and local governments of their constitutional due process rights. RACM and
the City should not have had their powers confiscated without actual notice. "In all cases agency
action must be set aside if the action was 'arbitrary, capnicious, an abusc of discretion, or
otherwise not 1n accordance with law' or if the action failed to meet statutory, procedural, or
constitutional requirements.” Cifizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,
414, 415 (1971). The construction regulations do not rely solely on Federal Register published
notices and this class of transactions converting non-regulated industry switching track to a line
of railroad should not either. At the time MITC made its filings with the Board, and when the
Board was considering the same, neither RACM nor the City was afforded notice of MITC’s
filings or of the Board proceedings, thus denying RACM and the City their constitutional due

process rights, including notice, opportunity to be heard, and opportunity to objcct.

IV, Conclusion

For all of the foregoing reasons, MITC’s exemption should be revoked.

Id. at 816. However, in the instant case, the governments whose powers were curtailed by the
action received no actual notice.
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Robert P. vom Elgen

Thomas O. Gartner Robert P. vom Elgen

Gregg C. Hagopian Deborah A. Wells

Assistant City Attorneys FOLEY & LARDNER, LLP
Milwaukee City Hall 3000 K Street, N.W.

200 E. Wells Street, Suite 800 Washington, D.C. 20007
Milwaukee, WI 53202 Telephone: 202-672-5367

Counsel to the Redevelopment Authority of the City of Milwaukee

Dated and filed this 18th day of September, 2008
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Mayor, Clty of Mllwaukee

September 17, 2008

The Honorable Anne K. Quinlan
Acting Secretary

Surface Transportation Board
395 E Street, S.W., Suite 101
Washington, D.C. 20423-0001

Subject: Finance Docket No. 35133 — Milwaukee Industrial Trade Center,
LLC d.b.a. Milwaukee Terminal Railway — Acquisition and
Operation Exemption — Private Trackage at Milwaukee, W1

Dear Acting Secretary Quinlan:

I am writing on behalf of the City of Milwaukee to express my strong support for the Petition to
Revoke Exemption filed by the Redevelopment Authority of the City of Milwaukee (RACM).
The Tower Automotive site, a portion of which was acquired in 2006 by the Milwaukee Industrial
Trade Center (MITC), is located in the West Capitol and North 35" Street Redevelopment Project
Area (which in turn was designated as a priority redevelopment area for the City of Milwaukee
and the State of Wisconsin as early as 2005).

As Mayor I launched the 30th Street Industrial Cormridor Reinvestment Zone and the Governor
named the 30th Street Industrial Corridor a priority under his Urban Reinvestment Initiative. The
City of Milwaukee has no more important redevelopment objective than to promote attractive,
productive and efficient uses in this project area to generate a large number of family-supporting
jobs.

The MITC’s notice of exemption filed with this Board came 17 months after it acquired the
property fully aware of the use restrictions imposed on the Tower Automotive property and after
lengthy and contentious discussions with RACM over permissible uses for the site. MITC’s last
gasp attempt to pre-empt the City’s and RACM’s authority to exercise its authority under the
redevelopment plan should be recognized for what it is — a sham. By seeking to have industry
spur trackage treated as lines of railroad, MITC is attempting to classify processing of construction
and demolition debris, scrap and storage operations as rail transportation. Those uses in this case
are not rail transportation, and I request that the Board make that determination.

Office of the Mayor « City Hall » 200 East Wells Street « Milwaukee, Wisconsin 53202

(414) 286-2200 « fax (414) 286~3191 « mayor@milwaukee.gov
o Al o




The Honorable Anne K. Quinlan
Page 2
September 17, 2008

The City of Milwaukee recognizes the benefits of rail transportation service to the economic well
being of its citizens and businesses. Our redevelopment plans for the 30™ Street Industrial
Corridor contemplate continuation of that service by the Wisconsin & Southern Railroad over the
right-of-way owned by the Canadian Pacific Railway. However, that rail service is in no way
dependent upon endorsing MITC’s characterization of its transportation operations.

I respectfully urge the Board to grant RACM’s Petition to Revoke the MITC exemption.

Tom Barrett
Mayor

TB:bt'pks



Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 35133

Milwaukee Industrial Trade Center, LLC, d.b.a. Milwaukee Terminal Railway—
Acquisition and Operation Exemption—Private Trackage at Milwaukee, W1

VERIFIED STATEMENT OF
ROCKY MARCOUX
IN SUPPORT OF PETITION TO REVOKE EXEMPTION ON BEHALF OF
THE REDEVELOPMENT AUTHORITY OF THE CITY OF MILWAUKEE

1. My name is Rocky Marcoux. I am the Executive Director of the Redevelopment
Authority of the City of Milwaukee ("RACM") and the Commussioner of the Department of City
Development (“*DCD") of the City of Milwaukee (the “City™). My office address 1s 809 North
Broadway, 2nd Floor, Milwaukee, Wisconsin, 53202. Part of my job responsibilities include
engaging and assisting the City and RACM with blight elimimnation and real estate projects 1n an
effort to make the City and its ncighborhoods better.

2 Redevelopment of the former Tower Automotive Site, contained within the
Redevelopment Plan (recorded in the Register of Deeds Office as No. 9145406), is one of the
highest priorities for the City and RACM and the State of Wisconsin. The site 1s within a legally
blighted area, and in a neighborhood that desperately needs family-supporting jobs and
redevelopment. The City itself invested about $24 million in the Project Plan Area (as defined in
the Redevelopment Plan) by moving a Dept. of Public Works Facility there, which move
involved the construction of a new building, demolition of old buildings, and environmental

cleanup.



3. RACM and its Redevelopment Plan intend to remove health and environmental hazards
(through testing and cleanup) and to restore a vibrant economy to the community through the
environmental remediation, the tear down of blighted and unused and underused buildings, and
the renovation of the site for use by employers who can produce a high density of family-
supporting jobs. Besides zoning under state and local law, the Redevelopment Plan controls the
type of industry that can move onsite through use restrictions. For example, storage does not
generally produce a high density of jobs, although indoor storage can be aesthetically well-
designed, and environmentally neutral. Therefore, outdoor storage 1s not permitted, and indoor
storage facilities must seck special permission.

4, I know that the Milwaukee Economic Development Corporation (“MEDC") offered to
buy the MITC Parcel from MITC for $1.9 million in August of 2007.

5. Following the MEDC offer, 1 perscnally negotiated and communicated with MITC
principals and agents (including Gerry Blomberg and Broker Sam Dickman) for months about
RACM acquisition of the MITC Parcel. We discussed various purchase prices, how the price
should be calculated, various scenarios under which RACM would acquire the entirety, various
scenarios under which RACM would acquire a portion of the MITC Parcel, the possibility of
MITC doing the building-demolition work at the site if RACM were to buy, and value of
scrap/salvage matcrial from buildings to be razed at the site. I did mention at a meeting among
RACM, City and MITC personnel words to the effect that I was prepared to seek RACM
approval to use eminent domain if need be, if a voluntary purchase and sale agrecement could not
be reached. In a letter dated January 14, 2008, from the Dickman Company, Inc. (“Dickman™),
the broker representing MITC, Dickman offers the City the MITC Parcel for $8.5M, citing the

“threat of condemnation” as one of several reasons that the MITC Parcel might not fetch what



Dickman considered to be market value. See attached Exhibit A (Dickman January 14" Letter).
All of these discussions and meetings and negotiations I rcfer to here predated June S, 2008.
Whether RACM were to acquire by purchase and sale agreement, or by eminent domain, RACM
Board approval is required.

6. RACM employee Benji Timm attended a July 15, 2008 meeting at which MITC’s Gerry
Blomberg was present. I recall that Mr. Timm relayed to me what transpired at that meeting, and
that Mr. Timm told me that — according to Mr. Blomberg — a $7 million purchase price for the
MITC Parcel was far too low a price, because MITC believed that the scrap salvaged from the
buildings would be worth approximately $15 million.

7. We are not attempting to prevent industry switching at the site. However, certain
industries are not “transportation,” although MITC has attempted to claim that they are. It
should not be possible for a company to immunize the manufacturing and/or processing of
materials from state and local land-use restrictions, or from RACM Redevelopment Plans and
RACM rights under Wis. Stat. § 66.1333, by claiming that such manufacturing and processing
operations constitute transportation because the materials used or processed are transported by
rail. Manufacturing and processing in some forms may be acceptable on the MITC Parcel, if
such businesses were compliant with all state and local environmental restrictions, as well as
with the Redevelopment Plan. But MITC is trying to evade all state and local control that could

be applied to any of its operations by calling itself a railroad, and this should not be allowed.



I, Rocky Marcoux, declare under penalty of perjury that the foregoing is true and correct.
Further, I certify that I am qualified and authorized to file this verified statement

Execu September 10, 2008.
))VW"\_.
7 =

Rocky Marcoux
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2. Capitalization of Anticipated Rents. If we assume a rental rate of at least $1.50 per sq. fi. per year on
a triple net bagis and also assume a vacancy rate of 25%, this would leave us with 1,500,000 sq. ft at

$1 50 per sq. ft. which equals $2,250,000 of income per year on a net, net, net basis If we use the
capitalization rate range of 12% - 15% and apply 1t to the anmual net income, we arnve at a value of
$15,000,000 - $18,750,000,

3. Nicholson Appraisal. In 2005 Nicholson Company performed an appraisal for Tower Automotive for
the properties 1n question. At that time their valuation was $7,500,000. It 1s our belief that considering
the comparable sales and the value based on projected income that an updated appraisal today would yield
a considerably higher number than the $7,500,000.

4. Redevelopment Plan. In June of 2005 the Redevelopment Authonty of the City of Milwaukee
prepared a Redevelopment Plan for the then Tower Automotive Property Exhibit A of that document 1s
an Assessment of the Property’s Present Values (as of June 2005). Based on the Redevelopment Pian the
Parcels currently owned by MITC had a 2005 sum value of $7,040,107 00.

There are factors which effect this negotiation, namely, the threat of condemnation, the cost of litigation,
and the attraction of a relatively quick closing. In light of those factors the Owner’s of the properties
believe a fair price for a sale to the city, would be $8,500,000. This offer 1s only for the puposes of this
letter and in no way reflects what the owners believe 1o be the real value of the property.

Additionally, the owners are willing to discuss a “value-added” proposal where demolition of the
buildings on the property would be conducted as part of the agreement. This option would be possible
based with a number of contingencies, the most significant being. All City of Milwaukee Permit Fees
would be waived, the City would take responsibihity for all re-powering and protection of Buildings 65
and 1A, the buildings would be removed to two feet below existing grade with all roads, parking areas
and existing fencing will be left in place. The property would be delivered in several phases over

the course of 12 months. Under this option the City would obtain the property with buildings removed
for a total pnce of $17,000,000.

We will make ourselves available to you to discuss the above at your convemence.

President

Ltnos

Samuel M. Dickman
Vice President

SDD/als

G268 EAST WISCONSIN AVE. * SUITE 1020 * MILWAUKEE, WI 53202 * (414) 271-6100 * FAX (414) 271-3125

WWW.DICKMANREALESTATE.COM
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Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 35133

Milwaukee Industrial Trade Center, LLC, d.b.a. Milwaukee Terminal Railway—
Acquisition and Operation Exemption—Private Trackage at Milwaukee, WI

VERIFIED STATEMENT OF
BENJAMIN TIMM
IN SUPPORT OF PETITION TO REVOKE EXEMPTION ON BEHALF OF
THE REDEVELOPMENT AUTHORITY OF THE CITY OF MILWAUKEE

1. My name is Benjamin Timm, and I am Project Manager for the Department of City
Development (*DCD”) of the City of Milwaukee, Wisconsin. [ am employed by the
Redevelopment Authority of the City of Milwaukee ("RACM"), which the Commuissioner of
DCD oversees. In that capacity, I analyze potential redevelopment plans, aid in the design of
these plans, and help to implement them. I also assist DCD 1n other rcal estate and Brownfield
matters. I have been employed by RACM for seven years, during which time I have worked
closely with the United States Environmental Protection Agency (“EPA™) and Wisconsin
Department of Natural Resources (“DNR”) on the environmental aspects of several projects. I
have a Bachelors degree in history and anthropology, with an emphasis 1n urban planning, and I
have taken graduate-level coursework in urban development. My business address 1s Milwaukee
Department of City Development, 809 N. Broadway, Milwaukee, W1 53202.

2. My job responsibilities include working with DCD and RACM 1n eliminating blight and
encouraging urban renewal in and along the 30th Street Industrial Corndor of the City.

RACM and the City would like to see neighborhoods improved, urban dccay, poverty and crime
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lessened, family-supporting jobs created, environmental problems remediated, and the tax-base
enhanced and cxpandcd. This, in turn, would promote human health, safcty and welfare. RACM
is a statutory cntity creatcd under Wis. Stat. § 66.1333, with the power to acquire parcels under
eminent domain, as part of redevelopment and blight elimination projects. Wis. Stat. § 66.1333
(5)(a)3 and (5)(b).

3. The term “famly-supporting jobs™ is a goal, which aims for a minimum of 15 jobs per
acre, at no less than $11.58 per hour, measured in 2005 dollars. The job creation goal is
consistent with the Governor’s Initiative, as explaincd on the DNR’s wcbsite. As a goal, it is not
enforced as a regulatory mmnimum prerequisite for occupancy permits.

4, Within the 30™ Street Industrial Corridor, one of the primary targets for redevelopment is
a 156-acre site that originally belonged to A.O. Smith. Under A.O. Smith, the site housed a state
of the art manufacturing facility, a hive of activity with more than 5000 wotkers earning living
wages, producing water heaters, glass lined tanks, agricultural silos, gas pumps, air craft parts,
bomb casings, nuclear reactor components, DC power sources, welding machines, and other
industrial equipment. See attached Exhibit A (A.O. Smith Menu of Products). Many of the
workers lived in neighborhoods near the A.O. Smith campus. The A.O. Smith jobs paid well
enough to support a family, and there were jobs on the site cven during the Depression and
through both World Wars.

5. After A.O. Smith sold its property in 1996, the site was acquired by Tower Automotive
(“Tower™), which struggled to survive. Tower employed only onc-fifth as many workers as A.O.
Smith had, since by the time Tower bought the site, the Amencan auto industry had fallen on
hard times. Tower was forced into bankruptcy in February, 2005, although it did keep a small

operation going on the property even after that. During the time that Tower fought to make a
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profit, the City could see that the property was in danger of becoming part of the landscape of
abandoned industrial buildings that contrnibutes to urban blight. When Tower declared
bankruptcy, RACM moved to create a Redevelopment Plan for the area encompassing the Tower
Automotive site. In this way, RACM could promote its interest in blight removal and ensure that
new businesses coming to the site would be subject to urban renewal and land use requirements.
6. During 2005, the City and RACM adopted a Redevelopment Plan (the “Redevelopment
Plan”) for the West Capitol and North 35" Street Redevelopment Project Arca (the “Project
Area”) within the 30™ Street Industrial Corridor. See attached Exhibit B (Redevelopment Plan).
This Project Area is comprised of the former A.O. Smith 156-acre property. The City’s
Common Council approved a resolution authorizing RACM to write a Redevelopment Plan for
the Project Area, by a unanimous vote on March 16, 2005, and the Mayor signed the resolution
into law on March 23, 2005 RACM Resolution 9718 and Council Resolution 041510. RACM
then prcparcd the Redevelopment Plan pursuant to Wis. Stat, §66.1333, and released the
Redevelopment Plan on June 14, 2005. The Redevelopment Plan was recorded 1n the
Milwaukee County Register of Deeds Office on December 9, 2005 as Document No. 9145406.
See attached Exhibit C (Redevelopment Plan Evidence of Recordation).
7. Much of the Project Area 1s zoned for heavy industrial use, but the Redevelopment Plan
(in accordance with Wis. Stat. §66.1333) also imposes additional restrictions on permissible uses
of the land. A “conditional use” is permitted only if RACM formally approves the conditional
use, because 1t finds that certain requirements of the Plan will be met:

1. Protection of Public Health, Safety and Welfare. The use will be designed,

located and opcrated in a manner so that the public health, safety and welfare are

protected.

2. Protection of Property. The use, value and enjoyment of other property in the

neighborhood will not be substantially impaired or dimimished by the
establishment, maintenance or operation of the special use.
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3. Traffic and Pedestrian Safety. Adequate measures have been or will be taken to
provide safe pedestrian and vehicular access.
4. Consistency with Comprehensive Plan. The special use will be designed,
located and operated 1n a manner consistent with all applicable elements of the
city's comprehensive plan.
[Additional c]onditions of approval may be imposed by the Authonty to prevent
or minimize adverse impacts upon the public and the city's ncighborhoods and to
ensure compatibility of land uses and consistency with the purposes and intent of
[the Redevelopment Plan]. Conditions of approval may include, but shall not be
limited to: limitations on size, bulk and location; standards for landscaping,
buffering and lighting; limitations on emissions of odors, dust, smoke, refuse
matter, vibration, noise and other factors affecting the comfort, enjoyment, health
or safety of residents, workers or visitors in the surrounding area; adequate
ingress and egress; and other on-site improvements.
Redevelopment Plan at 7.
Under the Redevelopment Plan, recycling collection and mixed-waste processing would only be
conditionally permitted, and material reclamation, indoor or outdoor salvage operations, outdoor
storage facilities, and intense manufacturing are completely barred.
8. On November 10, 2006, Milwaukee Industnial Trade Center, LLC (“MITC") acquired a
parcel of land (the “MITC Parcel”) that occupies more than half of the acreage of the Project
Area, which is and was subject to the Redevelopment Plan. MITC paid $2.1 million for the
parcel, which is roughly $25,000 per acre, a purchase price that reflected the restrictions on its
use and environmental conditions. In conversations I have had with Brian Bjodstrup of MITC, 1t
was clear to me that MITC, prior to its purchase, was fully aware of the Redevelopment Plan
recorded against title and that MITC knew 1t was taking title subject to that plan. Also, I
reviewed the “Petition for Writ of Mandamus” that MITC filed in Milwaukee County Circuit
Court in Case No. 08-CV-001772 (the “State Lawsuit™), and in § 11 of that Petition, MITC says

that “At the time MITC purchased the Property it was subject to The Redevelopment Plan...”
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9. The MITC Parcel consisted of about 85 acres at the time MITC purchased it in 2006, but
MITC sold two small outer lots, so now the MITC Parcel consists of about 84 acres of property
with numerous vacant buildings in poor condition. There are buildings compnsing 2,100,000
square feet of industrial space currently at the MITC Parcel, and to my knowledge, and based on
my review of Occupancy Permit filings by MITC and its affiliates, and based upon statements I
have heard from MITC’s Brian Bjodstrup, only about 3,000 s.f. of those 2.1 million square feet
are being occupied (only .0014 of the total square footage) for office space. Thus, the
overwhelming majority of the building space is vacant, unoccupied, and industrial. The MITC
Parcel lies directly east of a line of railroad owned by Canadian Pacific ,and operated by the
Wisconsin & Southern Railroad. The MITC Parcel has an industry lead from that line that
connects to 31 spurs on the property’. In some cases, industry tracks run into the buildings so
that trains may be loaded and unloaded undercover. There are also some cranes onsite for this
purpose. The property has known environmental contamination problems, both in the buildings
and on the property; it was held by private industry and used for heavy industrial manufacturing
for approximately a century. The environmental issues are acknowledged 1n the Tower
bankruptcy documents and DNR records.

10.  Ihave conducted interviews with former A.O. Smuth and Tower Automotive employees
to verify the use of the rail trackage in the Project Area. The industrial spur tracks on the
property which are now at issue in this Petition have always only been used as industry switching
track, and were last used in March 2006 by Tower. There is no single “rail line” on the Parcel.
Of the 31 spurs, the longest is 2214 feet or 0.41 miles. Thirteen of these spurs, or more than one-

third of them, are each shorter than a football field. This trackage now in question was used by

3 Source: RACM's consultant Earth Tech calculated the number of spurs tracks and spur
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A.O. Smith for its own industry switching operation.* Later, when Tower owned the property, 1t
contracted for the railroad to run an industry switching operation on the site.

11.  MITC applied for occupancy permits with the City for its affiliated companics® (the
“MITC Companies™) and for MITC's proposcd tenants through the spring and summer of 2007,
and during April 2008. MITC has indicated that it wishes to move MRD, WMR, and Knapp, as
well as 1ts own offices from its Lincoln Avenue facility to the MITC Parcel.

12, When MITC, the MITC Companies, and MITC’s proposcd tenants applied for occupancy
permits on the MITC Parcel, some of the permits were granted, some were granted in part, and
others were rejected because the planned uses were not permitted by the Redevelopment Plan.
MITC 1itself, and Great Lakes Asbestos Abatement, LLC both applicd for office space, and these
permits were granted. Shea/Kenny apphed 1o operate a contractor’s shop, and this permit was
granted also. Shea/Kenny has since vacated the MITC Parcel and no longer operates there.
MITC additionally applied to operate indoor and outdoor storage facilities. The indoor storage is
permutted under the Redevelopment Plan, but the outdoor storage is not, so the outdoor storage
occupancy permit was demed. (In any event, MITC submitted one application for both uses
which is not permitted. Separate occupancy permit application would have to be presented for
each). Midwest Rail & Dismantling, LLC (“MRD”) and West Milwaukee Recycling, LLC

(“WMR”) applied to run an indoor scrap processing business. This is not a permitted use under

lengths based on maps provided by MITC and Tower using Computer Aided Design software

4 McFarland’s Opinion Letter (see Hagopian V.S. attached Exhibit H) has this reversed —
that Tower had 1ts own switching operation, and that A O. Smith was served by the predecessor
to Wisconsin Southern. Both sides agree, however, that the trackage has always been used
exclusively for industry switching.

3 The MITC “partner” companies have common ownership and include Midwest Rail and
Dismantling, LLC (“MRD”); West Milwaukee Recycling, LLC (“WMR?”); and Knapp Railroad
Builders, Inc. (“Knapp”). These companies also share a common office at 4777 West Lincoln
Avenue, West Milwaukee, Wisconsin.
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the Redevelopment Plan, so that permit was denied. The same businesses filed a scparate
application to operate an office, contractor’s shop, and contractor’s yard, which are permitted
uses. City Permit Staff requested a Plan of Operation and site plan, which have not yet been
submitted Belly Commodity Trading, LLC applied to operate an indoor recycling collection
facility, which 1s a conditional use under the Redevelopment Plan, so more information was
required. Belly never followed up. Nodemart, which refurbishes industrial equipment, applied
for office space and to have a cold storage facility. The office space application was granted,
and Nodemart has not followed up on 1ts permit request for cold storage or light industrial use.
Knapp Railroad Builders, Inc. applied for an office, contractor’s shop, and contractor’s yard.
This permit is in review and is expected to be issued after inspections required undcr local law.
Cappy’s Concepts, LLC applied for a permit to do research and development. This permit also is
1n the process of review, pending inspection reports.

13.  Asdcscribed above, those proposed tenants which are not engaged 1n scrapping and the
processing of construction and demolition waste (“C&D™) either have received certificates of
occupancy (or authonzation for occupancy) from the City, or have permits which are in the
process of review. However, some companies did not move into the space they applied to
occupy. It is our understanding that only MITC, Nodemart, and Great Lakes Asbestos have
moved onsite, into office space, and it is those entities that occupy approximately 3,000 s.f. of
Building 8.

14.  Following the publishing of MITC’s Notice in the Federal Register, MITC has stated that
it intends to process and allow tenants to process Construction and Demolition waste (“C&D")
onsite, notwithstanding the denial of the permut for indoor scrap processing based on the

Redevelopment Plan’s prohibition of such use of the land. I was present at meetings at which
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Gerry Blomberg of MITC stated words to the effect that he was cxpecting to receive contracts or
jobs from Canada that would involve importing C&D to the MITC Parcel for separating and
salvage operations. Also, during hrs testimony in the State Lawsmit, MITC’s Brian Bjodstrup
said that MRD is “primarily a demolitton contractor.” See Bjodstrup Testimony at 74 (Aug. 12,
2008), Hagopian Exhibit K, State Lawsuit Transcript at 74 (Aug. 12, 2008). Blomberg and
Bjodstrup both have indicated at different meetings that they are considering moving a concrete
crushing operation (Milwaukee Materials) that 1s currently located across the Canadian Pacific
line, immediately west of the MITC Parcel at 3600 North 35™ Street, onto the MITC Parcel.
Richard Hawkins, who 1s part owner of MITC, 1s the registered agent for Milwaukee Matenals.
The current concrete crushing operation does not have an occupancy permit and would require
Board of Zonming Appeals (BOZA) approval under the Redevelopment Plan.

15. Thave been around the MITC Parcel and on that parcel over the last six months. In June
2008, I notcd rail “open-top hopper” cars being moved onto the northern portion of the site. I
have scen a single locomotive parked on the south end of the property. That locomotive has
been on-site for some time and was descnbed to me by MITC’s Bjodstrup as a hobby restoration
project by Hawkins, registered agent for Knapp Railroad Builders, and part owner of MITC. In
his State Lawsuit testimony on August 12, 2008,. MITC’s Bjodstrup said that the locomotive has
been on-site about one year. See Id. at 90. When I visited the site on August 11, 2008, all
windows of this locomotive were boarded over, and the locomotive has not moved as long as I
have known it to be on-site.

16. I am aware that the Milwaukee Economic Development Corporation (“MEDC"”) made one
offer, and RACM made several offers, to acquire all or portions of the MITC Parcel. There have

also been numerous counter offers, or offers to sell, from MITC for the whole property as well as



RACM-1

portions of the property. August 2007 is when MEDC offered to buy the whole MITC Parcel.
On January 14 and January 30, 2008, MITC offered to sell the Parcel to RACM. Based on my
review of records in the City’s and RACM’s file, | am aware that MITC filed a claim against
RACM and City on or about February 11, 2008 for $32 million alleging inverse condemnation. 1
am aware that RACM sent a letter to MITC’s broker on February 29, 2008, suggesting that
RACM purchase a portion of the property. On March 6 and March 25, 2008, MITC offered to
sell a portion of the property to RACM. On May 30, 2008 MITC’s attorneys sent a letter to
RACM'’s attorneys indicating that any and all offers written and verbal had been rescinded
and/or withdrawn. See attached Exhibit D (May 30t Letter). In a June 17, 2008 letter, however,
MITC’s attorneys again indicated willingness to sell to RACM. See Hagopian V.S. attached
Exhibit I. In thec RACM file is an August, 2008 email from MITC’s Bjodstrup to the Mayor’s
Chuef of Staff indicating that he is the person that can get “everyone (at least some of) what they
want 1n regard to my employer’s property. My phone is always on,” During the period from
August 2007 through about July 2008, I am aware that RACM (and my boss, Rocky Marcoux)
had been in various discussions with MITC about RACM acquisition. I was present at some of
the meetings where these discussions took place.

17. On July 8, 2008, I was present when MITC and RACM discussed, in the Courthouse
hallway, the possibility of RACM acquiring the MITC Parcel for $7 million. Subsequent to that
discussion, MITC declined to sell for $7 million, with Blomberg stating that the salvage and
demolition value of the material in the vacant buildings was at least $15 million. $15 million
was the largest number I ever heard mentioned by MITC in these negotiations, and they only
came to the conclusion that the parcel was worth that much after filing their Notice of Exemption

with the STB.
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VERIFICATION

1, Benjamin Timm, declare under penalty of perjury that the foregoing is true and correct.
Further, [ certify that I am qualified and authorized to file this verified statement.

@on Sep
=D

Benjamin Timm
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LEGAL DESCRIPTION
th
Lot | of the lands described as paycels 1.1 ~ 1 4 below,

th
Lot 2 of the lands described as parcels 1.1 - 1.4 below.

3 th
Lot 3 of the lands described as parcels 1.1 - 1.4 below,

4 th
Lot 4 of the lands deseribed as parcels 1.1 — 1.4 below,

LANDS AND ALL OF BLOCKS 1 AND 2 IN THEODORE ZILLMER'S SUBDIVISION AND
VACATED STREETS AND ALLEYS IN AND ADJACENT TO SAID BLOCKS, IN THE
NORTHWEST % AND THE SOUTHWEST % OF THE NORTHEAST % AND THE NORTHWEST
¥4 OF THE SOUTHEAST Y%, ALL BEING IN SECTION 12, TOWNSHIP 7 NORTH, RANGE 2]

EAST, IN THE CITY OF MILWAUKEE, COUNTY OF MILWAUKEE, WISCONSIN, BOUNDED
AND DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF THE NORTHEAST 1/4 OF SECTION 12,
TOWNSHIP 7 NORTH, RANGE 21 EAST; THENCE N 88°28'13™ E ALONG THE NORTH LINE
OF SAID 1/4 SECTION 837.61 FEET TO A POINT ON THE WESTERLY RIGHT OF WAY LINE
OF THE SO0 LINE RAILROAD COMPANY AND ITS EXTENSION THEREOF; THENCE S
03°54'37" E 68.30 FEET TO A POINT ON THE SOUTH RIGHT OF WAY LINE OF WEST
CAPITOL DRIVE AND THE POINT OF BEGNNING OF THE LAND TO BE DESCRIBED;
THENCE CONTINUING S 03°54'37" B ALLONG THE WEST RIGHT OF WAY OF SAID
RAILROAD RIGHT OF WAY 3,085.76 FEET TO A POINT ON THE NORTH LINE OF WEST
TOWNSEND STREET:; THENCE § 88°24'26™ W ALONG SAID RIGHT OF WAY LINE 958.69
FEET TO A POINT ON THE EAST RIGHT OF WAY LINE OF NORTH 35™ STREET; THENCE
N 00°44’10™ W ALONG SAID RIGHT OF WAY LINE 430.34 FEET TO A POINT ON THE
NORTH LINE OF THE SOUTHEAST 1/4 OF SECTION 12, TOWNSHIP 7 NORTH, RANGE 21
EAST; THENCE N 00°48°48™ W ALONG SAID RIGHT OF WAY LINE 2,456.49 FEET; THENCE
NORTHEASTERLY 77.81 FEET ALONG THE ARC OF A CURVE WHOSE CENTER LIES TO
THE SOUTHEAST WHOSE RADIUS IS 88.00 FEET WHOSE CHORD BEARS N 24°30'59" E
75.30 FEET; THENCE N 49°50°46" E 28.40 FEET; THENCE NORTHEASTERLY 60.28 FEET
ALONG THE ARC OF A CURVE WHOSE CENTER LIES TO THE SOUTHEAST WHOSE
RADIUS IS 88.00 FEET WHOSE CHORD BEARS N 69°28°15.50” E 59.11 FEET; THENCE N

89°05'45" E 240.00 FEET; THENCE N 79°10°20" E 292.35 FEET; THENCE N 8%°05'45" E 153 52
FEET TO THE POINT OF BEGINNING.

CONTAINING 2,673,002 SQUARE FEET AND/OR 61.364 ACRES
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LANDS IN'NE 1/4 SEC 12-7-21 LAND BETW W CAPITOL DR N 31ST ST

DESCRIPTION - W HOPKINS - 1241 90'SOF SECLINE&RYRO W

LANDS IN NE & SE 1/4 SECS OF SD SECTION, THEO ZILLMER'S SUB,

BLK 12 CONT OF GRAND VIEW, BLK 4 CONRAD-THOMA SUBDNO | &

VAC STS & ALLEYS LYING BETW W CAPITOL DR-N 31ST ST-W HOPKINS ST-N 27TH ST-
WTOWNSEND ST & CMSTP & PRY ROW & ELY TRIA (COM W LI N 31ST ST &£ 447.26'S
OF S LI W CAPITOL DR-TH SELY 64.48-TH W 37 88"-TH N 52.93' TO BEG)

SUBJ TO ROW EASEMENTS

3) 2026 THRU 2926ADY W MELVINA ST

GARDEN ACRE CONTINUATION IN NE 1/4 SEC 12-7-21

DESCRIPTION BLOCK 7 PART LOT 6 COM 29° W OF NE COR LOT 6-TH § 90.49'-TH
NWLY 94.14-TH E 27.52 TO BEG

4 0 W IN;

GARDEN ACRE CONTINUATION IN NE 1/4 SEC 12-7-21
DESCRIPTION BLOCK 7LOTS 1-2& 3

2) 2900 W HOPKINS ST
GARDEN ACRE CONTINUATION IN NE 1/4 SEC 12-7-21

DESCRIPTION BLOCK 6 LOTS t THRU 18 & VACST & ALLEY ADJ & LOTS 4 & 5BLK
7 EXC PART OF E FOR ST

6) 3871 N 35TH ST

ROOSEVELT DRIVE SUBD IN NW 1/4 SEC 12-7-21
DESCRIPTION BLOCK 3 LOTS 1 THRU 3

7).3817 THRU 3847 N 3STH ST

ROOSEVELT DRIVE SUBD IN NW 1/4 SEC 12-7-21
DESCRIPTION BLOCK 3 LOTS 7 TO 12 INCL

8) 28 v v

GARDEN ACRE SUBD IN NE 1/4 SEC 12-7-21
DESCRIPTION BLOCK 2 LOTS | THRU 6 EXC ST

9-10) 2744 W HOPKINS ST
GARDEN ACRE SUBD IN NE 174 SEC 12-7-21

DESCRIPTION BLOCK 1 BLK 1 EXC E 100' & § 38' (LOTS 11-12-13-14) EXC
ALLEY BLK 3 & PART VAC ST ADJ

1133627 N 27TH §T
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LANDS IN NE 1/4 SEC 12-7-21
DESCRIPTION LAND BETW N 27TH ST-W HOPKINS ST & BLK ! GARDEN ACRES SUBD

1203525 N3STH ST

WEST POINT HEIGHTS IN NW 1/4 SEC 12-7-21
DESCRIPTION BLOCK 1 LOTS 1 TO 15 INCL.

2642 W HOP

ERBACHER & BANHOLZER'S SUBD IN NW 1/4 SEC 7-7-22
DESCRIPTION BLOCK 2 LOTS 16 THRU 27 & § 26' LOT 28

14) 3424 N 27TH ST

PEOPLE'S BLDG & LOAN ASS'N SUBD NO 3 NW & SW 1/4 SEC 7-7-22
DESCRIPTION BLOCKS 3 & 4 VAC (STS & ALLEYS) AD]

122537 W HOPKINS ST

PEQPLE'S BLDG & LOAN ASS'N SUBD NO 3 NW & SW 1/4 SEC 7-7-22
DESCRIPTION BLOCK 2 LOTS 1-2-3-21-22-23-24-25 & LLOT 26 & PART VAC ST
ADJEXC ALLEY CUL DU SAC

17) 2871 THRUJ 287]R W HOPKINS ST

LANDS IN NE 1/4 SEC 12-7-21
DESCRIPTION 100 ROW THRU W 1/2 OF SD 1/4 SEC & THAT PART OF SD 174 SEC COM AT
INTERSECTION OF ELY LI CMSTP&P RR ROW & S LI OF W CAPITOL DR-TH SELY ALG

ELY LISD ROW 100.13-TH E 69 38' TH N 100° TO S LI W CAPITOL DR-TH W ALG S LI SD
DR 75' TO BEG

18) 3201 W TOWNSEND

LANDS IN SE 1/4 SEC 12-7-21
DESCRIPTION R.O.W. ACROSS SE 1/4 SEC.12

1913061 W HOPKINS ST

LANDS IN NE 174 SEC 12-7-21 LAND BETW W CAPITOL DR N 318T ST
DESCRIPTION - W HOPKINS - 1241.90S OF SECLINE&ZRYRO W
$52.93 OF E 37 88' TRIA
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A. INTRODUCTION

On March 16, 2005, the Common Council adopted resolution file no. 041510 approving the
boundary for the West Capitol and North 35" Street Redevelopment Project Area and
authorized the Redevelopment Authority of the City of Milwaukee (RACM) to prepare a Plan
tn accordance with Section 66.1333, Wisconsin Statutes. The Mayor signed the resolution on
March 23, 2005.

This redevelopment plan is prepared pursuant to Section 66.1333(6)b)X2), formerly a
subsection of Section 66.431, Wisconsin Statutes, which requires, “Approval by the authority
and by two-thirds of the local legislative body of the redevelopment plan of the project arca
which has been prepared by the authority. The redevelopment plan shall conform to the
general plan of the city and shall be sufficiently complete to indicate its relationship to definite
local objectives as to appropriate land uses, improved traffic, public transportation, public
utilities, recreational and community facilities, and other public improvements in the project
area. The redevelopment plan shall include a stalement of the boundarics of the project area; a
map showing existing uses and conditions of the real property; a land use plan showing
proposed uses of the area; information showing the standards of population density, land
coverage and building intensity in the area after redevelopment; present and potential
equalized value for property 1ax purposes; a statement of proposed changes in zoning
ordinances or maps and building codes or ordinances; a statement as to the kind and number of
site improvements and additional public utilitics which wili be required to support the new
land uses in the area afier redevelopment; and a statement of a feasible method proposed for
the relocation of famlics to be displaced from the project area”.

. DESCRIPTION OF THE PROJECT

The 35th St. and Capitol Dr. Project Area (also known as Tower Automotive and previously
known as A. Q. Smith) was entirely in use as a motor vehicle frame manufacturing site. The
southemn portion of the Project Area continues to be used for that purpose. The rest of the site
consists of vacant buildings and property. The Canadian Pacific (Soo Line) railroad runs
through the Project Area in a roughly north-south direction. The portion of the site west of the
railroad has recently been re-subdivided and two parcels sold, one for a city maintenance
facility and the other for use by two small industrial companices.

The Project Area comprises 156.25 net acres and 20 parcels. It is a prominent location in the
north central area of the city and provides an opportunity to develop attractive and productive
business sites, thus providing jobs for surrounding communities. Two large central contiguous
areas of 61.36 and 74 04 acres are separated from each other by the raslroad and from nearby
smaller parcels by arterial streets. These smaller parcels could be used for a number of
purposes, but are currently parking lots or vacant. The site has known environmental
contamination problems regarding both soils and buildings. The extent of these problems 1s
not entirely known, creating a disincentive to market re-investment and master planning for the
site’s redevelopment.

e I I -
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The City of Milwaukee has an agreemeni to purchase 24.64 acres of the Project Area for the
future home of the Department of Public Works Field Headquarters. Demolition and site
preparation is underway. The City’s existing Traser Yard facilitics and the Milwaukec Water
Works' Lincoin Avenue and Cameron Avenue distribution facilities wall be combined in a
newly constructed modern $24 million complex between Nash and Melvina Streets on N. 35th
St. More than 480 city workers will work out of the facihity.

Capitol Drive has seen significant reinvestment one mile west and two miles cast of the site in
the form of the $53 million Midtown Center and the Riverworks mixed-use commercial area,
respectively.

1. Plan Objectives

The primary goal of this Project is to promote the attractive, productive and cfficient use or
reuse of 1and and buildings (where possible) in the Project Area in a manner that provides
high quality sites for business and industry while benefiting the surrounding community.

a.

Promote Jand uses in the project area that tend to lead to relatively more capital

investment and more family-supporting jobs by restricting land uses that tend not to
do so.

Promote development that provides 2 minimum job density of 15 jobs per acre and
compensation of $11.58 or more per hour in 2005 dollars. (This level of pay
permits two working people to support a family of four according to the Wisconsin
Women's Network in pannas}np with Wider Opportunities for Women, a national
women's employmcm orgnmzanon See

099 asp for more information.)

Develop a detailed master plan for the Project Area or encourage current and future
owners, developers and lessees to develop and implement individual
redevelopment plaps that remodel, adaptively reuse or enlarge existing buildings,
or build new buildings.

Mitigate environmental contamination in the soils and buildings that interfere with

investment in and the use/reuse of land and buildings in the Project Area through
state-of-the-art means.

Avoid buildings and land being vacant and unused for long periods of time, which
results in a blighting influence on the surrounding community.

Assure that all of the project arca is platted in a manner that optimizes business

development. Encourage use of the site by businesses and industries that require
large sites.

[T
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g Assure that the project’s developer provides necessary transportation and utility
improvements to support the productive and efficient use of land in the Project
Area,

h. Assure that any new development in the Project Area presents attractive massing,

form, materials, and landscaping to major streets from which the development is
vigible, appropriate to its zoning.

Assure that all development complies with all storm water regulations and
contemporary practices.

RACM will use these objectives in its review of all development proposals.
2, Proposed Renewal Actions

To accomplish the objectives of this plan the Redevelopment Authority may exercise any
or all of the powers provided to it under Section 66.1133 (4) Wisconsin Statutes.

a.

Further limit permitted land uses within the portion of the Project Area now zoned
Industrial Heavy. RACM reserves the right to recommend future zoning changes
pursuant to the above primary goal and objectives.

Work with the owner/developer to design and implement new street and parcel
configurations if necessary to support redevelopment of the project area.

Work with the owner/developer to attract development projects that provide the
desired recommended job density and pay levels.

All proposals and plans for new construction within the project area, including
substantial remodeling, conversion or rebuilding, enlargement, or extension of
major structural improvements on existing buildings or structures, and for any
relaied improvements on the subject site, shall be referred to and reviewed by
RACM to determine conformance with the objectives of the Plan. Proposals and
plans not 1n conformance shall not be approved for permit.

. Land Use Provisions

Any new tax-exempt use in the Project Area must be approved by both the Authority and
the Common Couneil before a building and/or occupancy permit will be issued by the City
of Milwaukee.

Currently the Project Area is mostly zoned IH, with smaller but substantial areas of LB2
and [02, as shown on Map No. 2. (A remnant parcel is also zoned RT3.) The purposes of
these zoning districts are explained in Exhibit B at the end of this Plan.
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This Plan places further restnctions on permitted land uses on the portions of the Project
Area zoned Industrial Heavy (IH) as indicated below. The following use table indicates
how land currently zoned IH wall be regulated by the adoption of this Redevelopment Plan
for the 35th St. and Capitol Dr. Project Area. The column headed “Current IH Use
Classification™ shows how land uses are classified by Chapter 295 of the City of
Milwaukee Zoning Code for the [H zoning district. The column headed *Additional Use
Restrictions™ indicates restrictions added by this Redevelopment Plan for 35th St. and
Capitol Dr. Project Area to the uses classified in IH.

a. "Y" indicates 2 permitted use. This use is perrmitted as a matter of right subject to alt
development standards in this plan,

b. "L® indicates a limited use for 35th St. and Capitol Dr. Project Area. This use is
permitted only when the commissioner finds that the use will meet the standards of this
table. If the use cannot meet these standards, it shatl be permitted only if the Board of
Zoning Appeals approves a special use permit pursuant to s. 295-305-2 of the
Milwaukee Code, unless otherwise prohibited by the use table.

¢. "C"indicates a conditional use wherein the use is permutted only if the Redevelopment
Authority formally approves the conditional use, after due notice to the parties of
interest, finds that the following facts and conditions exist, and so indicates in the
minutes of its proceedings or its decision:

1. Protection of Public Health, Safety and Welfare. The use will be designed, located
and operated in a manner so that the public health, safety and welfare are protected.

2. Protection of Property. The use, value and enjoyment of other property in the
neighborhood will not be substantially impaired or diminished by the
establishment, maintenance or operation of the special use.

3. Traffic and Pedestrian Safety. Adequate measures have been or will be taken to
provide safe pedestrian and vehicular access.

4. Consistency With Comprehensive Plan. The special use will be designed, located
and operated in a manner consistent with ail applicable elements of the city’s

comprehensive plan.

Conditions Of Approval. Conditions of approval may be imposed by the Authority
to prevent or minimize adverse impacts upon the public and the city's
neighborhoods and to ensure compatibility of land uses and consistency with the
purposes and intent of this chapter. Conditions of approval may include, but shall
not be limited to: limitations on size, bulk and location; standards for landscaping,
buffering and hghting; limitations on emissions of odors, dust, smoke, refuse
matter, vibration, noise and other factors affecting the comfort, enjoyment, health
or safety of residents, workers or visitors in the surmounding area; adequate ingress
and egress; and other on-site improvements.
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Cultural Institution ) ' .

d. "S"indicates a special use wherein the use is permitted only if the Board of Zoning
Appeals approves a special use permit pursuant to s. 295-305-2 of the Milwaunkee

Code.
e. "-"indicates no change from JH.

Table 1: Use Classification
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4, General Development Standards

Any proposed action is subject 1o all applicable City of Milwaukee codes and requirements
and the pnmary goal and objectives listed in sub-section B.1. of this Plan,
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This Plan seeks a pattern of private development, public rights-of-way, and open space that
represenis the optimal redevelopment of the entire Project Area. Subdivision of parcels
may be allowed if appropriate to this end, although the Plan emphasizes the unique
opportunily fo locate businesses and industries here that need larger parcels than typically
found in the city. Additional public rights-of way may be introduced nto the Project Area
if they contribute to the optimal redevelopment of the site or enhance traffic circulation of
the surrounding community.

A number of public rights-of-way at locations to be determined may be added to the
Project Area as necessary by RACM Area without modification of this Plan.

Site and building design standards may be adopted as amendments to this Plan, provided
that such standards benefit the surrounding community and land use, do not adversely
affect the original primary goal and objectives of this Plan, as determined by RACM,

. Duration of Land Use Provisions and Development Standards

The provisions and guidelines enumerated above shall be in full force and effect from the
date this plan is certified to the Common Council of the City of Milwaukee as provided by
section 66.1133 (5)(a) 1, Wisconsin Statutes. They will continue to be in full force and
effect for a period of twenty years unless earlier terminated by a record of instrument of the

Authority.

. Land Acquisition

All parcels to be acquired now for private or public redevelopment in accordance with the
objectives, land use provisions, and building requirements set forth in this Plan are
identified on Map No. §, titled “Acquisition Map,” and on the “Schedule of Lands and
Interests to be Acquired” attached thereto. No parcels are identified for acquisition now,

12
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C. CONFORMANCE TO STATE AND LOCAL REQUIREMENTS
1. Conformance to the Comprehensive Plan of the City of Milwaukee

This plan was reviewed by the City Plan Commission of the City of Milwaukee and
determined to be 1n conformance with the City’s Comprehensive Plan.

. Conformance to Local Objectives

This plan has been prepared to conform to the following local objectives:
a. Appropriate Land Use

Any rezoning of property will be made by in accordance with applicable state and local
regulations and procedures.

b. Public Improvemenis

Any future public improvements will be consistent with all City of Milwaukee Codes
and Ordinances.

. Present and Potential Equalized Value for Property Tax Purposes

See Exhibit A for worksheet.

. Standards of Population Density

Not applicable.

. Land Coverage and Building Density

These objectives shall be achieved according to the zoning provisions and Section 4,
General Development Standards, in this Plan.

. Statement of a Feasible Method Proposed for Relocation of Displaced

Families

Not applicable.

P B

D. PROCEDURE FOR CHANGES IN THE APPROVED PLAN

At any time after this project area plan has been approved by the Authority and the Common
Council of the City of Milwaukee, it may be amended in accordance with the provisions and
procedures established in the apphcable subsections of section 66.1333(6)(d), Wisconsm
Statutes.

13
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Exhibit A
Table of Present and Potential Equalized Value for Property Tax Purposes
2
Current | Parcel §>
Rec Taxkey Parcel Address Total Jnm sa.| § 3
ABSeSSMan FL) s
=
]
1.17 [3940 N353 ST $1,220,429 597, $4,330,729
1,2° 3700 N 35 ST $2,208,087}1,073,347) $24,000,000
1.3 N35ST $885,181] 430,290 $5,300,000(
1.4 3420 N 35 ST $1.176,186 _571,7 $4,143,180
2] 26098931003533 N 27TH ST $6,634,507] 3,225, $23,370,412
26902611002026 W MELVINA ST $2 1,24 $2
2600259 10 W HOPKINS ST $10, 9,2 $111,1
2690252112/2900 W HOPKINS ST $62,7 754 43
6 268122411 1 N35TH ST $17, 14,331 $259.1
7] 268122 17 N 35TH ST s:u,% n,eg $518,
2690305111/2823 W VIENNA AV $78, 61,8 $740,88
26903021 102744 W HOPKINS ST $0
10| __269030211012744 W HOPKINS ST _$31, 23 95 $277,
11 28009861 N27TH ST $23,1 19.820)  $228,472
12| _2681701000{3625 N 35TH ST a'ngs.ocgr 72,307 _$1,309,179
13 2700144111[2642 W HOPKINS ST $44.6001 42,51 5492
142861724111 N 27TH ST $154 178,901 _ $2,071,2
15 28517041102537 W HOPKINS ST $53,4 37.070]  $429,1688
17| _269999000012871 W HOPKINS ST $0| 276,459 $0
18] _ 2869991000[3201 W TOWNSEND ST $0 65224 $0
19 _2699989000[3061 W HOPKINS ST $0 a90{ 50

* Prorated as a percentage of area before subdivision
Source: Assessor’s Office web site, City of Milwaukee, Apr 2005
DCD Worksheets: c:\mm\O5'capitol and 35™eql'd value.xis and ¢;\mm\05\capitol and 35™\Pot-

values.xls
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Exhibit B
Explanation of Land Use Categories

INDUSTRIAL-HEAVY (IH). This district accommodates high-intensity industry and ofien
includes very large structures, extensive exterior storage, exterior mechanical operations, or
heavy truck or equipment operations. It also accommodates uses that require large or isolated

sites or harbor, airport or rail service. This distnict includes the historic industrial core of the city.

It has a strong relationship to shipping and rail services and includes the port of Milwaukee, the
Menomonee valley and various railroad corridors. Most sites within the IH district have already
been developed or redeveloped. These sites seldom have excess land to provide buffer arcas.
Where possibie, the IH district should be scparated from residential neighborhoods with less
intensive, non-residential districts.

INDUSTRIAL-OFFICE (10). This district provides sites for modem, clean industry and
supporting, non-residential land uses that complement industrial uses or require an industrial
environment, Older portions of this zoning district (JO2) often form corridors which provide 8
buffer between residential areas and more intensive industrial districts. The newer portions of
this district (101) are in the form of office-industrial parks or business parks with campus-style
layouts and designs. The IO district has & performance-oriented transition area where it adjoins
residential neighborhoods. Buffering and other requirements in the transition area are intended to
protect the character of such neighborhoods.

LOCAL BUSINESS DISTRICTS (LB1-LB2). These districts provide a wide range of goods and
services to a large consumer population coming from an extensive area. Within these districts,
motor-vehicle-related activities are of major significance. Good access by motor vehicle or
public transit is important to local business districts, which are often located adjacent to
intersections of major thoroughfares and in close proximity to bus transfer locations. The LB1
district is characterized by a more suburban development pattern, with larger tots and deeper
sctbacks, while the development pattern in the LB2 district tends to be more urban, with smaller
lots and smaller setbacks.

RT3 District. The purpose of the RT3 district is to promote, preserve and protect neighborhoods
intended primarily for two-family dwellings with a traditional urban character. This district,
much like the RT4 district, allows smaller lots, smaller setbacks and a higher lot coverage than
the RT1 and RT2 districts. Unlike the RT4 district, this district does not allow traditional comer
commercial estabhshments. Not does it allow the establishment of new, small multi-family
buildings. The neighborhoods in this district were platted and developed, in large part, in the
carly 1900s and tend to be more uniform than those of the RT4 district.

15




- = - - - e e ——— = = (R — - - - = VR m e E e e e e Sopmran ———— -

e aten A = —— = e e o - ——m— = mm— -

- ~ -

TR R MTRWY T G0 e T ANE I bar

{ Seese AHYZNNOA 1D3r0ND T AT W mims LN RN T WY

AT A Myt ey ALy

Sy AP A8 e, Ll Ll T PR ET R TV

Ll e ] e A L e L RN T

- Thwm b T L ST R TR =)
—— == -

onnogp 2y 4]

- - . - il CEL T

Dol

{Tw

——— A

- ——— . —

- — —

TN ANYE ONIISIXT
ANy 8YANAOT  Ldfodd

| e ——

AR 1I011dVY  JSdAN Ny
JATEIS YLISE HIMON U

'
]
J
_ — = e e
L.

LoNa vaann

X
g
=

(- - -
! i K
1 Virdpewd Ly

LSDY 5 1y 2
F_

i3

M,
WA U AdE
WEIG R MY NIy eow T
Uy Ay T
VLA N wy [,
L W A ]
ATOlS BET RN |
Vo 0} g leim g
SAMLEy WHMSLIENA . 4 W
SEMINE WA Wi o)
Tl sk s WP A o
TST (WL 2 HF e (T 0 ﬁ_.L_
Ay VIgN W e [

e T
YN g

 pmaad
TL | of 3
WIS g e _-.Iu.m..
MIYS 1) 08 12
ﬂﬂ W-_--.Hh il
i
-ub_.‘_. m 1

] IHFNR (] Jinna Peee

_
1
i
|
i
f
i
f
i
m
i
]
_
_
]
—l __ !u-:_u —

oo ToeZ
Ed

ETE R

3
:
i

ELNIEEET B T [

- e e —————————— e e ==t - —

R TNY e 2T R EN ST SRPRTROPE L 8 M o« b e VIR AR W DO VA e TR P U3 B 4 ¢ My B - ' SR

—————

b e — et — ——— e ———



R AR vy BRY e W T

TR AR N ST A e T A B e SR T PLET T e ol AN e et i 2

N
EHZAGE

o | By

I |||H="I=l||: = -—
1] AR '!_%,IL';
] (IR 2 JHugll]
| i P il
4% 8-fm

H

H

r] o

___-....I

APHE L Ui ;
R IHIHHITY BRI
\.I.LL:.I iliI '|=|'1- I"f

e T e

aib" aiieaninkinaase” W u
|
1
i S Y S
; — ]
S = 7
EE. A .
l:“]'jl"!hu l'l- lll'uzfig Il| ':.‘._‘;J:::';‘Z.. "
JL__I I glhll ggélé ”
[H ' Qi [ -
Jagt ughk, e ]als! g l--utﬂsi 3 _E!f‘g-" LT
L.___. gl 2 E. ¥ <
i |§I !Lnl I ¥ ’1}' 2.83¢ fﬁ !
na-n HUR D f a:i{i A z'EZx 2
E
——

-
]
-
=
o
g
-
o
§

- —— ey e A —— = =as




13
| . - . - - - - S - —— e
_ o = ) - T - - T e ) Tt T “I-l—llq-ll-ﬂ I| . |b LI I“it [] - .l U-I-“-P”u
sk LHVONTOR 130N ﬁ‘ !l-.....—..:._-...!uu.l .-nﬂ.J....i..l.H. .u.al-. .-....“...-......
LR W v I e M e, ey Ay
- e arteee 1= — (] e - s - — - #]—t 1T ey et | Wi L
-{[ = — gl - — —— = el 19l e A _aet) W e g3 al aa _
=i .|I|.__T. -ur..l. g| H T _l_mmm. r= = ...a”u.,_.._ Exi ......|_
.ﬂ . ==l = - L-I-I. P Ly !.Sl%ﬂ . (N1 A N A { ] |
n T — - — L = i e - .
o 1= O £ i v L
i g a1 i ! -
| 1 3 _ A _ “ A .
< _ - _ o : N __
H : " '
. =g ! | =an v
' ' _.—_l|l - c\... e —— L L o -
“ B2 = HI | ININOZ - QIS0ION
H S F B | e T eI O —
: = == - JATHG  TOLIAVY 1Sda NV
P = F5 M JATHIS HISE HINON uod
| —1 = = ] |
. - E B3 1>oad  TvaINT
i A =i

L B i

" m |
I = B - =i _ !
| 1 -I“ i _.“1_.!. = ( _
. i) = I R _ _
i ! z A1 ) Ii W WA AL PRV N |
} e L
i} = = mw.m .ruﬂ_m.h:m. = _ aNzom '
o =3 E- “...l._mmm thw. =3 i v _— - |
L1 -1 -3 1 LR
1 m = ) - I o — - w

i o - i u i iLA

A Al - :

E:
™) ¢
|i.32
i "
2
=

RS P s e T T T

— o W pm———— e —

e R T . T TR T R I P S S g R T L P




e g E——— e b ==

e

52 {957 ]

1

STl Gy el TTES

fa

’
{ .
L

L. .

157

2

e —— -

=] &S]

— ——————— .

dunte XHYONNOR 1308

SE] s
JEE
-
gy .ll.ﬂ

-
[T _.-
=

N W | = HI
el g| =
1=
*
i
= [—1] =~ | —.II..
SIS EE m
RISE! e X "_q_ I..—u.un
=2 = aﬂd I _.._.EEE. -
S LT g S e i B B
SElEET Eoraei sl e
r.,u w.l..;l. l..n.” i.m {8
-. -
SN 108 T A (e

LR

7 [P

ATE gt WURECRTER R e MOGE AR b T T T o o ST K e Ll o T A L T LR TR TR )

T Brgy e T eAT T e
fOMRE F N aem A DBt
WEWE R W pgn, o
H AR IR W A L b P RN B - gy
LR T ] L e e I TN T )
At R R v Py e A R

momm_...m_...n._

0=

TON VN

—

AVt R NV
a3=0dond

o — —— o —

T1AlEA TQNEV)  ISIM ANV
JATUIS TASE ILYON 8y

——— ) ——

_ 1ajo8d IVAVINTY

.

———— ———

e = m— —— Y ——————

- — ——— . ——n

I AMYL N1 NmOns
RV I At ENOLLIZLSIN 480
IVNOLLHIGY QL 13lNns oNINoz
A QIMOFTY SV SN GNVi

ER . O L b iy vt

. ma bt

| E S —




N R e e —— b  — o ———

-ll.l.-l“- ”a
ssves LAHYONNIOB (2INONS ~| ol LTURGE T —e et 1 14 rew s

L Pl SRR

CH A R i

]
“"T'L=T-:'r
|

qu

I
L
%

misii

f1:10THY

H
il
TR T ™ YT T YT

o
1
!
]
1

R

TN IHE

i

T

r [ ,:-‘—: py IE|_I"'_!' ﬁi

A (2 2 M W s I i s < R D A

ATl TR VI S 28 el B B 58 s e e

aa =

(L]

ad -

CFETE, TP e SRR LA Lt

T S R

T m.#...__._. WOFE b 3:va
e el ©

NOLLISINRIOV  GINVE oN

i R L R T R

v A v A W G

ST TN R £ T |HH~
POLE IR
.y By

f

o

I T { ——“ al_—.o___.S

dVIX

NOLLISINDDY

aNsmm

Y

IAWA  TOTIAY) 1A ANV
LIAWIS 116 FOAON  HOM

= m m e r————

1Afoad  IvamINg

.
e L ——

LT I T

1

————— -




——

rese ANYOINNOB LD3r0Nd

i
lruersd

NOLLIONOY X 1AidOnd

TIAIBG I0014V) Jsam N
LIS 1SE ILLHON ol

———— B —

LIIOHd  IVAINGI

1
| S,

LA

S

1 131
.

P ——— e ———

am @

\rawn swm ()

avewvy: A

=

¥
i
[]

—— e g ST TN TSNS T AT ST d

aNaI

| II L

é%é—“—ﬁ—ﬂ

ﬂ:’l
AT W y(

H I!"' o
| ':_li‘ WUQL i
TTHHE FHITH

'.'Eillli.'....h""i I”“ L

T ——

-
Tt

it II}
—

H

l.'l.Jl:r!:i..ll
!
W

i-!-'i Hu

i
\
N

‘[._;?.l—!-
T
PV

|
g
3
&

\ N R A L wr AN v N s s

[ — - o

- m— - aaand

e, A i et e

————

E-‘- = -



w

Tt e W R R Y B et e A A BT e b Bt R AT TR s A Y

sk BN AR e o el T OWHE S DAGESTA R SRR IS A T Y

L

r



—_——

—— o em JFEE WY lswvem a1

p——— L E T VLT THE T ST R Y

EXHIBIT C

§ e memy  TWm L e S werws M AR -= = O

— R A WA e



© e

Recevaiopment Han
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Ths documnent was drafied bry the Deparonent of City Developmens, Chty of Miwsakee.
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Cartificate of Racording Officer
( WEST CAPITOL DRIVE AND NORTH 33™ STREET “CENTURY CITY" PROJECT AREA

I, Jool Brennan, Assistanl Exscuive Director-Sscreltry of tha Redewvelopment Authorty of the Cly of
m.ammmmmmmmmmcwmwmu'mm
“Century Clty" Project Area I & true antl exact copy of the redevelopment plan as sdopiad and approved for
rocording by, reapactively, the Redevelopment Authority of the City of Milwawkes on May 18, 2005,
Resolution Number $718, and by the Comnmon Courcl of tha Clty of Miwaukes on Jurie 14, 2005 In
Resolution Number 050100, on file and record, pursuant io Seciion 68 113, Wiaconsin Stalutes

In Testimany Whereof, for and on behalf of the Retievelopmant Authority of the City of Miwsaukes, | have
hereunto eent my hand and cavsed the seai of sald suthorlty to be sffowed this 2/¢rdey of_Wewv, , 200§

STATE OF WISCONSIN
COUNTY OF MILWAUKEE

Pmﬁmﬂmmhhﬂﬁdqdﬂﬂlm,iﬂﬂ&mwmmwdwmruu
the Assistent Exaculive Direclor-Secretary of the Redevelopment authordly of the City of Miweaukes, a
Carporation, and that he, as such officer of saxd Corporation, being authorized so to do, exacuted the foregoing
Iindtrumant as such oificer of sxud Redevelopment Authorlty, by its suthority,

This documant wes drafted by the Cliy of Mivaukee, Department of Clty Developmant.

)
j8s
}

-
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MURN & MARTIN, S.C.

J- MICHAEL LONG N20 W22961 Watertown Road
Jmlong@murnlaw.com Waukesha, W1 53186

Phone- (262) 524-8500
Fax {262) 524-9200
www murnlaw.com

May 30, 2008
VIA E-MAIL AND U.S. MAIL

City of Milwaukee & Redevelopment Authority
of the City of Milwaukee

c/o Gregg Hagopian

Milwaukee City Attorneys Office

200 B. Wells Street, #800

Milwaukee, WI 53202-3515

Re:  Milweukee Industrial Trade Center, LLC

Dear Mr. Hagopian:

On behaif of the Milwaukee Industrial Trade Center, LLC (“MITC"), please be advised that any
and all offers (written or verbal) for the sale of MITC's Tower Automotive facility to the
Redevelopment Authority of the City of Milwaukee (“RACM") or the City of Milwaukee are
hereby rescinded and/or withdrawn. This includes, but is not limited to, the offer made to
RACM which was trensmitted by Dickman Real Estate on March 6, 2008.

We look forward to meeting with you and Mr, Gartner on June 5, 2008 to discuss access and
related issues regarding the Tower Automotive facility.

Very truly yours,
ARTIN,8C.

J. Michael Lon
JML/lam
Enclosures

cc:  Jerry Blomberg, MITC, LLC
Samuel D. Dickman, Dickman Real Estate

414087KM
§ \CASES\M\M1-M2z\M1ilw Ind Trade Ctr DIM\Correspondence\HagopianC4 5-30-08 doc
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Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 35133

Milwaukee Industrial Trade Center, LLC, d.b.a. Milwaukee Terminal Railway—
Acquisition and Operation Excmption—Private Trackage at Milwaukee, W1

VERIFIED STATEMENT OF
GREGG HAGOPIAN
IN SUPPORT OF PETITION TO REVOKE EXEMPTION ON BEHALF OF
THE REDEVELOPMENT AUTHORITY OF THE CITY OF MILWAUKEE

1. My name is Gregg Hagopian, I am an Assistant City Attorney for the City of Milwaukee
(“City™). My office address is 841 North Broadway, 7" Floor, Milwaukee, Wisconsin, 53202. I
am licensed to practice law in the State of Wisconsin and my job duties include representing the
City and the Redevelopment Authority of the City of Milwaukee ("RACM"). In that capacity, I
have been representing the City and RACM in a Wisconsin lawsuit (the “State Lawswt™)
commenced by Milwaukee Industrial Trade Center, LLC (“MITC") against the City and RACM
(Milwaukee County Circuit Court Case No. 2008-CV-001772, Judge Kahn).

2. In 2005, the City and RACM adopted a Redevelopment Plan (the “Redevelopment Plan”)
for the West Capitol and North 35™ Street Redevelopment Project Area (the “Project Area™)
within the 30® Street Industrial Corridor. This Project Area 1s comprised of the former A.O.
Smith 156-acre property. The City’s Common Council and the City’s Mayor approved
Resolution 050190, and thus approved the Redevelopment Plan for the Project Area, in June,
2005. RACM had also approved the Redevelopment Plan pursuant to Wis, Stat. §66.1333, and

RACM Resolution 9718 1n May, 2005. The Redevelopment Plan was recorded in the



Milwaukee County Register of Deeds Office on December 9, 2005 as Document No. 9145406.
See Timm V.S. attached Exhibits for copy of Redevelopment Plan.

3. On November 10, 2006, Milwaukee Industrial Trade Center, LLC (“MITC") acquired a
parcel of land (the “MITC Parccl”) that occupics more than half of the acreage of the Project
Areca, which is and was subject to the Redevelopment Plan. MITC paid $2.1 million for the
parcel, which is roughly $25,000 per acre. See MITC Deed attached as Exhibit A. In Wisconsin,
one can calculate the purchase price by taking the Transfer Fee and dividing by .003. Since the
Deed shows a $§6300 Transfer Fee, the purchase price was $2,100,000. When MITC principal
Gerry Blomberg bought the property, he knew he was buying (and taking title) subject to the
Redevelopment Plan and to existing environmental conditions, which he agreed to remediate.
See Exhibit B (MITC Petition in the State Lawsuit at | 11), and see Exhibit C (Bankruptcy
Motion to Sell to MITC at 4 and Exhibit B to Bankruptcy Motion at B-4), and see Exhibit D
(Brian Bjodstrup Testimony Transcript from State Lawsuit on August 12, 2008, at 8-10).

4, On February 5, 2008 MITC sucd the City and RACM 1n the Milwaukee County Circuit
Court by filing a Petition for Wnt of Mandamus seeking a court order to require the City to issue
occupancy permits to MITC and the MITC Compames and proposed tenants. Milwaukee
Industrial Trade Center, LLC v City of Milwaukee, et al, Cir. Ct., Milw. Cty., WI, Case No,
2008-CV-001772 (Judge Kahn) (the “State Lawswt"™).

5. On February 11, 2008, MITC filed a $32 million claim against the City and RACM,
whuch alleges a taking of the MITC Parcel by regulation. See attached Exhibit E (Claim at 7).

6. On April 18, 2008, in the State Lawsuit, RACM moved the Court for a Special Inspection
Warrant under Wis. Stat. § 66.1333 to enter and appraise the MITC Parcel and to conduct Phase

1I Environmental Testing at the MITC Parcel.



7. On June 5, 2008 Assistant City Attorncy Tom Gartner and I had a meeting with MITC’s
attorneys in the State Lawsuit, Don Murn, Jack Bode and Mike Long. That meeting was
encouraged by Judge Kahn, and the purpose of it was to discuss whether MITC and RACM
could reach a compromise on RACM’s Motion for a Special Inspection Warrant whereby
RACM would be allowed entry rights to appraise and test. Howcver, instead of discussing a
compromise resolution, MITC’s attorneys — for the very first time — notified RACM and the City
of MITC’s positions that (i) MITC was a “railroad” that had obtained an exemption from the
Surface Transportation Board (“STB™), (ii) that, according to MITC, the STB regulations and
ICCTA preempted City or RACM attempts to regulate MITC or the MITC Parcel, preempted
RACM rights under the Redcvelopment Plan and Wis. Stat. § 66.1333, and also would preempt
any RACM attempt to use eminent domain, and (iii) given MITC’s rail status and preemption
protection, RACM could not enter the MITC Parcel to test or appraise. These MITC positions
came as a giant surprise to me.

8. Also at the June 5™ mecting, MITC’s lawyers gave us the following additional
information: (i) that Knapp refurbishes rail cars and Midwest Rail and Dismantling (“MRD")
repairs, and tears down and scraps railroad items; (i1) that Gerry Blomberg, a principal of MITC
wanted MRD to become a railroad because under the Redevelopment Plan, operation of a
railroad 1s a permitted use (while scrap recycling is not); (iii) that we could expect to receive an
opinion letter from MITC’s other attorney, Thomas McFarland, and that McFarland’s letter
would indicate that MITC became a railroad as of May 16, 2005; (iv) that MITC was expecting
big contracts soon for rail delivery of scrap and salvage, due to the increased cost of gas and
trucking; and (v) that MITC would still consider selling certain portions of the MITC Parcel to

RACM. MITC presented the City and RACM with a letter dated June 5, 2008, further



articulating their “preemption” position. See attached Exhibit F (June 5™ Letter). Prior to June
5, 2008, ncither the City nor RACM was ever informed about or made awarc of MITC’s
STB/ICCTA preemption arguments or of the Federal Register notice regarding the MITC
exemption. Neither the City nor RACM retains counsel to routinely momitor the Federal
Register especially for rail related issues, and MITC madec no mention of their notice of
exemption until June 5, 2008 - after 30 days had passed following publication.

9. On Junc 10, 2008, MITC raised for the first time before Judge Kahn in the State Lawsuit
its STB/ICCTA preemption arguments, 1n the form of a letter to the Judge. See attached Exhibit
G (Junc 10" Letter), and see attached Exhibit H (McFarland Opinion Letter).

10. On June 12, 2008, MITC’s lawyer Don Murn called me, and said MITC would be willing
to scll a portion of the MITC Parcel to RACM.

11,  OnJune 17, 2008, I received a copy of the promised opinion letter from MITC’s attorney
Thomas McFarland, which is dated June 6, 2008, See attached Exhibit H,(McFarland Opinion
Letter), supra. 1 also received the letter dated June 17® 2008 soon thereafter; it is from Mumn &
Martin, S.C., and explains MITC’s plans for the Parcel. See attached Exhibit I (June 17™ Letter).
12.  As part of the State Lawsuit proceedings, I cross-examined Gerry Blomberg on June 30,
2008, and asked him questions regarding MITC’s rail operations at the MITC Parcel. Attached
hereto as Exhibits D (Bjodstrup), J (Blomberg), and K (Timm) are copies of the portions of
Transcripts of Proceedings that are rclevant to this Petition, which the City and RACM received
from Judge Kahn’s Court Reporters. The Exhibits contain testimony from June 30 (J), July 8
(K), and August 12, 2008 (D), respectively.

13.  OnJuly 15, 2008, 1 attended a mecting among Gerry Blomberg and Bnan Bjodstrup of

MITC, their lawyer Don Murn, Asst. City Attorney Tom Gartner, RACM employee Benji Timm



and Earthtech employee Doug Graham. We discussed the fact that RACM and MITC were far
apart on a purchase price for the MITC Parcel and that, according to MITC, STB approval would
be necded for MITC to sell. During the meecting, my recollection is that one reason why RACM
and MITC were so far apart on purchase price was because of the different values the partics
were placing on the scrap and salvage value from buildings on the MITC Parcel that could be

demolished.



VERIFICATION
1, Gregg Hagopian, declare under penalty of perjury that the foregoing is true and correct.

Further, I certify that I am qualified and authorized to file this verified statement.
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o ToweerMTE R
DOC.# 09341266

REGISTER'S OFFICE | SS

State Bar of Wisconsin Form 1-2003
WARRANTY DEED
Docement Neme

Ht Inaukee County, HI|
THIS DEED, made between
TOWER AUTOMOTIVE PRODUCTS COMPANY, INC., a Delaware RECORDED  11/17/2006 (02:29PM
Corporation, zs DERTOR IN POSSBSSION IN CASE NO. 05-10578
(ALG} JOHN LA FAVE
(‘Grantor,” whether one or more), and RESISTER OF 0EEDS
MILWAUKEE INDUSTRIAL TRADE CENTER, LLC, a Wisconsfn
Limited Ldability Company AHOUNT 17.00
(‘Grantee, " whether one or more) Fating Aot
Grantor, for a vakuable consideraion, conveys 10 Gmnine the foliowing dasoribad real -
veizts, together with the rents, profits, focures and other Gppurtenant wrisrsels, m Nazse et Returs Address
NILWAUKEE MM- Stats of Wisconsm (Property }f mom space 1 MY hoeukee Dndvstrial 1oady Center
naaded, plases atinch
PARCED As U777 W- Lrntecd Ave

All except the Eagt 100 feet of Block ), together with the
South 1/2 of vacated ¥West Nash Street abutting on the
North, and the South 38 feet of Lots 11, 12, 13 and 14,

WEST MRWAVKEE, WE S3249

together with that portion of vacated West Nash Street 269-9993-110-2
abutting on the South and the vacated alley abutting on Pareet acaication Nurbt 730
the East, in Block 3, all in Garden Acre Subdivisiom, Ths_ 18 DOE homestssd property
being a part of the Rortheast 1/4 of Sectiom 12, in (=) uct)

continued

Grantor wamants that the tile to the Property fs good, mdefessible in fes smpis and freé and clear of snoumbrances sxoept
mumecrpal &nd zonng ordeances and agrasmants antansd under tham, meordad sasmnanty for the digtnhuton of ublly snd muneipal sarvices, Recorded

Dbuikting snd use resinchons and covenants, and general taxes levwed 1 the yeer of dosng Mmﬁgmzﬂl‘m
Counfy ol Kent
Dusd_NoVEmseil (8, J00¢ TFIANSFER My ot Gk 2. 201

Acbngnmcuuntydm

Tower Automotive Products Cospany, Inc.
T 300 ,003>#2 08 oo
— {SEAL)
(SEAL)
ACENOWLEDGMENT
Signature(s) STATE OF WiSEONSINMICHIGAN
—KENT county | s
autheuticated on
Personally came beforeme on___ November 10, 2006
. the ahove nemed Frank Miceli
TITLE MEMBER STATE BAR OF WISCONSIN hmhomhhﬁepm(&mmmm
e soppmiieums
autborized by Wis. Stat. S706.06) f%-
THIS INSTRUMENT DRAFTED BY- Notlr!?dh.&llﬂnfmﬂichigm
Skye C. Wickland, Esq. My commission (is permanent){expiress 1070272011 )

Ticgaitures may ba suthesticated or ackiowiedped Both are not necessary)
NOTE muammmmmmmmmmmmmvmm

WARRANTY DEED
*Type name below npratures -h-nm

Doc Yr 2006 Doc #09341266 Page # | of 4



OrderNo 1219681

Township 7 FNorth, Range 21 East, in tha City of Milwaukee, County of
Malvaukes, Stata of Wisconsin. Excepting therefrom that part thereof described
in Deed recorded ag Document No, 54208732,

Tax Key No. 269-0302-110-0
ADDRESS: 2744 W. HOPKINS STREET

PARCEL B:

Lota 1, 2, 3, 4, 5 and 6 in Block 2 in Garden Acre Subdivision of a part of
the Noxth Bast 1/4 of Section 12 in Townahip 7 North, Range 21 East, in the
Caty of Milwaukee, County of Milwaukee, State of Wisconsin. Excepting
therefrom that part thereof described in Desd recorded as Document MNo.
5420870,

Tax Key No. 269-0305-11.1-5
ADDRESS: 2023 W. VIERNA AVENUE

PARCEL C:

Lote 1, 2 and 3 in Block 7 in Gardan Acxre Continuation, in the North Ragt 1/4
of Section 12, in Township 7 Korth, Range 21 East, in the clty of Milwaukee,
County of Milwaukee, State of Wisconsin.

Tax Key Ro. 269-0259-4
ADDRESS, 3010-3024 W. HOPMKINS STRERT

PARCEL D:

Lot 6 except the Bast 29 feet thereof in Block 7 in Garden Acre Continuwation,
in the North EBast 1/4 of gection 12, in Township 7 North, Range 21 East, in
the City of Milwaukee, County of Milwaukee, State of Wisconsin,

Bxcepting therefyrom that part thereof degcribed thoge landsa conveyed to the
City of Milwaukees in Desd recorded as Document No. 5420871.

Tax Key Ro. 269-0361-100-1
ADDRESSB: 2536 W. MELVINA ATREET

PARCEL R:

Lotg 1, 2, 3, &, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 and 1&, in
Block 6, and Lots 4 and 5, i1n Block 7, 1n Garden Acre Contlmuation, being a
part of the Northeast 1/4 of Section 12, in Town 7 North, Range 21 Bast, in
the City of Milwaukee, Countty of Milwaukee, Statas of Wisconsin.

TOCETHER with the vacated alley abutting sard lots and that portion of vacated
West Melvina Street abutting Lot 5, in Block 7 and Iot 1, in Block 6.
EXCEPTING THEREFROM that part described 1in a Deed recordsd as Document No.
5420871 and further excepting all of vacated 29th Street abutting on the Bast.

Tax Key No. 269-0352-112-§
ADDRESS: 2900 W. HOPKINS STRERT

PARCEL ¥:

Doc Yr 2006 Doc #09341266 Page # 2 of 4



OcderNo' 1219681

INTENTIORALLY OMITTED

PARCEY, G:
INTENTIONALLY OMITTED

PARCEL H
INTENTIONALLY OMIYTTED

PARCEIL, I:

Lots 16 to 27, inclusive, and ths South 26 feat of Lot 28, in Block 2 in
Rrbacher and Banholzer's Subdivision, being a part of Lots 48 and 57, and al)
of Lots 49, 50, 51, 52, 53, 54, 55 and 56 in Peage’s Subdivision, in the
Korthwest 1/4 of Section 7, in Yownship 7 North, Range 22 East, in the City of
Milwaukee, County of Milwaukes, State of Wisconsin.

Tax Key WNo. 270-0144-111-1
ADDRESS: 2642 W. Hopkins Street

PARCEL J:

All that part of the NWorthesst 1/4 and the Scutheast 1/4 of Bection 12, Town 7
North, Range 21 East, ix tha City of Milwaukee, County of Milwaukee, State of
Wisconsin, described as follows:

Commencing at the Northwest corner of the Northeagt 1/4 of Section 12, Towm 7
North, Range 31 Bast; thence North #6°¢ 28‘ 13" Bast, 337.70 feet alomg the
North line of said 1/4 Sectiom to a point on the Fast right of way lane of the
Soo Lane Railroed and it'‘s extension thereof; thence South 03¢ 547 38" East,
169.59 feet to the point of beginning; thance Rorth 89* 00’ 40" Bast, 69.90
feet; thence North 00° 59’ 20" west, 100.00 feet to tha South line of West
Capitol Drive, thence North 89® 00’ 40" Rast along said South line, 95.59
feet; thence North 89° 04’ 08" Rast along said South line 94.57 feet; thence
South 37° 53* 44" Bast, 217.77 feet to a point on the West line of North 3ist
Street; themce South 00° 35’ 01" Ragt along sald west line, 273.31 feet to a
point on the West line of North Hopkins Street; thence Scuth 38° 25 17" Eamt
along said West line 2045.90 feat; thance South 44* 07f 4SY Bagt, 176.96 feet
to a point on the West line of North 27th Street; thence Scuth 00* 35’ 3s®
Bagt along said Weat line 339.73 feet to a point cm the South line of the
Northeast 1/4 of Saction 12, Town 7 Borth, Range 21 Rast; thence Scuth 00* 37°
51" East along said Wast line, 479.98 feat to a point on the North line of
West Townsend Street; thence South 88° 23' 15* Wast along said North line
1538.66 feet to a point on the Bast right of way lins of the Sco Lirpe
Eailroad; thence North 03* 54° 38" West along pald East line 2983.97 feet to

the point of beginning.

Tax Key No. 2695-9993-110-2
ADDRESS: 3533 North 27th Btreet
PARCEL K: INTENTIORALLY OMITTED

PARCEL L:

All that part of the Northeast 1/4 of Sacticn 12, in Towmahip 7 North, Range
21 Bagt, in cthe city of Milwaukee, County of Milwaukee, State of Wiscomsin,
bounded and described as follows, to-wit: Commencing at & point whach is 33.00

Doc Yr 2006 Doc #09341266 Page # 3 of 4



OmdorNo 1319681

feet West of tha East line and §60.00 faet North of the Southeast cornar of
said 1/4 Section; running thence South 3e* 5%’ 30" West 176.95 feet to a point
in the Northeasterly lot lins of West Hopkins Street; thence South 35° 51’
Eant 181.45 feet to a point, thence South 43° 377 East 102.30 feat to a point
at the intersection of North 27th Street and West Hopkins Street; thence North
along the West line of North 27th Btreet 224.25 feet to the place of
cotmencement. .

Tax Key No. 265-998§-100-7
ADDRESS: 3627 N. 27TH STREET

PARCEL M:

Lots 1, 2, 3, 21, 27 23, 24, 315 and 26, together with the Bast 1/2 of vacated
North 26th straet adjoining said Iots on the West in Block 2 in Peoples
Building and Loan Association Subdivieion Ko. 3, being a part of tha Southwest
3/4 of Section 7, i1n Township 7 North, Range 21 East, in the City of
Milwgukes, County of Milwaukee, State of Wisconsin.

Excepting therefron that part thersof described in Quit Claim Deed recorded as
Document No. 5023903.

Tax ¥Xey No. 285-1704-110-8

ADDRESS- 2537 W. HOPKINS STREET

PARCEL N:

Blocks 3 and 4 together with vacated Weat Xeefe Avenus, the West 1/2 of
vacated North 26th Street adjoining saxd Block 3 on the East and the vacated
alley in said Blocks, in Peoples Building and Loan Associlation No. 3, being a
part of the Southwest 1/4 and Northwest 1/4 of Section 7, in Township 7
North, Range 32 Bast, in the City of Milwaukees, County of Milwaukee, State of
Wisconsin,

Tax Xey No. 385-1724-111-5

ADDRESB: 424 N. 27TH STREET

Doc Yr 2006 Doc #09341266 Page # 4 of 4
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
08CVI01772

MILWAUKEE INDUSTRIAL TRADE CENTER, LLC
4777 West Lincoln Avenue

West Milwaukee, Wisconsin 53219,
Case No. __

Petitioner,
Case Code- 30952

Y.

AP

CITY OF MILWAUKEE
Attn.: City Clerk

200 East Wells Street
Room 205 -
Milwaukee, Wisconsin 53202,

<

0

-n

Al

— P

'

s

o

-
-

and

REDEVELOPMENT AUTHORITY of the City of Milwaukee
ATTN: Rocky Marcoax, Commissioner

Department of City Development

809 North Broadway

Milwaukee, Wisconsin 53202,

Respondents. ) --
—
PETITION FOR WRIT OF MANDAMUS o
1 The Petitioner, Milwaukee Industnal Trade Center, LLC (heremafter rcferred to

as "MITC™), 1s a Wisconsin hmited liability company with its principal place of business located
at 4777 West Lincoln Avenue, West Milwaukee, Wisconsin 53219.

2 The Respondent, City of Milwaukee (hereinafter “the City”), is a Wisconsin
municipal carporation with its City Hall located at 200 East Wells Street, Milwaukee, Wisconsin
53202

3 The Department of City Development (hereinafter “DCD™) is an administrative

department of the City which is responsible for, among other things, the regulation of business



and real estate development, land use planming and construction and occupancy permitting
within the confines of the City's borders.

4, The Respondent, the Redevelopment Authority of the City of Milwaukee
(heremafter “RACM™), 1s an agency of the State of Wisconsin, created pursuant to Sec. 66.1333,
Wis Stats, and pursuant to Sec. 66.1333, Wis. Stats,, RACM may be sued in its own name.
RACM'’s principal place of business is 809 North Broadway, Milwaukee, Wisconsin 53202 and
upon information and belief, 1ts commussioner 1s Rocky Marcoux.

5. RACM'’s chief responsibilities are to climinate blighting conditions that inhibit
neighborhood reinvestment, to foster and promote business expansion and job creation, and to
facilitate new busmess and housing development. Toward that end, RACM prepares and
implements comprehensive redevelopment plans, assembles real estate for development, is
empowered to borrow money and may condemn property in furtherance of its redevelopment

objectives.

6. RACM relies on DCD for its professional, technical and administrative support to

carry out its objeclives.

7. One of the functions of DCD is to 1ssue Certificates of Occupancy to individuals
and businesses which desire to occupy certain properties within the City of Milwaukee that are
either new commercial construction, buildings that have a change of use or buildings that have
been vacant for some time and are reopened for business or use.

8. Under the provisions of Cily ordinance, Subchapter 8, Section 200-42, the
Commussioner of DCD has a duty to and shall issue a Certificate of Occupancy after an

apphcauon has been filed by the owner or tenant of a property after it is found by DCD that the
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building, structure or premises i question complies with all City regulations applicable to the
proposed occupancy.

9 That on or about November 10, 2006, MITC purchased several properties located
in the City of Milwaukee (hereinafter the “Property™). The Property originally consisted of ten
(10) parcels, however, two (2) were sold by MITC. The Property 1s bordered by Capitol Drive,
West Hopkins Street, West Townsend Street, and North 27" Street. The remaimng eight (8)
parcels owned by MITC are identified by tax key numbers 269-9993-110-2, 269-0261-100-1,
269-0305-111-5, 270-0144-111-1, 285-1704-110-8, 285-1724-111-5, 269-0252-112-6, 269-
0259-4 Collectively, these parcels consist of approximately eight-four (84) acres of industnal
property. These parcels were previously owned by Tower Automotive Corporation, which
operated offices and a large manufacturing facility on the Property.

10.  MITC purchased the Property for the purpose of utilizing the Property’s extensive
industrial infrastructure, to relocate and expand several existing businesses operated by MITC’s
owners, and to redevelop and lease portions of the Property to suitable third party tenants.

1. At the time MITC purchased the Property it was subject to The Redcvelopment
Plan for the West Capitol Drive and North 35" Street “Century City” Project Area (hereinafter
“the Redevelopment Plan™) which was developed by RACM and upon information and belief 1s
administered by DCD.

12, The primary goal of the Redevelopment Plan was to promote the atiractive,
productive and efficient use or rcuse of land and buildings 1n the Project Area, which includes
the Property, in 2 manner that provides high quality sites for businesses and industry while

benefiting the surrounding commumity.
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13.  Included in the Redevelopment Plan was a table (hereinafier “the Table”) which
set forth those land uses which were allowed 1n the Project Area and on the Property

14. That on or about August 9, 2007, Midwest Rail and Dismantling, Inc,
(hereinafter “Midwest"), a prospective tenant of MITC, applied to DCD for a Certificate of
Occupancy to occupy a portion of the Property, Midwest, pursuant to its application, intended to
use 2 portion of the Property as an office, contractor’s shop and contractor’s yard.

15. Pursuant to the Table in the Redevelopment Plan, contractor’s shops and
contractor's yards were permitied uses as a matter of nght and offices are considered limited
uses. Lirmuted uses are defined in the Redevelopment Plan as uses that are permutted only when
the commissioner of RACM finds that the use will meet certain standards defined 1n the Table.

16 That DCD did not process Midwest’s application for a Certificate of Occupancy
and to date, despite several inquines by MITC, DCD and RACM have failed to act upon said
apphcation.

17.  That the use of the Property proposed by Midwest is in full compliance with the
Redevelopment Plan, and the occupancy of the Property by Midwest will not violate any of the
laws of the State of Wisconsin or any ordinances of the City.

18 DCD and RACM'’s refusal to 1ssue the Certificate of Occupancy has damaged
MITC

19.  That on or about August 9, 2007, Knapp Railroad Builders, Inc, (heretnafter
“Knapp™) a prospective tenant of MITC, applied to DCD for a Certificate of Occupancy to
occupy a portion of the Property Knapp, pursuant to its application, intended to use a portion of

the Property as an office, contractor's shop and contractor's yard.
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20.  That after making mquines with DCD, representatives of MITC learned that DCD
and RACM ordered that certain building and clectrical inspections were not to be completed as
part of the normal course of confirming compliance with City regulations which in tum
prevented the Certificate of Occupancy from being issued.

21.  To date, the necessary inspections have not been performed and Knapp has not
been issued a Certificate of Occupancy to occupy the Property.

22.  The inspections of the Property that were required for issuing Knapp’s permit
were delayed intentionally by DCD and RACM.

23.  Pursuant to the Table in the Redevelopment Plan, contractor’s shops and
contractor’s yards were permitted uses as a matter of right and offices are considered limited
uses. Limited uses are defined in the Redevelopment Plan as uses that are permitted only when
the commissioner of RACM finds that the use will meet certain standards defined in the Table.

24,  That the use of the Property proposed by Knapp is in full compliance with the
Redevelopment Plan and but for DCD and RACM’s decision to not commence the required
inspections on the Property, the occupancy of the Property by Knapp would not violate any of
the laws of the State of Wisconsin or any ordinance of the City.

25. DCD and RACM'’s failure to issue the Certificate of Occupancy has damaged
MITC.

26. On or about August 15, 2007, Belly Commodity Trading, LLC, (heremafter
“Belly™) a prospective tenant of MITC, applied to DCD for a Certificate of Occupancy to occupy
a portion of the Property. Belly, pursuant to its apphcation, intended te use a portion of the

Property as an indoor collection recycling facility
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27.  To date, neither Belly nor MITC has received any input from either DCD or
RACM as to the status of said application, nor has the Certificate of Occupancy been 1ssued to
Belly.

28.  On or about December 13, 2007, the City produced a letter as part of an open
records request submitted by MITC Said letter was addressed to representatives of both MITC
and Belly This letter advised both parties that Belly would be required to obtain a conditional
use permtit from RACM for its proposed use of the Property.

29.  Neither MITC nor Belly ever reccived said letter, despite the fact that it was a part

of the public record produced by the City.

30. A conditional use permit was required by Belly to receive a Certificate of
Occupancy.

31 That DCD and RACM’s failure to properly notify Belly that a conditional use
permit was required for its proposed use of the Property has unreasonably delayed Belly’s right
to occupy the Property and has damaged both Belly and MITC.

32,  That sometime n July, 2007, Nodemart, LLC, (hereinafter “Nodemart”) a
prospective tenant of MITC, submuitted an application for a Cert:ficate of Occupancy to DCD to

occupy space at the Property.

33.  OnDecember 13, 2007, the City produced a document dated September 10, 2007,
from DCD to represcntatives of both MITC and Nodemart. This letter advised both parties that
DCD would require a plan of operation from Nodemart so that a use determination could be

made by DCD for purposes of issuing a Certificate of Occupancy.

34,  Neither Nodemart nor MITC received this September 10, 2007 letter from DCD.
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35.  To date neither Nodemart nor MITC have received any response from DCD or
RACM about the status of Nodemart's application for a Certificate of Occupancy.

36. Nodemart’s application is in full compliance with all City building and zoning
regulations, and the occupancy of the Property by Nodemart will not violate any of the laws of
the State of Wisconsin or any ordinance of the City

37. That DCD and RACM’s failure to properly notfy Nodemart that a plan of
operation was required for its proposed use of the Property has unreasonably delayed
Nodemart’s right to occupy the Property and has damaged both Nodemart and MITC.

38.  MITC has a direct interest in this action because the refusal of DCD and RACM
to process and issue Certificates of Occupancy for MITC's tenants deprives MITC of the ability
to lease the Property in a lawfil and authorized manner.

39. MITC and its tenants have a legal right to the Certificates of Occupancy at 1ssue,
and DCD and RACM have a duty to process and issue the Certificates of Occupancy where
applicable

40.  MITC has no other adequate remedy of law, and unless the requested Certificates
of Occupancy are lawfully processed and issued by DCD and RACM, MITC will suffer
irreparable harm.

WHEREFORE, Petitioner, Milwaukee Industrial Trade Center, LLC, requests that this
Court enter a Writ of Mandamus*

I. Directing the Respondents, the City of Milwaukee and RACM, to process

Petitioner’s applications for Certificates of Occupancy and, where applicable, 1ssue sad

certificates,
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2 Grant such additional relief as 1s just and appropriate under the

circumstances; and

3 Grant an award of costs of bringing this action, including Petitioner’s

actual attorney's fees.

Dated this j # day of February, 2008 at Waukesha, Wisconsin.

MURN & MARTIN, S.C.
Attorneys for Petitioner,
Milwau, ta] Trade Center, LLC

Dogdld J Mum
State Bar No.: 1013371
J. Michael Long

State Bar No.. 1024915

P.O. ADDRESS.
W20 N22961 Watertown Road

Waukesha, W1 53186-1184
(262) 524-8500
FAX: (262) 524-9200
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# L1

Hearmg Date & Time: August 16, 2006 at 1100 a.m. (ET)
Objection Deadline August 11, 2006 at 4.00 pm. (ET)

Richard M. Cieri (RC-6062)
KIRKLAND & ELLIS LLP
Citigroup Center

153 East 53" Street

New York, New York 10022-4611
Telephone: (212) 446-4800
Facsimile: (212) 446-4900

and

Anup Sathy (AS-4915)

KIRKLAND & ELLIS LLP

200 East Randolph Drive

Chicago, llinois 60601

Telephone: (312) 861-2000

Facsimile: (312) 861-2200

Attorneys for the Debtors and Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

INRE CHAFTER 11

TOWER AUTOMOTIVE, INC,, ET AL,
DEBTORS.

CASE NO. 05-10578 (ALG)
JOINTLY ADMINISTERED

e it St sl Nt el o

NOTICE OF MOTION FOR AN ORDER PURSUANT TO 11 US.C. § 363 APPROVING
THE SALE OF CERTAIN REAL PROPERTY FREE AND CLEAR OF LIENS,

CLAIMS AND ENCUMBRANCES
PLEASE TAKE NOTICE, that on August 4, 2006, Tower Automotive Products
Company, Inc. ("Tower Products” or the “Debtor™), as one of the debtors and debtors in
possession 1n the above-captioned cases, filed a motion (the “Motion”) with this Court for entry

of an order pursuant to 11 U.S.C. § 363 approving a purchase agreement for the sale of certain

real property free and clear of liens, claims and encumbrances. |
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PLEASE TAKE FURTHER NOTICE that a hearing wili be held before the Honorable
Allan L. Gropper, United States Bankruptey Judge, on August 16, 2006 at 11:00 a.m., or as
soon thereafier as counsel may be heard, in Courtroom 617, United States Bankruptey Court for
the Southern District of New York, One Bowling Green, New York, New York 10004, to
consider the Motion.

PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief requested in the
Motion must comply with the Federal Rules of Bankruptcy Procedure and the Local Rules of the
United States Bankruptcy Court for the Southern District of New York, must be set forth in a
writing describing the basis therefor and must be filed with the Court electronically in
accordance with General Orders M-182 and M-193 by registered users of the Court’s electronic
case filing system (the User's Manual for the Electronic Case Filing System can be found at
www.nysb.uscourts.gov, the official website of the Bankruptcy Court) and, by all other parties in
interest, on a 3'/; inch disk, preferably in Portable Document Format (PDF), Word Perfect or any
other Windows-based word processing format (with a hard copy delivered directly to Chambers)
and served in accordance with General Order M-182 or by first-class mail upon each of the
following: (i) Judge Gropper's Chambers, Room 517, United States Bankruptcy Court, One
Bowling Green, New York, New York 10004; (ii) the Office of the United States Trustee for the
Souther District of New York, 33 Whitchall Street, 21st Floor, New York, New York 10004,
Attn: Alicia M. Leonhard; (iii) attorneys for the Debtors, Kirkland & Ellis LLP, AON Building,
200 East Randolph Drive, Chicago, Illinois 60601, Attn: Anup Sathy; (iv) attomeys for the
Official Committee of Unsecured Creditors, Akin Gump Strauss Hauer & Feld LLP, 590
Madison Avenue, New York, New York 10022-2524, Attn: Daniel H. Golden and Ira S.
DizengofT; (v) attomeys for the Debtors’ prepetition secured lenders, Milbank, Tweed, Hadley &
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McCloy LLP, 1 Chase Manhattan Place, New York, New York 10005, Attn: Luc Despins and
James Tecce; and (vi) attorneys for the administrative agent for the Debtors’ postpetition secured
lenders, Morgan, Lewis & Bockius LLP, 101 Park Avenue, New York, New York 10178-0060,
Attn: Leonard Klingbaum and Jay Teitelbaum; so as to be received no later than 4:00 p.m. on

August 11, 2006.
PLEASE TAKE FURTHER NOTICE that the Hearing may be continued or adjourned

from time to time without further notice other than an announcement of the adjourned date or

dates at the Hearing or at a later hearing.

PLEASE TAKE FURTHER NOTICE that unless objections are received by that time,
the relief may be granted as requested in the Motion without a hearing.

New York, New York

Dated: August 4, 2006
Respectfully submitted,
Richard M. Cteri (RC-6062)
KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53" Street
New York, New York 10022
(212) 446-4800
and
{8/ Anup Sathy
Anup Sathy (AS-4915)
KIRKLAND & ELLIS LLP
200 East Randolph Drive
Chicago, Illinois 60601
(312) 861-2000
Attorneys for the Debtors and Debtors in
Possession
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Hearing Date & Time August 16, 2006 at 11 00 am (ET)
Objection Deadhine, August |1, 2006 at 4:00 p.m. (ET)

Richard M. Cieri (RC-6062)
KIRKLAND & ELLIS LLP
Citigroup Center

153 East 53" Street

New York, New York 10022-4611
Telephone: (212) 446-4800
Facsimile: (212) 446-4900

and

Anup Sathy (AS-4915)

KIRKLAND & ELLISLLP

200 East Randolph Drive

Chicago, lllinois 60601

Telephone: (312) 861-2000

Facsimile: (312) 861-2200

Attorneys for the Debtors and Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

DEBTORS.

)
INRE ) CHAPTERI11
)
TOWER AUTOMOTIVE, INC,,ET AL, ) CASE NO.05-10578 (ALG)
) JOINTLY ADMINISTERED
)
)

MOTION FOR AN ORDER PURSUANT TO 11 U.S.C. § 363 APPROVING THE SALE
OF CERTAIN REAL PROPERTY FREE AND CLEAR OF LIENS,
CLAI NCU C

Tower Automotive Products Compeny, Inc. (“Tower Products” or the “Debtor™), one of
the debtors and debtors in possession in the above-mentioned chapter 11 proceedings
(collectively, the “Debtors™), hereby submits this motion {the “Motion") for entry of an order,
substantially in the form attached hereto as Exhibit A (the “Sale Order™), pursuant to section 363
of title 11 of the United States Code (the “Bankruptcy Code™) and Rule 6004 of the Federal

Rules of Bankruptcy Procedure (the "“Bankruptcy Rules™), approving a purchase agreement by



and among Tower Products and Gerald Blomberg (the “Purchaser™), substantially in the form
attached hereto as Exhibit B (the “Purchase Agreement™), for the sale of certain real property
located at and around 3500 W Capitol Drive, Milwaukee, Wisconsin (the “East Milwaukee
Facility™), to the Purchaser free and clear of liens, claims and encumbrances. In support of this

Motion, Tower Products respectfully represents as follows:

JURISDICTION

This Court has jurisdiction over this Motion under 28 U.S.C. §§ 157 and 1334. This matter
is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue of this proceeding
and this Motion is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409,

The statutory bases for the relief requested herein arc section 363 of the Bankruptcy Code
and Rule 6004 of the Bankruptcy Rules.

C OUN

On February 2, 2005 (the “Commencement Date”), each of the Debtors filed a voluntary
petition for relief under chapter 11 of the Bankruptcy Code (the “Reorganization Cases”).
The Debtors continue in possession of their properties and are operating and managing
their businesses as debtors and debtors in possession pursuant to sections 1107(a) and 1108
of the Bankruptcy Code. No trustee or examiner has been appointed in these
Reorganization Cases.

On February 14, 2008, the Office of the United States Trustee appointed an Official
Committee of Unsecured Creditors (the “Creditors Committee”) in these Reorganization
Cases.

RELIEF REQUESTED

By this Mation, Tower Products seeks approval of the Purchase Agreement and authority
to sell the East Milwaukee Facility to the Purchaser for $2,000,000 in cash, subject to the
terms and conditions of the Purchase Agreement.! Because the expected proceeds from the
proposed sale exceed $1,000,000, the sale is not subject to this Court’s Order Authorizing
and Approving Expedited Procedures for the Sale or Abandonment of De Minimis Assets
(Docket No. 249).

! The factual representations contained herein are supported by the Affidavit of Frank Micels, a copy of
which 15 attached hereto as Exhibit C.
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THE MILW

The East Milwaukee Facility is a manufacturing facility located on 86 acres of land in an
industrial park located at and around 3500 West Capitol Drive, Milwaukee, Wisconsin.
The East Milwaukee Facility contains on-site improvements totaling approximately
2,150,290 square feet. The 86-acre East Milwaukee Facility is part of a larger, 148 acre
parcel of land (together with the East Milwaakee Facility, the “Property”) also owned by
the Debtors. The Debtors acquired the Property as part of their acquisition of the
automotive products group of A, Q. Smith Corporation in 1997, The East Milwaukee
Facility was primarily engaged in stamping and frame assembly.

In early 2005, in connection with the Debtors’ overall restructuring strategy to reduce fixed
costs by reducing snd consolidating the Debtors’ operating locations, Tower Products
determined that the work being performed at the East Milwaukee Facility could be better
accommodated in existing floor space at Tower Products’ other manufacturing plants,
Therefore, the decision was made to relocate such work to other facilities in an effort to
achieve such operating and cost improvements. On March 31, 2006, Tower Products
ceased all operations at the East Milwaukee Facility. The estimated monthly costs
associated with holding the inactive East Milwaukee Facility (e.g., utility expenses,
property taxes and miscellaneous maintenance) are approximately $25,000 per month.

The East Milwaukee Facility also requires substantial environmental remediation,
including the removal of asbestos.

MARKETING HISTORY

Tower Products initially marketed the East Milwaukee Facility in 2001 as part of a
contemplated szle/leaseback transaction for the entire Property. At such time, Tower
Products intended to continue its manufacturing operations at the East Milwaukee Facility.
Tower Products retained the commercial real estate firm of The Dickman Company, Inc.
(the “Broker”) to market this transaction.?

In 2001, the Broker mailed a Request for Proposals for the proposed transaction to
approximately 200 local investors. The Broker also listed the Property on the Dickman
Company website and two commercial real estate listing services (Xceligent and Loopuet).
Advertisements for the Property wer¢ slso placed in the Milwaakee Jouroal Sentineland
the Wall Street Journal Despite these extensive efforts, Tower Products reccived only two
responses and no offers.

In 2003, the Broker sent Requests for Proposal to over 190 potential buyers across the
couniry. These efforts also generated no offers for the Property.

2 A copy of Tower Products' agreement with the Broker (the “Listing Agreement™) is atiached hereto as
Exhibit D
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In 2005, it was determined that the Debtors would attempt to sell pieces of the Property as
portions were vacated after previous efforts to generate any significant buyer interest in
the Property as a whole failed. The Broker consequently initiated an extensive marketing
campaign (the “Marketing Campaign™) for the sale of the East Milwaukee Facility.
Specifically, the Marketing Campaign included, but was not limited to, the following
initiatives by the Broker on Tower Products’ bebalf:

Acrial photographs, building plans, demographic and economic data, area maps, power plant
information, and building details were developed and assembled in order to create a
comprehensive information package to elicit interest in the East Milwaukee Facility;

Approximately 180 information packets were distributed to known investors, users, and
industrial real estate brokers in a Request for Proposals;

The Property was advertised in the Commercial Real Estate/National Coverage edition of the
Walj Street Journal; and

Information releting to the East Milwaukee Facility on the commercial real estate listing sites,
Xceligent (www.xceligent.com) and Loopnet (www.loopnet.com), as well as the Dickman
Company website (www.dickmanrealestate.com) was updated, and the East Milwaukee Facility
was added to the Wisconsin economic development website (www.ForwardWisconsin.com).

Despite the extensive Marketing Campaign undertaken on behalf of Tower Products, the
East Milwaukee Facility generated interest from only three potential buyers, including two
brownfleld developers and the Purchaser.? Ultimately, the Purchaser made the only firm
offer for the East Milwaukee Facility. The Purchaser's initial offer was for $1,800,000 and
the assumption of all environmental Habilities associated with the site. Over the course of
negotiations, the Purchaser increased the cash component of its bid to $2,000,000 (the
“Purchase Price”). The Purchaser has also agreed to post a §1,000,000 letter of credit to
secure its obligations to remediate the site.

EURCHASE AGREEMENT

Following arm’s-length negotiations, Tower Products agreed to sell the East Milwaukee
Facility to the Purchaser for the Purchase Price and the remediation of the site on which
the facility is located, pursuant to the terms and conditions of the Purchase Agreement and
subject to Court approval.

The Debtors determined that the Purchaser's offer presented the best opportunity to
realize substantial value for the East Milwaukee Facility. Despite the extensive marketing

3 Anr eppraisal conducted in September 2005 indicated that $7,500,000 would be a fair value for the East
Milwaukee Facility. Hawever, such valuation assumed that the site was free and clear of any existing
environmental 1ssues, which it Is not. As noted above, the East Mjlwaukee Facility requires significant
environmental remediation, including asbestos removal. The fact that, prior 10 the Marketing Campaign, the
property had been marketed extensively since 2001 without aay offers at any price firther undemmunes this

appraisal.
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efforts undertaken on behalf of the Debtors, the sole bid received for the East Milwaukee
Facility was that of the Purchaser for $1,800,000. The Purchase Price represents a
$200,000 increase from the Purchaser’s initial offer for the East Milwaukee Facility. In
addition, the Purchaser has agreed to undertake the environmental remediation of the East
Milwaukee Facility. Thls remediation confers substantial value to Tower Products given
the significant degree to which environmental issues have impaired the value of the East
Milwaukee Facility. Consequently, Tower Products believes that the Purchase Price
represents fair vaiue for the East Milwaukee Facility,

In addition, pursuant to the Purchase Agreement and Listing Agreement, upon closing,
Tower Products is responsible for paying a one-time fee to the Broker (the “Broker Fee”)
equal to 4% of the Purchase Price in consideration for the Broker's postpetition services
rendered to Tower Products in connection with marketing the East Milwaukee Facility.

Tower Products submits that this transaction, as embodied in the Purchase Agreement, is
highly favorable and is in the best interests of its estate and creditors,

S¥O IEF

L THE SALE UNDER THE TERMS OF THE PURCHASE AGREEMENT' IS A
SOUND EXERCISE OF TOWER PRODUCTS' BUSINESS JUDGMENT.

Section 363 of the Bankruptey Code provides that a debtor, “after notice and a bearing,
may use, sell, or lease, other than in the ordinary course of business, property of the
estate...” 11 U.S.C, § 363(b)(1). To approve the use, sale or lease of property outside of the
ordinary course of busineas, this Court need only determine that Tower Products® decision
to enter into the Purchase Agreement is lupported by an articulated business justification.

In_re Schipper, 933 F.2d §13, 515 (7th Cir. 1991); I [}
v ental Ajr Li mmmmm&), 780 F.24d 1223, 1226

Air Lipes v, Continental Ajr Lines
(Sth Cir. 1986); MHW 789 F.2d 386, 389-90 (6th Cir. 1986);
Sec. Hold onel Corp. (In re Lionel Corp,), 722 F.2d 1063, 1070 (2d

Cir. 1983); In re Enron Corp,, 335 B.R. 22, 27-28 (S.D.N.Y, 2005); In re Delaware &
Hudson Ry. Co., 124 B.R. 169, 175~76 (D. Del. 1991). A transaction has a sound business
justification where:

There is a valid business reason for the transaction;
The interested parties received adequate notice, including full disclosure of the terms of the deal;
The property is sold at a fair and reasonable price; and
The proposed buyer proceeds in good faith.

Taylor, 198 B.R. 142, 157 (Banks. D.S.C. 1996); In re Delaware & Hudson Ry., 124
B.R. at 176; Titusvjlle Country Club v, Pennbank (In re Titusville Country Club), 128 B.R. 396,
399 (Bankr. W.D. Pa. 1991); see also Stephens Indus., 789 F.2d at 389-90; Lionel Corp. 722
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F.2d at 1071; In re Angelika Films S7th. Inc., Nos. 97 Civ. 2239%(MBM), 97 Civ. 2241(MBM),
1997 WL 283412, at *6-*9 (S.D:N.Y. May 29, 1997) In re Phoenix Steel Corp., 82 B.R. 334,

335-36 (Bankr. D. Del. 1987).

Once a debtor has articulated a valid business justification for a sale under section 363, the
business judgment rule arises as a presumption that the sale would be in the best interest of
the estate. See In re Global Crossing, Ltd., 295 B.R. 726, 743—45 & n.58 (Bankr. S.D.N.Y.

2003); see also In re Integrated Res., Inc., 147 B.R. 650, 656-57 (S.D.N.Y. 1992). Indeed,
courts will show great deference to a debtor’s business decisions when applying the
business judgment standard. See Global Crossing, 295 B.R. at 744 n.58 (“[T]he Court does
not believe that it Is appropriate for a bankruptcy court to substitnte its own business
judgment for that of the Debtors and their advisors, so long as they have satisfied the
requirements articulated in the caselaw.”).

Where there is no objection after notice, a proposed disposition of assets under section 363
may be effective without judicial review. In re Telesphere Comme’ns, Inc., 179 B.R. 544,
552 (Bankr. N.D. IIl. 1994). An objecting party must also present evidence challenging the
sale in question. Lionel Corp., 722 F.2d at 1071. Thus, a court may properly dismiss an
objection not supported by evidence challenging a debtor’s exercise of business judgment
to sell property under section 363. See Enron Corp,, 335 B.R. at 28-29.

1. Tower Products Has Sound Business Reasons for Entering Into the Purchase
Agreement,

Tower Products respectfully submits that there are a number of sound business reasons to
enter into the Purchase Agreement. First, the East Milwaukee Facility is inactive and
obsolete. Second, the proposed sale will eliminate hundreds of thousands of dollars in
annual maintenance costs and taxes. Third, the proposed sale will generate significant
proceeds for the benefit of the Debtor’s estate and creditors. Fourth, the proposed sale
allows Tower Products to rid itself of the burdensonme and costly environmental
remediation associated with the East Milwaukee Facility.

As discussed above, the Debtors are undergoing a significant consolidation of their North
American operations. The Debtors are thereby eliminating duplicative operating costs
associated with maintaining operations at multiple facilities. This Court has already
recognized the compelling interest in divesting outdsted manufacturing facilities by
permitting the Debtor to sell its facility in Bowling Green, Kentucky. See Order Approving
Asset Purchase Agreement For The Sale Of Certain Real Property And Equipment Free
And Clear Of Liens, Claims And Encumbrances (Docket No. 764, dated September 21,
2005).

Like its previous decision to cease operations in Bowling Green, Tower Products’
determination to transfer the work formerly performed at the East Milwaukee Facllity is
part of its ongoing consolidation and restructuring efforts, Courts have recognized that the
disposal of unnecessary assets under section 363 may be a vital stride towards

6
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reorganization. “[W]here a transaction would free assets for distribution, and circumvent
no Chapter 11 right, it may be approved as a necessary step toward, or building block of, a
plan of reorganization.” In re Crowthers McCall Pattern, Inc., 114 B.R. 877, 885 (Bankr.
S.D.N.Y. 1990) (citation omitted). Indeed, this Court has already approved the first step in
the Debtors’ plan to divest itself of the burdensome costs associated with maintaining the
East Milwaukee Facility when it authorized the Debtors to sell certain equipment located at
and around the East Milwaukee Facility. Se¢ Order Authorizing the Debtor to Enter into
an Asset Purchase Agreement for the Sale of Certain Personal Property and Equipment
Free and Clear of Licns, Claims and Encumbrances (Docket No. 1507, dated June 21,

2006).

Tower Products desires to eliminate the maintenance and carrying costs associated with
holding this inoperative asset and generate cash proceeds for the benefit of its estate.
Tower Products neither manufactures any products at the East Milwaukee Facility, nor
does Tower Products intend to manufacture any products at the East Milwaukee Facility in
the future. Tower Products possesses modern and more efficient manufacturing facilities
in other locations which perform identical tasks on a more cost-efficient basis.

Furthermaore, the sale of the East Milwaukee Facility relieves Tower Products of the
expensive and burdensome remedistion of the site. The East Milwaukee Facility requires
significant environmental remediation, including asbestos removal. The impact of these
environmental issues on the value of the East Milwaukee Facility suggests the substantial
costs that Tower Products may incur were it to retain the East Milwaukee Facility. The
Purchaser has agreed to remediate the site as a condition of sale, thereby relieving Tower
Products of this potentially burdensome obligation. Indeed, the Purchaser’s willingness to
remediate the site constitutes substantial value for the estate.

Tower Products further submits that the circumstances surrounding its efforts to market
and sell the East Milwaukee Facility warrant approval of the sale to the Purchaser without
requiring an independent suction process. The Debtors have been attempting to sell the
East Milwaukee Facility for over five years. Prior to the recent Marketing Campaign,
these efforts generated no meaningful interest in the Property. Tower Products’ recent
Marketing Campaign generated a single bid for the East Milwaukee Facility. As a result,
Tower Products believes it unlikely that there would be a higher bidder than the
Purchaser, given the extent of its previous efforts and the Marketing Campaign and the
significant environmental issues associated with the East Milwaukee Facility. Further,
there is no guarantee that Tower Products could obtain value equat ar greater to the
Purchase Price, compounded by the costs imposed by maintaining the inoperative facility.
Declining to assume the risks associated with such a process is 2 valid exercise of the
Debtors’ considered business judgment. Global Crossing, 295 B.R. at 746,

The East Milwaukee Facility also represents a negligible proportion of the estate’s total
value. A court may consider the size of the asset in question when considering a motion for

sale under section 363(b). Continenta] Air Lines, 780 F.2d at 1226; Stephens Induy., 789
F.2d at 389; Lionel Corp., 722 F.2d at 1071, A court may show greater deference to a
debtor’s business decision to sell assets of negligible value because there is no concern that
a debtor has attempted to circumvent safeguards otherwise available in chapter 11 to

7
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protect the overall value of the estate. See, .5, In re Burke Mountain Recreatiop Co., 56
B.R. 72, 73-74 (Baukr. D. Vt. 1985); s¢e alsa In re Au Natural Rest., Inc,, 63 B.R, 575, 580
(Bankr. S.D.N.Y. 1986). The Debtors remain in possession of a multi-billion dollar estate.
The Purchase Price of this transaction is $2,000,000. The sale constitutes valid exercise of
the Debtors® business judgment to realize value from a relatively minor component of its

estate.

In Tower Prodncts’ considered business judgment, immediate execution of the Purchase
Agreement is the best way to realize value on account of the East Milwaukee Facility and to

avoid the costs associated with retaining the property.
2. The Purchase Price is Fair and Reasonable.

Section 363(b) requires that any sale of corporate assets outside of the ordinary course of
business be at a fair and reasonable price. S¢e In re Apex Oil Co,, 92 B.R. 847, 866 (Bankr.
E.D. Mo. 1988); se¢ also Lionel Corp. 722 F.2d at 1071, As discussed above, the Purchase
Agreement is the product of the thorough and active marketing efforts conducted on behalf
of Tower Products by the Broker. The Marketing Campaign resulted in a single
competitive bid for the East Milwaukee Facility. Though prior appraigals initially
indicated & higher value for the East Milwaukee Facility, all prior valuations were
contingent on an environmentally clean site. Consequently, the Purchase Price of
$2,000,000, coupled with the Purchaser’s agreement to remediate the site, represents a fair
and reasonable purchase price. All avajlable information, including but not limited to
Tower Products’ previous efforts to sell the East Milwaukee Facility and the results of the
Marketing Campaign, indicate that the Purchase Price is the best offer for the facility.

3. The Purchase Agreement Has Been Negotiated in Good Faith.

Under section 363(b), a purchaser’s good faith msy be established where the sale was the
product of arm’s length negotiations between parties. See Apex Ofl, 92 BR. at 870. Lack
of good faith is typically determined by conduct that involves fraudulent conduet, collusion,
or an attempt to take unfair advantage of other bidders during the sale proceedings. In re
Exennjum, Ing, 715 F.2d 1401, 1404-05 (9th Cir. 1983); Angelika Films 57th, Inc., 1997
WL 283412 at *7.

The Purchase Agreement is the product of good faith negotiations between Tower Products
and the Purchaser. The proposed sale is the result of an extensive marketing campaign,
during which the East Milwaukee Facility was marketed to hundreds of potential
purchasers. Moreover, the Purchase Price represents a $200,000 increase in valge from
the initinl bid received for the facility. The Purchaser also posted a 51,000,000 letter of
credit in order to secure its obligation to remediate the East Milwaukee Facility. Tower
Products, therefore, requests that the Court find that Purchaser is a2 “good faith
purchaser” under section 363(m) of the Bankruptcy Code with respect to the Purchase
Agreement.

K&E 1123579 10




NOTICE

Notice of this Motion has beea given to (a) the “Notice List,” as set forth in that certain
Order Establishing Notice Procedures, dated February 4, 2005 (docket no. 72), (b) the
Purchaser, (¢) those additional parties identified by Tower Products as possibly having a
use for the East Milwaukee Facility, (d) those parties known to have asserted a lien against

Tower Products or the East Milwaukee Facility, and (¢) the applicabie local and state
taxing and governmental authorities. In light of the nature of the relief requested, Tower

Products submits that no further notice is required.

O PRIOR

No previous motion for the relief requested herein has been made to this or any other
court,

WHEREFORE Tower Products respectfully requests that the Court enter an order
(i) approving the Purchase Agreement for the sale of the East Milwaukee Facility to the

Purchaser, and (ii) granting such other relief as the Court finds fair and just.
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THE SALE SATISFIES THE REQUIREMENTS OF BANKRUPTCY CODE SECTION
363(F) FOR A SALE FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND

INTERESTS.

Under section 363(f) of the Bankruptcy Code, a debtor-in-possession may sell property free
and clear of any lien, claim, or interest of an entity in such property if:

apphicable nonbanksuptcy law permits sale of such property free and clear of such interest,

such entity consents;

such interest is a lien and the price at which the property is sold is greater than the aggregate
value of all liens on such property;

such interest is in bona fide dispute; or

such entity could be compelled, in a legal or equitable proceeding, to accept money satisfaction
of such interest.

Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive, satisfaction of
any one of its five requirements Is sufficient to permit the sale of the East Milwaukee
Facility free and clear of liens, claims, encumbrances, pledges, mortgages, security
interests, charges, options, and other interests (collectively, the “Interests” or the
“Claims™). Section 363(f) of the Bankruptcy Code is satisfied in this instance because all
holders of Interests could be compelied to accept a money satisfaction of their Interests in
legal or equitable proceedings in accordance with section 363(f)(5) of thie Bankruptcy Code.
“Such legal or equitable proceedings” under section 363(f)(5) of the Bankruptcy Code
include proceedings to confirm a plan of reorganization, under which the holder of a Hen
may be compelled to accept payment in satisfaction of its lien pursuant to section
1129(b)}2)(a) of the Bankruptcy Code.

In fact, section 1129(b)(2)(A) of the Bankruptcy Code specifically allows a debtor to sell
property subject to a lien free and clear if such lien attaches to the net proceeds of the sale,
subject to any claims and defenses the debtor may possess with respect thereto. Tower
Products proposes that any security interests in the East Milwaukee Facility immediately
attach to the net proceeds of the sale, thus satisfying the requirement of section 363(f).

MEMORANDUM OF LAW

This Motion includes citations to the applicable authorities and a discussion of their
application to this Motion. Accordingly, the Debtor respectfully submits that such citations
and discussion satisfy the requirement that the Debtor submit a separate memorandum of
Iaw in support of this Motion pursuant to Rule 9013-1(b) of the Local Bankruptcy Rules
for the Sauthern District of New York.

K&E 11231794 10




New York, New York
Dated: August 4, 2006
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Respectfully submitted,
Richard M. Cieri (RC-6062)
KIRKLAND & ELLIS LLP
Cutigroup Center

153 East 53" Street

New York, New York 10022
(212) 446-4800

end

/s/ Anup Sathy

Anup Sathy (AS4915)
KIRKLAND & ELLISLLP
200 East Randolph Drive
Chicago, Illinois 60601
(312) 861-2000

Attorneys for the Debtors and Debtors in
Possession




EXHIBIT A
PROPOSED SALE ORDER
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

INRE CHAPTER 11

CASE NO. 05-10578 (ALG)

TOWER AUTOMOTIVE, INC., ET AL.,
JOINTLY ADMINISTERED

DEBTORS.

ORDER APPROVING THE SALE OF CERTAIN REAL PROPERTY FREE
D CL S AND ENCUMBRANCES

Upon the motion (the “Motion™)! of Tower Automotive Products Company, Inc., a debtor
and debtor in possession in the above-captioned chapter 11 proceedings (“Tower Products”™ or
the “Debtor™), for entry of an order (this “Sale Order™) pursuant to section 363 of title 11 of the
United States Code (the “Bankruptcy Code™) and Rule 6004 of the Federal Rules of Bankruptcy
Procedure, approving a purchase agreement by and among Tower Products and Gerald Blomberg
(and including any assigns, the “Purchaser’™), substantially in the form attached to the Motion as
Exhibit B (the *“Purchase Agreement”), to sell certain real property located in Milwaukee,
Wisconsin (collectively, the “East Milwaukee Facility™) to the Purchaser free and clear of liens,
claims and encumbrances, and it appearing that the relief requested is in the best interest of the
Debtor’s estate, its creditors, and other parties in interest; and it appearing that this Court has
jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and it appearing that this
proceeding is a core proceeding pursuant to 28 U.S.C. § 157; and it appearing that venue of this
proceeding and this Motion in this District is proper pursuant to 28 U.S.C. §§ 1408 and 1409;

and notice of this Motion and the opportunity for a hearing on this Motion was appropriate under

| Camtahzed terms used but not defined herein shall have the meanings ascnbed to them in the Motion or the
Purchase Agreement, as the case may be.
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the particular circumstances and that no other or further notice need be given; and after due
deliberation and sufficient cause appearing therefor, it is hercby

ORDERED that good and sufficient reasons for approval of the sale to Purchaser under
the terms of the Purchase Agreement have been articulated, and the relief requested in the
Motion is in the best interests of the Debtor, its estate, its creditors and other partics in interest;
and 1t is further

ORDERED that Tower Products may sell the East Milwaukee Facility free and clear of
all Claims and Interests pursuant to section 363 of the Bankruptcy Code; and it is further

ORDERED that, pursuant to the terms of the Purchase Agreement and Listing
Agreement, Tower Products is authorized to pay the Broker Fee to the Broker; and it is further

ORDERED that Tower Products has demonstrated both: (a) good, sufficient and sound
business purposes and justification; and (b) compelling circumstances for the sele other than in
the ordinary course of business, pursuant to section 363(b) of the Bankruptcy Code; and it is
further

ORDERED that Purchaser is a good faith purchaser under section 363(m) of the
Bankruptcy Code and, as such, is entitled to all of the protections afforded thereby; and it is
further

ORDERED that the consideration provided by Purchaser pursuant to the Purchase
Apreement: (i) is fair and reasonable; (ii) is the highest and best offer for the East Milwaukee
Facility; (iii) will provide a greater recovery for the Debtor’s estate than would be provided by
any other practical, available alternative, and (iv) constitutes reasonably equivalent value and fair

consideration for the East Milwaukee Facility; and it is further




ORDERED that the transfer of the East Milwaukee Facility to Purchaser pursuant to the
Purchase Agreement will be a legal, valid, and effective transfer of the asset, and vests with or
will vest in Purchaser all right, title, and interest of Tower Products in the East Milwaukee
Facility, free and clear of liens, mortgages, security interests, conditional sales or other title
retention agreements, pledges, claims, judgments, demands, encumbrances including, without
limitation, claims, and encumbrances that purport to give to any party a right or option to effect
any forfeiture, modification or termination of the Debtor’s or Purchaser’s interests in the East
Milwaukee Facility, with all such Interests to attach to the Debtor’s interest, if any, in the
proceeds of the Sale (the “Sale Proceeds™) in order of priority, subject to any rights, claims and
defenses of the Debtor or other parties in interest; and it is further

ORDERED that the Purchaser has consented to this form of Sale Order; and it is further

ORDERED that any objections to the entry of this Sale Order or the relief granted herein
and requested in the Motion that have not been withdrawn, waived or settled, and all reservations
of rights included therein, are hereby denied and overruled on the merits with prejudice; and 1t is
further

ORDERED that the Debtor is (i) authorized to execute, deliver, perform under,
consummate and implement, the Purchase Agreement (subject to the applicable closing
conditions set forth in the Purchase Agreement), collectively with all additional instruments and
documents that may be reasonably necessary or desirable to implement the Purchase Agreement,
and (i1) authorized to take all further actions as may be requested by Purchaser for the purpose of
transferring the East Milwaukee Facility to Purchaser or as may be necessary or appropriate to

the performance of the obligations contemplated by the Purchase Agreement; and it is further

A4
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ORDERED that on closing the sale of the East Milwaukee Facility to Purchaser (the
“Closing™), this Sale Order shall be construed and shall constitute for any and all purposes a full
and complcte general assignment, conveyance and transfer of the East Milwaukee Facility or a
bill of sale transferring good and marketable title in the East Milwaukee Facility to Purchaser.
Each and cvery federal, state, and local governmental agency or department is hereby directed to
accept any and all documents and instruments necessary and appropriate to consummate the
transactions conternplated by the Purchase Agreement; and it is further

ORDERED that subject to the occurrence of the Closing, this Sale Order: (a) is and shall
be effective as a determination that all Interests and Claims of any kind or nature whatsoever
existing as to the East Milwaukee Facility prior to the Closing have been unconditionally
released, discharged and terminated, and that the conveyances described herein have been
effected; and (b) shall be binding upon and shall govern the acts of all entities, including without
limitation all filing agents, filing officers, titlc agents, title companies, recorders of mortgages,
recorders of deeds, registrars of deeds, administrative agencies, governmental departments,
secretaries of state, federal, state and local officials, and all other persons and entities who may
be required by operation of law, the duties of their office, or contract, to accept, file, register or
otherwise record or release any documents or instruments, or who may be required to report or
insure any title or state of title in or to the East Milwaukee Facility; and it is further

ORDERED that upon the granting of this Sale Order, with respect to the Purchase
Agreement, Purchaser shall be entitled to protection under section 363(m) of the Bankruptcy
Code. The transactions contemplated by the Purchase Agreement arc undertaken by the
Purchaser in good faith, as that term is used in section 363(m) of the Bankruptcy Code and,

accordingly, the reversal or modification on appeal of the authorization provided herein to
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consummate the sale shall not affect the validity of the sale to Purchaser, unless such
authorization is duly stayed pending such appeal; and it is further

ORDERED that this Court retains jurisdiction to enforce and implement the terms and
provisions of this Sale Order and the Purchase Agreement, all amendments thereto, any waivers
and consents thereunder, and of each of any agreements executed in connection therewith in all
respects, including, but not limited to, retaining jurisdiction to: (a) resolve any disputes arising
under or refated to the Purchase Agreement, except as otherwise provided therein; and
(b) interpret, implement and enforce the provisions of this Sale Order; and it is further

ORDERED that each of the Debtor’s creditors 15 authorized and directed on or before the
Closing to execute such documents and take all other actions as may be necessary to release its
Interests in or Claims against the East Milwaukee Facility, if any, as such Interests or Claims
may have been recorded or otherwise exist; and it is further

ORDERED that the Purchase Agreement and any related agreements, documents or other
instruments may be modified, amended or supplemented by the parties thereto, in a writing
signed by such parties, and in accordance with the terms thereof, without further order of the
Court, provided that any such modification, amendment or supplement does not have a material
adverse effect on the Debtor’s estate; and it is further

ORDERED that the failure specifically to include any particular provisions of the
Purchase Agreement in this Sale Order shall not diminish or impair the effectiveness of such
provisions, it being the intent of the Court that the Purchase Agreement be authorized and

approved in its entirety. Likewise, all of the provisions of this Sale Order are nonseverable and

mutually dependent, and it is further

A-§




ORDERED that notwithstanding the provisions of Fed. R. Bankr. P. 6004(g) and Ruie
62(a) of the Federal Rules of Civil Procedure, this Sale Order shall not be stayed for ten (10)
days after the entry hereof, but shall be effective and enforceable immediately upon issuance
hereof.

New York, New York
Dared: August __, 2006

Hon. Allan L. Gropper
United States Bankruptcy Judge
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ADDENDUM A

FINANCING:

This Offer to Purchase and Buyer's obligations hereunder are contingent upon
procurement by Buyer of a commitment for a first morigaga loan in an amount of not less
than 80 percent of the purchase price plus development costs with initial Interest not to
exceed 7 percant per annum without prepayment panally amortizable In equal monthly
nstaiimeants of principal and interest over a period of not less than 20 years (exclusive of
any amounts required to be escrowed for real estats taxes or insurance) for a tarm of not
lass than 5 years with a loan fee not 1o exceed 1 percant of the principal amount of the
loan. if Buyer doss not walve or satlsfy thiy contingancy within 30 days from the dats of
acceptance of this Offer ta Purchasa, by Buyer sending written notice to Seller within
such period, this Cffer o Purchase shall be deemad null and void, all sarmast monay
paid hereunder shall be retumed promplly to Buyer and neither party shall have any
further obligations to the othar hereunder.

INSPECTION:

The closing of this Cffer fo Purchase and Buyer's obiigations hereunder are contingent
upon Inspections by Buyer or lts agants of the property which Is the subject of this Offer
fo Purchasa and the building and other improvements located thereon. If such
inspections discloss physical condlfions which are unsatisfactory to Buyer, in Buyer's
sois Judgment and discretion, this Offer to Purchasa shall be null and vokl, all earnest
money shall be ratumed promptly to Buyer, and thereafter nelther party shall have any
further Rabillity to the cther, uniess Buysr waives or satisfles this contingency within 30
days after Beller's acceptance of this Offer tv Purchase by delivering written nofice to
Sellar within such period. Seller shall fumish Buysr and Its agents with access to the
property which Ia the subjact of this Offer to Purchase and the bullding and other
Imprevamants kxcatad theraon at all reasonable timea for the purpases of such
Inspeciions, and Buyer agrees o indemnify Selier and hoid Sefler harmiass from and
against any ciaims, demands, ceuses of action, costs or axpersas arising out of any
such Inspections and shafl repair and restore any damage to the propearty which is the
subject of this Offer to Purchasa causad by any such inspactions if the transaction
contemplated under this Offer to Purchase doas not cicss.

LICENSES, PERMITS:

The closing of thia Offer to Purchase and Buyer's obligations hersunder are contingent
upon Buyer oblalning, al Buyer's scls expense, all fcenses, pamits and other
governmental approvals neceasary or convenient for Buyer’s proposed construcion
and/or use of the proparty which is the subject of this Offer to Purchass. The closing of
this Offer to Purchase and Buyer's obligations hereundar are contingent upon there
being, betwaan the date of this Offer 10 Purchase and the date of closing, no adverse
changs, or thregtensd or contamplalsd changa, in the zoning or buliding regulations
affecting the property which ls the subject of this Offer to Purchase. If Buyar does not
walve or satisfy this contingency within 30 days from the date of ecceptance of this Offer
to Purchase by wriltan notice to Saller within such period, this Offer to Purchase ehall be
nuil and void, aF aarest monies pald hereunder shall be refurmed promptly to Buyer and
naither party shail have any furthar cbfigafions o the otitar heratnder,




ENVIRONMENTAL:

Seller shall provide Buyer, within five (6) days of the date of Selier's acceptance of this
Offer to Purchase, all information and documentation in Sellers possession relating to
the environmental condition of the property which is the subject of this Offer to Purchase
and surmounding property. The closing of this Offer &b Purchase and Buyer's obiigations
herounder are contingant upon the Buyer obtaning, at Buyer's sole cost and expense,
environmental reports (Phase | and Phase Ii 8tudies) after which Buyer shall decide, in
Buyer's scle Judgment and discrefion, whather i assurme sny and all environmeantal
lssues or labifities. If Buyer does not walve or satisfy this contingency within 30 days
from the date of Seller's acceptance of this Offer to Purchase by writtan notice to Safier
within such perlod, this Offer to Purchase shaf! be nuil and void, alf eamsst money shall
be promptly retumed to Buyer, and nelther party shal! have any further obligations to tha

other heraunder,

SURVEY:

The closing of this Offer io Purchase and Buyer's cbiigations hereundar ars contingant
upon Saller, at its sole cost and expenss, providing Buyer within 21 daya after
acocepiance of thia Offer io Purchase, a current survay (dated within abx {8) menths of the
date of this Offer to Purchass) of the property which Is the subject of this Offer to
Purchese, certifiad by 8 Wisconsin registerad land surveyor, in form and substance
sufficient fo causs tha titla Insurance company fumishing tha title Insurance commitmant
tiereunder to eliminate its standard suyvey exceptions, showing the easements and other
exceptions set farth in the titts Insurance commiiment and showing the property to be
mm«mmmawmm or other survey defects and prepared in
accordance with the Minimum Standard Detall Requirements for ALTA/ACSM Land Title
Surveys as adopted by the Americen Land Title Associations and the American Congrass
on Surveying and Mapping for an whan survey. If Buyer doss not walve or satisfy this
contingency within 30 days from Seller's accaptance of this Offer to Purchase by wriltsn
nofice fo Seller within auch peried, this Offer to Purchase shall be null and vold, ai
semest monsy paid hereunder shall be rettmed promptly to Buyar and nakther party
shail have any furthar obligations o the other harsunder.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

)
IN RE ) CHAPTER 11

)
TOWER AUTOMOTIVE, INC,,ET AL,, ) CASE NO. 05-10578 (ALG)
) JOINTLY ADMINISTERED

DEBTORS. )
)

AFFIDAVIT OF FRANK MICELI IN SUPPORT OF MOTION FOR ORDER
PURSUANT TO 11 U.S.C. § 363 APPROVING THE SALE OF CERTAIN REAL

EN ND EN
STATE OF MICHIGAN )
)
KENT COUNTY )

I, Frank Miceli, being duly sworn, deposes and states:
BACKGROUND

1. I am a Vice President of Real Estate and Risk Management for Tower
Automotive, Inc. (“Tower™), indirect corporate parent of Tower Automotive Products
Company, Inc. (“Tower Products”) and one of the debtors and debtors in possession
(collectively, the “Debtors™) in the above-captioned chapter 11 cases. I am authorized to
and hereby submit this affidavit (the “Affidavit”) in support of that certain motion (the
“Motion")1 requesting approval of the Purchase Agreement and the sale of the East
Milwaukee Facility to the Purchaser free and clear of liens, claims and encumbrances. All
facts set forth in this Affidavit are based upon my personal knowledge, information
supplied te me by others at the Debtors, my review of relevant documents or my opinion
based on my experience and knowledge of the Debtors’ operations, fimancial condition and
present financial outlook. If called upon to testify, I could and would competentty testify to
the facts set forth herein,

In my capacity as Vice President, | am familiar with the Debtors’ day-to-day business
affairs and operations.

THE EAST MILWAUKEE FACILITY

The East Milwaukee Facility is a manufacturing facility located on 86 gcres of land in an
industriel park located at and around 3500 West Capitol Drive, Milwaukee, Wisconsin.
The East Milwaukee Facility contains on-site improvements totaling approximstely

| Capualized terms used but not defined herein shall have the meanings ascribed to them In the Motion.
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2,150,290 square feet. The 86-acre East Milwaukee Facility is part of a larger, 148 acre
parcel of land (together with the East Milwaukee Facility, the “Property™) also owned by
the Debtors. The Debtors acquired the Property as part of their acquisition of the
automotive products group of A, O. Smith Corporation in 1997. The East Milwaukee
Facility was primarily engaged in stamping and frame assembly.

In early 2005, in connection with the Debtors’ overall restructuring strategy to reduce fixed
costs by reducing and consolidating the Debtors’ operating locations, Tower Products
determined that the work being performed at the East Milwaukee Facility could be better
accommadated in existing floor space at Tower Products’ other manufacturing plants.
Therefore, the decision was made to relocate such work to other facilities in an effort to
achieve such operating and cost improvements. On March 31, 2006, Tower Products
ceased all operations at the East Milwaukee Facility. The estimated monthly costs
associated with holding the inactive East Milwaukee Facility (e.g., utility expenses,
property taxes and miscellaneous maintenance) are approximately 525,000 per month.

The East Milwaukee Facility also requires substantial environmental remediation,
including the removal of asbestos.

MARKETING HISTORY

Tower Products initially marketed the East Milwaukee Facility in 2001 as partof a
contemplated sale/leaseback transaction for the entire Property. At such time, Tower
Products intended to continue {ts manufacturing operations at the East Milwaukee Facility.
Tower Products retained the commercial real estate firm of The Dickman Company, Inc.
(the “Broker™) to market the transaction.?

In 2001, the Broker mailed a Request for Proposals for the proposed transaction te
approximately 200 local investors. Tower Products received itwo responses despite these
extensive efforts. The Broker also listed the Property on the Dickman Company website
and two commercial resl estate listing services (Xceligent and Loopnet). Advertisements
for the Property were also placed in the Milwaukee Journal Sentinel and the Wall Street
Journal. Despite these extensive efforts, Tower Products received only two responses, and
no offers.

In 2003, the Broker sent Requests for Proposzal to over 190 potential buyers acroas the
country. These efforts generated no offers for the Property.

In 2005, it was determined that the Debtors would sell pieces of the Property as portions
were vacated after the failure of previous efforts to generate any significant buyer Interest
in the Property as a whole. The Broker consequently initiated an extensive marketing
campaign (the “Marketing Campaign™) for the sale of the Exst Milwaukee Facility.

2 A copy of Tower Products' agreement with the Broker (the “Listing Agreement”) 15 attached hereto as
Exhibit D.
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Specifically, the Marketing Campaign included, but was not limited to, the following
initiatives by the Broker on Tower Products’ behalf:

Aerial photographs, building plans, demographic and economic data, area maps, power plant
information, and building details were developed and assembled in order to create &
comprehensive information package to elicit interest in the East Milwaukee Facility;

Approximately 180 information packets were distnbuted to known investors, users, and
industrial real estate brokers in a Request for Proposals;

The Property was advertised in the Commercial Real Estate/National Coverage edition of the
Wall Street Journal; and

Information relating to the East Milwaukee Facility on the commercial real estate listing sites,
Xceligent (www xceligent.com) and Loopnet (www.loopnet.com), as well as the Dickman
Company website (www.dickmanrealestate.com) was updated, and the East Milwaukee Facility
was added to the Wisconsin economic development website (www.ForwardWisconsin.com).

An appraisal conducted In September 2008 indicated that §7,500,000 would be a fair value
for the East Milwaukee Facility. However, such valuation assumed that the site was free
and clear of any existing environmental issues, which it is not. As noted above, the East
Milwaukee Facility requires significant environmental remediation, including asbestos
removal.

Despite the extensive Marketing Campaign undertaken on behalf of Tower Products, the
East Milwaukee Facility generated interest from only three potential buyers, including two
brownfield developers and the Purchaser. The Purchaser made the only firm offer for the
East Milwaukee Facility. The Purchaser’s initial offer was for $1,800,000 and the
remediation of all environmental liabilities associated with the site, Over the course of
negotiations, the Purchaser lncreased the cash component of its bid to $2,000,000 (the
“Purchase Price”). The Purchaser has also agreed to post a §1,000,000 letter of credit to
secure its obligations to remediate the site.

PURCHASE AGREEMENT

Following arm's-length negotiations, Tower Products agreed to sell the East Milwaukee
Facility to the Purchaser for the Purchase Price and the remediation of the site on which
the facility is located, pursuant to the terms and conditions of the Purchase Agreement and
subject to Court approval.

The Debtors determined that the Purchaser’s offer presented the best opportunity to
realize substantial value for the East Milwaukee Facility. Desplte the extensive marketing
efforts undertaken on behalf of the Debtors, the sole bid received for the East Milwaukee
Facility was that of the Purchaser for $1,800,000. The Purchase Price represents 2
$200,000 increase from the Porchaser’s initial offer for the East Milwaukee Facility. In
addition, the Purchaser has agreed to undertake the environmental remediation of the East
Milwaukee Facility. This remediation confers substantial value to Tower Products given
the significant degree to which environmental issues have impaired the value of the East

C4

KRE 1235 10




Milwaukee Facility. Consequently, Tower Products believes that the Purchase Price
represents fair value for the East Milwaukee Facility.

In addition, pursuant to the Purchase Agreement and Listing Agreement, upon closing,
Tower Products is responsible for paying a one-time fee to the Broker (the “Broker
Fee") equal to 4% of the Purchase Price in consideration for the Broker’s postpetition
services rendered to Tower Products in connection with marketing the East Milwaukee

Facility.

For the reasons stated herein, I believe that the Purchase Agreement and sale of the East
Milwsukee Facility to the Buyer is the best avaflable outcome for the Debtor, its estate,
creditors and parties in interest.

Dated: August 3, 2006
Grand Rapids, Michigan

Respectfully Submitted,

/s/ Frapk Miceli

Frank Miceli

Vice President, Tower Automotive, Inc.
Sworn to and subscribed before me
this 3rd day of August, 2006.

[Dawn E. Nelson]

Notary Public, Kent County, State of Michigan
My Commission Expires March 21, 2006
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EXHIBIT D
LISTING AGREEMENT




W mm-mum ‘The Dicknan Compuny In¢

10

(T P L N T ey

auransasasaa=ma:ssauau:suzaauuuu:ussa:==a

UIDM

Immmumcm-ﬂuuswammsm I Page 1ol 4, WB-5

SELLER (IVES BROKER THE EXCLUSIVE RIGNT TD SELL THE PROPERTY ON THE TERMS SET FORTH IN THIS LISTING.

@ PROPERTY DESCRIPTION: Stresladdewn le. _________Towex Auvtomotive/Eust Comples
in e —hEY o Hilvaukes . Counyof ___ _MNilwsukeq . Whconsin
Inyert addiional dascripfion, ¥ wrry, st Snes 218 - 224 or sftsch 8a an addendum per iine 225,
W TERMS OF LISTING: LISTPRICE: Jem Million
3 Cobare (3 10, 000 0

TERME: Gash or equivalent st olosing er- . —
CCCUPANCY DATE: CCCURANCY-CHARGE-{i-Coliosavsipios-afies slvcing)s § pordeyerportihivscl,
PROPERTY INCLUDED N PRICE: Selier sgrem B Includa in the Tst prics all Gawee o5 defined ot 145 o 148, unless woused at

ines 14 0 15 CAUTION: Exchuce fixtures not ouned by Salter such as rented Sviores and teneni’s trade fidures, The Offer's terme witt

deternming What propertly is inoluded or
ADDITIONAL ITEMS INCLUDED iV THE LIBT PRICE: Hone

TTEMS NOT INGLUDED IN THE LST PRICE: 11848 _f1Nturee; menyfgcturing squipmont sod tools .

Selder shall convey the personal proparty by 8ill of Sale, fres and dser of all lery and sncumbrances sxoept
B CONDITION OP TITLE: Upin payinar of B puichass price, Selier ghall convey the Propidy by wamenly deed (or oiher cormayanta s
provided harein) free end cleer of 88 Fere and ancumbrances, excapt munkipel snd zoning oriinences nd Sjreaments shisned under them,
recorded sesementa for he dislribulion of utlily and mishicipal servioss, recomded buliding and use reairicfions and cavenants, genaral laxes evied

in e yesr of ciosing and
{providad none of (e foregaing prohiil prasent tise of the Property).
B TITLE EVIDENCE: Saler shall provide svidence of the contition of Beller's ile In The loms agredd 1o in the offer 1o parthass,

WARNING, &P SELLER REPRESENTATIONS ARE INCORREGY, SELLER MAY BE LIADLE POR DAMABES AND COSTR.
B SELLER AUTHORITY TO $ELL: Salar represents et Sefla: hws wullorlly 10 convey Se Properdy. If the Property's owner s 8 business
dilr.mwmmﬂhmﬂdﬂh“ﬁmmm-mdmmuhlﬂld‘h

Froparty has besn propecly
Imlmwbmwdrbbmlm"hhﬁw inctuding, but nol Amitad to, the

folowing:

Seller agrees that Broker may mvarie other propéries during The lerm of this Listing. SEE UNES 81 - 00 AND 228 - 231 REGARDING SELLERS
DUTY TO NOTIFY BROKER OF ANY POTENTIAL PURCHASER OF WHICH BELLER HAB KNOWLEDGE, SELLER'S DUTY.TG CODPERATE
WITH BROKER'S MARKETING EFFORTE AND PROVISIONS REGARDING SROKER'S ROLE AS MARKETING AGENT

M OTHER BROKERS: The partss agres thel Sroker will work snd cooperaie with other brokers in marketing the Proparly, inchuding brokers from
ottvar s 62000 ue SUBAGEITS (sgents of Geller sutabmd by Broker) wd brokers representing buyirs, oxoept Nons

CAUTION" LMITING BROKER'S COOPERATION WITH OTHER BROKERS MAY REDUCE THE MARKETABILITY OP THE PROPERTY,
W EXCLUSIONS: Al persons whote purciasa, sxchenge o sxaedss of gran of opfioh would ssm @ prior lisfing troler » ooreniislon under s
prior fisting contract are exoluded from this Listing to 2y extan of the prior braker's legel rights, Unises otherwise agreed 10.In wiTting, YWilhin one
waek of this Listing, Seler sgress. 1 delrer 10 Groker 8 fat of o persant whose eoctiiveent as puirchaser would sarm another broker &
mm-wmmumwmmmnmu—wum from pre-
vioug Hxtings ls uncertzin. The foliowing other buyers are exiuded from this Lising unil —tnn

These other buyers sre no longer exoloded from this Listing sler the specifiad dals unieis, on of belore the spaciied dals, Geller haw alther
socepiad an fier from the buyer or ecks the Propedty i tha nyer.
B COMAUSSION: Saller shall pey Brokar's commissian, which shall by sarned I, during the tamm of shis Listinge
1) Mrﬂummdhmmﬂmmhhmddqwmdhm
2) Gellar grandy an option ¥ purchasse oF o any part of the Property which is subssquenily sxercised:
3} m-mUMMIMMMmduwmdnm
4] Alrenaaciion oot which onsses an affecive chvangs in ownership or contsol of off or ary part of the Property; or
5} A purcrmser Is procures for the Property by Broles, by Geller, or by sy olher ponton, st T Prics snd on substentially the same
ey sot forth In Oy Listing and In the standend provisiors of the curent WB-18 COMMERCIAL OFFER TO PURCHASE,
svan ¥ Seler doas not scowepl this puscheser's offer (Bee Inad 153-156 reganding procursment.)
Brokara commiseion shalibe __4.000 KXo 6% in the svent of p go-broke . rwhichevecisgosien

In¢ 500 & Mason 5( 3% 302, Milwsukea W1 $3203-3831

Tha Dicknne Compaty
Phone-(410) 2716100 (dlo 71-5128 Tha Dickones Compeny, Inc. TSTH60.ZFX

Pyaduced witt Dpfara by AR Apmuiiol, LUG 49828 Poiapn Wil Rand, Obelen Tovahly, Mishiges 4000, (W90} S50-0008
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The percantage commission. ¥ sppicable, shal be celcuiaied basad on the purchase price If conniasion s samed under 1) or 2) above, or tak-
uundu-unmmmwmdmmuhnummmmmwmammm
of the wntire Propardy), 4) o 5} ¥ less than the anilire Properly s enchenged, the parcentege oosrmission shall e celcvisted on the fal- merkel
vakwe of e Property exchenged, Once samed. Sroker's commission is dus end peysbie in full at the earlier of ciosing or 0w cale et for closing,
unisss olhverwion agread in wiiting Broker's commission also shall b samed I, Sring the ferm of I Listing, one cwner of the Propeny saiy,
exchanges of oplions an Intergwl 10 sl or any pert of the Properly © snciher owner, eoept by divores Jutgment.
B EXTENSION OF LISTING: The Liating te/m is wxiendsd for § period of one yesf &2 o eny buyer who parsonally or frough any psrson ecl-
Ing for such buyes eRther negolisied to acquire an infersst In Sw Property or submitied & written offer i purchuse, exchange or opiion during the
torm of this LisSing (prolectad buyer). if B extenslon s bated on negotiefion, the axiension shall be sfeciive only i the buyer's name Is defvered
10 Gelet, In walling, No Wr then Twus days afier The expielion of the Lising, univss Seller was Sireolly Tnvohed In discussions of tha potential
tarms upon which buyer might acquine an intares! In e Property, Tha requitement of Ihis Ligting © delver the buysry name In order ' make the
exiansion of e Lisling term sifsdlive slse may be fullilied as foliows; 1) Iif the Listing le sffective only ss to cenain individuais who are identitiad
In the Listihg (One Party Listing). the idenification of the indivicuisls » the Listng sha¥ il the deivery of the buyers name mquirement snd 2)
f buysr has requasted thet buyer's identlly remain confidentiel, delivary of @ notice Kantilying (he Broker with whorm I Buyer nagolisied and the
date{n) of any showings or other negotisliond shal! i the delivery of e buyer's name mequiremant. “Megotislad® for the purpoes of this
pasagraph means i docuss the potential termns ypon which buysr might acquire an interest in twe Property or io sfland ah individual showing of
ihe Propany. “Submitied” for the pumcees of this paregraph Means thet & writien offer hes been deivared o Befler or Exdker Upon recaipl of &
wriion requSe! from Seller oF 8 brokar who haa leied the Property, Broker agrees (0 prompily dedver 10 Seller a wittian st of those buyers known
by Broker to whom the salension period sppliss Should this Listing be tarminetad by Saller pricr 10 1he expirstion of the tenm sisted in 0l Listing,
this Lisling 5 extended, on ths serme tenma, for ong year sftwr tha Lising 's termilnatad for “proisaled duyors.”
B TERMNAIION OF LISTING: Nalihar Seller hor Broker have tha lagel /ight o unisterally tminate this Lising absso! & maienal breach of
coniredl by Ihe ofher Paity. Sellsr understands hat the Pyrfas @ (he Listing are Sellay and the Broker (k) Agents (safespersons) foF Brokoer
{firm} go not have the suthomty to enter inlo & Mutual sgredMant (o ferininats the Listing, simend the commiasion amount or shorten the lerm of

Beoker with all records. documenty and other miterial in Seler’s posssssion or control which ere requied In connection with the sle, Selier suthor-
fzew Broker to do thosa acts ressonably necassary 10 sifecl 8 sele and Baller agrees lo tooparste fully with thess efforts which may include use
of ® mulple Neling gervice, the iamet or & key lockbax sysiem on Property. Seller shall promplly aoly Scoker tn waifng of eny potential
purchasary with whom Ssilar negetiales during the lem of this Usting and shal promplly refar all persons making incuires conceming the Property
0 Broker,

& ATTORNEY FEES; SHOULD LITIGATION ARISE BETWEEN THE PARTIES IN CONNECTION WITH THIS LIETING, THE PREVAILING
FPARTY GHALL HAVE THE RIGHT TO RECOVER REASONABLE ATTORNEY FEES.

W DISCRIMINATION: BELLER AND BROKER AGREE THAT THEY WiLL NOT DiBCRIMINATE AGAINST ANY PROSPECTIVE PURCHASER
ON ACCOUNT OF RACE. COLOR, SEX, SEXUAL ORIENTATION AS DEFINED N WASCONSIN STATUTES, SECTION 111.32 (13M),
OISABILITY, REUGION, NATIONAL ORIGIN, MARITAL STATUS, LAWFUL SCURCE OF INCOME, AGE, ANCESTRY, FAMILIAL STATUS, OR IN
ANY OTHER UNLAWFUL MANNGR.

W EARNEST MONEY: ¥ Broker hokis trust fmde In conraclion with 8w trenssciion, ey shall te twteined by Broker in Brokars rusl scoount
Broker mey refuse o hold agmes! money or other bust imda  Bhould Broicer hold e sumast monsy, Sellar authorizes Broker b deburse $he
semesl mansy pursusnt (o the terme of {he offer o purchase, aplion or sXchange sQrement usad in the Uansection if the imnyacion fals o
cioss and 9w semeyi money is dsbuvsad 10 Balier, ihen upon disbursenant 1o Sallar the sarnast monay shafl b pald firet o seimbures Broker for
cosh advances made by Brokar on behalf of Seller and ons half of the belance, but hot In wcess of the agresd commission, shall be pald io Broksr
a8 Broker's Wb cornmisaion In conmaction with said purchess tansacion and e belanca shall belong 1o Befer This payrnent Jo Beclkar shal not
Senrinate this Listing.

W SELLER'S DISCLOSURE REPORT: Waconsin Adminiatrelive Cods Cheplar RL 24 reguires lsting brokers (0 maks Inquiies of e Saflar on
fha condliion of the Properly ahd fo request thal Baller provide » weitieh responss (0 Broker's’inguity. Sefler agrées o coinglels the sefer's
dieciosure report provided by Broker 1o the besi of Seller’s sbiilly. Seller ngrees to prumptly smend the repast 10 include any defacts (as defined
in'the reporl] which Sellar lsams of afler completion of 1 report. Seller euthorizes Broked 1o diskibute the seporl 1o olf Interesiod prrUes and their
#gents and to discloss s adverss malerial facts a3 required by law.

W BHOWING RESPONSIBILITTES: Belior Is sware thal thae ls & polential risk of injury, damega or theft involving persors wtiencing a showing
of the Proparly. Seller agrees to accspl responsiilty for preparing the Proparly bo minimize the Beithcod of injury, demage of loes of parsoost
property Saller agress ic hold Broker hanmisss for ary iosses or Bsbifity fasuitng rom penonal injary, proparty damage or Tel occurring taring
showings other then thoss ceussd by Rroker's negligence or intenfional wrongtaing Seller scinowisdges thel showings mey be conducted by
Sosnewes other then Broket, that spprelsers and impacions may condict sppralsals ang inspoonions without being socompanied by Breker or ofhar
Boeneses yniags olherwise providiad Jor sf Bnes 218-224 or In 3N addendum per ine 225.

B LEASED PROPERTY: H Propenty s cumenily lwssed and lowsa(s) Wil exiend beyond cioaing, Ssller shall sesign Selisr's righls uder the
lesse(s) and trersler off securily deposits end prapeld rents (subject o0 sgreed upon prorsiions) Thereunder to Guysr sl ciosing. Seller
wcknowiidges that Oeler remains abla under the lsase{s} unisen misssed by Wwnly. CAUTION: Beller shoukd consider abiiahing sn
indemantcation sgreamasnt from bisyer For lishiiiay ender the lessefn) iless refessed lry ngnts.

n
ADVERSE FACT: An "sdverse (acl” maara any of Te ©ollowing:

(8) A cordition or occurence Dt is penerally recognizad by & campelent Scenses &9 dolng any of the foliowing:
I)m-ﬂ mnﬂdhmnﬁmMNWMHWQum

3) Presenting a significunt heaith risk 1 cocupands of the Proparly.

(&) inforrextion that iIndiceles thel & parly 10 & tanseclion | not abis 1o or doss nol infend 1o moel Ns or her obligetions Under & contracl or
Bgreamant mate conceshing tha rsnsaclion.

A “malersl sgvarsy foct” masny an acdvarse faxt thet § perly indicates i of such aignificance, or el Is generslly rec-

ogrizad by a competant cansse 8 being of such significance 10 2 reasonubis party, thet Il affects or would sffect the party’s declsion fo anter Inko
& coniracl or ograement conoaming & fremsacion or aacts of would afect the perly’s decision sbout the tenme of such a contract or sgreemend,
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FIXTURES: A "Fidure” s on lem of property which la physioaly aftached ko or 90 ciosely sswoolated with lend and [miprovements so 23 lo be
ronted a0 pirt of the real sntaty, inchading, withoul Kmilation, physically altached e nol sally jymovsbie wWithoul damege 1o The Proparty. Refme
mﬂmnuam.wmmw-mawa-mmmmwnymunn
Propaity. Sss Line 9101

RELNVERY: Unlese ofherwise sisted, delivery cf documenis or Wiitisn nofices releied lo fiw Usiing may be scoompliished by~ t) ghving the
documant or wiitian notice parsonally 16 the Paly; 2) fepositing the doctmant or weilian nolice posiege o fase prapelid o charged 10 an scobunt
nthe UG Mall or » commential delvary systen, addressed io (he Parly, 51 the Parlys address (See lines 242, 248.% 3) elacironicaly
rsnamitling the docurnent or wikien noliow 1 the Paviy's ot namber (Gee Inea 342, 238.),

PROCURE: A purchaser [y procured when a vaild snd binding contract of sele I8 éhieved Inle batwesn the Baller gnd the purchase? of when &
Teacsy. Wil and able purchaser submits » wikisn ofier al the prite and on subsiandially the terrss specified in this Listing. A purchaser i ready.
wﬁ;wu?mmmmnmmwmuwumnwmmmmmm (See

NCY DISCLOBURE AND CONS ; EPRESENTAYION: Wisconsin Btatulé § 452 135(2) requinss Broker 1 decioss that
la Broker's cliend. Broker's dulles ko Galler can be found et ines 178 - 187. Brolier'y dutise 1o ol perfies can be found ol ines 162 - 177, The

confidentially rights of il pariles &an be found st Enes 200 « 207. Bee fnas 208 - 111 for informedion feganting Weniifcation of confidentisl snd non-

conGdential irformation st Boes 212 - 218, ¥ » multiple repressnialion mistionship ls consenied o snd does coctr, both-parfies wilt by Erokars clpnis,

B DUTIES OWED TO ALL PARTIED: Witonsin Bistuts §452.133{1) sistes that in providing brokerape servioes 1o & perty 1 s ransaction [inchud-

Ing both olignie end customers), w broker shal do all of the following: .

{a)Provide brokarage servicas lo all parties 10 The irangatiion honestly, leirly and in good falth,

r)Didgently exsrciss Nhevormbile skif and care in providing brokesrsge vervices io ol paities,
[£)Disciove o sach puity ait matenel Wivase facts that the broker knows and thal Te parly Soss not know & cannol Gacover INough

ressongbly vigian| cbsarvelion, unless the disciosure of & Fasiedal adverss ficl s prohibited by faw.

{d)Kaep confidaniial any infortnation givan ia the broker in confidends, or any iormeiion cbisined by the biuiar that e oF she knows & reesonable
party would wend to be leipd confiien®el, unigss 1ha Inforamtion muel ba dlsciosed under per. (o) or Wia Siat, §452.23 (inbgmation coniyediciing
thid pasty epeclion or investigation reports), Or 18 Otherwisd required by lew W be disclotad of the party white intarwsls may by

() Account for a8 property of the paries coming inlo e possssalon of a broker within & resscnable Bme of receipt
{g)Viten negolisiing o behall of & party, preveni conirect propovels In en cijective and unblessyd manner and discloss e sovantsges and

Esadvenieges of the propossis.
| ]

Wisconsin Sialute § 462.133(2) sisies thel in addition lo his or her dulias Under ines 182 - 177, & teoker providing brokerage services 1o his or

her chertt shall do ol of 0% olowing:

(s)LoyaRly represent the clishl's inlersels by piscing the ollent'ys infsresis shead of the inlerssts of any olher perly, unisss loyay lo a cllers
Violstss the broker's dutiss under finey 102 « 177 or Wis. Biat. § 452.137(2] [duies lo ol oants In mulipla representsiion sRusiions).

) Dlscioss 10 the cfient afl informetion kntwn by the bicker thel Is materisl o the treneaction and thel is nol known by the clisnd or discoverable
by the clent through reasonshly vighars obssevalion, sxoept kv confidentel informetion [see Ines 130 - 172) and olwr inforrmation, Ow
daciowcre of which ks prohibied by low.

{c)Fuifit any obliigetion required by the sgency sgresmant, snd any order of the ollent Bt ls within the soone of the agency spresment, thet

are nd Inconsistent with Guly thel 1he broker hee inder Wis. Sial. Chapler 453 or stvy other taw,
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SELLER (DOEB) DOBS-NOH) CONSENT TO A MULTIPLE REPREBENTATION RELATIONSHW (DUAL AGENCY).
» W
A BROKER 18 REQUIRED TO MANTAIN THE CONFIDENTIALITY OF ALL INFORMATION GIVEN TO THE BROKER [N CONFIDENCE AND OF
ALL INFORMATION OBTAINED BY THE BROKER THAT HE OR SHE KNOWS A REASONABLE PARTY WOULD WANT TO BE KEPT
CONPIDENTIAL, UNLESS THE INFORMATION 18 REQUIRED TO BE DISCLOSED BY LAW THE FOLLOWING INFORMATION 13 REQRXRED
7O BE DISCLOSED Y LAW:
1) MATERIAL ADVERSE FACTE AS DEFINED IN § 452.01 (5¢) OF THE WIGCONSIN STATUTES. (Sow thee 118 1o 124)
2) ANY FACTS KNOWN BY THE BROKER THAT CONTRADICT ANY INFORMATION INCLUDED iN A WIRITTEN INSPECTION RRPORT

ON THE PROPERTY OR REAL ESTATE THAT 18 THE SUBUEGT OF THE TRANSACTION

TO ENSURE THAT THE BROKER 19 AWARE OF WHAT BPECIFIC IKFORMATION YOU CONSIDER CORFIDENTIAL, YOU MAY UET THAT
INFORMATION AT LINES 212 - 213, AT A LATER TIME, YOU ALSC MAY PROVIDE THE GROKER WITH OTHER WRITTEN NOTEFICATION
OF WHAT INFORMATION YOU CONSIDER TO 88 CONFOBNTIAL. YOU NAY IDENTIFY INFORMATION WHICH MIGHT OTHERWRSE BE
CONSIDERED CONFIDENTIAL [BUCH AS SELLER'S MOTIVATION TO SELL}AS NON-CONFIDENTIAL AT LINES 214 - 215.

8 CONERENTIAL INFORMATION: ¥one
® HON-CONFDENTIAL INFORMATION; None

Nolloa: You may clstain information sboul the sax offender reglsty and persona regietered will th ragistry by coniscling fhe Wisconsin Department
of Conractions on the infemet st hilpxfvww.widocotfenders.org or by phone af 877-234-0083,
W ADDITIONAL PROVISIONS: Raz et pn * ler” rasant

: af Ay : BAD B ) of the propezi 11 X inting gon

B AUDENDA: The enisched _ N ' 1afare mede pect of ftis Lineng.
CAUTION: [F SIGNED, THIS LISTING CAN CREATE A LEGALLY ENFORCEABLE CONTRACT, BROKERS MAY PROVIDR A GENERAL
EXPLANATION OF THE PROVIZIONS OF THIS LISTING OR OTHER REAL ESTATE CONTRACYS, BUT ARE PRONISITED BY LAW FROM
GIVING ADVICH OR OPINIONS CONGERNING YOUR LEGAL RIGHYS UNDER THIS LISTING OR ANY OTHER REAL ESTATE CONTRACT.
AN ATYORNEY SHOULD BE CONSULTED W LEGAL ADVICE I8 NEEDED, SELLER SHOULD CONSULY DYHER BXFERTS AW
APPROPIIATE, POR RXAMPLE, APPRAISERS, TAX ADVISORS, OR ENVIRONMENTAL INSPRCTORS OR TUSTERS IF SERVICES
BEYOND BROKER'S MARKETING SFRVICES ARE REQUIRKD,
& TERM OF CONTRAGT; FROM THE nt DAY OF —tBEeh 2005° PYOAND
INGLUDING MONIGHT OF THE ____3B%h DAY OF _Tabruayy ~A006 .
NOTE: A SALE, OPTION, EXCHANGE OR PROCUREMENT OF A PURCHABER FOR A PORTION OF THE PROPERTY DOES NOT
TERMINATE THE LISTING AS TO ANY REMANING PROPERTY INCLUDED IN THE LIST PRICE, INCLUDING PERSGNAL PROPERTY AND
EQUIPMENT. SEE LINES 0 TO 15 AND 292 TO 283,
Dated iy ist deyot : Maveh . 2005
&) 3: A 4 2 :'4 Es
Satler's lmmm:rﬁ-__‘*.ﬂ Soclel Securily No. or FEIN (Optional) & Dats
&)
Saller's Pignatury 4 Prini Name Hery' > Bocisl Securty No of FEN {Oplional) 1 Dats 4
3533 morth 27th 3t
Phone 8 4 [T
She Biskmen Compeny, Ino.
Grokec¥im Name A
00 Esah Mpson Strewt. Buite 30%
Nilweokes wI 53208 {414) 2716100 (414)371=-3125
BrokarFirm Addranr & Phom € A Fex# A

Fondvons nh BgpFonts™ by RF Formphit, LLC 19535 Pilaen Mis Ross, Clnidn Townebiy, Mighipan S50NS. (900) 363-5006 b
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STATE OF WISCONSIN CIRCULIT COURT  MILWAUKEE COUNTY

BRANCH 24
MILWAUKEE INDUSTRIAL
TRADE CENTER, LLC,
Plaintiff, CASE NO. 08-Cv-001772

vS.
CITY OF MILWAUKEE, et al,
pefendant.

BEFORE THE HONORABLE CHARLES F. KAHN, JR.,
CIRCUIT COURT JUDGE PRESIDING
AUGUST 12, 2008

APPEARANCES:

JOHN THEILER BODE, Attorney at Law, appeared on behalf
of Milwaukee Industrial Trade Center.

GREGG HAGOPIAN and THOMAS GARTNER, Assistant City
Attorneys, appeared on behalf of the City of Milwaukee
and its Redevelopment Authority.

ALSO APPEARING: Brian Bjodstrup, Benjamin Timm and
pouglas Graham,

BONNIE H. DOMASK
official court Reporter
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INDEJX

BRIAN PAUL BJODSTRUP

Direct Examination by Mr. Bode

EXIBIT INDEX

Exhibits Marked for Identification:

Nos.
14 -
15 -
16
17
18
19
20 -

Indemnification Agreement
disposal records

access agreement

Building 18 demolition permit
Building 65A demolition permit
2-28-08 email

boring locations

Page

11
14
22
23
29
37

TRANSCRIPT QF PROCEEDINGS

THE COURT: Let's have the appearances again.

This is MITC versus The Redevelopment Authority in the

city of Milwaukee and the City of Milwaukee itself.
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Good afternoon. Appearances, please.

MR. BODE: Good afternoon, your Honor.
Attorney Jack Bode from Murn & Martin on behalf of
MITC. with me here in court, is Brian Bjodstrup, the
general manager of MITC.

MR. HAGOPIAN: The Redevelopment Authority and
The City of Milwaukee appear by Assistant City
Attorneys Gregg Hagopian and Tom Gartner and with us
are Benji Kim from the Department of City Development
and Doug Graham from Earth Tech.

THE COURT: Good afternoon, Mr. Hagopian, Mr.
Gartner, Mr. Kim, Mr. Graham, Mr. Bode and Mr.
Bjodstrup.

Mr. Bjodstrup, please raise your right hand.

BRIAN PAUL BIODSTRUP, is first duly sworn to
tell the truth, the whole truth, and nothing but the
truth, testified as follows.

THE WITNESS: Yes, sir.

THE COURT: Please have a seat. Tell us your
name, and spell your first name and spell your last

name.

THE WITNESS: My name is Brian Paul Bjodstrup,
Brian, B as in boy, R-I-A-N, B as in boy, J-0-D, as in
dog, s as in Ssam, T as in Tom, R-U-P, as in Peter.

THE COURT: Okay, Mr. Bode.
DIRECT EXAMINATION BY MR. BODE:

Q where do you reside?

A I'm a resident of the City of Milwaukee.
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what is your occupation?
I'm general manager of Milwaukee Industrial Trade
Center.
can you briefly resume for the Court your educational
background?
I have an associate's degree from Milwaukee Area
Technical college in printing and publishing. I've got
a bachelor's degree from the university of wisconsin
Milwaukee, and my major is geology. I am a
hydro-geologist by definition in the Wisconsin State
statutes. I'm a registered professional geologist in
the State of wisconsin. I've got an asbestos inspector
card from the pepartment of Health and Family Services.
I've got an asbestos supervisor card from the
Department of Health and Family Services.

In the past, I was a registered tank assessor,
although that's lapsed. 1I've previously been a ¥**¥

PEFKA consultant, but that's also lapsed. 1I've also

4

been OSHA 500 certified -- it's not certified. They
don't use that word. They use authorized trainer,
although that's more than a few years old as well. I
have worked as a professional archeologist. 1I've got
about nine years of experience working as an
environmental consultant.

Let's go back. You graduated from college. Give us
your job background.

I worked for a company called Fluid Management, which

was primarily an underground storage tank removal and
Page 4
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cleanup company. I worked there for about three years.
They changed names a couple of times, but I sat at the
same desk doing the same job. Then I worked for a
company called Environmental Associates for another six
or so years. Then I started work for a company called
Renovation Consultants, which provides services to
Midwest Rail and dismantling, and then when MITC was
formed, I took that position.
what basically do you do at MITC?
well, I'm the general manager. I oversee
subcontractors, environmental consultants,
electricians. I oversee the project managers that do
different tasks for us that are directly employed by
MITC. I work with potential tenants for the site. At

the moment, I've been spending a 1ot of time working

with other railroads negotiating agreements for rail
activities. I report directly to the owners. So if my
guys that work directly on the site need something or
there's something that has to go up to the owners, I
talk to the owners as opposed to the people underneath
talking to the owners.
what is MITC? what does it do?
MITC stands for Milwaukee Industrial Trade Center, LLC.
we do business as Milwaukee Terminal Railroad. we're
authorized by the Surface Transportation Board of the
railroad.

MR. HAGOPIAN: Can you speak a 1ittle louder?

THE WITNESS: Sorry.
Page 5
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BY MR. BODE:
You mentioned Milwaukee Terminal Railroad?
Milwaukee Terminal Railroad, yes, registered with the
surface Transportation Board as a railroad. It's a
turn-around railroad, Class 3 railroad.
when did MITC acquire the property in question,
approximately 88 acres of the MITC site?
Oon November 10, 2006.
And from whom was it acquired?
we bought it from Tower Automotive through the
bankruptcy court. We bought it from Tower Automotive,

but it had to be approved by the bankruptcy court.

6

And approximately when did MITC take occupancy?

well, we took possession of the property November loth,
but actually Tower largely operated it for the next
month after that.

And after Tower operated it for that additional month,
did MITC have exclusive control over all the property
and all the possessions on 1it?

After Tower took -- yes.

were there any things left over from the Tower
Automotive move?

Thousands of things.

And what was involved with that? 1In other words, whose
was it?

we took possession of the property, but because Tower
had gone into bankruptcy, there were several companies

or banks that owned wells Fargo, Bank of America and
Page 6
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some other smaller private entities that had bought
things from auctions during the course of the
bankruptcy that were still on-site. So we had to enter
into agreements, particularly with Martin Ria who had
bought things from wWells Fargo, so they could continue
to remove their property. Bank America sold some stuff
to Laturno. They also retained some things on the
property that they were trying to sell. So we had to

get into agreements with them to allow them access to

7

remove their property. They had Tliens against the
property that required us to come to an agreement with
them to remove property that had been foreclosed on
during the bankruptcy.
Did MITC do any investigations with respect to prior
issues at the time they acquired the property?
Prior to the closing on the property, we got access to
Tower's document. There's a Phase 1 and a Phase II
from the previous year. we did additional ground
water, installed additional ground water, monitoring
wells, installed additional borings. we did some
building evaluations of what we believed the conditions
were,

THE COURT: Excuse me, <Can I ask a question
here?

MR. BODE: Yes, your Honor.

THE COURT: Has MITC provided that Phase I1I
from 2005 that Tower Automotive obtained to the City of

Milwaukee?
Page 7
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THE WITNESS: Yes. Benji Timm got a copy of
it shortly after we took possession of the property,
and then again when we entered into access agreement 1n
November. Again, Earth Tech was given copies of that.
THE COURT: Thank you.
BY MR. BODE:

were there any special issues with respect to Tower
that had to be resolved as part of the purchase?

we have an irrevocable Tline of credit with them
requiring us to clean up. Initially, there were eight.
Now there are seven that are still open. Two of them
are up for foreclosure, BRRTS sites that were open on
property at the time that Tower went bankrupt or turned
the property over to us. S0 we have a line of credit
that requires us to complete the +investigation and
cleanups to the satisfaction of the DNR on those parts
of the property. We also have an indemnification for
Tower for the rest of the property.

(Exhibit No. 14, Indemnification and Assumption of
Environmental Liability Agreement, marked for
identification.)

BY MR. BODE:

I'm showing what's been marked as Exhibit No. 14 and
ask you to identify that document, please.

vyes. This is the Indemnification and Assumption of
Environmental Liability Agreement that we entered into
with Tower Automotive as approved by the bankruptcy

court when we purchased the property.
Page 8
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I noticed on here that I don't see a signature for
MITC. Was this document physically executed?

This document was physically executed, yes.

9

Briefly, what are you required to do? I just want the
Reader's Digest version.
we indemnify and hold the seller harmless from any
environmental obligations.
Essentially, you had to close up the open sites, right?
ves. Wwe had to close up the open sites. It gives them
additional indemnification as well.
Since you have acquired the site and by you I mean
MITC, what has taken place with respect to the site
itself and what's been going on?
well, we have --
Maybe I can direct it a Tittle bit more.
Environmentally, what has happened?
we applied for and obtained one foreclosure on one of
the BRRTS' sites we applied for, and currently it's a
condition of closure. 1It's just a matter of completing
some relatively small tasks. we've also applied for
two additional closures.

we've met with the DNR and worked with them on
what our strategy is to deal with the rest of the open
sites. Wwe've also met with the DNR and provided them
at least the opportunity to review the other
information we had.

At the time that I met with the DNR, they didn't

know that we had done additional work as far as
Page 9
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10

installing or monitoring wells and borings. So we met
with them about that, although there hasn't been a
formal report given to them about it. we've cleaned
out, pumped out and cleaned out and filled dozens of
pits on the property.

We've removed about 200,000 gallons of oily water,
about 20,000 gallons of oil from a variety of different
containers and machines. We've removed asbestos in
Building 18. we have a permit, an 0 and M operating
and maintenance permit to deal with the asbestos that's
damaged; or when we go to redo plumbing, sometime
there's asbestos on the pipes. So we need to remove
the asbestos in order to let the plumbers do their
work. we have removed as of the beginning of July, we
have removed 710 tons of -- excuse me -- it was 610
tons of debris. 1I'm not sure how much we've removed in
the month since then. wWe demolished several small
buildings that were unnecessary and potentially
unsightly. 1I've disposed of hazardous wastes, special
waste.

You were asked about some of the disposal products
yesterday at the site?

Yes.

And we've indicated to the Court we would supply

records of those?

11
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need some rebuttal witness after Mr Marcoux testafies,
but otherwise, we have put on cur witnesses

THE COURT ©Okay And MITC previously had
Mr Blomberg, and we have the one witness for this
afternoon, and that's all, i1s that right?

MR. BODE Correct With the exception of
Mr Marcoux adversely

THE CCURT Right. Ckay Ard it'n possible
that we will not be done this afternoon after we go at
it for a few Lours So in that case, we still have some
time tomorrow available So thanks We will sea
everycne at 1 45

MR HAGOPIAN Thank you. Your Honor

{Whereupon, procsedings were adjourned until
145 pm At which time, Court Reporter Bonita Domask
took down the proceedings starting with the testimony af
Brian Bjodstrup )

THE COURT Mr Bode, you are still examining
this witness

MR BODE Thank you, Your Honor.

CONTIKUED DIRECT EXAMINATION

BY MR. BODE

72

What current bus:iness 18 MITC carried on on the property
in question?

Well, we are a railroad, and we are currectly in the
businesses of conducting interstate trade, and
additicnally, we are leaging excess reale state or
pursuing the leasing of excess real estate

What equipment do you have on the property related to
your businegs®

Well, thare is 31 rail cars There is a locomotive
There 18 two excavators, a front-end leoader, two skid

steers ., several forklifts, building components,

Page 57 of 75
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overhead cranes.

In addition to MITC, what other businesses are being
located on the premises”?

Well, Great Lakes Asbestos Abatement has an office
Nordrnark has an office Shea Kenny Joint Venture leased
some space for refurbishing a deep tunrel machine

Enapp Railroad Builders has a contractor yard and an
office

wWhat do they do?

They bu:ld railroad sidings

Okay. Who else?

A company called Cap Ends Concepts haa some interest in
putting their shop on the property. Thoee are the

primary people that are on the site now

73

10

11

13

14

15
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Ig there another company that's owned by simlilarxr
ownerghip to MITC?

Well, Midwest Rall 15 owned by MITC, and when we bought
the property, most of the reason for buying the property
was to relocate Midwest Rail there

And what is Midwest Rajil?

Midwest Rall 18 primarily a demolition contractor, but
we do other general contracting as well

Did you meer with the City prior to starting the
buginess on the property in quesation?®

Yeah In September of 2006 when wa first put in an
offer on the property becausa we, Midweat Rail, had done
cthe demolition on the other side of the tracks, Midwest
Rail has been doing work on the property for 30 years

So prior to purchasing the property. one of the things
that we did was we went and met with City officlals to
make sure they knew who we were We gave then tours of
our facility on Lincoln Avenue Rocky Marcoux came,

Martha Brown, Benji Timm  In September of 2006 Mayor
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Barrett came and toured cur facility on Lincoln Avertue,
and, you know, the purpose of giving those tours and
communicazing to the City prior to buying the property
was to make suxre that they knew who we were and what
kind of businesses we were in and what we intended to do

s0 that we wouldn't end up surprising them or getting

74

chased out right after buying the property
And what did the City officials tell you?
wWell, they were supportive of our buying the property
and redeveloping it and bringing jobs and business
there  Actually, we discussad their participacion in
helping us deal with some of tha problems with the
property or redeveloping the prcperty and how chat would
go about
what is the current attitude of the City officials wath
respect to the property in question?
According to Benji Timm's testimony they want to own it
or nothing
So you are no longer desirable?
We are no longer desirable.

MR BODE Thank you That's all the
questiong I have.

Your Honor, I would offer the exhibits into

evidence that are markad

THE COURT Any objection to the exhibits?

MR RAGOPIAN I just have some questions on
the Exhibit 20, but otherwise, no

THE WITNESS Is 20 the remarked Exhibit 87

MR HAGOPIAN No objection. Your Honor

THE COURT And 20 is the large display; 1is

that correct?

75

Page 59 of 75
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1 MR HAGOPIAN- Yes

2 THE COURT Okay So you have decided you are
k] not objecting to chat?

4 MR HAGOPIAN- I dscided Y am npot objecting

5 THE COURT Okay All of these exhibits then
6 are admitted into evidence That is the set of exhibits
7 idencificd by this witness during direct examination

8 Okay Mr Hagopian

9 MR HAGOPIAN Thank you, Your Honor

10 (ROSS -EXAMINATION

11 BY MR AAGOPIAN

12 Q Looking at Exhibat §--

13 Exhibit 8 or Exhabit 207

»

4 Q Well, let's lcox at Exh:bic 20 since it's up there. ALl

15 right. We will look at Exhibit 8 We will locok at

16 BExhibic § Looking at Exhibat 8, which puildings at the
17 MITC parcel are currently occupled?

18 A Are currently occupied to what exteot?

19 @ Occupied as in being used

20 A Building 8 is being Lsed

21 Q For what?

22 A There is general offices in there for several d:fferent
23 companies

24 Q What are the offices in there~

25 A Great Lakes Asbestos Abatement has offices ia there
76
1 Nordmark has got an office in there MITC's gercral
2 office 18 in there Knapp may or may not move stuff
3 into there They have got some equipment on site Wae
4 are working on Buildang 70

5 o] What do you mean working on Buildiag 707
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MR KAGOPIAN Okay
You testified about havang 31 rail cars on the property,
correct?
Yea
How long have they been there?
Some have been there for about two months  Scme have
been there for two or three weeks Locomotive has been
there for about a year Wa got two rail cranes comang
in a couple of wasaks I have got an offer out on
another 20 intexrmodal cars.
Intermodal rail cars?
Intermedal cars are the cars that you put shipping
containers on
Now, if RACM has a proposed boring in or near the
vicinmity of a rallrecad track, it would be possaible,
would it not. for MITC to coordinate its testing
ectivities with RACM and Earth Tech 30 as not to
interfere with the use of that track. correct?
It may be I would have to know which boring you were
talking about and where you were golng to put it and
when you were going te do it
If you sat down with Doug Graham or Benji Timm and got
all of the answers to those quescions, that would help a
lot with the cooperation, wouldn't it?

It's not my understanding that RACM 18 all that

interegted 1n cooperating with ug

That doesn't answer my gquestion though Communication
like that could minimizée any potential interferenca,
correct?

It would certainly take my time
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6§ Q That dossn't answer the question either

T THE COURT Mr Hagopian, if there 18 an order
8 for testing that comes from this Court, I will certainly
9 expect full cooperation among the parcies and certainly
10 expect that the City and Earth Tech or whoaver the City
11 employs will work diligently to manimize the intrusion
12 in terms of the amount of tima involved and will
13 minimize the intrusion with respect to interference of
14 the operations. Similarly, I certainly would expect the
15 property owner to do the same in order to reduce the
16 difficulty and time consumption involved, and it would
17 benefit everyone I am gsurae that's how averyone sees
18 it I just can't imagine thac there would be any
19 incentive on the part of either party to interfere with
20 the process
21 Now, in particular, I would expect Mr Bjodstrup to
22 be particularly helpful in that respect as well as
23 Mr Graham I doa't mean to be saying that I think
24 thera is going to be an order for boring or for any
25 intrusion J don't know that yet because the testimony
91
1 isn't closed and I have not sufficiently studied the
2 law, but I do know that if there would be such an order
3 coming from this Court that both partias would cooperate
4 and get this done in an efficienc manner
5 Is my hunch on that correct, Mr Bjodstrup?
[ THE WITNESS- Yes
7 THE COURT Good

8 Q Benji Timm did provide to you the Phase 1 aralysis for
8 the MITC parcels, correct?

15 A ¥eah  After he already asked for a warrant to do a

11 Phase 2

12 Q I am aorry Can you do speak into the microphone?

13 A Yes  After he asked for a Phase 2, we did get the
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TO:

VIA PERSONAL DELIVERY

Redevelopment Authority of the City of Milwaukee
Attn Rocky Marcoux, Commissioner

Department of City Development

809 North Broadway

Milwaukee, Wisconsin 53202

VIA PERSONAL DELIVERY

City of Milwaukee Clerk

Attn- Ronald D. Leonhardt, City Clerk
City Hall, Room 205

200 East Wells Street

Milwaukee, Wisconsin 53202

DEPARTMENT OF CITY DEVELOPMENT
Date:_@-]d-¢8
Time;.._11-¢0 \

Rec'd by:

Notice of Circumstances of Claim and Claim — Milwankee Industrial Trade Center, LLC

PLEASE TAKE NOTICE that Milwaukee Industrial Trade Center, LLC (hercmafter

“MITC™), hereby makes a claim against the Redevelopment Authority of the City of Milwaukee

(hereinafter “RACM") and the City of Milwaukee (hereinafter “the City™).

In November, 2006, MITC purchased several parcels of real estate (“the Property™)

located in the City of Milwaukee. The Property was previously owned by Tower Automotive

Corporation and was purchased from the trustee appointed in the Tower Automonve bankruptcy

proceedings. The Property consists of approximately 84 acres and is bordered by Capitol Drive,

West Hopkins Street, West Townsend Street, and North 27" Street. The Property contatns eight

(8) parcels with the followng tax identification numbers 269-9993-110-2, 269-0261-100-1, 269-

0305-113-5,270-0144-111-1, 285-1704-110-8, 285-1724-111-5, 269-0252-112-6, 269-0259-4.

The largest parcel (tax key 269-9993-110-2) 1s approximately 76 acres, 15 improved with

approximately 2.2 million square feet of buildings and is zoned Heavy Industrial (IH) The

' remaining seven (7) parcels are vacant lots.

Approximately 200.000 square feet of improvements on the Properly were designed and

constructed as office space. The remaining 2 mithon square feet of butldings on the Property



were designed and constructed for heavy industry and manufactuning. The Property is located on
an active rail line. The existing rail infrastructure on the Property includes a rail scale, dock
level sidings and indoor track under overhead cranes.

Approximately | million square feet of the industrial improvements was updated 1n the
late 1990's Improvements made at that time included upgrades to the clectrical infrastructure,
improvements to the sprinkler systems, the replacement of roofs on several buildings and the
construction of an annex to one of the buildings.

During the summer of 2006, representatives of MITC met with officials of the City and
RACM on several occasions to discuss MITC’s proposed use of the Property The meetings
were attended by City officials including, Mayor Thomas Barrett, Rocky Marcoux, the
Commussioner of RACM and Department of City Development (*DCD"), Martha Brown, the
Deputy Commussioner of DCD, Patnick Walsh, the President of the Milwaukee Econtorme
Development Corporation (“MEDC"), Milwaukee Aldermen Willie Wade and Ashanti
Hamilton, and other representatives of the City of Milwaukee.

Two of these meetings, including one attended by Mayor Barrctt, were conducted at
MITC’s facility located at 4777 W Lincoin Ave , West Milwaukee, Wisconsin The purpose of
the visits to the Lincoln Ave. Property was to give the Mayor and other City representatives an
opportunity to tour the current operations of Knapp Railroad Builders, Inc. (“Knapp”), Midwest
Rail & Dismantling, Inc. ("Midwes(’") and West Milwaukee Recycling, LLC (“WMR™), all
prospective tenants of the Property. Durning these meetings, City and RACM officials indicated
support for MITC’s plans to relocate and expand Knapp, Midwest and WMR to the Property.

The major concern expressed by the City officials during these meetings was the preservation of



the main office building on the Property and the expectation that the northernmost portion of the
Property which borders Capitol Drive woutd be developed for “mixed use”

RACM's chief responsibilities are to eliminate blighting conditions that inhibit
neighborhood reinvestment, to foster and promote business expansion and job creation, and to
faciitate new business and housing development. Toward that end, RACM prepares and
implements comprehensive redevelopment plans, assembles real estate for development, is
empowered to borrow money and may condemn property in furtherance of its redevelopment
objectives. RACM relies on DCD for its professional, technical and administrative support to
carry out its objectives

DCD 1s an admimstrative department of the City which is responsible for, among other
things, the regulation of business and real estate development, land use planming and
construction and occupancy permitting within the City’s. One of the functions of DCD 15 to
issue Certificates of Occupancy to individuals and businesses which desire to occupy certain
properties within the City of Milwaukee that are either new commercial construction, buldings
that have a change of use or butldings that have been vacant for some time and are reopened for
use. Under the provisions of City ordinance, Subchapter 8, Section 200-42, the commissioner of
DCD has a duty to and shall issue a Certificate of Occupancy after an application has been filed
by the owner or tenant of a property after it is found by DCD that the building, structure or
premuses in question complies with all City regulations applicable to the proposed occupancy.

The Property 1s subject to The Redevclopment Plan for the West Capitol Drive and North
35" Street “Century City" Project Area (hereinafter “the Redevelopment Plan™) which was
drafied by RACM. The primary goal of the Redevelopment Plan is to promote the attractive,

productive and efficient use or reuse of fand and buildings in the Project Area, which includes



the Property, in a manner that provides high quality sites for businesses and industry while
benefiting the surrounding community. The Redevelopment Plan set forth the policy of
encouraging future and cusrent owners, developers and lessees to develop and implement
individual redevelopment plans for the Property. MITC prepared such a plan and submitted it to
DCD and RACM in the summer of 2007. The plan included an evaluation of development
potentials including an analysis of employee earnings on a jobs-per-acre basis under threc
different development scenarios. DCD refused to discuss this plan with MITC due to the City
and RACM's desire to acquire the Property and redevelop 1t.

In furtherance of its intent to utilize the industrnial amemties on the Property and lease it to
third-parties, MITC and 1ts prospective tenants began applying for Certificates of Occupancy
On July 6, 2007, DCD issued a Certificate of Occupancy to Great Lakes Asbestos Abatement,
LLC, a tenant of MITC to occupy one of the buildings on the Property. This Certificate of

Occupancy was for general office use.

On August 9, 2007, Midwest, a prospective tenant of MITC, apphed to DCD for a
Certificate of Occupancy to occupy a portion of the Property and paid the required fee.
Midwest's intent was to use the Property as an office, contractor's shop and contractor’s yard.
Pursuant to the Redevelopment Plan, contractor’s shops and contractor’s yards are permitted
uses as a matter of right and offices are considered limited uses. DCD has not issued Midwest's
Certificate of Occupancy. despite the fact that Midwest's proposed use 1s in compliance with the
Redevelopment Plan

On August 9, 2007, Knapp, a prospective tenant of MITC, apphed to DCD for a
Certificate of Occupancy to occupy a portion of the Property and paid the required fee Knapp,

pursuant to its application, intended to use the Property as an office. contractor’s shop and



contractor's yard. After making imnquines with DCD, representatives of MITC leamed that DCD
and RACM ordered that certain building and electrical inspections were not to be completed as
part of the normal course of confirming compliance with City regulations which in tumn
prevented issuance of the Certificate of Occupancy To date, the necessary mnspections have not
been performed and Knapp has not been issued a2 Certificate of Occupancy to occupy the
Property The inspections of the Property that were required for 1ssuing Knapp's permit were
delaved intentionally by DCD and RACM to prevent Knapp from occupying the Property and to
prevent MITC from leasing the Property despite the fact that the use of the Property proposed by
Knapp was in full complhance with the Redevelopment Plan

On or about August 15, 2007, Belly Commeodity Trading, LLC, (hereinafter “Belly™) a
prospective tenant of MITC, applied to DCD for a Certificate of Qccupancy to occupy a portion
of the Property and paid the required fee. Belly, pursuant to its application, intended to usc a
portion of the Property as an indoor collection recycling facility. To date, neither Belly nor
MITC has received any input from either DCD or RACM as to the status of sard application, nor
has the Certificate of Occupancy been i1ssued to Belly On or about December 13, 2007, the City
produced a letter as part of an open records request submitted by MITC. Said letter was from
DCD and was addressed to representatives of both MITC and Belly. This letter advised both
parties that Belly would be required to obtain a conditional use permit from RACM for its
proposed use of the Property Neither MITC nor Belly ever received this letter. DCD and
RACM'’s faillure to properly notify Belly that a conditional use permit was required for its

proposed use of the Property has unreasonably delayed Belly’s Certificate of Occupancy

apphication and MITC's right to lease the Property.



In July, 2007, Nodemart, LLC {hereinafter “Nodemart”) a prospective tenant of MITC,
submutted an application for a Certificate of Occupancy to DCD to occupy space at the Property
and paid the required fee. On December 13, 2007, the City produced a document dated
September 10, 2007, from DCD to representatives of both MITC and Nodemart. This letter
advised both parties that DCD would require a plan of operation from Nodemart so that a use
determination could be made by DCD for purposes of issuing the Certificate of Occupancy.
Neuther Nodemart nor MITC received this September 10, 2007 letter from DCD. To date,
neither Nodemart nor MITC has received any response from DCD or RACM about the status of
Nodemart's application for a Certificate of Occupancy. DCD and RACM's failure to properly
notify Nodemart that a plan of operation was required for its proposed use of the Property and to
take further action in processing Nodemart’s application has unreasonably mterfered with
MITC'’s right to lease the Property.

RACM and the City bave had negotiations with MITC to purchase the Property. In the
course of these negotiations, representatives of RACM and the City have indicated that 1f MITC
15 not willing to sell at a price agreeable to RACM, that RACM and/or the City will exercise its
eminent domain powers to condemn the Property By denying the applications for Certificates
of Occupancy, RACM and the City has dimmished the value of the Property in an attempt to
acquire the Property at a reduced price. The City and RACM have further damaged MITC's
ability to market and develop the Property by undermining MITC's credibility with potential
tenants and purchasers by refusing to issue the duly applied for Ceruficates of Occupancy

MITC and its tenants have a legal nght to the Certificates of Occupancy, and DCD and
RACM have a duty to process and 1ssue the Certificates of Occupancy where applicable RACM

and DCD’s failure to process the applications for the requested Certificates of Occupancy and to



issue said Ceruficates when necessary is arbitrary and capncious as several of the applications
are permitted uses under the Redevelopment Plan

Pursuant to this Notice of Curcumstances of Claim and Claim, MITC s respectfully
requesting that DCD and RACM reverse their decisions and process said applications and issue
the Certificates of Occupancy where applicable In addition, MITC is seeking damages of
$32.000,000 00 for RACM and the City’s refusal to process and issue the Certificates of
Occupancy, as the refusal is contrary to the Redevelopment Plan, the City’s Ordinances, the
Wisconsin Statutes and applicable case law. Consequently, MITC has suffered a regulatory
taking of the Property by the City and RACM and has continuing damages In addition, the City
has violated Article 13 of the Wisconsin Constitution by engaging in conduct necessarily
designed to deprive MITC of the fair market value of the Property

MITC hereby makes a claam aganst the City and RACM for moncy damages 1n an

amount set forth above and makes this Notice of Circumstances of Claim and Claim pursuant to

Section 893.80, Wis. Stats,

Dated this [1day of February, 2008.

MURN & MARTIN, S C

Attorneys Tmant
MilwauEce Industyial Trade Center, LLC

s

By:
~~ Donald ] Mumn
State Bar No, 1013371
J Michael Long
State Bar No. 1024915
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MURN & MARTIN, S.C.

DONALD J. MURN N2 W22961 Watertown Road
ALSO LICENSED 1¥ TFRAS Waukesha, W1 54184
dmurndmurnlaw.com -

Phone. (202) 3248300
Fax {2062] 3249200
www murilaw com

June 5, 2008

VIA HAND DELIVERY

Mr. Gregg Hagopian Mr Thomas O Gartner
Assistant City Attorney Assistant City Attorney
Milwaukee City Hall Milwaukee City Hall Suite 800
200 E. Wells Street, #800 200 East Wells Street
Milwaukee, W1 53202-3515 Milwaukee, WI 53202-3551

Re: Milwaukee Industrial Trade Center, LLC/RACM Access
Milwaukee County Case No. 08-CV-1772

Dear Mssrs. Hagopian and Gartner:

The Redevelopment Authority of the City of Milwaukee ("RACM™) has a motion pending before
Judge Kahn to obtain access to Milwaukee Industrial Trade Center, LLC's ("MITC"”) 84 acre
property {“Property™) which was once the Tower East Facility. RACM seeks this access
pursuant to §66.1333 Wis. Stat., which is Wisconsin's Blight Elimination and Slum Clearance
Act. In addition to the reasons set forth n 1ts bricf filed with the Court on May 8, 2008, MITC
further maintains that RACM's nght to access under Wis Stat. §66 1333 is pre-empted by the
federal Interstate Commerce Commssion Termination Act {*ICCTA™) and therefore RACM is
without authonty to access the Property 1o perform the work set forth in its motion.

In 1996, the ICCTA revised rail transportation 1n the United States. The ICCTA abolished the
Interstate Commerce Commission and replaced it with the Surface Transportation Board
("STB™) Under the ICCTA, the STB has exclusive jurisdiction over rail carriers and rail
facihities The ICCTA contains an express preemption clause which provides “Except as
otherwise provided in this part, the remedies provided under this part with respect to the
regulation of rail transportation are exclusive and pre-empt remedies provided under Federal or
State law.” 49 U.S.C §10501(b)}2) “Transporiation” is broadly defined in the ICCTA and
includes-

A. a locomotive, car, vehicle, vessel, warchouse, wharf, pier, dock, vard, property,
facility, instrumentality, or equipment of any kind related to the movement of passengers or
property, or both, by rail.

B. services related to that movement including receipt. delivery, clevation, transfer in
transit, refngeration, wcing, veniilalion, storage, handhing and inlerchange or passenyers and

property.

1 3UB KM
S CASESMWME-MY Ville Ind Trade Cor DIM Correspondence Hagaoim-Gartner0s o-3-08% doc
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49 U.S.C. §10102(9)

On May 16, 2008, the STB granted MITC d/b/a Milwaukee Terminal Railway, the authonty 1o
acquire and operate approximately 2 miles of rail ine on the Property in Milwaukee. (See
attached document.) As a result of thss approval, MITC and the Property are now subject to
regulation by the STB pursuant to 49 U.S.C. §10501 This federal law pre-empts state and local
authority to regulate railroad property, including RACM’s authonty to obtain access to the

Property under §66.1333 Wis. Stat.

As you know, MITC has withdrawn al] offers to sell the Property to either RACM or the City In
order to acquire the Property, RACM must now attempt to condemn it. However, RACM’s right
to condemn the Property 1s pre-empted under the ICCTA. There 1s federal case law to support

this position.

The Federal District Court, Western District of Wisconsin, has ruled that “condemnation” is
“regulation”, and 1s the most extreme type of control over rail transportation as it 1s defired 1n
the ICCTA. See Wisconsin Central, Lid. v. The City of Marshfield, 160 F. Supp 2d 1009 (W D
Wis 2000). Any effort by RACM or the City to now condemn the Property would be
“impermissibly attempting to subject to state law property that Congress specificatly put out of
reach.” Id ar 1014. This issue has also been considered by the United States Court of Appeals
for the 6" Circuit See City of Riverview vs. Surface Transportation Board, 398 F 3d 434 (6"

Cir. 2005).

The legislative history of the ICCTA makes it clear that local governments may exercise certain
police powers over the development of railroad property which protect public health and safety,
provided such regulations are settled and defined, can be obeyed with reasonable certainty, entail
no extended or open ended delays, and can be approved without the exercise of discretion. For
example, courts have found it permissible for a local government to apply its building and
electrical codes as long as they do so without discrimination. See Flvnn v Burlington N Santa
Fe Corp , 98 F. Supp.2d 1186, 1189-90 (E.D. Wash. 2000). But states and municipahties are not
free to impose any requirements that they wish on a railroad 1n the name of police power

Likewise, the City of Milwaukee's regulatory authority over the Property is limuted. The City
may perform electrical, plumbing inspections, etc , on the Property. However, RACM does not
have the authority to gain access to the Property under Wis. Stat. §66 1333 in order to perform
environmental inspections, surveys and other testing. These actions under Wis. Stat. §66 1333
are in contemplation of RACM condemmng the Property, a course of action RACM 15 barred
from pursuing under the ICCTA due to the fact that such an action would directly interfere with
MITC’s ability to operate a railroad on the Property.

As you can see, the City's limited regulation over MITC and the Property and RACM's total
lack of authonty renders RACM's pending Motion for Special Inspection Warrant and Order
moot. MITC hereby demands that this motion be withdrawn. If RACM refuses to withdraw 11s
motion, MITC shall file an additional objection and brief asserting federal pre-emption of the
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matter and issues involved in RACM’s motion. Federal pre-emplion may also eliminate the need
for MITC to pursue 1its Mandamus action against the City and RACM provided the City 1s
willing to now 1ssue the requested occupancy permits to MITC's tenants.

Please advise as soon as possible as to whether RACM will voluntanly withdraw 1ts mouon and
whether the City will proceed with granting the occupancy permits in guestion

Very truly yours,
MARTIN, S.C.
e

onald J. Mum
DIM.krm
Enclosures

cc.  Jerry Blomberg, MITC, LLC
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MURN & MARTIN, S.C.

JOHN THEILER BODE N20 W2296] Watertown Road

jbode@murafaw com Waukesha, W] 53186
(d -
Phone [262) 524-8500
Fax {262) 524-9200
www murnlaw com

June 10, 2008

o M TC RR BRIEF
Niwaukee, W1 57233 “TOM MG F‘ ) b 1 J)

Re:  Milwaukee Industrial Trade Center, LLC v. City of Milwaukee, et al.
Case No. 08-CV-001772

Dear Judge Kahn:

Enclosed for filing please find Milwaukee Industrial Trade Center, LLC’s Additional Objection
to Jurisdiction Regarding RACM’s Motion and the verified opinion letter of Thomas F.
McFarland which we are hereby filing with the Court in the above-entitled action. These filings
pertain to RACM's Motion which has been previously filed with the Court and which is
currently scheduled to be heard by the Court on June 30, 2008 at 1:45 p.m.

MITC reserves the right to file additional supporting materials and an additional supplementary
brief prior to the time of the hearing on the matters in question.

By copy of this letter, all counsel of record are also being served with the enclosed documents,
Please date stamp the enclosed copy of this letter and return to me in the envelope provided.

Thank you for your attention to this matter,
Very truly yours,
MURN & MARTIN, S.C.

Jr. Brian Bjedstrup, MITC (w/encl.)
Gregg Hagopian, Esq. (w/encl.)
Tom Gartner, Esq. (w/encl.)

2/5/08/8
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L.aw OFFICE

THOMAS E MCEARLAND, PC.
208 SoUTH LASALLE STREET - SUrTE 1890
CHICAGO, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204
FAX (312) 201-9695
mcfarland@aol.com
THOMAS B MCRRLAND

June 6, 2008
By e-mgil to dmurn@muprnlaw,com
Donald J. Mum, Esaq,
Mum & Martin,.S.C.
N20 W22961 Wetertown Road
Waukesha, WI 53186

Re: Milwaukee Industrial Trade Center, d.b.a, Milwaukee Terminal Railway
Dear Don:

This responds to your request that I provide a legal opinion as to whether State or local
land-uge and/or environmental regulations would be federally preempted if attempted to be
applied by the City of Milwaukee (the City) to the railroad facilities or operations of the
Milwaukee Industrial Trade Center, d.b.a. Milwaukee Terminal Rajlway (MITC) at the former
A.O, Smith plant site at Milwaukee, WI.

OVERVIEW

Far the reasons explained herein, it is my opinion that any such laws or regulations would
be federally preempted if they were attempted to be applied in a manner that would prevent or to
materially delay railroad operations being conducted, or to be conducted, by MITC. That federal
preemption would apply specifically to a requirement by the City that MITC obtain an occupancy
permit before condncting rail operations. Any attempt by the City to assert eminent
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domain to condemn the property on which MITC will conduet rai] operations would also be
federally preempted.

QUALIFICATIONS TO RENDER OPINION

I am highly qualified to render the opinior: that you have requested. I have been actively
engaged in the practice of law for the past 43 years. Throughout that long career, my speciaity in
practice has been railroad law. Prom 1965 to 1970, I was a Commerce Attomey in the Law
Department of Illinois Central Railroad in Chicago. From 1970 to 2001, I was a member of the
Chicago Law Firm of Beinap, Spencer, Hardy & Freeman and successor fitms, engaged
exclusively in the practice of railroad law. From 2001 to the present, I have been a sole
practitioner, also engaged exclusively in the practice of railroad Jaw.

1 have been actively involved in cases in which the status of an entity as a rail carrier
subject to the jurisdiction of the Surface Transportation Board (STB) has been determined. I
bhave closely followed decisions of the STB and the Courts on the scope of federal preemption of
State and local regulation of activities of rail carriers. 1bave rendered a number of legel opinions
on that subject matter.

I represented MITC in obteining anthority from the STB to acquire and operate railroad
trackage as a rail commeon carrier on the former site of the A.O, Smith Corp. manufacturing
operations at Milwaukee, W1. I was the principal attorney for Bulkmeatic Reilroad Corporation
(BRC), which was one of the first entities to acquire and 6perate over trackage.as a rail common

carrier that theretofore had been owned and operated by a private, non-reitroad entity.
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1 have signed this opinion and have had my signature notarized to provide assurance that

the facts and the law stated in this opinion are personally known to me to be true and correct.
FACTUAL BACKGROUND

In November, 2006, MITC purchased approximately 84 acres of industrial land in
Milwaukee, W1 bordered by Capitol Drive, West Hopkins Strest, West Townsend Street, and
North 27" Street (the property). The purchase was made from the Trustes in bankruptey of
Tower Automotive Corp. (Tower). Tower had acquired that property from A.Q. Smith Corp.
{Smith) in 1997. Tower declared bankruptcy in 2005. Smith had used the property since
approximately 1920 for the manufacture of undercarriages for antomobiles.

The property is zoned heavy industrial. It is improved with approximately 2.2 million
square feet of buildings. There are approximately two miles of railroad trackags thet serves
buildings on the property. That trackage is connected at the edge of the property to an active rail
line that is leased by Wisconsin & Southern Railroad Co, (WSOR) from Canadian Pacific
Railwey Company (CP). Existing rail mfrastructure on the property includes a rail scale,
dock-level sidings, and indoor track under overhead cranes.

In view of that extensive rail infrastructure, the property is highly conducive to use asa
rail terminal and/or rail-truck transloading facility. When Tower owned the property, it operated
over the railroad trackage in conjunction with its own mmufacturing operations. When Smith
owned the property, Milwaukes Road, predecessor of CP and WSOR, operated over that trackage

as private track pursuant to private sidetrack agreement with Smith,
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After MITC refurbished the property, the owners of MITC proposed to relocate their own

businesses onto the property. Those businesses are rail-related, but they do not require rail

service. The City took the position that relocation of those businesses requires occupancy

permits in accordance with a Redevelopment Plan for the West Capitol Drive and North 35%
Street “Century City” Project Area. After the City failed to issue those occupancy permits, MITC
filed a Petition for Writ of Mandamus to force the City to do so. See Milwgukee Industrial Trade
Center, LLC v. City of Milwaukes, et ol., Cir. Ct., Milw. Cty., W1, No. 2008-CV-001772. That

action is pending.

Recently, business opportunities for the property that would require rail service became
aveilable to MITC, i.e.:
(1) transloading of commodities from railcars to trucks for local distribution in the

Milwankee and Chicago areas. Some of those commodities would be transloaded

directly from railcars to trucks. Other commodities would be unloaded from
railcars, stored in warehouses on the property for varying periods, and would later
be loaded onto trucks;

(2)  similer transloading as described in (1) above, except that the commodities would
be processed, packaged or repackaged on the property before being loaded onto

trucks for local distribution. Specific prospects for that type of transloading are

salt, granulated clay (kitty litter), decorative stone, railroad ballast and concrete;
and

(3)  repair, cleaning, and assembly of raflcars, and powering of locomotives.
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MITC intends to perform rail transportation within the property as a rail common carrier

in conjunction with the above activities, MITC intends to do business in that respect as
Mifwaukee Terminal Railway (MTR). Accordingly, on April 16, 2008, MITC-MTR filed af the
STB a Notice of Exemption from 49 U.S.C. § 10901 for its acquisition and operation of the
tailroad trackage on the property as a rail common carrier. That Notice was docketed by the
STB as Finance Docket No. 35133, Milwaukee Industrial Trade Center, LLC, d.b.a. Milwaukes
Terminal Ratlway — Acquisition and Operation Exemption — Private Trackage at Milwaukee,
WI. Attached hereto as Appendix 1 is a copy of the Corrected Verified Notice of Exemption
under 49 C.FR. § 1150.31 filed by MITC-MTR on April 16, 2008.

On May 1, 2008, the STB issued a notice to the public of the filing of MITC-MTRs
Notice of Exemption. That STB notice was published in the Federal Register on May 1, 2008,
Attached hereto a3 Appendix 2 is a copy of the STB’s notice as published in the Federal Register
on May 1, 2008 at page 24115.

1t is provided in 49 CE.R, § 1150.32(b) that a Notice of Bxemption for acquisition and
operation of a rail line by an entity not theretofore having catrier status (i.e., MITC-MTR) shall
becoms effective 30 days after the filing of the Notice at the STB,

No protest nor petition for stay of the exemption for MITC-MTR’s rail ins acquisition
and operation was filed. Inasmuch as the MITC-MTR Notice of Exemption was filed on April
16, 2008, the exemption for MITC-MTR's acquisition and gperation of the trackage on the

y The STB has adopted a class exemption from the application requirements of 49
U.S.C. § 10901 for acquisition and operation of rail lines by entities who were not theretofore rail
carriers. See 49 C.F.R. §§ 1150.31, et seq.
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property thus became effective on May 16, 2008. Axs

carrier subject to the jurisdiction of the STB, However, the authority conferred by the exemption
is permissive, not mandatory. Therefore, MITC-MTR can implement that authority by beginning

rail operations at any time on or after May 16, 2008.

PLICATIO
‘There is an express statutory federal preemption of Stats and local regulation of rail

activities that are subject to STB regulation. That express preemption is contained in 49 U.S.C.
§ 10501(b), as follows (emphasis added):

(b) The jurisdiction of the Board over—

(1) transportation by rail carriers, and the remedies provided
in this part with respect to rates, classifications, rules (including car
gervice, interchange, end other opurating rules), prectices, routes,
services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks,
or facilities, even if the tracks are located, or intended to be
located, entirely in one State,

is emclustve oneptasoﬂ\ervnsepu'owded mtlns part,_tl_ig_mngmm

There are several legal requirements that must be met for that federal preemption to
epply. First, in order to be considered to be “rail” iransportation as that term is used in 49 U.S.C.
§ 10501(b), the transportation at issue must be performed by a legitimate “rail carrier” who is

subject to STB regulation. The term “rail carrier” is defined in 49 U.S.C. § 10102(5) as follows:
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“rail carrier’ means a person providing common carrier railroad
transportation for compensation, but does not include street, suburban, or
interurban electric railways not operated as pert of the general system of rail
transportation. ..

Secondly, in order to be considered to be rail “transportation™ as that term is used in 49
U.S.C. § 10501 (b), the railroad facility or activity at issue must constitute “transportation”
subject to STB regulation. The term “transportation” is defined quite broadly in 49 U.S.C.

§ 10102(9) as follows:
(9) “transportation" includes—

(A) a locomotive, car, vehicle, vessel, warshouse, wharf,
pier, dock, yard, propecty, facility, instrementality, or equipment of
any kind related to the movement of passengers ox property, or
both, by reil, regardless of ownership or an agreement concerning
use; and

(B) services related to that movement, including receipt,
delivery, elevation, fransfer in trangit, refrigeration, icing,
ventilation, storage, handling, and interchange of passengers and
propexty;

Thirdly, in order to be considered to be “regulation” of rail transportation as that term is
used in 49 U.S.C. § 10501(b), the State or local action to be federally presmpted must be applied
to prevent or to materially delay reil operations subject to STB jurisdiction. The term
"regulation” is not statutorily defined, but its meaning is reasonably clear as a result of case law.,

For the reasons explained below, I am firmly of the opinion that land-use and/or
environmental regulations or laws, including specifically a requirement of an occupancy permit
or condemnation of the property on which MITC-MTR will operate, would be federally

preempted if they were attempted to be applied by the City in 2 manner that would prevent or
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meterially delay MITC-MTR’s rail operations because such application would constitute
regnlation of rail trangportation subject to the express federal preemption provided for in 49

U.S.C. § 10501(b).

The issue with respect to the status of MITC-MTR &s a legitimate rail carrier is whether it
obtained authority from the STB in good faith in order to provide rail service in responseto a
legitimate public need, or instead obtained such anthority solely in order to assert federal
preemption available to rail carriers in regard to land-use, environmental and/or eminent domain
authority available to the City. If the former, MITC-MTR qualifies as a rail carrier for the
purpose of application of fedcral preemption,; if the latter, MITC-MTR would not be treated as a
legitimate rail carrier qualified to assert such federal preemption.

In my opinion, the series of decisions of the Courts and the STB in the Riverview-Irenton
case, identified below, are squarely on point in regard to that issue, and unequivocelly support a
determination that MITC-MTR is a legitimate rail carrier subject to STB regulation, and thus is
able to successfilly assert federal preemption in regard to State and local regulation of its rail
transportation activities.

As in the case at hand, the Riverview-Trenton case involved railroad trackage within
industrial plant property that had been operated as private track for many years, and which more
recently had been acquired to be operated as common carrier track subject to STB jurisdiction.
The track at issue in that case wes located on a parcel of land of approximately 271 acres along

the Detroit River in the towns of Riverview and Trenton in, Wayne County, Michigan. The
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parce] was used for many years for steel production by McLouth Steel Company (McLouth). The

trackage on that parce] connected at two points with tracks owned by Grand Trunk Western
Railroad (GTW), a subsidiary of Canadian National Railway Company (CN). Pursuant to an
agreement with McLouth, GTW operated over McLouth's private plant trackage in conjunction
with providing rail service to McLouth.

McLouth ceased operating at the plant and sold the property to DSC Steel Company
(DSC). Thereafter, DSC discussed potential sale and development of a 76-acre segment of the
property along the River with officials of the towns of Riverview and Trenton and Wayne County
(the Local Governments). The Local Govermments wanted to acquire that property in order to
convert it to a public use so that the public would have improved access to the area, and to make
the area more acsthetically pleasing.

However, DSC instead sold that 76-acre parcel to Crown Enterprises, Inc. (Crown).
Crown is a real estate development subsidiary of CenTra, Inc, (CenTra)., CenTra is a holding
company that own several transportation companies, including Mason Dixon Lines, Inc., a large
motor carrier,

Crown incorporated s railroad subsidiary, Riverview Trenton Railroad Company (RTR),
to whom it conveyed the 76-acre parcel. Realizing that Crown was not going to sell the parcel to
them, the Local Governments began to investigate the possibility of condermning the parcel under
Michigan eminent domain law. The attomsy for Wayne County sent a letter to Crown requesting
information relevant to the proposed condemnation of the parcel,
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RTR thereupon took two actions: (1) it filed a Notico of Exemption at the STB to acquire

the railroad trackage on the parcel, and to operate it as a rail common carrier; and (2) it filed a
motion for a prelintinary injunction in Federal District Court to enjoin the Local Governments
from proceeding with condemnation of the parcel.

In Riverview Trenton R. Co. v. County of Wayne, (E.D., Mich., No. 01-70078, entered on
April 10, 2001), the Court granted RTR's motion for preliminary injunction. The Court took
note of RTR’'s contention that it acquired the parcel for the "express pupose of providing
additione] intermodal terminal and cargo transfer capacity for Centra (sic.) transportation
subsidiaries and other carriers operating in interstate commerce in the Detroit area” (slip op. at 5).
The Court also noted RTR's contention that its activities would algo include “interchange
between motor carrier(s) and rail carriers and trensportation to ports throughout the United States
. . » (and) a near-by deep-water marine for the interchange of containers between deep-water ships
and rail carriers” (id) Emphasizing that Wayne County had not challenged the types of activities
that RTR intended fo conduet, the Court held that (slip op. at 6):

+ o « (Dt i8 clear to the Court that these projected activities by the RTTR

(RTR) fall squarely within the jurisdiction of the STB, and are preempted (by 49

U.S.C. § 10501(b)...).

No protests or petitions for stay were filed at the STB in response to RTR’s Notice of
Bxemption for acquisition end operation of the trackage on the 76-acre paroel. Consequently,
authority for that acquisition and operation became effective on the 30® day after that Notice was
filed. However, the Local Governments filed petitions under 49 U.S.C. § 10502(d) to revoke the

exemption for that authority primarily on the ground that RTR obtained rail carrier status for the
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sole purpose of shielding the 76-acre parcel from local condemnation, with the result that RTR is
not a legitimate reil carrier able to take advantage of federal preemption of local regulation of rail
carrier activities. During the course of the procesdings on revocation of the class exemption,
RTR filed a petition for an individual exemption of its acquisition and operation of the involved
trackage.

The STB revoked the class exemption, but in Riverview Trenton R. Co. - Petition for
Exemption from 49 U.S.C. 10901 1o Acquire and Operate A Rail Line in Wayne County, M1,
2003 STB LEXIS 251 (STB Finance Docket No. 34040, decision served May 15, 2003), the STB-
granted RTR’s petition for an individual exemption, subject to certain environmental conditions.
The STB summarized its action as follows ({d. at *14-15):

We find that we have jurisdiction over the transaction, and we will grant

the requested exemption, subject to mitigation conditions developed during the

environmental review process. 'We understand the desire by some opponents to

enhance the recreational and aesthetic nature of RTR's parcel, but our statutory

responsibility is to assess the transportation merits. Nonetheless, in response to

the concemns of the opponents, we will impose on RTR a monitoring and reporting

condition designed to ensure that we are kept advised of RTR’s progress in

implementing its project and to allow us to reopen and revisit the matter and take
eppropriats action if RTR does not follow through on the representations it has

made ip this proceeding regarding the development of rail service on this

property. To facilitate future interaction between RTR and local communities, we

will aiso impose & condition requiring RTR to designate a community liaison.

The STB first determined that it had jurisdiction over RTR s acquisition and operation
because the trackage in the 76-acre parcel constitutes a “railroad line” over which it has
jurisdiction and euthority under 49 U.S.C. § 10901(a)(4), rather than “spur, industrial, team,

switching or side tracks” over which it does not have authority to approve acquisition or
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operation by virtue of 49 U.8.C. § 10906. There is no question that inasmuch as this was RTR’s
initial acquisition and operation of trackage, such jurisdictional determination was legally
correct. See Effingham R.R. Co. - Pet. for Declaratory Order, 2 8.T.B. 606 (1997),
reconsideration denied, 1998 STB LEXIS 253 (STB Docket No. 41986, decision served Sept.
18, 1998), aff'd sub nom. United Transp. Union v, STB, 183 F.3d 606 (7* Cir. 1999); Bulkmatic
R, Corp. - Acg. & Oper. Exampt. - Bullmatic Transport Co., 2002 STB LEXIS 691 (STB
Finance Docket No. 34145, decision served Nov. 19, 2002), reconsidsration denled, 2003 STB
LEXIS 256 (decision served Mey 15, 2003).

Having asserted jurisdiction over the matter, the STB denied the Local Governments’
petition to revoke the exemption for RTR’s acguisition and operation of the rail trackage. Set
forth below is the STB's reagoning in support of that action (2003 STB LEXIS 251 at *21-25,
emphasis added):

Because RTR's transaction is subject to our jurisdiction, we proceed to
consider the exemption request. Section 10502(a) provides that, to the "maximum
extent" consistent with the rail provisions of our goveming statute, we "shall
exempt” a transaction from the requirements of the statute, including section  °®
10901, if we find that: (1) regulation is not necessary to carry out the
transportation policy of 49 U.S.C. 10101, and (2) either (A) the transaction is of
limited scope or (B) regulation is not needed to protect shippers from abuse of
market power. For the reasons discussed below, we find that the requirements of
section 10502 have been met.

Rail Transportation Policy. Wayne County argues that we should deny the
petition for exemption becacse regulation under 49 U.S.C. 10901 is necessary to

carry out the rail transportation policy of 49 U.S.C. 10101 (footnote omitted).
Basically, the County does not want to have the property used for rail or industrial
purposes, preferxing other uses that would enhance "the recreational and aesthetic
nature of the parcel," (footnote omitted) and better comport with surrounding
communities' quahty of life, pubhc health safety, and welfare ﬂg_mgng_m
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Here, RTR has developed specific plans for constructing an intermodal
facility for which there is evidence of a current demand, thereby furthering the
development of a rail transportation system that meets the needs of the public
[§ 10101(4)]). RTR has taken reasonable steps to prepare for the commencement
of reil operations, such as purchasing the necessary property and commissioning a
rail engineering firm (footnote omitted), There is evidence that the Detroit area
needs increased intermodal development and that RTR's project will help to meet
this need (footnote omitted). The proposed Detroit Intermodal Freight Terminal
(DIFT), relied on by opponents, is currently little more than a concept, and there
are reasons to believe that the DIFT and RTR's project would both serve a
transportation need. See RTR's reply filed on March 7, 2002, at 7-9 (footnote
omitted).

RTR elso has submiited statements from shippers supporting its project
(footnote omitted). RTR's opponents criticize these statements, arguing that: (a)
they are merely form lettors; (b) some of them incorrectly purport to represent the
views of the entire company rather then the lower-level officers signing them; and
(c) they express weak commitment to use of the terminal. RTR. responds,
however, that its efforts to elicit support have been hindered by the intense
comtroversy connecied with its transportation project. On balance, we believe that
the staternents show that the project is sound enough to attract some significant
support under difficult circumstances,

Accordingly, we find thet, based on careful consideration of the entire
record, this is a legitimats rail transportation project, which should be allowed to
go forward, By creating an additional rail intermodal terminal facility, the
trangaction will promote competition and reasonable rates [§§ 10101(1), (4), (5),
(6), and (12)]. The competitive benefits of independent texminals like the one
planned by RTR are documented in RTR's reply filed on March 7, 2002, v.s. of
Richard J. Schiefelbein. The exemption will also minitnize the need for federal
regulatory control [§ 10101(2)] and reduce regulatory barriers to entry [§
10101(7)]. The promotion of energy conservation, by the development of an
intermodal rail service like RTR's that can substitute for truck movements, is
another rail transportation policy that supports granting the exemption [§
10101(14)].
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On appeal by the Local Governments, the United States Court of Appeals for the Sixth
Circuit affirmed that STB decision. See City of Riverview v, STB, 398 F.3d 434 (6* Cir. 2005).
In doing so, the Court said (id. at 440):

The cities and county assert that the Board erred in approving RTR's
application to operate as a common carrier because, they allege, RTR merely
wanted to prevent eminent domain proceedings from advancing. The Board found
that "based on careful consideration of the entire record, this is & legitimate rail
transportation project, which should be allowed to go forwerd." It observed that
"RTR has developed specific plans for constructing an intermodal facility for
which there is evidence of a current demand . . . [and] taken reasonable steps to
prepare for the commencement of rail operations.” Further, RTR "has submitted
statements from shippers supporting its project.”

The Board's decision to grant RTR an individual exemption was not
arbitrary or irrational. The record before it provided sufficient evidence for it to
concinde that RTR proposes a legitimate operation. RTR developed specific plans
to create its railroad operations. In June 2000, it purchased a railway easement for
"mlmgressmdegresstomdfmmﬂm&ownParcel. ! also hired an
engineering firm "to ovaluats the suitability of the proposed site of the RTR[]
shortline and intermodal facility in the Detroit area and to design the track layout
within the facility." The engineering firm prepared a "feasibility engineering
review and layout” of the operations. Further, RTR hired URS Corporation to
prepare an environmental report on the effects of its proposal for submission to
the Board.

Along with undertaking these preliminary steps, RTR submitted a
significant amount of information in support of its proposal. For example, it
submitted a detailed environmental report, documenting the potential
environmental effects of the project and proposed mitigation efforts. It also
submitted svidence showing that its rail operations would benefit various types of
transportation companies, Approximately fifty companies sent letters to the Board
indicating that RTR's project would fill a need for an intermodal transportation
facility, Thres experts testified that the Detroit ares needed an intermodal facility.

Thus, the Board had befors it substantial evidence that RTR had taken the
preliminery teps necessary to establish its facility and that there was a need in the
area for such a facility. Given this evidence, it was rational for the Board to
conclude that RTR proposed a bona fide rail operation, In our opinion, these
findings are not arbitrary or irrational in violation of the requirements of the APA,
SUS.C. § 701 et seq.
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The Court distingnished the STB's decision in Jefferson Terminal Railroad Co. -

Acquisition and Operation Exemption - Crown Enterprises, Inc., 2001 STB LEX3S 267 (STB
Finence Docket No. 33950, decision served March 19, 2001), in which the STB revoked a class
exemption for acquisition and operation of trackage where the City of Detroit had already
commenced condemnation of the property on which the trackage was lIocated at the time fhat the
notice of exemption for acquisition and operation of the trackage was filed (389 F.3d at 441):

Petitioners rely on the Board's decision in Jefferson Terminal Rallroad
Company as evidence that RTR sought an exemption only to prevent
condemnation proceedings from advancing. Jefferson Terminal Railroad Co. -
Acquisition and Operation Exemption - Crown Enterprises, Inc., 2001 STB
LEXIS 267, STB Finance Docket No, 33950 (Merch 19, 2001), In Jefferson
Terminal, Jefferson, a subsidiary of Crown Enterprises, ' invoked class exemption
procedures to acquire and operate 1.2 miles of rail line in Detroit. At the time
Jefferson filed its notice with the Board, Detroit had already initiated
condemnation proceedings. Jefferson did not indicate to the Board that thers was
an ongoing condemmation action. The Board revoked Jefferson's class exemption,
becanse it felt that "a more searching process” under a petition for an individual
exemption or a full application was necessary. In so doing, the Board stated that it
was "troubled by Jefferson's failure to disclose that the property was about to be
condemned." In the Board's view, Jefferson's failure to mention this fact bolstered
the "City's allegation that the proposal that Jefferson submitted to this Board was
merely a device to acquire or retain property for non-rail purposes using federal
preemption as & shield.”

! Crown Enterprises is also the parent company of RTR.

Jefferson, however, does not require us to find that the Board's decision that
RTR proposed a legitimate operation was arbitrary or capricious. Unlike in Jefferson,
the Board here wes well aware that the local governments were considering
condemmnation proceedings on this property. In itg decision granting an individual
exemption, the Board recognized that "the County and the local commuumities have
a different vision for this property than RTR." More specifically, in its earlier
decision denying a class exemption, the Board explicitly acknowledged the concerns
of the local govemments that RTR was seeking an exemption to prevent eminent
domain proceedings from comamencing. In that decision, the Board stated:
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"Wayne County and the other opponents claim
that RTR's proposel is merely an attempt to preclude
the condemnation of some or all of the involved
property for public purposes. To date, no evidence has
been submitted that shows with any specificity what
property may be condemned, who would condemn it,
under what euthority, and for what specific purpose.
Nor has Wayne County or any other public body
submitted any timetable for condemnation."”

Thus, it is clear that the Board was cognizant of the local governments' concerns
when it reached its decision that RTR proposed a bona fide railroad operation.

. Purther, unlike in Jefferson, the local governments had not commenced
condemnetion proceedings by the time RTR requested an exemption from the Board.
The local governments admitted that they had just teken the preliminary steps of
investigating the possibility of condemning the land and that the "County had not at
that time and has not at this time decided fo taks this parcel."

We agree with the Board that the Jafferson Terminal case is different from

the present case and does not overcome the Board's conclusion that RTR's proposal

is made in good faith [footnote omitted).

It is evident that the case at hand is govemed by the Riverview Trenton case, not by the
Jefferson Terminal case. As in the Riverview Trenion case, MITC-MTR has developed specific
plans for establishing an intermodal facility to be served by the rail trackage under consideration,
for which there is evidence of a current demand, and MITC-MTR has taken reasonable steps to
propere for the commencement of rail operations. Further, like RTR, MITC-MTR is able to
produce numerous letters from shippers in support of the proposed transloading operation.

Unlike the Jefferson Terminal case, the City had not commenced condemnation
proceedings when MITC-MTR filed its Notice of Exemption at the STB for acquisition and
operation of the trackage as a rail common carrier. In fact, the City had not taken any

preliminary steps to condemn the property, as had been taken in the Riverview Trenton case at
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the time of the STB filing. No court action was pending when MITC-MTR filed at the STB
except MITC’s mandamus action directed at the City’s failure to have issued occupancy permits
for certain non-railroad businesses. It certainly cannot be rationally found that MITC-MTR's
filing at the STB to become a rail carrier was intended to undermine MITC’s own judicial action
dealing with non-railroad activities.

In summary, there is substantial evidentiary support for a determination that MITC-MTR
is a legitimate STB-regulated rail common carrier, and no persuasive evidence to the contrary.

2. The Intermodal Transloading Facllities And Service To Be Operated By
MITC-MTR Constitutes Rail Transportation Within The Meaning Of 49 U.S.C.

§10501(h)
There is no doubt that the intermodal transloading facilities and service to be operated by

MITC-MTR on the property under considerstion constitutes “rail transportation™ within the
meaning of 49 U.S.C. § 10501(b). It is provided in 49 U.S.C. §§ 10102(9)}(A) and (B) as
follows:

‘transportation’ incindes —

» « » property . . . of any kind related to the movement of . . . property ... by
rail . . . and services related to that movement, including . . , transfer in transit. ..

It is evident that the term “transfer in transit” encompasses transloading of commodities from rail
to truck, or from truck to mail, at an intermediate point prior to arrival at their uitimate
destination. That is precisely what will occur at the property under consideration.

Transloading of commodities from rail to truck or from truck to rail hes been consistently

determined to constitute “rail transportation” within the meaming of 49 U.S.C. § 10501(b). Ses,
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e.8., New York, Susquehanna & Western R. Corp. v. Jackson, 500 F.3d 238, 248 (3" Cir. 2007)
(""Thus, we hold that transloading operations are ‘transportation’ under the Termination Act [49
U.S.C. §§ 10102[9] and 10501[b]); Green Mi. R.R. Corp. v. Vermont, 404 F.3d 638, 644 (2d Cir.
2005 {. . . the proposed transloading and storage facilities are integral to the railroad’s operation
and are easily encompassed within the Transportation Board’s exchusive jurisdiction over ‘rail
transportation’ . . .”); Canadian National Ry. Co. v. City of Rockwood, 2005 U.S. Dist. LEXIS
40131, (ED, Mich., 5.D., 2005); Grafton & Upton R.R. Co. v. Town of Milford, 337 F.Supp.2d
233, 239 (D, Mass., 2004); Norfolk Southern Ry. Co. v. Clty of Austell, 1997 U.S. Dist. LEXIS"
17236 et *6 N.D., Ga., 1997).

3 State Or Local Laws Or Regulations Attempted To Be Applied In A Manner That
Would Preclude Or Materially Delay MITC-MTR’s Transloading Operations

ould Be Fed ted B )
It is clear that State or local land-use and/or environmental regulations that would require

an STB-regulated rail carrier to obtain a State or local permit as a prerequisite to conducting il
operations are federally preempted under 49 U.S.C. § 10501(b). Thus, in upholding en STB
decision that invalidated the application of State environmental regulations to railroad operations
under federal preemption, the Court of Appeels for the Ninth Circuit in City of Auburn v. United
States, 154 F.3d 1025 (9" Cir. 1998), said (at 1031):
« « « (DF local authoritiss have the ability fo impose ‘environmental®
permitting regulations on the railroad, such power will in fact amount to

‘*economic regulation’ if the carrier is prevented from constructing, acquiring,
operating, abandoning, or discontinning e line.
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In accordance with that principle, local zoning laws have been federally preempted as

attempted to be applied to require compliance by reil carriers as a condition to conducting rail
operations. See, e.g., Norfolk Southern Ry. Co. v. City of Austell, supra. It follows that other
land-use reguletions, such as a requirement to obtain an occupancy permit, that would require rail
carriers to obtain permits as a condition for them to operate would also be federally preempted.

It has been consistently held that condemmation of rail carrier property is quintessentially
regulation of rail transportation, such that State eminent domain laws are federally preempted by
virtue of 49 U.S.C. § 10501(b) if attempted to be applied to such rail property. See, e.g., City of”
Lincoln v. STB, 414 F.3d 858, 862 (8" Cir. 2005); Columbiana County Port Authority v,
Boardman Township Park District, 154 F.Supp.2d 1165, 1181-1182 (N.D., Ohio, ED, 2001); and
Wisconsin Central, Ltd. v. City of Marshfield, 160 F.Supp.2d 1009, 1013-1014 (W.D, Wisc.,
2000).

SUMMARY

Inasmuch as application of State or local land-use, environmentel, and/or eminent domain
laws or regulations by the City in a manner that would prevent or materially delay MITC-MTR's
transloading operations on the involved property would constitute “regulation of rail
transportation,” any such application would be federally preempted by virtue of 49 U.S.C.

§ 10501( b).
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AFFIRMATION

1 hereby certify that the facts stated in the foregoing document are true and correct, and
that the law stated therein is accurately represented, to the best of my information, knowledge,

and belief,

THOMAS F, MoFARLAND

TMcF:H.enc:wp8.001294\emDJM2

SUBSCRIBED apd SWORN to
before me this day of
June, 2008.
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Notary Public
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BEFORE THE
SURFACE TRANSPORTATION BOARD

MILWAUKEE INDUSTRIAL TRADE

)
CENTER, LLC, d.b.a. MILWAUKEE ) FINANCBE DOCKET
TERMINAL RAILWAY -- ACQUISITION ) NO.35133
AND OPERATION EXEMPTION -- )
PRIVATE TRACKAGE AT MILWAUKEE, )

WI

CORRECTED VERIFIED NOTICE OF EXEMPTYION
UNDER 4% C.F.R. § 1150.31

Pursuant to 49 CF.R. § 10502(a) and 49 C.F.R. § 1150.31, et seq., MILWAUKEE
INDUSTRIAL TRADE CENTER, LLC, d.b.a, MILWAUKEE TERMINAL RAILWAY
(“MITC™), a noncarrier, hereby provides corrected verified notice of its exemption from 49
U.S.C. § 10901 for its acquisition and operation as a common carrier of approximetely two miles
of trackage that is located within an 84-acre plant site at 2725 North Hopkins Street, Milwaukes,
WI 53216, formerly owned and operated by A.Q. Smith Corp. and later by Tower Automotive,
Inc. (the rail line). The Corrected Notice adds a request for exemption of acquisition of the
trackage in addition to its operation, inasmuch ag the trackage is being acquired for the first
time as common carrier property.

The rail line to be acquired and operated is shaded in yellow on a Site Bage Plan that is
attached to this Notice as Appendix 1, Shaded in pink on that Plan is a rail line owned by
Canadian Pacific Railway Company (CP), which is operated by Wisconsin & Southern Railroad
Co. (WSOR), and which is connected to the rail line proposed to be acquired and operated by

MITC as & common carrier. Not shown on the Plan is Burma Road, which scparates the

-

i et ——_——— e e




C (

CP-WSOR rail line from the rail line within the MITC plant site. The Plan shows the numerous
buildings within the 84-acre plant sits, all of which are located east of Burtma Road,

Heretofore, the rail line proposed to be acquired and operated by MITC has been
privately-owned track, owned first by A.O. Smith, then by Tower, and now by MITC. MITC
now proposes to acquire and operate that trackage as 2 common carrier. Raw materials would be
received by rail by tenants of the buildings at the plent site for processing and/or manufacturing
and for transloading onto trucks for distribution in the local area. Tha tenants would also load
processed raw materials and finished goods onto railcars at the plant site for rail transportation to
destination. In addition, locomotives and railcars would be trensported by rail to the plant site
for repair, cleaning, storage and other rail-related uses for independent companies operating at
buildings in the plant site.

Under the principle of the Effingham and Bulkmatic cases,” the rail line to be acquired
and operated by MITC constitutes a line of raitroad for which an exemption from the Board is
required because it is MITC’s initial rail acquisition end operation, notwithstanding that it might
otherwise be considared to be apur, industrial and/or switching track exempt from the Board’s
acquisition and operation authority by virtue of 49 U.S.C. § 10906,

INFORMATION REQUIRED BY 49 C.F.R, §1150.33
(a) The full name and address of the applicant;

¥ Effingham RR Co. - Pel. for Declaratory Order, 2 S.T B. 606 {1997), aff 'd sub
nom , United Transp. Union v. STB, 183 .3d 606 (7" Cir. 1999), end Bulkmatic R. Corp. — Acg.
& Oper. Exempt. - Bulkmatic Transport Co., 2002 STB LEXIS 691 (Finance Docket No, 34145,
served Nov. 19, 2002), recons. denied, 2003 STB LEXIS 256 (served May 15, 2003).

-3~




The full name and address of the applicant is Milwaukee Industrial Trade Center, LLC,
d.b.a. Milwankee Terminal Railway, 4777 West Lincoln Avenue, West Milwaukee, WI 53219.

(b) The name, address, and telephone number of the representative of the applicant who
should recelve correspondence;

MITC's representative js Thomas F. McFarland, Thomas F. McFarland, P.C., 208 South
LaSalie Street, Suite 1890, Chicago, IL 60604-1112, (312) 236-0204, (312) 2019695 fax,
mcfarland@aol.com.

(c} A statement that an agreement has been reached or details about when an agreement
will be reached;

No agreement with a third party is required for the proposed operation because the
acquirer and operator, MITC, owns the trackage as private track.
(d) The operator of the property;
MITC wilf be the operator of the property.
(e) A brief summary of the proposed transaction, including:
(1) The narme and address of the railroad transferring the subject property,
The rail property is currently private track. It is being acquired and will be
operated for the first time as common carrier track.
(2) The proposed time scheduls for consummation of the transaction, '
The cperztion is proposed to be consummated no earlier than 30 days after the
filing of this corrected notice of exemption.

(3) The mile-posts of the subject property, including any branch lines, and




The rail line is not described by milepost numbers. The rail line consists of
approximately two miles of trackape at the plant site of MITC. The rail line connects
with CP-WSOR.

(4) The total rovte miles being acquired;

A total of approximately two miles of trackage is to be acquired and operated,

(D A map that clearly indicates the area lo be served, including origins, termini, stations,
cities, counties, and States;

The required map is attached to this Notice as Appendix 1.

(2) A certificate that applicant’s profected revenues do not exceed those that would
qualify it as a Class Il carrier.

The required certificate ig attached to this Notice as Appendix 2.
UMMAR

A caption summary required by 49 C.F.R. § 1150.34 is attached to this Notice as

Appendix 3.
ENVIR NTA T

The proposed acquisition and operation does not require environmental and historic

reporting. See 49 C.P.R. § 1105.6(c)(2)(i) and 49 C.F.R, § 1105.8(b)(1).
LABOR PROTECTION

Pursuant to 49 U.S.C. § 10901(c), labor protection requirements do not apply to this

transaction.
VERIFICATION
The verification of Thomas P. McFarland in behalf of MITC is attached to this Notice as

Appendix 4.




PROJECTED ANNUAIL, REVENUES
The verification of Thomas F, McFarland in behalf of MITC ijs attached to this Notice as

Appendix 5 certifying that the projected annual revenues of MITC will not exceed $5 Million.

E LIEF

WHEREFORE, the Director of the Board’s Office of Proceedings should publish notice

in the Federal Register of the filing of this corrected notice of exemption. See 49 C.F.R.

§ 1150.32(b), as amended.

DATE FILED: April 16, 2008

Respectfully submitted,

MILWAUKEE INDUSTRIAL TRADE CENTER, LLC
d.b.a. MILWAUKEE TERMINAL RAILWAY

4777 West Lincoln Ave.

West Milwaukee, WI 53219

Applicant

’rl,' NAVRD F‘ mt. PN\JL“'M&
THOMAS F. McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSalle Street
Suite 1890

Chicago, IL 606041112
(312) 236-0204
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APPENDIX 2

CERTIFICATION UNDER 49 C.F.R. § 1150.33(g)
The undersigned, Thomas F. McFarland, hereby certifies under 49 C.F.R. § 1150.33(g),

that the projected revenues of Milwaukes Industrial Trade Center, d.b.a. Milwaukee Terminal

Railway, do not exceed those that would qualify it as a Class 10T rail carrier.

Ly
-

pd ool >
OFFICIAL SEAL
HATHLEEN LENHAN
Netary Publio - Stide Of ifincls
My Comimiasion Bires January 26, 8010
R e

SUBSCRIBED and SWORN to
before me this 16™ day of
April, 2008.

oty T

Notary Public

o (R ¢ VHQPDM

Thomas F. McFarland

Authorized Representative of

Miitwaukee Industrial Trade Center, LLC,
d.b.a. Milwaukee Terminal Railway
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APPENDIX 3

CAPTION SUMMARY
SURFACE TRANSPORTATION BOARD
Notice of Exemption
FINANCE DOCKET NO., 35133,

MILWAUKEE INDUSTRIAL TRADE CENTER, LLC,
d.b.a. MILWAUKEE TERMINAL RAILWAY

—~ ACQUISITION AND OPERATION EXEMPTION -
PRIVATE TRACKAGE AT MILWAUREE, W1

Milwaukee Industrial Trade Center, LLC, d.b.a. Milwaukes Terminal Reilway (MITC), a
noncarrier, has filed a Corrected Notice of Exemption to acquire and to operate as 8 common
carrier, approximately two miles of rail line located within its own plant site &t Milwaukee,
Wisconsin. ‘The rail line cormects with a rail line owned by Canadian Pacific Railway Company
and operated by Wisconsin & Southern Railroad. Comments must be filed with the Board and
be served on MITC's representative, Thomas F. McFarland, Thomas F. McParland, P.C., 208
South LaSalle Street, Suite 1890, Chicago, IL 60604-1112, (312) 236-0204, (312) 201-9695 fax,
mcfarland@aol.com.

The Corrected Notice is filed under 49 C.F.R. § 1150.31. If the Corrected Notice
contains false or misleading information, the exemption is void ab mitio. Petitions to reveke the
exemption under 49 U.8.C. § 10502(d) may be filed at any time. The filing of a petition to
revoke will not automatically stay the transaction.

By the Board

(SBAL)
Anne K. Quinlan, Aoting Secretary
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Pinance Docket No. 35133
APPENDIX 4

Thomas F. McFarland, being duly sworn, states that he is attorney for Milwaukee

Industrial Trade Center, LLC, d.b.a. Milwaukee Terminal Railway (MITC); that he is familiar

with the factual allegations made in the foregoing Corrected Notice of Exemption in behalf of

MITC; and that such allegations are true as stated.

9

Themea B Mot

KATHLEEN LENHAN
Netary Publo - Siats OF Kiots
WNTMhnapnu-llnmae,mo

SUBSCRIBED and SWORN to
before me this 16 day of
April, 2008,

Thomas F. McFarland

Notary Public




Finance Docket No, 35133
APPENDIX §
CERTIFICATION
Pursuant to 49 C.F.R. § 1150.32(e), the undersigned, on oath, states that the projected
revenues of Milwaukee ndustrial Trade Center, LLC, d.b.a Milwaukee Terminal Railway, as &

result of the acquisition and operation in this docket, will not exceed $5 Million per year.

OFCAL BEN, Temos € McLortamd

Nelary PubEa - Blats Of Kinois
My Comrisstan Explres Januasy 89, 2010 Thomas F, McFarland

SUBSCRIBED and SWORN
to before me this 16™ day
of April, 2008.

Notary Public

My commission expires: M&? éo ro




APPENDIX 2




Fadearal Register/Vol. 78, No. 85/Thursd

I —

Faderal Aviation Administration,
National Headquartsrs, Planning and
Environmentel Division, APP=400,
800 Independence Avenue, SW,,
Room 621, Washington, DC 20591.

Fadaral Aviation Administration
Woestern-Pacific Ragion Office,
Afrparts Division, Room 3012, 15000
Aviation Boulsvard, Hawtharne,
Califomnia 90281.

Faderal Aviation Administration,
Western Pacific on, San Franclsco
Alrporis District Office, 831 Mitten
Road, Suite 210, Burlingame,
Celifornia 94010,

Clty of Fresno, Mr. Kevin Meikle,
Afrports Planning Manager, 4985 East
Clintonn Way, Fresno, CA 83727-1525,
Questions may be directed to the

individuat nemed above under the

hending, FOR FURTHER INFORMATION

CONTACT,

Isgued I Hawthorna, Californle on April
18, 2008.
Mark A. McClardy,
Manager, Divislon, AWP-600,
e
[FR Doc, E8-a533 Mied 4-30-08; B:45 am]
MLLING CODE 4810-13-3

DEPARTMENT OF TRANSPOHRTATION

Surface Transportation Board
[BTB Financs Docket No. 35133]

Milwaukes Industrial Trade Center,
LLC, d/b/a Milwaukes Terminal
Rallway—Acquisition and Operation
Examption—Line Owned by Milwaukea
Industrial Trade Center, LLC, diva
Milweukee Terminal Rallway

Milwaukes Industrial Trade Center,
LLC, d/b/a Milwaukes Terminal
Rallway (MITC), a noncarrler, has filed
a verified notice of exemption \mder 49
CFR 1160.311 to acquire end operate
uprmximml 2 railes of rail line? that
1a located within MITC's 84-acre plant
alta in Milwaukas, W1,

MITC sistes that the line connscts
with a rafi line owned by Canadian
Pacific Raﬂw&y Company, which is
operatsd by Wisconsin & Southern
Rallroad Ca. MITC further states that tha
rall line to be aoquired end operated by
MITC constitutes a lina of railroad for
which an exemption from the Baerd {5
requirad becauss it is MITC's initinl rall

1'The notica of exsmption In this proceeding

4 Aled ca April 14, 2000, bul was
Mm ﬂ.!nlt’lrll.}'ﬂnufum Uhs offieial

I’I'I:iagdmlur » notios of exemption Is Apil 18,
1The rall llae esod to ba ocquired end
T G L
wes A y
then by Towsr Aulomontive, Inc., smd now by MITC,

24118

ay, May 1, 2008 /Notices

acquisition and operetion,
notwithstanding that it might otherwise
be considered Lo ba spur, industrial,
and/ar switching axempt from the
Board's acquisition and

suthority undor 48 U.5,C, 10906,

The transeqtion 12 axpeoted to be
consummated no sooner than 30 days
after the Bling of the amended notice of
exsmption, or after the May 16, 2008
effective dats of the exemption,

MITC certiBes that its projectsd
annual revenues as & result of this
transaction will not sxeeed those that
would qualify i a8 a Clags 11T vail oaxrier
and will not exceed 35 million,

If the verified notice conteins false or
misleading Informaticn, the sxemption
{s void ab initio, Potitiona to re the
sxsmption under 49 U.5.C. 10502(d)
may be filed at eny time. The fillng of
a patition to revoka will not
automatically stay the effactivansss of
the transaction. Petitions for stay must
Il:a filed d:; l;t:rh, tln&' May 8, 2?08 (at
east 7 daya ra tion
becomes offsctive). g

Pursuant to the Consolidated
Appropriations Act, 2008, Public Law
110-161 section 183, 121 Stat. 1844
(2007), nothlnaf:ln this declsion
suthorizes the following activities at eny
soltd waste rail transfer facillty:
Collecting, storing. ar tranafarring salid
waste oulside of its original shipping
contajner; or & Hng or pracassing
solid wasts (Inchiding baling, crushing,
compacting, and shradding), The term
“solid waste” is defined in section 1004

of the Solid Waste Disposel Act, 42
U.8.C. 8008
An and 10 coples of all

pleadings, refarring to Finance
Dockst No. 35133, must be filed with
tha Surfacs Transportation Board, 396 E
Street, SW., Washington, DC 20423
0001. In addition, one copy of each
m:lg must bg served on Thamns F.

land, Thomas F, McFarland, P.C.,
208 South LaSnlle Street, Suite 1880,
Chicago, [L 60604-1112,

Board declsions and notices are
avallable on our Wab site at https//
www.sth.dol.gov.

Dacidad: Apel} 23, 2008,

By the Bosrd, David M, Xonschalk,
Direclor, Offica of Proceadings.

Anng K. Quinlan,

Acling Secrelory.

{FR Doc. 89588 Filad 4-30-08; B:45 am)
BILLING CODE &13-01-P

"8 St Effingham AR CorPel, Declartary

e Untov il Loghotbn B v Surfioe
nﬁmr..mrumujnmhhmmm
Bullcanatic RR—Acquire and Opsrale—8ulkmaiic
Mpwl.lﬁ.'l‘!-lll[!ﬂbnﬂ.

DEPARTMENT OF THE TREABURY
United Statas Mint

Notification of 2008 Amarican Eagle
Platinum Proof Goin Pricing

SUMMARY: The United States Mint Is
setting rrll:u for the 2008 American
Eagle Platioum Proof Coins.

Pursuant to the authority that 31
U.5.C. 5111{p) end 5112(k] grent the
Secretary of the Treasury to mint and
fssue platinum coins, aud to prepare
and distribute numismatic items, the
United States Mint mints and issuss
2008 Amsrican Eagle Platinum Proof
Coing in four denominetions with the
following weights: One-ounce, one-half
ounce, one-guarter ounge, one-lenth
ounce. The United Siatss Mint nlso
produces Amerfcan Eagls Platinum
Proof four-coin ssts thot contatn ona
coin of sach demomination. In
accordanes with 31 U.5.C. 9701(b)(2)(B),

the United States Mint is setling the
prica of these coina to reflect increases
in the market price of plainum.
Accordingly, the United States Mint
will commence salling the following
2008 American Ragle Platinum Proof
Cains according to the following price
schadule:
Description Prica
2008 American Eaple Piat-
Inum Progf Coins:
One-gunce platinum ool - §2,200.05
One-haf cunce plalinum
[ . | J—— 1,174.95
Onae-quariar ounce plat-
[T - (| R — 600,95
One-tenth cunce platinum
[ ———— 260,85
Four-coin platinum st ...-- 4,116.95

FOR FURTHER INFORMATION CONTACT:
Gloria C. Bskridge, Associats Dicector
for Sales and Marksting, Unitad States
Mint, £01 Ninth Strest, NW.,
Washingtan, DC 20220; or call 202-354—
7800.

Authority 31 U.9.C. 5111, 5112 X 8701,
Edmund C. May,
Dirsctor, United Siater Mini.
(PR Doc, E8-0420 Flled 4-30-08] 5:¢5 am]
PLLING CODE 4210-02-P
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MURN & MARTIN, S5.C.

J MICHAEL LONG N2 W ial Watertown Road
Jmlong : murnfaw com Waukeshd, W1 313150

Phone {202} 524-8500
Fax (262} 3240200
www mueniavw com

June 17, 2008

Mr. Gregg Hagopian Mr Thomas O Gartner
Assistant City Attomey Assistant City Attomey
Milwaukee City Hall Milwaukee City Hall

200 E. Wells Street, Suite 800 200 E, Wells Street, Suite 800
Milwaukee, WI 53202 Milwaukee, WI 53202

Re: Milwaukee Industnial Trade Center, LLC/RACM Access
Milwaukee County Case No - 08-CV-1772

Dear Gregg and Tom.

As a follow up to our meeting of June 5, 2008, we offer this additional information rcgarding
MITC's future plans for the Tower Automotive Facility (*the Property™) as 1t relates to a rallroad
facility.

MITC has considered a redevelopment plan for the Property. This plan evaluates which
buildings will remamn and which buildings will be demolished. Pursuant to this plan, MITC
intends to take down buildings 38, 1, 18, 18A, 3, 4, 10, 10A, 65A and 85. Buildings 65 and 52
may also be demolished. Buwilding 65 1s the former A O. Smith headquarters. (See the attached
Site Plan.) Given this building’s condition, it is not economically feasible to keep it, however,
MITC 1s willing to discuss additional alternatives with the City about its fate. As you may know,
demolition permits have already been issued by the City for buildings 65A and 18 and 18A.

MITC’s plan includes the expansion of its affiliates, including Knapp Railroad Builders, Inc.
(“Knapp”), Midwest Rail and Dismantling, Inc. (“Midwest™) and West Milwaukee Recycling
("“WMR™). Knapp has been engaged 1n the raiiroad construction business for approximately 80
years Its core function is to bmld and maintan railroad track lines. Midwest dismantles railroad
tracks and dismantles, refurbishes, assembles rolling stock and deals wath the resale of rolling
stock parts WMR deals in railroad scrap and recychng. After expanding to the Property, WMR
will ship extensively by rail to markets throughout the United States and Canada. All three
enhties intend on hinng additional workers upon expanding to the Property. The total number of
new )obs anticipaled for these three (3) entities is 50

In addition to these companies, MITC has had negotiations with several additional rail related
busmesses mterested in conducting operations at the Property MITC has been contacted by a
Michigan based entity that 1s mnterested in processing ralroad ties at the Property. Once
processed, these rallroad ties would be shipped via rail to power plants to be used 1n the electrical



Mr. Gregg Hagopian
Mr Thomas Q. Gartner
June 17, 2008

Page 2

generation process. MITC anticipates that a large volume of railroad ties will be shipped to and
from the Property via rail.

Another entity is interested in receiving raw materials via rail at the Property for processing and
packaging. Once packaged, these goods would be shipped wia rail out to its customers Another
business has been mn discussions with MITC to convert building 36 into a state of the an
locomotive repowering facility. Locomotive repowering is a growing industry in the United
States due to increased cmission regulations by the Environmental Protection Agency The
location of these railroad related businesses to the Property will create additional new jobs, many
of which could be filled by residents in the neighborhood Increased actrwity at the Property
would also have a positive effect on security in the area.

At our meeting of June 5, 2008, you questioned whether MITC owned any rolling stock. MITC
owns 28 open top “hopper” railcars and is 1n negotiations for the purchase of a similar number of
gondola cars. In addition to these railcars, MITC has an interest mn a switching locomotive for
the Property as well as an additional locomotive on site.

We have also discussed with our chients which parcels they may be intercsted in selling to the
City. At this ime, MITC is willing (o sell scveral parceis along the north side of Hopkins St., the
parcel that fronts Capitol Dnve (3533 N. 277 St) and the parcels directly east of Building 36

(3424 N. 27" St., 2537 W. Hopkins St. and 2642 W. Hopkins St.) We hope to have additional
discussions with your office about the sale of these properties.

If you have any questions about this matter, please feel free to contact me at 262-524-8500.
Very truly yours,
MARTIN, S C.

Dodald J. Mum
DIM-krm
Enclosures

cc. Jerry Blomberg, MITC, LLC
Brian Bjodstrup, MITC, LLC



[ devaukee
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2725 W Hophkins St , Milwaukee Wi 53216
www mitcgroup com
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Page 1 of 99

STATE OF WISCONSIN :CIRCUIT COURT: MILWAUKEE COUNTY
BRANCH 24

MILWAUKEE INDUSTRIAL TRADE CENTER LLC,
Plaintiff,
-VB- Case No. 08-CV-1772
CITY OF MILWAUKEE ET AL,

Defendant.

June 30, 2008

Proceedings held before the
Honorable CHARLES F. KAHN, JR.,
Circult Court Judge, presiding.

APPEARANCES:

DONALD J. MURN and JOHN THEILER BODE, Attorneys at
Law, appeared on behalf of Milwaukee Industrial Trade
Center.

GREGG HAGOPIAN and THOMAS GARTNER, Attorneys at Law,
appeared on behalf of the City of Milwaukee and the
Redevelopment Authority of the City of Milwaukee.

AMY DE LA ROSA
Court Reporter

file://C:\Documents and Settings\06916\Local Settings\Temporary Internet Files\OLK349\... 9/18/2008
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Page 2 of 99

TRANSCRIPT OF PROCEEDINGS
THE CLERK: This is the case of Milwaukee
Industrial Trade Center LLC v. City of Milwaukee et al;
Case No. 08-CV-001772.

Appearances.

MR. MURN: Attorney Donald J. Murn and John
Theiler Bode appear on behalf of Milwaukee Industrial
Trade Center LLC.

MR. HAGOPIAN: Good afternoon, Your Honor,

The City of Milwaukee and the Redevelopment
Authority of the City of Milwaukee appear by Assistant
City Attorneys Gregg Hagopian and Tom Gartner, and with
us at the table today is Benji Timm, T-I-M-M, of the
Redevelopment Authority.

THE COURT. Okay. Good afternoon, Mr. Timm,
Mr. Gartner, Mr, Hagopian, Mr. Bode, Mr. Murn Welcome
back.

Here is what you think we have to cover today, and
I am going to ask for you to confirm this or correct me
that the primary purpose of the hearing today is to deal
with the City's request for a special inspection
warrant, and that the issues we have include the I think
four specific cbjections that Milwaukee Industrial Trade
Center LLC has raised. I am going to try to recall them

or get some help from these briefs here.

file://C:\Documents and Settings\06916\Local Settings\Temporary Internet Files\OLK349\.. 9/18/2008
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7 questaioning.
8 THE COURT: Okay. So the objection is
9 withdrawn.
10 Now, do you remember the question?
11 THE WITNESS: No.
12 Q Ig there open access to this property?
13 A No, it's restricted.
14 Q And restricted in what way?
15 A We have 24-hour, seven-day-a-week guard service there,
16 and we have a crew of eight or 10 pecple, five to 10
17 people working there every day normal work hours doing
18 remediation work.
19 Q Is the property completely fenced?
20 A It's not 100 percent fenced. There is an open area
21 along the Canadian Pacific railroad track that allows us
22 access for trains.
23 MR. MURN: I have nothing further, Your Honor.
24 THE CCURT: Okay. Thank you.
25 Mr. Hagcopaan.
78
1 CROSS-EXAMINATION
2 BY MR. HAGOPIAN:
3 Q What does MITC currently do at the property.
4 Mr. Blomberg?
5 A We are currently removing obsolete equipment, taking out
6 old pipelines, old obsolete leftover stuff from the

file://C:\Documents and Settings\06916\Local Settings\Temporary Internet Files\OLK349\... 9/18/2008



10

11

12

13

14

15

le

17

pR-}

19

20

21

22

23

24

25

Page 78 of 99

Tower Automotive operations. We are filling in pits.

We are pouring concrete in floors. We are redoing the
electrical system. We are redoing some of the plumbing
and the sprinkler systems. We are actively in asbestos
abatement. In one building we are rebuilding some track
right now and pouring new floors getting ready for a new
tenant.

MITC isn't actually engaged in any railroad operations
at the parcels now though, is it?

Yes, 1t 1s.

What activities are those?

We have 28 open top hoppers that we purchased that are
sitting there waiting to come in. Those will be
refurbished. We have a locomotive on site that we will
be using to switch cars soon. We have other egquipment
on its way. We have maintenance equipment and track
equipment in the facility at Lincoln Avenue that we own
that will be moved up there.

Let me ask a gquestion again Is MITC currently engaged

79

in real activities at the property?

Could you explain that?

Well, you said you have 28 open hoppers waiting to come
in. Have they come in?

They are on the site right now.

On the MITC parcelsa?

No, they are on the access road that we have with the

file://C:\Documents and Seftings\06916\Local Settings\Temporary Internet Files\OLK349\...
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8 railroad. They need to be switched in, and because they
9 are in trouble out west and all their tracks are under
10 water, all of their switching equipment is currently
11 busy.
12 Q Are those hoppers on MITC owned property or CP Rail
13 controlled property?
14 A I am not sure. It could be CP or it could be WSOR.
15 Q But 1it's not MITC parcel, is it?
16 ¥ No.
17 Q So those 28 open hoppers aren't on MITC parcels now, are
18 they?
19 A They will be tonight.
20 Q What has been the delay getting them on your site?
21 A The WSOR hasn't got them all lined up and taken out the
22 care that are in between that need to be switched out to
23 other railroads.
24 Who 1s WSOR?
25 A Wisconsin Southern.
B0
1 Q And they control the movement, don't they?
2 A They are movaing them on site, yes.
3 Q MITC isn't moving them?
4 A No. We could do that though.
5 Q Your locomotive there now, is your locomotive being used
6 to switch those?
7 A It's a lease we have with Mineral Range Railroad.

file://C:\Documents and Settings\06916\Local Settings\Temporary Internet Files\OLK34%\ .. 9/18/2008
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8 o] Mineral Range Railroad?
9 A Yes.
10 Q You don't own any part of Mineral Range Railrocad, do
11 you?
12 A No.
13 Q So that's not an MITC locomotive, is it?
14 A No, but 1t's under lease to MITC. It's under lease to
15 the Milwaukee Terminal Railroad.
16 Q But that's not MITC, is 1t?
17 A Yeg, it is.
18 Q All right. So that locomotive is leased to MITC?
19 A I am not exactly sure of the language. It may say
20 Milwaukee Terminal Railroad doing business as cone or the
21 other.
22 Q Now, you said other equipment is on the way. What's the
23 other equipment on the way?
24 . We have six flat cars and an unknown number of box cars
25 that are on their way at this point I have just been
8l
1 notified.
2 Are those on the way for MITC purposes?
3 A The actual cars will be. The car numbers approved by
4 the Surface Transportation Board will be MITC. I am
5 pretty sure i1t's four letters. MITC will be on the side
6 of those cars once we are done painting them.
7 Q Isn't it true that the test borings that RACM has
8 proposed aren't in any of the tracks on which any of

file://C:\Documents and Settings\06916\Local Settings\Temporary Internet Files\OLK 349\ .
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9 these cars will operate?
10 I don't know that. I locked at the map briefly. I
11 think Brian would be a better expert at that.
12 But so far as you know, as far as you personally know,
13 RACM-proposed testing won't interfere with your rail
14 operations, will it?
15 MR. BODE: Objection, Your Honor.
1ls MR. MURN: Objection, Your Honor. He
17 testified he does not know. He has no way of answering
18 that question.
13 THE COURT: OQkay. Just a minute.
20 Do you know where RACM intends to test?
21 THE WITNESS: I saw a map, Your Honor, but I
22 would have to overlay it with our rail plans,
23 THE COURT: Well, let me ask you this Would
24 you have railroad operations anyplace that there is not
25 currently a track, let's say within the next three

82

1 months? Between now and three months from now will

2 there be any rail operations in a location in which

3 there 18 no tracks today?

4 THE WITNESS: I would thaink there could be,

5 THE COURT: Can you describe under what

6 circumstances that would happen?

7 THE WITNESS: I think across Hopkins and

8 across 27th Street, I can't see that we would ever put
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-] track in there or where that would be a property we

10 would want to be in part of the system.

11 THE COURT: But let's say 20 feet to the east
12 or west of a track that's in your facility now or on the
13 premises, would boring 20 feet from the track interfere
14 with the railway operations?

15 THE WITNESS: I don't know.

16 THE COURT: Okay. Could you describe a
17 circumstance in which that would interfere?

18 THE WITNESS: When switching operations are
19 going on, if the operator of those rigs wasn't sure of a
20 blue flag or a certain whistle or a red flag or an area
21 and they crossed that track at the wrong time, they
22 could create a real safety issue.
23 THE COURT: Okay.
24 THE WITNESS: If they are drilling within a
25 certain distance, I don't know.
83

1 THE COURT: 1In the past let's say two months,
2 can you describe about how much of the day in an average
3 day in the past two months there have been switching

4 operations going on?

5 THE WITNESS: We haven't had any in the last

6 two months, Your Honor.

7 THE COURT: As a matter of fact, there haven't
8 been any since you purchased the property.

e THE WITNESS: No. Since we purchased the
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STATE OF WISCONSIN CIRCUIT CQURT  MILWAUKEE COUNTY
BRANCH 24

MILWAUKEE TRADE CENTER, LLC,
Plaintiff, CASE NO. 08-cv-001772
VS.
THE CITY OF MILWAUKEE,
Defendant.

BEFORE THE HONORABLE CHARLES F. KAHN, JR.,
CIRCUIT COURT JUDGE PRESIDING
JuLy 8, 2008

APPEARANCES:
JACK BODE, Attorney at Law, appeared on behalf of MITC.
GREGG HAGOPIAN and THOMAS GARTNER, Assistant City
Attorneys, appeared on behalf of The City of Milwaukee
and the Redevelopment Authority.

ALSO APPEARING, Brian Bjodstrup, Benjamin Timm and
Douglas Graham.

BONNIE H. DOMASK
official Court Reporter
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various city departments, yes.

And RACM doesn't do that type of work, correct?

well, what type of work?

Issue zoning violations, citations, code violations,
etcetera?

Under the redevelop plan, we can enforce certain codes
certain and occupancy restrictions, and it's up to the
other departments to enforce those.

Correct. So the enforcement is actually through the
City and it's other departments, correct?

For zonings and things like that, yes.

Your knew before that RACM would like to buy the entire
parcel, correct?

we're interested, yes.

Does RACM got the money to do it?

we've Tined up money.

Do you have enough money?

I don't know what enough money is.

How much money is going to be available to buy this

property, if you know?

56

I would have to add it up. There are various sources.
well about.

A couple million.

Like two or three?

I'11 say five to seven.

Are you sure about that?

Yes.

You held a license with respect to asbestos inspector,
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was it?

Yes.

And therefore, you're aware that if asbestos is not
disturbed, you don't have to do anything about it,
correct?

Yes.

And if you intended to disturb it, you need to get the
proper permits, correct?

Theoretically.

And with respect to cleaning up the property and
demolition projects, are you not aware that MITC has
sought the proper permit for asbestos?

If they were granted, the demo permits they requested,
if the city grants it, I believe they are, yes.

You have no knowledge that they're doing anything wrong
with respect to the asbestos abatement argument, do

you?

57

Not to my knowledge, no.
Thank you. Has RACM done any investigation as to what
if any special obligations it might have to undertake
with respect to the proposed inspections because the
property has operations on it?
I don't understand the guestion.
Do you know whether or not any special rules or
regulations apply to workers on that work on or near
the railroad tracks that you have to take into account
with respect to your proposed drillings on the
property?
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