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Sandra Dearden, Presidont
September 17, 2008

The Honorable Charles D. Nottingham
Chairman

Surface Transportation Board

395 E Street, S.W.

Washington, DC 20423-0001

RE: STB Ex Parte No. 677, Common Carrier Obligation of Railroads

Dear Chalrman Nottingham:

In our various filings in the above-referenced proceeding, we urged the Board to
reassert the common carrier obligation of Class I rairoads to maintain spur track
connections for their shippers. We pointed to numerous instances in which the
Class I's have been umnilaterally abandoning spur tracks in order to evade their
common carrier obligations to serve particular shippers. Indeed, Mr. Chairman, you
specificaily focused on this issue during the course of my oral presentation.

I thought you might be Interested in reviewing the attached recent decision in the
case of Port City Properties vs. Unilon Pacific. As you will note, this case Is yet
another example of a Class I rallroad’s successful effort to abandon service to a
shipper by cutting off access to a spur track. The Appellate Court noted that the
shipper had failed to timely raise the raillroad’s common carrier service obligation
and, as such, the Court concluded that i1ssue was walved for purposes of this case.

In my view, this case further exemplifies the need for this Board to express its view
with respect to the raliroads’ obligations to maintain spur track connections as a
part of their common carner service obligations. This Board has been justifiably
focused on providing avenues of rate relief for both small and large shippers
through various rate guideline proceedings. However, these various avenues of
rate relief will be effectively rendered moot If carners can continue to pick and
choose the shippers they will serve by the unilateral expedlent of eliminating spur
track access.

Very truly yours,

55 East Jackson Boulevard, Suile 625
Chicago, lilinols 80604
Phone ({312) 765-0250 * Fax (312) 765-0306
email s deardan@highroadconsulting com
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CC: Maessrs. Francis P. Mulvey, Vice Chairman, Surface Transportation Board
W. Douglas Buttrey, Member, Surface Transportation Board
All Participants (By US First Class Mail)
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C

Part City Properties v Umicn Pacific R. Co
C.A 10 (Okta },2008.

Uniled States Court of Appeals, Tenth Circuit.
PORT CITY PROPERTIES, an Oklahoms corpora-
non &/b/a Hodges Warchouse; Alpine Properties,
LLC, an Ckishoma limited hability company,
Plaintiffs-Appeflants,

v

UNION PACIFIC RAILROAD COMPANY, 1 cor-
poration, Defendant-Appellee.
Ne, 06-5187,

Marxch 10, 2008.

Background: Warchouse brought state tort and
treach of contract claims against rairoad that hed
ceased service on spur or industrial pack through
industrial park. The United States Distnct Court for
the Northern Dutrict of Oklahoma, H. Payne, J,
dismizsed state tort claims and denied prelirmnary
mjunction Warehouse appealed.

Holdings: The Court of Appesls, Seymour, Circunt
Tudge, beld that,

(1) Interstats Commerce Commussion Termimation
Act (ICCTA) completely preemmpted state tort claims;
{2) ralroad was not required fo seek authorization
fram Surfice Transportation Board (STB) fo cense
service on spur or industrial tracl;

(3) warchouse would pot licely suffer urepsmable
barm i absence of prelmmnary rehef enjoinmg ces-
sation of service, and

{4) warehouse had no substantal Iikelihood of suc-
cess an ments of its breach of contract claim

Affirmed.
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OK, for Plaintiffs-Appellants,

Christopher D. Wolek (Tom L. Armstrang, Robert
D. Hart, end Laura L. Eakens with hum on the brief)
of Gibbs Amstrong Borochoff Mullican & Hat,
P.C., Tulss, OK, for Defendants-Appellees.

Before KELLY, SEYMOUR, and MURPHY, Cr-
cuit Judges.

SEYMOUR, Circuit Judge.

Port City Properties, Inc, d/b/a Hodges Warchouse
and Alpme Praperties, LI.C (collectively "Hodges™)
sppes] the district cowt’'s demal of therr request for
a preliminary myunction sgoinat Union Pecific Rail-
road Company (*Union Pactfic™) We affim.

Hodges owns and operates s commercial public
warchouse 11 sn mdustrisl park located m Tulss,
Ollshoma. An industnal rail tack is ronted through
the park with mil service provided to Hodges' ware-
hovse vis en additional private trck awned by
Hodges After Union Pacific deternuped (e indus-
trial rall track servicing the warehouse was no
langer safe, il ceased rmyl sexvice thereon Hodges
brought this action egainst Union Pacific, alleging
breach of contract, tortious interference with bum-
ness relations, end defamahon In pursuing those
clswns, Hodges moved for a prelmunary mjunction
ta enjoin Union Pacific from ceasing rail operatians
servicing hua warchouse and from infonning others
that Hodges could not receive shipments by mil
Hodges also moved for an order diecting Union
Pacific to mamtain end operate the Line,

The matter was referred to o megmtrats judge who
held an cvidentiary heariog on the mobon for pre-
Limmary mnjunction. The judge issued n Report and
Recommendation determinmg that all of Hodges'
clams, except for the breach of commact clamm,
were preempted by the Interstate Commerce Com-
pussion Terminanon Act (“ICCTA™), 49 U.S.C. §
10101 er seq The judge also recommended that the
district court deny Hodges' motion for prelinunary
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injunchon based on the breach of contract clum.
The distnct court odopted the Report and Recom-
mendation and affirmed,

*118811

We review the dishiict court's determination on jur-
isdiction de move. Prairie Band of Porawatomi In-
dians v Pleree, 251 £3d 1234, 1241 ({10th
Cir 2001). We review the chatrict court's denial of &
prelzminery mjunction for abuse of discretion. [zh
Licensed Beverage Ass'a v Leavut, 256 F 3d 1061,
1065 {10th Cir.2001)

A. Jurisdiction

Sechion 10501 (b) of the ICCTA broadly grants jur-
isdiction to the Surfoce Transportation Board
(“STB") over “the comtruction, acquisition, cpers-
tion, sbandonment, or discontinuance of spur, in-
dustrial, team, switching, or sude tracks, or facil-
ies, even if the oacks are located, or mntended fo be
located, entirely w ona state "49 USC §
10501(b)}2). Ths broad junsdictional grant is
counpled wrth an express preemption clause mandat-
ing that “{e}xcept as otherwise provided in this part,
the remedies provided under this part with respect
to regulation of rail transportation are exclusive and

the remedies provided under Federal or
State Law."49 USC. § 10501(b). As n con-
sequence, jurisdicnon over “'spur, industnal, team,
switching or side tacks, or focilines™ rests solely
with the STB, 49 USC. § 1050t(b)(2); see also
United Transp Union Ml -Legis. Bd v Surface
Transp. Bd, 183 F3d 606, 612 (7th Cir 1999). In
49 USC. § 10906, however, Congress provided
that entities may construct, trausfer or operate spur
or wndustriel tracks without STB approval. Hodges
contends § 10906's withdrawal of outhonty from
the STB creates » junsdictionsl vod, thereby pes-
outhng mupsdiction over state causes of action re-
lated to such tracks.

[1) To the contrary, § 10906 hns been mterpreted to
preciude off regulation of industrial or spur tracke
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“When sections 10906 and 10501(b)X2} are read to-
gether, it is clear that Congress miended to remove
[STB] sutharity over the eniry and exit of these
mxliary racks, winle still preempting state juris-
dichion over them, leaving the construction and dis-
position of [them] entirely to railroad manage-
menl” Chiter of Avburn and Kent, 2 STB 330,
1997 W1, 362017 a1 *7 {1997}, see also Report on
[CCTA, H R.Rep. No. 104-422, 104th Cong., ist
Sess 167 (1995), U.S Code Cong & Admm News
1993, pp. 850, 1995 U.S.C.CAN. 850 (explmning
that § 10501(b}2) was added “filn light of the ex-
clusive Federal authority over auxiliary tracks and
facilities ...™). In short, read together, § 10501 and §
10906 completely preempt Hodges' staie law tort
clauns with respect to spur or industmal tracks.
Ses, ep, PCI Transp v Fort Worth & Western
RR, 418 F.3d 535, 545 (5th Cir2005) (ICCTA
comnpletely preempts non-cantractual  clmms),
Friberg v Kansas City § Ry Co, 267 F 3d 439,
444 (5th Cir.2001) (QCCTA preempts clms of
negligence and neghpgence per se writh respect to
railroad'’s alleged rond blockages); Pefepscot Indus.
Park, Inc. v Mane Cent RR. Co, 297 F Supp 2d
326, 334 (D Me.2003) (state Jaw clams

by ICCTA); South Dakota e rel. Sowh Dakota
RR Auth. v. Bulington N & Sonta Fe Ry, Co,
280 F.Supp.2d 919, 934-35 (D SD 2003) (state law
clmms for pumbve desmages and tortious mterfer-
ence preempted by ICCTA); Guckenberg v. Wis,
Cent. Lid., 178 F.Supp.2d 954, 958 (E D Wis 2001)
(state law nuissnce claum preempted with respect to
ratlway traffic 13sue), Rushing v Kan City § Ry
Co., 194 F.Supp2d 493, 500-01 (S.D Misa 2001)
(ICCTA preempts staie law nuisence and negh-
genee claims iniended to nterfere with radroad's
operabion of switchyard)

[2) ko en attempt to avod this result, Hodges seems
lo argue the track at 1ssue was not a spur or mdus-
tnal track, bui rather a regular ratlyoad Line subject
to *1189 STB junsdiction. Factors vsed to determ-
me whether 2 section of wack is an extension of a
regular rairoad Ime, sa opposed 10 m “spur” or
“ndustnal® tmck, mclude whether the railroad
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maigteins a tran schedule or regular service over
the track, furmishes express, passtnger, or mail ser-
vice; maintans buldings, londing platfonms, or an
agent along the trackage; and who compleies the
bills of lading See Chicago, M, St P & P.R Co
v Chicago & ELR Co, 198 F2d 8, 12 (7th
Cir.1952) It is also relevant whether the track has
been o1 18 1o be used for anything other than mdua-
tnal delivery, see La. & Ark. Ry Co. v Mo Pac.
RR Ca, 188 FSupp. 320, 323 (D C La 1968), the
length of the track, whether the track serves only &
single customer, and whether the customer reques-
ted the carrier to provide service See Hughes w.
Consol-Pa. Coal Co, 945 F2d 594, 612 (3d
Cur.1991).

[3}4] The burden of establishing subject matter
jurisdiction 15 on the pmty asserfing jurisdiction.
See Basso v, Utah Power and Light Co, 495 F2d
906, 909 (iCth Cir.1974). Hodges presented no
evidence that the track was a mam hne within the
meanng of the cases cited sbove. The only evid-
ence that the track was something other than a spix
or wndustria]l track was the testmomy of Hodges
owner, Dennis Kriz, who referred to it a3 a “lead
track,” a term we do not find m the statnie, The
evidence m the record establishes that the Katy In-
dustrial Park was created in 1956. The Missowi-Kan-
sas-Texas Rulroad Companoy (the predecesser to
Unton Pacific) extended ratlroad tracka mnto the w-
dustnel park to service businesses located there. In
1966, the rattroad contracted with Hodges to extend
s “spur track” to connect with a “spur track”
Hodges sgreed to build on its praperty. Aplt.App st
218 (1966 Agreemnent) In 1999, when part of Uni-
on Pacific's “industnal Jead track” in the Katy In-
dustrial Pack needed rehabilitanon, Hodges agreed
to pay $62,000 to Union Pacific for the materinls
and work necessary for the railroad to repar the
line Id st 196 (1999 Agreement) These documents
reference the track at issue here and support the das-
trict court’s conclusion that the track was an indus-
tnal or spur weck.

[5) Hodges slso arpues agamst preemption on the
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grovnds that Union Pacific was required to obtam
prior permission from the STB for sbandonment of
its service to the track pursuant to 49 US.C. §
10903(2){1)(A) (ra1l carrier must file applicanon
with S8TB if «t mntends to “sbandon any pert of is
rlroad lines™). As discussed previowsly, ths STB
has po autharity over the regulation of spur and io-
dustiial tracks as opposed to main railvoad lines.
That authority 13 left entirely to railroad manage-
ment who may contract services ag they ses fit As
a result, there was no requrement that Union Pe-
cific request mtharization for abandorment from
the STB,

In sum, Congress granted exclusive junadiction to
the STB over the construction, aperation, and aban-
donment of spur or mdustrisl lines, therchby pro-
cluding state reguistion. Congress then specifically
withdrew reguolation of such lines from the STB,
leaving therr management solely to the respective
railroads,

B, Preliminary Injunctive Rellef Based on Breack
of Contract

To ocbtamn n prehmmery injunction based en a con-
tract, Hodges was required to meet the test estab-
lhished 1n this ciremt:

It is well established that in order to obtamn a pre-
limnary mjuection, the moving party must estab-
lish four factors: (1) it will snffer Ircparable
ham if the uyonchon 1 not granted, (2) m
threatened injury outweighs the harm coused to
the oppozing party as a result of the yyunchon,
(3) the injunchion 1 not adverse to the publc -
terest, and (4) it *1190 has a substantial Likeli-
hood of success on the merits of the case. In ex-
amining these factors, courts have comsistently
noted that because a showing of probable irrepar-
sble harm is the single mosi unportant prerequis-
se for the 1ssomnce of a preluninary mjunchon,
the moving perty must first demonstrate that such
mywy is likely before the other requirements for
the issuance of sn injunction will be considered.
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Donumon Video Satellite, Inc. v Echostar Satellne
Corp, 356 F3d 1256 1260 (10th Cir 2004)
{citsbons and imtemal quottions  omilted)
“Likewise, because s prelompary mjanction is an
extraordinary remedy, the nght to relief mnst be
clear and unequivocal.” /d (quotations and cita-
tions omitted).

[6][7) A showmg of urcparable barm requires that
the injury “be both certain and great, .. sud that it
mus! not be merely serious or substantial.™ Prairie
Band, 251 F.3d et 1250 {internal ciwation and quota-
tons omitted). The distnict court determmed that
Hodges failed to show imeparable harm. Having re-
viewed the record, we agree™ Mr Kriz testified
that the rail cargo he receives 1s & “small part of
{his] businesa.* Aplt App. at 133, Purther, be noted
that loss of ruil pervice was “nat going tn put [him]
out of business, but if defimtely [was] coshng (him]
money.” Id. at 136 Mr. Knz also adnuited that
Union Pacific made altemative arangements for
delivery of Hodges products and paud for them to
be unloaded ot another location a mile away. As the
district court explaned, Hodpes' lnss of busmess
con be compensated m moncy dameges Ecanomic
loss “usually does not, in and of itself, constituts 1r-
reparable haom. “Heideman v. South Salt Lake
City, 348 F3d 1182, 1189 (10th Cwr 2003) (citing
11A CHARLES ALAN WRIGHT, ARTHUR R
MILLER & MARY EKAY KANE, FEDERAL
PRACTICE & PROCEDURE § 2943.1, st 152-53
(2d. d.1995)) Hodges has offered no evidence
demonstrating the type of loss that satufies the ele-
ment of irreparable harm.

¥ Hodges nsserts the distnct court ab-
used its discrehon by hmting the scope of
evidence it would consider in making its
determination on Hodges' right to wunct-
wve relief But Hodges did not raise flus s~
sue in his objection to the Report and Re-
commendahon end 18 was therefore
walved See United States w One Parcel
of Real Property, 73 F 3d 1057, 1060 (10th
Cir.1996) (“[A] party’s objechons to the
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magistrats judge’s report and recommenda-
tion must be both tmely and specific to
preserve an lssue for de novo review by the
district court or for appellate review.™).

[8] In addithon, the district court beld that Hodges
failed to show a likelihood of success on the merits
because 1t offered no evidence of s contract requir-
ing Unton Pacific to provide rail service to it
Hodges contends on appesl that the district court
erronecusly relied on the 1966 Agreement between
the parties m making thiy deterrunation. Hodges
claims this is not the contrect requiring “ral service
between Umion Pacific and Hodges.” Aplt. Br. at
21 However, the 1999 Apreement, the doeoment
Hodges apparcutly relies on, was specifically refes-
enced by the court. As the court concluded, while
the 1999 Agreement “may support a subjective ex-
peciztion of continued rnil service for some period
of time after October 1, 1999, nothing wathin the
[1999] Agreement cbligates [Umoa Pacific] ta
movide continued ey service 1o [Hodges) ware-
house for any period of time." ApltApp. et 77 In
fact, thet agreement provided for termunation upon
ten days’' notice There 12 no contract for rl service
by Union Pacific to Hodges' warehouss. Accord-
ngly, Hodges cammot show a likeliheod of success
on the ments.™ See *1191PCF Transp, Juc, 418
F3d st 545 (plantff cannot show hkehhood of
success on contractual clamm without evidence of
contract).

FN2 In his srgument on lkehbood of suc-
cess, Hodges nlso contends Umon Pacific
18 a common camier and 19 thereby re-
quired to provide mil service te Hodges'
warchowe Hodges did not specifically
ruine the issue of common camrier status m
hus ohjection io the Report emd Recom-
mendation, and the wssue 13 therefore
warved. Ses One Parcel of Real Property,
73 P 3d nt 1060

Without a showmg of either of these two key pre-

hmnery injunchon Iactors, Hodges cannot succeed
on its contentin thet the distnct court sbused s
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discretion when 1t determuned Hodges was not en-
titled to a preliminary injunction. The district coust
also coamecily held that Hodges' state law tort
claims were completely preempted by the relevent

provisions of the ICCTA

We AFFIRM.

C.A.10 (Okla.),2008.

Port City Properties v, Union Pacific R, Co.
518 F 3d 1186

END OF DOCUMBNT
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