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BEFORE THR
SURFACE TRANSPORTATION BOARD

Docket No 42104

ENTERGY ARKANSAS, TNC. AND ENTERGY SERVICES, INC
v

UNION PACIFIC RAILROAD COMPANY AND MISSOURI & NORTHERN ARKANSAS
RAILROAD COMPANY, INC

Finance Docket No 32187

MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC
-LBASti, ACQUISITION AND OPERATION EXEMPTION-

MISSOURI PACIFIC RAILROAD COMPANY AND
BURLING I ON NORTHERN RAILROAD COMPANY

RERSPONSE OF MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC
TO OPENING EVIDENCE AND ARGUMENT OF ENTERGY ARKANSAS, INC AND

ENTERGY SERVICES, INC

The Missouri & Northern Aikansas Railroad Company, Inc ("M&NA") is a Class III

railroad that leases certain lines, dcsenbed below, liom the Union Pacific Raihoad Company

("UP") pursuant to a Lease ' M&NA has abided by the piovisions of the Lease since that time,

and intends to abide by the piovisions of the Lease as long as it remains in effect

Enteigy Arkansas, Inc ("CAI") and Entergy Services, Inc (l'ESr), jointly lefened to as

Entergy, seek to have the Surface 'transportation Board (the "BoaicT) eithei amend the Lease to

M&NA enteied a Lease Agreement dated as of December 11,1992 (the "Oiiginal Lease'") with
the Missouri Pacific Railroad Company, predecessor in interest to the UP Ovci the yeais, the
Onginal Lease has been supplemented and modified The Onginal Lease and all modifications
and supplements will be referred to as the "Lease" A copy of the Lease is attached to the
Opening as Counsel's Exhibits 1 M&NA will icfci lo Entergy's Counsel's Exhibits as "CE''
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terminate the lenta] piovisions in section 4, or to terminate the Lease and give Enteigy veto

power over u new lease

The Lease has governed the relation between UP and M&NA with lespect to much of

M&NA's operation A change in one piovision of the Lease will affect other piovisions As

related to this proceeding, if M&NA were lequucd to puy UP a inaiket based rental undci the

Lease, then the revenue divisions thul M&NA icceivcs under Exhibit b lo the Lease, as

amended, would be reqiiued to substantially increase, perhaps resulting in an mciease in the rates

that shippers served by M&NA are lequired to pay Instead of viewing the provisions of the

Lease as interrelated, bntcrgy views the Lease as teadily seveiable clauses, wheie one docs not

atfecl the olhei Kntergy selectively seeks termination or amendment ot two sections the Lease

(Section 4, Rents, and Section 15, Termination) that it believes create an unreasonable practice,

without any icgard tbi the effect on M&NA and ihe 126 employees of M&NA 2 Mohl at 1

Nowheie in its pleading does Kntcrgy evince any respect foi M&NA's nghts and

obligations under the Lease, or for the sanctity of the Lease under which M&NA has been

operating foi over 15 years J

M&NA is ready willing and able to provide to all of Us shippcis reasonable seivice upon

reasonable demand, which includes payment of a reasonable late lo make M&N'A whole and

earn a lelum on its assets M&NA is also willing to abide by the terms of the Lease, or to amend

the Lease to pay UP a market based rent upon receipt of market based levenue

? Opening, Verified Statement of Mr. Mohl at 1 M&NA will icfci to the vended statements
submitted by Entergy as VS followed by the name of the witness
3 See the Verified Complaint or in the Alternative Petition to Revoke in Part tiled on February
12,2008 (the "Complaint") and the Opening Evidence and Argument filed on Jul> 11,2008 (the
"Opening11)
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With the foicgomg principles in mind, M&NA opposes any lehcfsought by Entergy that

will result in the destiuction of M&NA's franchise thiough the teimmation of the Lease without

M&NA's consent

BACKGROUND

M&NA and UP entered the Lease on Decembei 11, 1992 Puisuant to the Lease, UP

leases to M&NA the rail lines between (1) milepost 643 3, at Pleasant Mill, MO, and milepost

527 9, al Carthage, MO, (2) milcpost 316 9, at Nevada, MO, and milepost 265 2, end of tiaek at

Clinton, MO, (3) milepost 3172, at Carthage Sub Jet, MO, and milepost 337 4, al Ft. Scolt, KS,

(4) mileposl 528 2, at Carthage, MO, and mileposl 545 7, at Jophn. MO, (5) milepost 527 9, at

Carthage, MO, and milepost 415 7, at Bergman, AR, (6) mileposl 381 5, at Cotter and milepost

258 7, at Diaz Jet, AR, and (7) milepost 506 5, at Spi ingfield, MO, and milepost 511 4, at

Walhs, MO (the^Lcased Lines")

M&NA puichased tioni UP the rail lines located between milepost 415 7, at Bergman,

AR, and mileposl M2 2, ut Guion, AR (the "Purchased UP Line") M&NA also obtained

incidental trackage rights fiom UP (IJ over UP's line between mileposl 643 13, near Pleasant

1 lill, MO and milepost 276.80, al Ncfif Yaid in Kansas City,'MO, (2) ovei UP's line between

milepost 259.05, neai Diaz Jet., AR. and milepost 261.5, near Newport, AR, (3) nvcr 13NSF

Railway Company's ("BNSF") line between mileposl 512 02 and milepost 512 13 in Springfield,

MO, and (4) ovei BNSF's line between chaining station 14187+07, neai Auiora, MO, and



chaining station 10637+09+2354 leet, near Spiuigficld, MO (the "Incidental Tiackagc Rights

Lines")4

M&NA also acquired lines from BNSF's predecessor between (1) milepost 334 39, at

Iron Gate Sheet in Joplin, MO, and milepost 330 2, end of Hack near famko, including the

Tamko Lead, the West Joplin Industual Tuickage, all tracks tbimeriy owned by BNSF in the

KCS rmlyaid in Joplin and BNSF's Joplin Yaid, and (3) milepost 309 9 and milepost 315 3 in

Carthage, MO (the "Purchased BNSF Lines")s

The Leased Lines, Purchased UP Lines, Incidental Trackage Rights Lines, and Puichased

BNSF Lines aie collectively lelcircd to as the "Line'"

BNSK puwidvb haulage service lot the M&NA between AUIOIU and Springfield, MO

r[ he Bianson Scenic Railroad, hie , and the White River Scenic Raihoad opeiatc passenger

excursion tiams ovei sections of the M&NA

M&NA mteichanges with UP at Kansas City, MO, and Newpoit, AR, BNSF at Lamai,

Aurora, and Springfield, MO, and KCS at Joplin, MO One ot M&NA's laigcst and most valued

customeis is the Bntcrgy plant at Independence, MO

Vl&NA operates as a unified system M&NA owns about 108 miles of lailioad, leases

about 380 miles of raihoud Horn UP and operates ovei about 70 miles of trackage rights with

sepaiatc segments owned by UP and BNSF If M&NA's right to lease the 380 miles and operate

4 See, Missouri & Northern Arkansas Railroad Company. Inc -Leave, Acquisition ami Operation
Exemption-MiASvw i Pacific Railroad Company and Bwlingfnn Northern Railroad Company,
ICC Finance Docket No 32187 (ICC served December 22, 1992)
5 Sets, Missouri & Northern Arkansas Railroad Company, Inc -Acquisition and Operation
Exemption-The Burlington Northern andSanta Fe Railway Companv, STIJ Finance Docket No
33637 (STB served Septembei 29, 1998) It must be noted that F.nteigy's map of M&NA docs
not leflecl the owneiship ot the lail lines purchased from BNSF in the Joplin and Carthage, MO
aiea
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ovei 30 miles oi'trackage rights tiom UP wcic loiminaicd lor any purpose. M&NA would cease

being a viable tail road 1 he two segments owned by M&NA would become disconnected

islands and M&NA would lose the majority of its tiattic. Loss of the lease and tiacknge rights

franchise from the UP would requite M&NA to icview all options as lo the futuie of its

icmaining lines M&NA has operated for over 15 years and believes that it piovides a valuable

service to its customers and Us mil road landlords

ARGUMEIST

Enteigy contends that since M&NA commenced set vice undei the Lease, three times

there has been a disiupturn of UP service to Enteigy's Independence Plant that has resulted man

unqualified harm to Entergy and that Entergy might not have been harmed if M&NA had been

able to mtcichange coal tiattic with a railroad other than UP Emcigy contends that it was an

unreasonable piacticc for M&NA to be picvcntcd from interchanging tiaffic with a railroad othet

than UP because of the rental piovisions in section 4 of the Lease The potential need for future

emergency alternate lail service is the basis for the iclicf sought by Entergy

Hntergy contends thai the rental provisions of the Lease, under which UP forgives a

percentage of the rent based on the peicentage of tiaffic interchanged between UP and M&NA

(the "Interchange Commitment1'), are an unreasonable practice, aie cause for the ievocation of

the exemption gianted by the Intcistate Commerce Commission (the "ICC"), and amount to a

pooling arrangement that has not been appioved by the ICC 01 the Board Hntcrgy contends that

the law governing whether the Inteichange Commitment is improper is whether UP has earned a

revenue stream in excess of what it would have earned if the tiansaction had not taken place All

of Fnleigy's assumptions are wrong 01 have not been proven Enteigy does not support its



icquest (hat the Boaid to rewrite portions of the Lease 01 allow the Lease to he terminated and

grant F.nleigy an unfetteied veto powci over a new lease

Cnteigy also ignores Section 22 of the Lease, which mandates the revenue divisions thai

M&NA receives from UP M&NA does not have independent rate making authority under the

Lease, except on local tiaffic, othei traffic described in Section 4 02 of the Lease, and five

pciccnt of traffic that could be interchanged with UP However, if M&NA weic required to

quote rates in connection with raihoods other than UP, M&NA would have an obligation to set

its rate at a maximum competitive level, and not at the levels mandated by the Lease6, in ordei to

be able to pay the new lental for the Leased Lines und earn a reasonable return

I. Entergy has not shown that transportation alternatives are unavailable.

M&NA takes no position on the severity or cause of the sci vice disi uptions that Entergy

claims to have occuncd However, theie is leason to question the seventy of the disiuplions

based on Entergy's lack of action during the latest period Enteigy failed to follow thiough on its

icquest foi alternate mte quotes In addition, the Boaid has indicated that theie arc other options

available to Rnlergy
/

Entergy claims that during 2005-2006 it sought to obtain alternate service to

Independence (Opening, Argument of Counsel at 28. lefened to hereaftei as ''C/V') In response

to several veibal inquines icquestmg tales, M&NA sent Cnteigy a letter on June 2,2006,

pursuant to 49 C F R §1300 3, asking Fnlcrgy to piovidc additional information so that M&NA

could establish a rate (Opening, VS dray, Exhibit DDG-6) Entergy did not piovide M&NA

with the lequostcd intbimation necessary for M&NA to picpatc und quote a late to Lntcigy

fi The revenue generated nuclei ttie Lease is one icason M&NA is losing money
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Cnteigy states that M&NA did not quote a uitc to Kntctgy because UP did not tespond to a

request from M&NA foi a waiver of the Inteichangc Commitment However, the letlei lefeiied

to by Rnteigy (CR 17) actually states that M&NA "cannot quote a rate to'* Gnteigy "without fust

receiving the specific operational infotmation that was requested " M&NA also advised Enteigy

that it "will exercise its late and route discretion and will quote a tute as part of a joint line iiile

" Regardless of whether UP gianted the waiver. M&NA was prepared to quote rates to

Enteigy Lintergy did not comply with the Board's rules as far as providing information about

the transportation it was seeking, and theiefbrc, M&NA could not quote a late

Entergy did not take all steps necessary to obtain alternative lail setvice during the 2005-

2006 period This is an instance vvheie Entcrgy's actions, and not those related to the Lease,

prevented Enteigy liom obtaining a mtc quote from M&NA

There are less intiusive and permanent options than those sought by Hnlergy available to

a shippei that believes it is being harmed by service disiuplions on a railroad The Board has

suited that. "Shippers who believe that a lail carrier is not piovidmg adequate service due to the

condition of its lines 01 certain othei service problems have lecouisc befote the Boaid, including,

among other things, the emeigency and alternative service rules, the feeder line provisions, and

enforcement of the statutory common earner obligation "7 If any seivice disiuptions arise on UP

or M&NA in the futuic that effect Entergy'x Independence Plant, Entergy can avail itself of the

options piopoundcd by the Boaid, instead of the amendment of the Lease that it seeks without

negotiations between the panics to the Lease

7 Review of Rail Acct&v and Competition h.\ucx-Rffne\ved Pennon oj The Western Coal Traffic
League, STB Hx Paite No 575 (STB scivcd October 30,2007) (the "Ev Pane 575 Decision") at
11

9



II. Entergy has nut addressed the legal standards developed by (he Board.

Enleigy iclies on one paragraph in the Ex Paris 575 Decision, at 10-11, for the

proposition that if the revenue stream cieated undei the Lease is in excess of what the lessor

would have earned if the tiansaction had not taken place, then the Interchange Commitment is

the cause of that excessive revenue stream, and the continuation of the Intel change Commitment

is an umcasonable practice

The language uted by Entergy is not a general overriding legal standard, but instead the

Board's icsponsc to an argument that any interchange commitment with a duiation of five ycais

01 longei is likely to oveicompensate the scllet or lessoi

Enlcrgy also contends that the UP lease to M&NA should be subject to a "higher level ot

scrutiny on agreements that contain a total ban on interchange with othei carriers 01 go on in

perpetuity " Id at 15 Ilntergy contends that I hue is a total ban on intcichange and lhat the

Lease continues in perpetuity

Fust, there is not a total ban on inteichange. The rent lhat M&NA pays to UP does not

increase until more than five percent of the liaffic is interchanged Even in thai instance, there is

not a ban on interchange, only an increase in lent In addition, M&NA and UP can entei an

amendment to any provision in the Lease, including the Section 4, Rent Indeed, ihc

requirements of this piovision have been modified in the past in specific circumstances

'1 here fore, conliary to Fntcigy's aigument, the Lease does not create a total ban on mtei change

Enteigy argues that the Inlei change Commitment continues in peipeiuily because

it extends "Ibi the full tcim of the lease, which may be 80 years " (CA at 18) Ulaek's Law

Dictionary defines peipeiuily as ''the slate of continuing foiever'' Neither the Lease nor the
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Inleichange Commitment continues foicver The Lease can be humiliated hy UP or M&NA if

the rental provision is changed Lease section 15.01 (I), CE 1 at 36. Puisuant to Section 23.08 of

the Lease, the Inlcichange Commitment has been waived in the past (See Exhibit I for one

example of a waiver of the Interchange Commitment), and M&NA is confident that the

Interchange Commitment can and will be waived in the future

Enteigy also aigucs that because the Inteichange Commitment runs Ibi the length of the

Lease that the Interchange Commitment continues in "pcipeluity " As has been shown, the

Interchange Commitment has been waived in the past and M&NA expects it to be waived m the

future Therefore the Inteichange Commitment has not continued without change for the

duration of the Lease Entergy's argument is not consistent with the facts of the ongoing relation

between M&NA and UP In addition, following Enteigy's logic would lead to the conclusion

that every Interchange Commitment in every Lease is in perpetuity unless it lei minutes puoi to

the end of the lease M&NA urges the Board not to adopt such an umeasomtblc definition of

peipetuity Indeed, F.nlergy's interpretation would requiic a higher level of scrutiny for eveiy

lease, even one of one year in duration, which the Roaid clearly did not intend through the use of

the leim "perpetuity "

Prior to the Lease, UP piovided single-line service to Entergy's Independence plant over

a variety of routes. F'.mergy tails to uddicss the actual seivice that it leceived pnor lo'lhc Lease

and why it should expect different competitive options under the Lease Howevei. the Boaid

was prescient in its analysis in Ex Pane 575 Decision, at 8-10 Essentially, the Board concluded

that if a shipper was icceiving service from a single rail toad and did nut hjve competitive

options puor to the transaction, the shipper should not expect the Board to improve the shippers
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competitive options after (he transaction Enteigy is seeking exactly such lehcf, but has not

explained why it is entitled to unique treatment Rntcigy's complaints concern service over UP,

notovei M&NA If UP had not leased the I,me, the same service issues would have arisen

However, Cnteigy would not have hud the Lease as a tool to try to use to leverage additional

competitive options Enteigy has not shown that UP is tcndeiing inadequate setviee. merely that

it was one of many shippers affected duimg three seivice disiuptions L'nlergy does not addiess

the cnteiiu established in the Ex Parte No 575 Decision concerning the establishment of a new

competitive option, and should not be entitled to relief because it did not addiess or meet the

cntena adopted by the Boaid

111. The Hoard should not revoke the exemption in part.

The Boaid has stated that

Under 49 U S C I0502(d), we may icvokc an exemption, in whole or m
part, if regulation is necessary to cairy out the rail tianspoitation policy set forth
in 49 U S C 10101 We may exercise that revocation authoi ity to piotecl the
integrity of our piocesses Minnesota Comm Ry, Inc -Trackage Exemp -BN RR
Co , 8 1 C C 2d 31, 37 (1991J. I he party seeking revocation has the burden of
pi oof, and petitions to revoke must be based on reasonable, specific concerns
clemonslialmg that reconsideration of the exemption is warranted and that
regulation of the proposal is necessary I&M Rail Link LLC-Acqiiisitions and
Operation Exemption-Certain Lines oj Soo Line Raili oad Company d/b/a
Canadian Pacific Railway, STB finance Docket No 33326 et al (STB seived
Apr 2, 1997), off'd sub nom CilyofOttumwn v STB, 153 F 3d 870 (8lh Cn
1998)"

Entergy does not iai.se an issue concerning the integrity of the Boaid's process

Therefore, Entergy is not entitled to partial revocation of the exemption on that basis.

Rail Inc Continuance in Control Exemption-Montgomery Short Line LLC\ STB
Finance Docket No 35092 and Montgomery Short Line LLC-Lease and Operation Exemption-
Union PLtLifiu Railroad Company, STB Finance Docket No. 35093 (STB seived Februuiy 13.
2008) at 2
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Rnlcrgy must therefore demonstrate that there are "reasonable, specific concerns*" that

i eq in re the Board to partially i evoke the exemption Entergy has not met Us burden

Cntergy claims that the tail transportation policy (the "R f P") of 4Q U S C §10101(4)

leqiures the Board to promote "effective competition among rail came is " CA at 53 However,

Cmcigy provides no support foi that bald statement

Entergy next claims that the RTF would be fostered because Entergy would not have to

build a new connection to the BNS17 9 The proposed new line constiuction is a creation of

Entergy Based on the argument that the RTF would be fostered by Entergy not having to build

the new line, Entcrgy is arguing that its own construction is conliary to the RTF and theiefoie the

construction icquest must be denied by the Boaid Hence, if the construction is denied, theie is •

no basis for partially i evoking the M&NA lease exemption If the new construction would foster

the RTF. then Entergy is wrong in arguing that partial revocation is required by the RTF to

pievent the construction The fallacy of Enteigy's argument is that it is based upon the

construction stiaw man that Entergy itself created

Entergy has not demonstrated that partial i evocation of the lease exemption is lequucd to

foster the RTF or to protect shipper fiom the abuse of market powei. M&NA uiges the Boaid

to deny Entorgy's lequcst to partially revoke the lease exemption in older to strike Section 4 of

the Lease

IV. The Lease is not a pooling agreement.

Sec, Finance Docket No 35122, Kntergy Ai kansas. fnc und Entergy Service.̂  Inc—Petition for
Exemption -Con&tt action and Operatnm of a Line of Railroad in Independence, Jackson and
Lawrence Counties, Arkamas^ filed Februaiy 22.2008
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Entergy contends that ihe Lease is u pooling agreement that was not appioved by ciihci

the ICC or the Board First, the Lease is not a pooling agreement because a pooling agreement is

an agicement between rail carriers to pool tiaffic or service I0 At the lime UP and M&NA

entered the Lease, M&NA was not a aimer Therefoie, there was no agreement between tail

earrieis

Second, in reviewing this specific transaction, the ICC concluded that the "acquisition of

a line of railroad and incidental hack age rights by a noncamcr, us heie, is governed by section

10901""

Finally, in the context of the sale 01 lease to a short line, the Board has stated that they

involve "agreements between two companies that do not compete with each otherMl2 In ordei

foi pooling to be involved, the rail toads must be competitors The Boaid hits concluded that the

panics to the cieation of short lines are not competitor, and therefore the Lease does not involve

pooling since UP and M&NA do not compete

V. Entergy does not justify the relief it seeks.

Because this proceeding is a matter of first impression, bntcrgy urges the Board to take

an expansive view of its powers and impose broad lehef Entergy asks the Board to lewnte the

Lease to eliminate the rent provision of Section 4 Entergy also asks the Board to giant it the

light to veto any new sale 01 lease of the Leased Lines in the event the Lease from UP to M&NA

is terminated. M&NA contends that if the Boaid determines that some level of relief is

I ° 49 U S C & 11322(a) At the lime of the Lease, 49 U S C § 11342 applied the same standauls
to pooling.
II Missouri & Northern Arkansas Railroad Company. Inc-Lease, Acquisition and Operation
Exemption -Missouri Pacific Railroad Companv and Burlington MM them Railroad Company,
ICC Finance Docket No 32187 (ICC seived May 4, 1993) at 2
12 Ex Parte No 575 Decision at 10.
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wairanted that the Board set forth the pnncipals ihut it believes should govern the compensation

to be paid from M&NA to UP undei the Lease und then order LP and M&NA to negotiate under

those punciples, with (he Boaid rcseivmg the authority to approve any agreement If the parties

cannot agree on the new teims, M&NA contends that the Board should requite UP and M&NA

to seek aibiliation undei the provisions of the Lease in accoid with the punciples espoused by

the Boaid

A. The Board should act with restraint.

Entergy is conect that this proceeding is a matter of Hist impression However, Enteigy

is wrong that the Board should be expansive in any relief it giants In cases ofiirst impression,

the Board acts with lesiiamt and looks to the specific statute and regulations in foimulatmg a

remedy 13

Snnilai action would be appropriate in this proceeding Enteigy has asked the Board to

iewrite the Lease by deleting certain piovisions without regard to the ovciall impact on the

agreement or the parties M&NA consummated the Lease and has opeiated under the terms of

the Lease tor ovei 15 years in reliance on those terms Railroads that have consummated

transactions pursuant to authoiily from the Board should be able to rely on the tenns of the

underlying agtcements u If the Boaid is going to modify 15-yeat old conliacts between panics,

1' See, Arkansas Midland Railroad Company, Inc -Pennon for Declaratory Order-Caddo Valley
Railroad Company, STB Finance Docket No 34865 (S'l'B served May 2, 2007), Texas
Municipal Power Agency v The Burlington Not them and Santa f?e Railway Company, STB
Docket No. 42056 (STB seived Sepiembei 27, 2004), Wiscomm Central Ltd-Acquisition Exam -
Unitmrttc RR,2S fB. 218 (1997)
M See the cuncuinng opinion of Justice Brennun in B &O R Co v United Status, 386 U S 372
(1967).
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M&NA contends that the Boaid must have substantial justification foi taking such unusual

action

If the Board determines that theie is a problem with Section 4 of the Lease, M&NA

contends that instead of the Board rewriting the centiact, a bettei solution would be for the Boaid

to set forth clcai piinciples governing rental piovisions, but leave it to the patties to negotiate the

specifics in the Lease '1 he parties could address the Boaid's pi mciplcs ma number of ways, but

would arrive at a solution that best fit their needs If the parties could not agiee, then they could

submit the dispute to arbitration as piovidcd under section 21 of the Lease Onee the revised

provision was ngteed upon or aibitiated, it could be presented to the Board for approval, with

input from any affected parties

B. 1'he shipper veto of short line transactions should be rejected.

Hnlergy piesents a joint veil lied statement by Professor Kwoka and Di Warren-Boulton

tlial piesents a scheme that they call the Shippei Right of Approval (the "SRA") Not only are

there myriad unpiovcn and unjustified assumptions underlying the SRA, but the SRA is actually

a shipper right to veto any short line transaction, centraly to the statute and the Boaid's rules

The Kwoka/Wauen-Boulton VS places no limits on the reasons that a shippei would have foi

vetoing the cieation of a new shoit line Hence, the shipper could veto the tiansaction unless the

i ail loads agiccd to pi o visions more favoiable to that shipper than any olheis, including its

competitor on the same Line

Puisuant to 49 U S C § 10901. the Hoard must giant a request to cieate a new short line,

unless it is found to be inconsistent with the public convenience and necessity I here is no legal

or factual basis equating the whims of a single shippei to the public convenience and necessity,
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and Enteigy certainly has not met the burden. 'I he Kwoka/Warren-Roulton VS claims that a

shippet like Fntcrgy would he willing to pay the most Lor the line and should therefoie have a

right of veto Howevei, if Rnlergy were willing to pay ihe most for the Leased Lines, why

wasn't Entcrgy at least one of the bidders, if not the winning bidder when UP offered the Lines

foi sale and lease in IQ92i?

The JCC found that the eieation of short line railroads was so beneficial thai it adopted an

exemption to expedite the process and substantially reduce the regulatory costs IS It was

concluded that "the exemption of these transactions will foster the rail transportation policy of 49

USC 1010hi by minuni/ing the need foi Fedeial regulatory contiol over the rail tiansportatiuu

system, ensuring the development and continuation of a sound rail transpoUation system,

fpsteung economic conditions in tiansportation, reducing legulatory bameis (o entry, and

encouiagmg efficient tail management"'" 'I hrough the years the ICC and the Board have

amended the rules governing the filing of the Notice of Exemption for the ciention of new shoit

line railroads But no wheic in the rules at 49 C K R §1150 31, et seq is there a requirement that

the laigest shippei on the line must appiove the tiansaction bcfoic Board approves the

transaction But Unlergv pioposes such a tule here, without benefit of a notice and comment

lulcmaking

It is difficult enough for the two paities to the eieation of a new short line to negotiate an

agreement Entergy wants to add a thud party to the process, who will have the power to veto

the transactions unless it is satisfied Will the cost ot such satisfaction be special rate relief.

15 C/OSA Exemption-Acq & Oper ofR Lines under 49 USC 10901. 1 I C C 2d 810, 811
(1985)
'*/</ at 817.
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special service, freedom fiom demurrage, or sonic olhei issue9 Negotiations could be

interminable. Undei Enteigy's proposal, there is no limit as to the grounds that the designated

shipper could use to veto the creation of a short line

The mischief that could aiise from such a rule is nearly boundless Even if it weie

appropriate for shippcis to have the right to veto the creation ot a short line, why is the laigcst

captive shippei on the line delegated thai power1' Doesn't that give the captive shipper the power

to require the railroad's to stiucturc the transaction to favoi that shipper ovet all other shippeis,

including its competitor0 Doesn't Entergy's pioposal improperly delegate the Board's authority

to approve tiansactions to a shipper that can act in an arbitraiy niannci9 What happens if there is

more than one shipper on the line and they disagiee? Or in a more troubling situation, what if

the shipper delegated to approve the transaction cieates a subsidiary to acquire the line, but only

on terms that disadvantage its competitor who is located on the line or even on a different line9

Isn't it the function of the Boaid to review these issues, and hasn't the Boaid elected to leview

them after the fact and take conective action because of the ovci whelming benefit from the

cicauon of short lines.?

The relief piuposed by Entergy through the Kwoku/Warren-Boullon VS is based on

unpioven assumptions, is contrary to the statute and legulations governing the cieation of short

line railroads, has not been tested through the notice and comment of iiilcmakmg, and creates a

setting with the potential for substantial abuse There uie no lules 01 limitations governing the

shipper under the process proposed by Entergy

Congicss and the Boaid have created a piocess tot the creation of short lines whcie there

aie lules, wheie eveiy potentially affected party has an opportunity to ptesent us objections, and
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where an impartial body, the Boaid, weighs the menls of all claims This process has wojked

well since 1985, and Entergy provides no conciete basis for changing the ptocess

M&NA strongly uiges the Board to deny the cieation of the SRA, which in leulity is the

ability of the lutgcst shipper on the line to veto a transaction cieatmg a short line foi any teason

CONCLUSION

M&NA most stiongly urges the Boaid not to terminate the Lease without the consent of

M&NA because of the immense harm that would befall M&NA.

M&NA urges the Board to conclude that Enteigy has not proven that (1) the

enforcement of the Lease cieates an unreasonable piacticc, (2) i evocation of the lease transaction

is required by the RTP, (3) the Lease constitutes a pooling and/oi traffic division agreement foi

which authorization was nol pioperly obtained and condition any approval of that agieement undei

49 USC § 11322, (4) bioad relief is warranted, and (5) the SRA is a valid means of ichef

M&NA prays that the Boaid dismiss the complaint and discontinue this pioceeding
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In the event that the Boaid concludes that there is u problem with the lentul piovisions of

Section 4 of the Lease, M&NA tcspcctfully lequests the Boatcl to (1) set forth the principles that

it believes constitute u icasonable rental, (2) direct UP and M&NA lo renegotiate the Lease in

line with those principles, and addressing revenue division* along with rent, (3) direct the parties

to piocced to arbitration undei the Lease if they cannot agree on the provisions of the new lease,

and (4) direct the parties to present the revised lease to the Board foi appioval, cilhci on the

Board's own analysis or aftei a proceeding, at the Board's discietion

Scott G Williams Rsq
Senior Vice President & General Counsel
RuilAmenca, Inc
7411 Fullcrton Street, Suite 300
Jacksonville, Ff, 32256
(904) 538-6329

us E Gitoinei, Ksq
Law Offices of Louis E Oitomer
600 Baltimoic Avenue
Suite 301
Towson,MD21204
(202) 466-6532

AUoiiieys for MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY, INC.

Dated August 11, 2008
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F ranger, Sandy K. (Boca)

-sl

From.
Sent.
To:
Cc

Subject.

RDBILBAY@up com
Tuesday, February 17,2004 3 25 PM
Franger, Sandy K (Boca)
Morton. Anita (MNA). Wilson Warren (WCWILSON@UP COM). RJGARTNE@up com,
GLJOHNSO@up com
Re MNA Waiver Request for Movement from A&M

Sandy

Please accept this as Union Pacifjc concurrence to waive the 95% Rental clause of
Secticn TV RENT to Lease Agreement dated December 11,
1992 This waiver applies only on STCC 14-4 , Construction Sand, from
Arkhola Sand at Van Buren, AR , to Arkhola Sand at Branson, MO, via a route of AM MNA.
MNA will still be obligated to pay rental per the Lease Agreement should they exceed the
threshold on all traffic less the volume created by this waiver

This concurrence will expire December 31, 2005 unless otherwise agreed to in writing
by the Union Pacific

Raymond D Bilbay
402 271 5832
FAX 402 233-2489

"Franger, Sandy K
(Boca)"

(RDBILBAY&UP COM)" «RDBILBAY9UP COM>
<Sandy FrangerORailA

(WCWILSOMeUP COM)"
merica com>

(MNA)"

Movement from A&M
02/17/04 08-11 AM

TO. "Bilbay Ray

cc "Wilson Warren

<WCWTLSONCUP COM*, "Korton, Anita

<Anita HortoneRailAmerica com>
Sub-ject MNA Waiver Request for

Ray * discussed this briefly with Warren this morning Would like to
discuss with you as soon as possible to obtain a waiver on the 95%
If necessary, we can set up a concall between you, Anita and me to
discuss

Here are a few bullet points
Sand currently moves into Branson via truck today
Joint effort is between MNA, AN and Arkhola Sand in

Van Bur en, AR.

BNSF has agreed to a per car fee to bridge the
traffic from Monett to Aurora in order for us to keep the
transportation cost within competitive rates.

AM :s supplying the cars and paying for the facility
at Branson They are paying for the track repair and unloading
pit

Volume la approx. 1,000 cars per year.
The key drivers to make this work is the ability to get the sand
delivered to Branson at a competitive rate and AM paying for the

1
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facility AM is supplying the cars to the MNA for this move. If AM
is out of the deal, t.ien we have no one to pay for the facility
Arkhola has already made sales contacts with the customers in Branson
to use their sand once the facility is set up

IMAGED:

BY AND DATE : MARY BRAMEL

INDEXED:
BY AND DATE. SAME

QUALITY CONTROL:
BY AND DATE -SAME
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CERTIFICATE OF SERVICE

I hereby certify that I have cuused the foregoing document to be seived upon counsel for

Entergy Aikansas, lac, Entergy Services, fnc , Union Pacific Railroad Company, BNSF Railway

Company, and Aikansas electric Cooperative Corporation electronically and by first class mail

postage prepaid

Louis E Gitomer
August 11,2008
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