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APPLICANTS' REPLY TO PETITION OF UNION PACIFIC RAILROAD COMPANY
TO ENJOIN AND REMEDY PREMATURE EXERCISE OF CONTROL BY CANADIAN

NATIONAL RAILWAY COMPANY

INTRODUCI ION AND SUMMARY

Canadian National Railway Company ("CNR") and Grand Trunk Corporation ("GTC")

(together. "CN" or "Applicants")1 hereby reply to the Petition of Union Pacific Railroad

Company ("UP") to Enjoin and Remedy Premature Exercise of Control by Canadian National

Railway Company (the "Petition"), filed on December 8.2008

I he Petition is an audacious atlempl by LP to use nothing more than the label "unlawful

control" to persuade the Board to permit UP to circumvent the need to pursue judicial or arbitral

relief for its contract claims and to grant UP what it has been unable to obtain through voluntary'

negotiation In making that attempt, UP calls on the Board, which has no authority to answer

1 Applicants incorporate by reference the short forms and abbreviations set forth in the
Table of Abbreviations at CN-2 at 8-11.



that cull, to adopt UP's interpretation of a document (the "2003 List"") that UP claims is a

binding trackage rights agreement with EJ&E authorizing UP to run an unlimited number of

trains over the track segments at issue. UP then contradicts itself by arguing that it really docs

not have an enforceable agreement because CN exercised its legal right to not consent to a

proposed 2008 agreement (of which there are <il least two conflicting versions) between EJ&E

and UP that would create such an agreement. CN refused its consent pursuant to a provision of

the FJ&EW Stock Purchase Agreement ("SPA") between FJ&E and GTC that was filed over

one year ago as Exhibit 2 of the Application in this proceeding (CN-2 at 249-308) That type of

provision is typically included in such transaction documents to insure that the value of the

transaction to the purchaser is not impaired before closing by post-agreement changes that could

materially affect the value of the property to be acquired. Yet UP argues that CN's exercise of

its rights under the SPA (which EJ&E agreed to in an arm's length negotiation with CN)

constitutes "unlawful control" over EJ&E that the Board should remedy by prohibiting CN from

exercising control over EJ&E's commercial and operating decisions3 until UP and EJ&E (which

no longer would have a stake in impairment of the value of FJ&EW) agree to terms thus far not

agreed upon regarding the new trackage rights described in the 2003 1 ist.

The Board should summarily deny UP's Petition. There is no need, and no legal basis,

for the Board to involve itself in what amounts to a contract dispute over the interpretation and

legal effect of the 2003 List. If UP is correct in its reading of the 2003 List, it can seek to

2 The 2003 List is referred to in UP's Petition as the "2003 Agreement." a description
which begs the question of whether the document in fact constituted a binding agreement, and
which appears not to have been used by UP or LJ&h in correspondence or related documents
before the filing of the Petition.

3 UP may have meant EJAEWv decisions, as CN has no intention of directing the
commercial and operating decisions of EJ&E, which would remain a subsidiary of Lnited Slates
Steel Corporation after consummation of the proposed Transaction at issue in this proceeding.



enforce any rights it has under that document in a forum that is auihori/ed and well-qualified to

interpret legal agreements, to enforce the parties* rights under them, and to respond lo any

defenses or counterclaims that CJ&E. CN, or EJ&KW might have againsl UP. Moreover. Board

precedent (and the regular practice of railroads, including UP, entering into control transactions)

make it clear that neither the SPA provision ai issue nor CN's exercise of its rights under that

provision constitutes unlawful control, so there is no basis on which UP can bootstrap its garden-

variety contract dispute into an issue of "unlawful control "

Nor is there any other reason for the Board lo hold up a final decision on the merits of

CN's Application, or to delay CN from exercising full control over tJ&KW as proposed in the

Application. If, after an appropriate inquiry, a proper forum were to determine that the 2003 List

constitutes a trackage rights agreement, then CN would be bound under the SPA to assume that

agreement. UP's current rights, to the extent they exist, arc fully protected, and UP should not

be provided a windfall in the form of an unlawful Board-imposed mandate to improve on UP's

pre-SPA position at CN's expense

BACKGROUND

On September 25, 2007. G'l C (a whollv owned subsidiary of CNR) and KJ&R executed

the SPA. That agreement provided for (I) the spinolTof EJ&E's principal rail assets into

CJ&EW (a noncarrier subsidiary of EJ&E that would become a rail carrier upon the spinotT). and

(2) the acquisition by GI'C from EJ&E of all the outstanding stock of hJ&FW (thus giving

Applicants control of FJ&RW for purposes of 49 U.S.C. § 11323).

In the SPA, EJ&E agreed that it would "conduct its operations according to its ordinary

and usual course of business" during the pendency of this proceeding, and that (with certain

exceptions not applicable here) it would not engage in any of several listed actions outside the

3



ordinary course of business, including entering any trackage, haulage, or run-through power

agreement wilh another railroad without CN's consent. SPA $$ 3 20(ii)(p), 5.1, CN-2 at 273.

276.

FJ&R also warranted (i) that it was not a party to or hound by any trackage, haulage, or

run-through power agreement with another railroad, except as set forth in Schedule 3.10(a) of the

Disclosure Letter provided to GTC upon execution of the SPA. (ii) that it had provided CN with

true and correct copies of all such agreements, and (iii) that it had not. since the time of the '

unaudited balance sheets provided to GTC, entered into any trackage, haulage, or run-through

power agreements with another railroad, except as set forth in Schedule 3.20 of the Disclosure

I cllcr or as contemplated by the SPA. SPA §§ 3.10(a)(\viii). (c), 3.20(p), CN-2 at 267, 273

Neither Schedule 3.IO(a) nor Schedule 3.20 of the Disclosure Letter included the

document, attached as h\hibit A to HP's Petition, that LP now alleges constituted a "2003

Agreement" granting trackage rights. Nor did LJ&E ever produce that document to CN during

the due diligence process leading up lo the SPA. Verified Statement of Paul E. Ladue. Region

Director Contracts & Administration (Southern Region), for Canadian National Railway

Company at 2 ("Laduc V.S.") (attached hereto).

By contrast, in the course of negotiations leading to the SPA. LJ&Ei had provided CN

with copies of the January 23. 1997, agreement granting trackage rights to UP over the CJ&E

line between Chicago Heights and Griffith, the December 7. 1098, agreement granting trackage

rights over the hJ&E line between Joliet and Waukegan. and correspondence between UP and

EJ&E concerning its haulage arrangements with UP.4 (These two trackage rights agreements are

4 It was this information, and other information provided by fJ&E regarding the volumes
of trackage rights and haulage traffic on the FJ&E line that CN relied on in its reports to SEA
regarding haulage and trackage rights operations on I1J&E.



referred to herein, as they arc in the Petition (at 3) as the " 1997 Agreement" and the " 1998

Agreement," respectively.)

UP now maintains that the 2003 List constituted a grant by KJ&F. of "trackage rights over

portions or* EJ&E trackage from Jo I let, Illinois, to Kirk yard in Pine Junction, Indiana, that were

not covered by prior trackage rights agreements between UP and KJ&E." Petition at 3.5 That

document, however, docs not on its face purport to be a grant of trackage rights. Instead, it

appears to be a non-binding letter of intent regarding a scries of matters for possible

implementation if, when, and to the extent the parties later agreed. Some of the items on the

2003 List related to previously granted trackage rights. Laduc V.S. at 3. The new trackage

rights referenced on the 2003 List would require further negotiation and subsequent, formal

agreements to implement and flesh out important elements." {

} It also does not bear the indicia by which parties to a contract

Contrary to the suggestion ofUP's Senior Director-Joint Facilities (Verified Statement of
llryce B. Bump at 4 ("Bump V.S ")), CN's correspondence with SEA provides no indication that
"CN was aware of UP's rights under the 2003 Agreement." Indeed, Ihe very letter from CN's
counsel to ShA that UP cites describes UP's trackage rights under its January 23, 1997. and
December 7. 1998, trackage rights agreements with EJ&K, but plainly docs not describe the
rights that UP claims it was granted by what it characterizes as the "2003 Agreement." Sec
Letter from Paul A. Cunningham to Victoria J Rutson at 2 (Mar. 26.2008) (Petition, Exhibit H.
cited in Bump V.S. at 4).

5 See also Petition at 9 ("FJ&E granted UP the trackage rights at issue long before CN
agreed to acquire FJ&E"; "EJ&E granted UP trackage rights in the 2003 Agreement").

* Under Illinois law. letters of intent are not enforceable unless the parties "intend them to
be contractually binding." Quake Constr., Inc v American Airlines, Inc , 565 N E 2d 990. 994
(III. 1990) (citing Interlay. Inc v AlaKna* 407 N.E.2d 615.617-18 (111. App. 1980). If the
language of the purported agreement is unambiguous, the panics' intent as to cnforceability must
be determined from that language. Otherwise, parol evidence may be used to determine the
parties' intent Id



generally indicate their intention to be legally bound.

} And it does not contain {

The facial appearance that the 2003 List obligates UP and LJ&L£ to do no more regarding

new trackage rights than work in good taiih toward concluding a formal agreement lhat would

grant such rights is further supported by the selected correspondence included by UP with its

Petition. See, e g . Petition, Hxhibit A at 1 (slating that {

| Moreover, in the

2008 correspondence between UP and EJ&E. attached by UP to its Petition, UP's Brycc Bump

described the document. {

} Given that

paragraph I of the 2003 List provides \

\ it appears evident that the specific terms in that list would have to be modified in light of



changed conditions (such as dramatic increases in traffic and congestion on the EJ&E line) in the

five years since it was created 7

Finally, the 2003 I ist was never submitted 10 the Board for approval under 49 U S C.

§ I I323(a)(6) (requiring Board approval for "[acquisition by a rail carrier of trackage rights

over .. a railroad line ... owned or operated by another rail carrier"), or for exemption under 49

C.F R. § 1180 2(d)(7) (providing a class exemption for voluntary trackage rights "based on

written agreements"). UP had otherwise sought such authority from the Board for its trackage

rights agreements with CJ&C.*

EJ&R apparently did not regard the 2003 List as an agreement creating binding

obligations enforceable against fiJ&E, as is demonstrated by CJ&C's omission of that document

from Schedules 3.10(a) and 3 20 of the Disclosure Letter required under the SPA

In September 2008 - nearly a \ear after the SPA - LJ&b informed CN that it had been

negotiating with UP over the terms of a new supplemental trackage rights agreement along the

general lines contemplated in several items of the 2003 List It was at that time that bJ&b

provided CN for the first time, as background, a copy of the 2003 List that UP now characterizes

as a grant of trackage rights. Laduc V.S. at 3 FJ&E also provided CN with a draft of a

supplemental trackage rights agreement, which included KJ&E's proposed changes to an earlier

draft of such an agreement that UP had proposed Ladue V.S. at 2-3. (The CJ&E and LP drafts

7 UP docs not purport to have provided the Board with all the correspondence and other
materials that would be needed in order to document the parties1 implementation of the items in
the 2003 List, and to determine whether they regarded it as a binding contract rather than a list of
items on which they intended to take further, more definitive action.

K .Sit'f. e g. Union Pac R R. - Trackage Right* Excmptmn • Elgin. ,/vhct & E Ry. STB
Finance Docket No. 33821 (STB served Dec. 20, 1999) (notice of exemption for 1998
Agreement); Union I'ac R R. - Trackage Righto Exemption - Elgin. Joliet & L Ry .SIB
Finance Docket No. 33347 (S IB ser\ed l-eb. 18. 1997) (notice of exemption for
Agreement).



are attached as Appendices I and 2 to Mr Laduc's Verified Statement.) I he draft supplemental

trackage rights agreement shared by TJ&E with CN would, in effect, grant trackage rights to liP

between Joliet and Goff (near Kirk Yard). This supplemental grant, together with existing

trackage rights, would, subject to significant conditions sought by LJ&K but not accepted by UP

(noted below.), extend to UP trackage rights for an unlimited number of trains over the entire

BJ&E arc between Waukcgan and Goff. Ladue V.S. at 2-3. HJ&K explained that it had not sent

its revised draft of the supplemental trackage rights agreement back to UP. much less reached a

final agreement with UP.

Rvcn today. CN understands that UP and LJ&K have not come to a meeting of the minds

with respect to a grant of new trackage rights, and there remain serious disagreements between

them on several issues UP has not contended otherwise. Differences between the positions of

the parties can readily be .seen from the red line attached as [Exhibit I to this Reply, which

compares LJ&E's draft supplemental agreement with the earlier version proposed by UP. For

example. fcJ&E has been unwilling to agree {

} UP has not agreed to {

And the drafts



provide Tor different {

r
EJ&h requested CN's consent, as required by section 5.1 of the SPA. lo EJ&E's version

of a draft supplemental agreement characterized by UP as "a more formalized supplement to the

1998 agreement." Petition at 5; Bump V.S. at 3. In response to that request. CN informed EJ&F

that it would not consent to execution of the new trackage rights agreement between IT and

FJ&R. which CN determined potentially could materially reduce the utility and value to CN of

the lines being acquired and could potential!} raise issues for the Board's ongoing environmental

review of the Transaction. Laduc V S. at 5 & Appendix 3 thereto. CN has subsequently

engaged in inconclusive discussions with LP. in which CN has been willing to grant trackage

rights for use in lieu of existing trackage rights for the number of trains using the haulage rights

being exercised by UP on the effective date of the SPA. but unwilling to add further trains, or

otherwise impair the value lo CN of the EJ&E line it has agreed lo acquire, l.aduc V.S at 5-6.

I hcsc discussions, however, have been aimed at arriving at an agreement between UP and CN

that would be concluded by EJ&FW after its acquisition of the subject trackage and the

acquisition of FJ&EW by CN, not at obtaining CN's consent to an agreement between UP and

FJ&R. Ladue V.S. at 6.

" Neither party's draft Supplemental Agreement reflects the exact terms of the 2003 List.
{Both drafts are cast {

| neither provides for {
} Neither provides for

} Neither reflects {

|- These differences from the 2003 List provide further
indications that that document is not a binding trackage rights agreement but rather, with respect
to new trackage rights, memoriali/es matters the parties intended lo implement if and as they
later agreed to do so.



ARGUMEN F

I 1HLRL IS NO NEED OR LEGAL BASIS FOR THL BOARD 'I O Bt DRAWN INTO
A CON'I RACT DISPUTE OVbR 'I I IE INTERPRETATION AND LEGAL EITEC T 01-
THE UNSIGNED 2003 LIS'l.

At the heart of'UP's Petition is a characterization of the unsigned 2003 List as a binding

agreement between itself and EJ&E. To grant the relief UP has demanded here, the Board would

have to ratify that characterization and. in addition, find that CN is unlawfully interfering with

the implementation of that agreement, as UP alleges.

UP':, Petition, filed at the eleventh hour of this regulatory proceeding and more than five

years after the creation of the 2003 List, but calling for immediate action (before approval and

consummation of the proposed Transaction), is an effort to circumvent the rigorous requirements

UP would have to satisfy to demonstrate to a court or other competent tribunal (I) that it has a

binding agreement with FJ&E. and (2) that the agreement has the effect that LP claims that it

has. There is no need or legal basis for the Board to let its procedures be used in such a way.

'I here is no doubt that UP's Petition rests on the assumption that HP's assertions

concerning the 2003 List -eg, that it is a binding enforceable grant of trackage rights - would

prevail in an adjudication of the meaning of the 2003 List. Otherwise. UP would have no rights

that EJ&E would be required to acknowledge and CN's alleged control of KJ&b would be

irrelevant. Accordingly, the Board may not merely assume that UP's assertions are correct. In

order to resolve the question whether the unsigned 2003 List ever had any binding effect and. if

so. whether it still has any binding effect, and. if so. what that effect might be (as would be

required before the Board could take the action UP has called for it to take), a decision maker

would have to conduct an extensive and searching inquiry into the facts and circumstances

surrounding the creation of the 2003 List and the actions of the parties in implementing it in the

10



five years since 2003. Among the issues that might need to be resolved, after appropriate

discovery, are the following.

a. What the circumstances were surrounding the creation of the 2003 List, including
when it was actually written and by whom, what was its negotiation history, when
the dates and names were typed in at the top, and what was the involvement of
each party in its creation.

b. Whether the 2003 List as presented is the final version of the document, including
whether there is a version of the List that was actually signed by both parties.

c Whether the 2003 List itself or any obligations under it have subsequently been
amended or modified by the parties

d. If the UP document is the final version of the 2003 List, and it was intended to be
a formal binding contract, why it docs not bear any of the usual indicia of such,
including, most obviously, a signature line, presumptively required by the Illinois
Frauds Act. 740 ILCS 80/1.

e. Whether, absent a signed document, the Illinois Frauds Act bars enforcement of
the 2003 List as a binding contract.

f. What the intent of each party was in creating the 2003 List, and whether or not
there was a meeting of the minds as to its binding effect.

g Whether Mr. Danzl intended to bind bJ&L, and. if so. whether he had the
authority to do so for purposes of new trackage rights.

h. Whether the {

i. Whether, given the failure of the parties to {

Whether UP's failure to {

k. Whether, at a minimum, given the failure of the parties to {
} the agreement provides EJ&E with the

right to renegotiate to reflect the realities of present day traffic and use of the
RJ&F line.

II



Whether any obligation regarding trackage rights stems from the 2003 List given
that the sole obligation is {

J- And why the parties have not {

m. Whether, without EJ&C's consent. UP has a right to pick and choose the elements
of the 2003 List to include in a new trackage rights agreement (e.g.. to exclude
\

}. or whether such selective implementation
requires the further agreement of both parties.

n. What the subsequent course of dealings between the parties indicates concerning
their continuing rights and obligations regarding the 2003 List. l;or example,
whether the fact thai it appears there were significant disagreements between the
parties in their draft supplemental agreements indicates that there was no final
agreement between the parlies to the specific trackage rights.

o. Whether there are items on the 2003 List thai the panics have agreed would not
be implemented.

p. Why. if the 2003 List was intended to be a trackage rights agreement, it was never
submitted to the STI3 for required approval or exemption.

q. Whether either party in its ordinary course of business and recordkeeping treated
the 2003 List as a binding Trackage Rights Agreement in all respects, or any.

Nor is there any doubt that the Board is not authorized to make such determinations For

the Board to inquire into these matters, or otherwise to attempt to interpret the 2003 List in order

to determine its effect, or to enforce it, would be contrary to the Board's well established

precedent, which has "held repeatedly that the agency has no power to interpret or enforce

contracts, and that such matters must be left lo settlement by the parties or by the courts,"

Delaware A HuJwn R R - Trackage Rights •tfsrmrmeni Modification* 290 I.C.C. 103, 107

(1953) ("Delaware & Hudwri") (citations omitted), and that the meaning of a contract is a matter

"better suited for judicial rather than administrative review." Chicago <fi A' W" Tramp Co v

Peoria (ft I'ekm Union Ry. 360 I C.C. 168, 181 (1979) (citing Delaware & Hudwn). See also

12



Union Pac R R - Discontinuance Exemption - In Oklahoma City. OK. STB Docket No AB-33

(Sub-No. 239X), slip op at 3 (S113 Served Apr 13, 2006) ("It is well established that [the Board]

do[csj not undertake to interpret or enforce private contracts, including operating agreements ").

There is. however, no need for the Board 10 assume the validity of UP's assertions or to

attempt unlawfully to adjudicate a contract dispute. If UP is correct, and KJ&E has already

created an enforceable obligation by *'granl[ingj UP trackage rights over portions of CJ&C

trackage ... that were not covered by prior trackage rights agreements between UP and KJ&h"

(Petition at 3), then LP can simply seek to enforce that obligation, before a court or other

tribunal with appropriate jurisdiction. UP will have the same right and opportunity to enforce

that obligation against CJ&LW (the EJ&E subsidiary to which FJ&E has agreed to assign and

transfer most of LJ&fc's rail assets, and which CN proposes to acquire) that it now has to

enforce it against CJ&k.

If, on the other hand, UP docs not have a binding agreement that is enforceable against

CJ&L. that fact loo can be established in an appropriate forum. There would then be no issue

that CN is entitled, under section 5 I of the SPA (and. as discussed below, under S I'B precedent

regarding premature control), to maintain the status quo pending STB review of the Transaction

by denying its consent to a new grant.

In neither case is action by the Board needed in order to vindicate any interests asserted

by UP.1"

10 But if the Board determines that it, rather than a court or other tribunal that is a more
typical forum for resolving questions of contractual rights, should determine UP's rights under
the 2003 List, then it should not hold up this proceeding to do so. Rather than defer a decision
on the merits that, if favorable, would permit CN to acquire and exercise control of I.-J&KW. the
Board should initiate a proceeding to inquire into the extent of bP's rights and CJ&IZ's
obligations, if any. under the 2003 List. Such a proceeding should give the parties the
opportunity to take discovery on all questions relevant to the intent of the parties, including the

13



II. NEITHER CN'S CONTRACTUAL RIGHT '1OAPPROVR TRANSACTIONS I HAT
WOULD IMPAIR THE VALUE OF CN'S DEAL WITH EJ&E. NOR CN'S EXKRCISE
OF THAT RIGHT. CONSITUTLS CONTROL Of EJ&E OR EJ&EW.

UP's claim of unauthorized control in violation of 49 U.S C. § 11323 is entirely based on

CN's exercise of its right under section 5.1 of the SPA to refuse its consent to execution of a new

trackage rights agreement by EJ&C that could significantly constrain the capacity of EJ&K

trackage and interfere with CN's ability to use the track it is acquiring. Neither the provision of

that right in the SPA nor its exercise by CN constitutes unauthorized control of bJ&fi (or

premature control of U&F.W)

Control of u carrier, for purposes of 49 U.S.C. $ 11323 and its predecessors, has long

been defined as "the power or authority to manage, direct, superintend, restrict, regulate, govern,

administer or oversee the day-to-day affairs of that carrier." Sou Line RR - Pennon for

Declaratory Order. STB Finance Docket No. 33350, slip op at 10 (STB served Feb. 4. 1998)

("Soo Line Declaratory Order") (citing Colletti - Control - Comet Freight Line.\* 38 M.C.C. 95.

97 (1942)). <tfV/vnfr iron CilyofOllunmav STB, 153 F.3d 879(8th Cir. 1998); accord.

Declaratory Order - Control - Rio Grande Indus, Inc. Finance Docket No. 31243. slip. op. at 3

(ICC served Aug. 25, 1988) ("/?G7 Declaratory Order"). As shown below, nothing CN has done

constitutes the exercise of "control" under this definition.

matters listed above regarding the facts and circumstances surrounding the creation of the 2003
List and the actions of the parlies in implementing it since. If the Board has the aulhorit\ that UP
asserts against CN/U&EW. and if it determines, after such a proceeding, that in the 2003 I ,ist
EJ&EW made commitments (including commitments to provide trackage rights) to UP that are
legally enforceable, then it may exercise such authority as it has lo direct CN to cause FJ&TW to
honor those commitments.

14



A. Covenants Such as Section 5.1 of the SPA, Made with the Purpose of Preventing
ihc Impairment of the Value of a Transaction Before Closing. Do Not Constitute
Premature Control

As the Board's predecessor has stated, "[tjhc kind of control contemplated by the statute

is the power to manage the day to day affairs of the entity assertedly controlled." #67

Declaratory Order, slip op at 3. Day to day control does not extend to the power, bargained for

at arm's length among independent carriers, to veto extraordinary corporate decisions, made

outside of the ordinary course of business, such as the ones for which CN approval is required

under section S.I of the SPA during the pendency of SI'B review of a transaction. As the Board

and its predecessors have acknowledged, and as UP well knows, "rudimentary negative

restrictions" that preserve the economic status quo of a railroad that is the subject of a proposed

control transaction do not constitute unlawful control of that railroad. Union Tac Corp -

Request for Informal Opinion - I oting Trust fyreemenL Finance Docket No. 32619. slip op at 5

(ICC served Dec. 20. 1994) ("UP Informal Opinion"); \ee al\o Sou Line Declaratory Order, slip

op. at 11 (finding that no unauthorized control arose from protections allowing minority

shareholder "to monitor I&M's corporate activities in order to protect its economic position"):

RGI Declaratory Order, slip op. at 3 (finding that no unauthorized control arose from contractual

provisions allowing minority shareholder a veto over extraordinary corporate transactions).

There arc numerous examples of instances in which parties to control transactions

approved by the Board under 49 U S C. § II323 (or its predecessor agency under then-applicable

provisions of 49 U S C g 11343) have protected themselves with provisions, similar to section

5.1 of the SPA. prohibiting the party being acquired from encumbering its property or otherwise

impairing the value of the acquisition to the purchaser and where, even though such provisions

IS



have been IIled on the public record in contested proceedings, no suggestion was made that the

acquirer was thereby exercising unauthorized control. They include the following:

UP/SP. The Agreement and Plan of Merger under which UP acquired control of
Southern Pacific Rail Corporation and its subsidiaries (collectively. "SP")
included a covenant requiring that "the business of [SP] be conducted only in the
ordinary course of business consistent with past practice or pursuant to Customary
Actions" and prohibiting SP from "transfer) ring]. leas[ingj. licencing], sell [ing],
mortgagf ing], pledging], disposing] of. or encumber [ing] any material assets."
except in the ordinary course of business or pursuant to existing agreements
disclosed in the parties' Disclosure Schedule."

. The Agreement and Plan of Merger through which CP acquired
control of Dakota. Minnesota & Eastern Railroad Corporation and its subsidiaries.
prohibited DM&E from "agree| ing|. whether in writing or otherwise, to take any
action or enter into any agreement which would have been required to be set forth
on Section 4. 13 of the Disclosure Schedule if in effect on the date hereof or
otherwise enter into any other material transaction." Among the transactions
required to be listed on section 4.13 of the Disclosure Schedule were "all material
contracts and agreements that relate to trackage rights."12

CN/GL'I. The Stock Purchase Agreement b> which CN acquired control of the
rail carrier subsidiaries of Great Lakes Transportation I.I.C (collectively. "GLT")
required CN's permission for GLT to *'enter| | into any agreement or arrangement
containing any provision or covenant granting any concession or rights to any
railroad or other Person with respect to the use of any rail lines, yards of [sic]
other fixed railroad property of the Company or any of its Subsidiaries (whether
through divestiture of lines, the grant of trackage or haulage rights or
otherwise)."1'1

CN/WC. The Agreement and Plan of Merger under which CN acquired control of
Wisconsin Central Transportation Company and its subsidiaries (collectively.
"WC") prohibited WC from granting, without CN's permission, "any concessions
or rights to any railroad or other Person with respect to the use of any rail lines.

11 Agreement and Plan of Merger § 5.1 (a), fc)(iv). UP/SP-28 at 58-59 (emphasis added).
Union Pac Corp Control & Merger — S Pac RailCorp. Finance Docket No. 32760 (filed
Nov. 30, 1995) (see Exhibit 2 hereto).

12 Agreement and Plan of Merger §§ 4.l3(a)(xx), 6.0l(b)(xxi). CPK-2/DMR-2, Exhibit 2
at W, 47. Canadian Pac Ky - Coniml - Dakota. M & E R R . STB I'inance Docket No. 35081
(filed Oct. 5,2007) (sec Kxhibit 3 hereto).

11 Slock Purchase Agreement §5 l(a)(xviii), CN-2 at 222-24. Canadian Nat'I Ry -
Control - Duluth. Missahe <ft Iron Range Ry. STB Finance Docket No 34424 (filed Nov. 5.
2003) (sec Exhibit 4 hereto)
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>ards of [sic] other fixed railroad property of | WC| (whether through divestiture
of lines, the grant of trackage or haulage rights or otherwise), provided that the
provisions of [this clause] shall not prohibit the grant of any such rights for a
period of less than six months (other than trackage rights, the grant of which shall
be prohibited)."14

C'.SA'f.V.V Conrail Under the Agreement and Plan of Merger by which CSX
proposed to acquire Conrail, and which was later adopted (with modifications not
relevant here) to govern the acquisition of Conrail by CSX and NS, the parties
warranted that they and their subsidiaries would "carry on their respective
businesses in the ordinary course consistent with past practice," would not "sell,
lease, license* mortgage or otherwise encumber or subject to any I .ien or
otherwise dispose of its properties or assets/* and would not "modify, amend or
terminate any material contract or agreement."1'

IC/CCI* In the Stock Purchase Agreement by which 1C acquired control of CCP
Holdings. Inc. and its subsidiaries, CCP warranted that it and its subsidiaries
would "operate and carry1 out their respective businesses in all material respects in
the ordinary course of business consistent with past practice" and, in particular,
would not "amend, extend or modify any contract set forth on Schedule 4.16
[including "trackage rights and joint facility agreements"] (other than real
property leases, licenses and contracts involving the payment by the Corporation
of less than $25,000) if such amended, extended or modified contract has a term
beyond December 31,1 997" and that they would not "enter into any contract or
commitment of any kind if such contract or commitment involves (i) the payment
or receipt by the Corporation of $25,000 or more during its term and (ii) has a
term beyond December 31, 1 W7."1(l

/•'(.'. I he Agreement and Plan of Merger under which Burlington
Northern. Inc., acquired control of Santa Fe Pacific Corporation and its
subsidiaries (collectively. "SIP") prohibited SI- P. with certain exceptions, from

14 Agreement and Plan of Merger § 6.01(a)(xiii). CN-2 at 503-08, Canadian Nat 'I Ry -
Control -Wise (. 'ant Transp Corp, STB Finance Docket No. 34000 (filed Apr. 9. 2001) (see
Rxhibit 5 hereto).

" Agreement and Plan of Merger §§ 4.l(a). (a)(iv). (a)(viii). CSX/NS-25 at 43-45, CSX
Corp - Control A Oiierming Lt!a\e '̂Affvtfmtfnl.\ - Conrail Inc, STI1 finance Docket No 33388
(filed June 23. 1097) (emphasis added) (see Exhibit 6 hereto).

10 Stock Purchase Agreement §§ 4.l6(e). 6.l(n). (o), IC-2 at 28-29, 32-34. /// Cent
Corp - Control-CCP Holdings. Inc. STB Finance Docket No. 32858 (tiled Jan. 31. 1996) (sec
Exhibit 7 hereto).
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"scll[ingj. leasing], licencing/ or otherwise disposing] of any material assets or
property."17

In Tact, restrictions on grants of trackage rights are sometimes made, or at least proposed,

in connection with transactions other than control transactions For example. UP, in its draft

Supplemental Trackage Rights Agreement with D&E. proposed that {

\

If CN's right under section 5.1 to veto FJ&R trackage rights constitutes unlawful control of

LfJ&t. then {

i

I) UP Fails to Distinguish CN's Right to Disapprove 'I package Rights Agreements
under Section 5.1 from Similar Negative Restrictions found Not to Constitute
Control.

UP advances two arguments suggesting that CN's exercise of its power under Section 5 I

in this case is not the kind of''rudimentary negative reslriction[]'' described in UP Informal

Opinion. First, UP appears to argue that only an acquirer that has already "obtained a substantial

financial interest in another carrier" may legitimately "protect itself against a material change in

conditions." Petition ai 8. UP cites no precedent for its novel assertion, which is contradicted by

the fact that such protections have repeatedly been employed by acquirers of rail carriers -

without raising any issues of unlawful control - both in transactions where the acquisition has

been placed into trust pending administrative review and in ones where the acquirer has not vet

17 Agreement and Plan of Merger $ S.l(c). l3N/SI--9at 38 (emphasis added), Burlington
N Inc - Control & Merger - Stiniti /•'«.' I'ac Corp. Finance Docket No. 32549 (filed Oct 13.
1994) (see Exhibit 8 hereto).



IK
obtained a financial interest in those curriers through a trust or otherwise. Neither does UP no

explain wh> "rudimentary negative restrictions" should constitute unauthorized control \\hen

exercised by an acquirer that plans to spend money to acquire a railroad at the end of a lengthy

regulatory proceeding, but should not when an acquirer has already spent money to acquire the

railroad, which it has placed in trust pending completion of the proceeding. Nor could it. If that

proposition were correct, then UP has itself run afoul of its own rule, as both the 2003 List and

UP's draft Supplemental Agreement contain {

( In fact, by its own lights. LP has even less legitimate purpose for insisting on {

} than CN has tor including one in the SPA, {

i1"
UP also suggests that an acquirer such as CN, which has not yet spent its resources on

acquiring LJ&CW. has no legitimate need to "prevent the other carrier from buying or selling

significant assets or... [io| veto ... other major corporate decisions.1* Id. According to UP, CN

is adequately protected by its right, under the SPA. to walk away from the Transaction "if EJ&h

has substantially changed its position to the detriment of CN." id (citing SPA §§ 3.20.6.2. 6.8.

CN-2 at 271, 286-87) But this is clearly a specious argument What CN primarily contracted for

in the SPA was not the right to walk away from what had become a bad deal, but the right to

conclude the good deal it had made. CN is not adequately protected by a "remedy" that would

require it to abandon more than a year's effort spent participating in the current regulator)'

I it
Two such provisions used in non-trust acquisitions are reproduced in Exhibits 4 and 5.

19 Such a violation by UP would leave it with "unclean hands1* and provide a bar to the
relief it seeks. .Siv. i'# PrecMun Invtrnmtrni Mfg Co \\Aitto.Mamt Much L'o. 324 U.S. 806.
814(1945)
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proceeding. That effort includes countless hours of its employees* time spent preparing the

Application, responding to information requests from the Board and discovery requests from

other parties and otherwise defending the Application, enlisting support from shippers, public

officials, and other railroads, and negotiating settlement agreements, and spending millions of

dollars on fees and expenses for lawyers and environmental consultants (including nearly S20

million for the Board's third-party environmental consultant).

This is exactly why the Board and its predecessor have long recogni/ed the right of a

potential purchaser to maintain the status quo pending regulatory review of a proposed

transaction. And this is why. even outside the realm of regulated-industry transactions, it is well

recogni/ed that it is reasonable for a buyer to restrict the seller from taking post-agreement

actions that would encumber significant assets and operations that the buyer is acquiring ~°

UP's second argument is that CN's veto in this case docs not prevent "a material change

to CN's planned transaction with EJ&C" at all. because "KJ&K granted UP the trackage rights at

issue long before CN agreed to acquire KJ&R." Petition at 9. This begs the fundamental

question raised by UP's Petition. Moreover, if this is true, then UP has no need to involve the

211 tore, e g. Jewel ( m v Pay LeM Drug Sttuv\ A" W. Inc. 741 I' 2d 1555. 1564 n. 12 (9th
Cir 1984) (" I he board can bind the corporation temporarily with provisions like those included
in the Jewel-Pay Less agreement, which essentially require the board of the target firm to refrain
from entering any contract outside the ordinary course of business or from altering the
corporation's capital structure. Such provisions arc intended, essentially, to preserve the status
quo until the shareholders consider the otter."); Jennifer J. Johnson & Mary Siegcl. Corporate
Mergers Redefining the Role of Target Directors. 136 U Pa. L. Rev. 315, 353 n. 130 (1987)
(referring to "standard merger terms limiting the target from selling assets or making contractual
commitments other than in the ordinary course of business" (citing Jewel Cos)); .\ee al\o DOJ
Competitive Impact Statement 12-13, United Stales v Computer As\oci /n/7/nc.Civ No. 01-
02062 (D.D.C April 23, 2002) (explaining that provisions in merger agreements barring parties
from transactions outside the ordinary course of business arc reasonable and necessary to prevent
actions that could seriously impair the value of what the acquirer has agreed to buy, and do not
violate I lart-Scoll-Rodino Act's prohibition on exercise of control before completion of review
under that Act), available at Imp //ww\\.usdoj gov/atr/cases/fl 1000711082 pdf.
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Board in this case at all. If UP has a pre-existing trackage rights agreement and is not seeking a

material change in ihe status quo at the time the SPA was executed, then it can simply seek to

enforce the rights it already has.

III. I HERE IS NO NEED FOR BOARD INTERVENTION TO PROTECT ANY
TRACKAGE RIGI-IIS AGREEMENT UP MAY HAVE HAD Wl 111 EJ&F PRIOR TO
THE EXECUTION Oh Tl IE SPA.

UP has called on the Board "to prohibit CN from exercising management control of

EJ&E until UP and F.J&E have agreed upon terms for implementing the trackage rights granted

in the 2003 Agreement'" (Petition at 2-3) Further, UP requests that the Board "direct FJ&E to

continue working with UP to carry out the 2003 Agreement" (i</ at 10).21

As shown above, however. CN has not exercised "managerial" or any other unlawful

control over EJ&E b> refusing to consent to EJ&E's grant of new trackage rights to UP after the

execution of the SPA. and no remedy is required by UP's meritless assertions to the contrary.""

21 UP does not request that the Board disapprove CN's Application, but it argues that the
Board could go so far as to impose that sanction for premature control. Petition at 7-8, 9. The
cases UP cites as authority for that proposition (Gilbertville Trucking Co v United Sluice 371
US 115. 128 (1%2); Eastern Freight JKcn'v. Inc - Investigation of Control- A.\wciated
'Iransp, Inc. 122M.C.C. 143. 157(1975)), however, arc inapposite. Their holdings were
grounded on the broad ''public interest" standard now set forth at 49 U.S C$11324(c). not the
narrower com petit ion-based standard later enacted in the Staggers Rail Act. carried forward in
the ICC 'I ermination Act, and now found at 49 U.S C g 11324(d). under which the Board must
approve non-major transactions, such as the one at issue in this proceeding, unless it makes
certain findings, which do not address unauthorized or premature control.

" UP's proposed remedy is not only unnccdcd, it is contrary to law. logically flawed, and
overreaching. Most important, it would (1) as noted above, unlawfully protect UP against any
need to prove that it actually has a trackage rights agreement with EJ&E; (2) force CN to accept
the risk that EJ&E. having already sold its property to GTC. would make a deal with UP that
would entail no cost to EJ&E and might incline UP to treat EJ&E's owner, (I SS. a UP shipper
more favorably; (3) require the Board to exercise authority that it simply does not have to compel
EJ&E to negotiate a contract; and (4) impose an indefinite embargo on CN's ability to exercise
control, pending institution and completion of a Board proceeding, over which CN would have
no influence, concerning the expanded UP trackage rights.
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There remains, however, the issue that IjR's petition seems implicillv to address:

whether there is a need for Board action (action that would allow liP to circumvent the judicial

effort that it would otherwise face to establish the missing predicate of its petition). Thai

predicate is a lawful, binding agreement with CJ&R which would be binding on CN were it to

assume control of HJ&EW, to prevent the I ransaclion and consequent ON control from

somehow depriving UP of the right to rcali/c the benefits of any such agreement. The answer is

clearly no.

Pursuant to section 5.14 of the SPA, whatever actual trackage rights agreements (not

drafts) UP had with FJ&K as of the execution of the SPA must be assumed by CN.upon

consummation of the Transaction" Accordingly, if the proposed Transaction closes, and if the

2003 List is found by u court of competent jurisdiction to be what UP says it is (Petition at 3. 9) -

an enforceable trackage rights agreement - then CJ&EW, pursuant to the SPA. will honor UP's

rights under that agreement.24

23SPA§5.14.CN-2at285.
24 Of course, any trackage rights agreement that might ultimately be found to exist

between UP and IIJ&E could not be implemented until it was approved or exempted b> the
Board and subjected to any warranted environmental review.



CONCLUSION

The Board should deny LP'b Petition
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VERIFIED SI AlbMEN I
or

PAUL II. LADUE

My name is Paul E Ladue. I am ihe Region Director Contracts & Administration

(Southern Region), for Canadian National Railway Company ("CN"). In lhat capacity, I am

responsible for. among other things, CN's trackage and haulage rights agreements in the Chicago

Metropolitan area. During CN's due diligence inquiries for its proposed acquisition of RJ&E

West Company ("KJ&KW") I had primary responsibility for reviewing Rlgin. Jolict and Eastern

Railway Company's ("EJ&E") agreements relating to trackage and haulage rights. Later. I acted

as CN's point person \\ith regard to a request by KJ&I-. that CN consent to a possible new

trackage rights agreement with Union Pacific Railroad Company ("UP") Most recently. I took

pan in discussions with UP concerning a possible new trackage rights agreement with CN that

would have addressed HP's desire to convert a number of its present haulage trains lo trackage

rights trains on the EJ&E lines if and when CN takes control of EJ&EW.

A. Tl IF. 2003 US I I MA I UP CLAIMS IS A TRACKAGt RIGHTS
AGREEMENT WAS NO'I PROVIDED TO CN BY EJ&E AS
PART Oh DUE DILIGENCE.

As part of the due diligence process with EJ&E leading up to the Stock Purchase

Agreement executed between CN's subsidiary Grand I runk Corporation ("GTC") and EJ&E in

September 2007. EJ&E produced hundreds of documents for CN's review. In addition to

producing hard copies of many documents, as EJ&E produced documents it collected and

indexed them in a virtual (internet based) document room. With respect to effective UP trackage

rights agreements for running over EJ&E lines. KJ&K produced a copy of an agreement dated



January 23, 1997. granting trackage right between Chicago Heights and Griffith, and an

agreement dated December 7. 1998, granting trackage rights between Joliet and Waukegan

("1998 Agreement"). CJ&E also produced various correspondence between UP and hJ&E

concerning certain haulage arrangements with UP.

As I have confirmed by rechecking the virtual data room, which EJ&b continues to

maintain. EJ&K did not produce as part of the due diligence process a copy of

dated August 18.2003. which UP apparently now claims is a binding trackage

rights agreement ("the List"). Neither did EJ&E include the List in Schedules 3.10(a) or 3 20 of

the Disclosure Letter provided to GTC upon execution of the SPA, as EJ&h would have been

required to do if the List was a trackage rights agreement or other binding material agreement

B. EJ&E PRESENTED CN A POSSIBLE NEW TRACKAGR
RIGH'I S AGREEMENT WITH UP THAT CN DECIDED NOT
TO AUTHORIZE UNDER SECTION 5.1 OF THE SPA.

In early September. 2008. Jim Danzl. General Manager - Marketing of KJ&E. contacted

Ami Haasz. Vice President and 'I reasurer of CN. to inform him that EJ&E was considering a

new agreement with UP following that call. Mr. Haasz asked if I would meet with Mr. Dan/I

so that he could explain the possible new agreement. On September 12, John Merrill of CN and

I met with Mr. Danzl who presented an EJ&L draft version of a new trackage rights agreement

with UP that is written as a supplement or amendment to the 1998 Agreement, and which I

understood had not been shared with UP (copy attached as Appendix I). The new agreement

would, in effect, grant trackage rights to UP between Joliei. Illinois, and GolT. Indiana (near Kirk

Yard), which together with UP's existing trackage rights would give UP trackage rights over the

entire EJ&E arc between Waukegan and GolT. In that meeting, and subsequently, Mr. Danzl



requested that CN review and consider consenting to the draft new or "supplemental" trackage

rights agreement with UP, so that TJ&IZ might propose it to UP.

Mr Danzl also provided Mr. Merrill and me. as background, a copv of the 2003 List,

which we had never seen before Some items on the 2003 List covered new matters, and some

related to previously granted trackage rights. Upon later review of the documents provided by

FJ&K, it was evident to me that the draft "supplemental" trackage rights agreement varied

significantly from the 2003 Lisi.

Shortly alter that meeting. Brycc Bump. Senior Director - Joint I acililies lor UP, sent to

Gordon Trafton. Senior Vice President Southern Region for CN, a copv of the 2003 List and a

substantially different UP draft version of a new "supplemental" trackage rights agreement with

EJ&E The UP draft "supplemental" trackage rights agreement is attached to my statement as

Appendix 2. On September 18,1 had a conversation with Mr. Bump about the documents he had

sent to CN I understood from our

discussion of the UP draft version of a new supplemental trackage rights agreement that UP's

primary concern was to convert its existing haulage traffic to trackage rights in order to avoid

hJ&E crew shortages UP was current!) experiencing. Our discussion also helped me better

understand some of the important ways in which UP's proposed new ••supplemental" trackage

rights agreement differs substantially from the terms of the 2003 List Differences include.

3



among other things.

When I later compared the UP and KJ&E draft "supplemental" trackage rights

agreements. I realized that there were very substantial differences between them as well. Most

importantly.

Not surprisingly. I later learned from EJ&E that

UP had actually sent an initial draft "supplemental" agreement to EJ&F. (which was apparently

the draft shared by UP with CM), but that IZJ&E had made a number of substantial changes to

that draft that it intended to insist upon if and when it returned its draft to UP.

Based on the fact thai UP sent its draft supplemental trackage rights agreement to CN and

discussed it with us. it seemed evident to me that that UP understood that CN has significant and

legitimate commercial interests regarding any such supplemental trackage rights agreement, and

also that CN's approval would be required under the SPA tor EJ&E to enter into any such

agreement.

In early October. CN and its attorney completed their review and consideration of the

draft trackage rights agreement and the List provided by Mr. Dan?I CN determined that the

agreement as presented to CN could potentially reduce materially the utility and value to CN of

4



the FJ&IZ lines being acquired, and also potentially raise issues for the ongoing environmental

review b> the S fB of CN's proposed acquisition of EJ&h. ON also concluded that the

documents presented lo it by U&H did not indicate that FJ&R and UP had concluded a final,

binding supplemental trackage rights amendment, or thai those parties had concluded a final,

binding agreement requiring the execution of such an amendment

On October 9, 2008,1 phoned and sent a letter to Mr. Danzl explaining our conclusions

concerning the lack of any binding agreement, noting that this conclusion is consistent with the

fact that U&E did not disclose these documents to CN as part of the due diligence process, and

also noting that, if Mr. Danzl's intention was lo seek GTC's authority pursuant to Section S.I of

the SPA to enter into the new proposed trackage rights agreement with UP. GTC does not

approve A copy of my letter to Mr. Danzl is attached to my statement as Appendix 3

C. DISCUSSIONS WITH UP ABOUT A POSSIBLE TRACKAGE RIGII I'S
AGREEMENT WITH CN 1 HA'I WOULD ALLOW UP POST-
TRANSACTION TO CONVKRT I'l S HAULAGK TRAINS TO TRACKAGE
RIGH'I S, CONSISTENT WITH CN'S OPERATING PLAN.

Before UP tiled its Petition, CN and UP discussed a possible agreement independent of

KJ&b that would, if and when CN acquired control of EJ&E's lines, address future succession

by KJ&EW to EJ&E's trackage rights with UP. and also address

By limiting UP's new future trackage rights to UP's existing haulage trains,

this new agreement would he fully consistent with CN's operating plan that was presented to the

STB and used by SEA for purposes of its environmental analysis.}



During those discussions. UP made clear that

CN could not accept that

position, and, on December I. sent to UP a counterproposal that, among other things, provided

for a future grant of trackage rights to UP limited to its existing haulage trains. A copy of CN's

proposal to UP is attached to my statement as Appendix 4

I understand thai UP did not respond to that proposal until it verbally rejected it on the

same day UP filed its petition alleging premature control.



VERIFICATION

I, Paul Ladue, verify under penalty of perjury under the laws of the United States that the
foregoing is true and correct. Further, I certify that I am qualified and authorized to file this
verified statement.

Executed on December JL, 2008

Paul Ladue
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Southern Region

Paul E. Ladue
Region Director Contracts and Administration

ca 17641 So. Ashland Avenue
Homewood, IL 60430-1345
T 708 332.5475
F 708 332 3673

October 9,2008

Mr. James H. Danzl Advance by email
General Manager, Marketing
and Raw Material Transportation
Transtar, Inc.
1141 Maple Road
Joliet,IL 60432-1981

Re: Proposed Amendment to UP/EJ&E Trackage Rights Agreement

Dear Jim:

Thanks for meeting with John Merrill and me on September 12.

I have reviewed with CN's lawyers the documents you provided relating to discussions of
possible amendments to UP's trackage rights on the EJ&E. Nothing in those documents
indicates that EJ&E and UP concluded a final, binding trackage rights amendment or a final,
binding agreement requiring the execution of such an amendment

This is consistent with the fact that these documents were not disclosed to CN as part of the due
diligence process or EJ&E's required disclosures and representations under the Stock Purchase
Agreement. For example, none were included in the EJ&E Document Room or otherwise
included in the schedules to the Stock Purchase Agreement ("SPA"), as would have been
required if they amounted to binding agreements or commitments.

I have been informed by counsel that, pursuant to Section S.I of the SPA, EJ&E would need
GTC's approval before entering into a new binding agreement to amend UP's trackage rights on
the EJ&E. If your intention in raising this possible amendment was to seek such approval, by
this letter GTC is informing EJ&E that it does not approve.

Regards,

cc- Gordon Trafton
AmiHaasz
John J. Neely
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Section 4.13 Financing. Either Parent, UPRR
or Sub has, or will have prior to the consummation of the
Offer or the satisfaction of the conditions to the Merg-
er, as the case may be, sufficient funds available to
purchase the Shares pursuant to the Offer and the Shares
converted into the right to receive Cash Consideration in
the Merger.

Section 4.14 Opinion of Financial Advisor.
Parent has received an opinion from CS First Eoston
Corporation ("CS First Boston") dated the date of this
Agreement to the effect that, as of such date, che con-
sideration to be paid by Parent in the Offer and the
Merger, taken together, is fair to Parent from a finan-
cial point of view, a copy of which opinion has been
delivered to the Ccnpany.

ARTICLE V

COVENANTS

Section 5.1 Interim Operations of the Company.
The Company covenants and agrees that, except (i) as ex-
pressly provided in this Agreement, or (ii) with the
prior written consent of Parent, after cne date hereof
and prior to the Effective Time:

(a) the business of the Company and its
Subsidiaries shall be conducted only in che ordinary
course of business consistent with pasc practice or
pursuant to Customary Actions and, to the extent consis-
tent therewith, each of the Company and its Subsidiaries
shall use its best efforts to preserve its business
organization intact and maintain its existing relations
with customers, suppliers, employees, creditors and
business partners;

(b) except as disclosed in Section 5.Kb)
of the Disclosure Schedule, t.ie Company will not, direct-
ly or indirectly, split, comoine or reclassify -he out-
standing Company Common Stock, or any outstanding capital
stock of any of the Subsidiaries of the Company;

(c) neither t.ie Company nor any cf its
Subsidiaries shall: (i) except as disclosed in Section
5.1(c) of the Disclosure Schedule, amend its articles of

0058



incorporation or by-laws or similar organizational docu-
ments; di) declare, set aside or pay any dividend or
other distribution payable in cash, stock or property
with respect to its capital stock other than dividends
paid by the Company's Subsidiaries to the Company or i~s
Subsidiaries; (iii) issue, sell, transfer, pledge, dis-
pose of or encumber any additional shares of, or securi-
ties convertible inco or exchangeable for, or options,
warrants, calls, commitments or rights of any kind to ac-
quire, any shares of capital stock of any class of the
Company or its Subsidiaries, other than issuances pursu-
ant to exercise of stock-based awards outstanding en the
date hereof as disclosed in Section 3.2 or in Section
5.1(c) of the Disclosure Schedule; (iv) transfer, lease,
license, sell, mortgage, pledge, dispose of, or encumber
any material assets other than (a) in the ordinary course
of business consistent with past practice or (b) pursuant
to existing agreements disclosed in Section 5.1(c) of the
Disclosure Schedule; or (v) except as set forth on Sec-
tion 5.1(c) of the Disclosure Schedule, redeem, purchase
or otherwise acquire directly or indirectly any of its
capital stock;

(d) neither the Company nor any of its
Subsidiaries shall: (i) except as otherwise provided in
this Agreement, grant any increase in the compensation
payable or to become payable by the Company or any of irs
Subsidiaries to any officer or employee (including
through any new award made under, or the exercise cf any
discretion under, the Southern Pacific Rail Corporation

Incentive Plan; however. Chairman's Circle Awards
accordance with past practice may be made payable in

with the written consent of Parent, in Shares),
provided, however, the Company may increase compensation
(x) as required pursuant to collective bargaining agree-

fStVi'1 or to Become payable under any existing, bonus, incen-ive
deferred compensation, severance, profit

ock option, stock purchase, insurance, pen-
etirement or other employee benefit plan agreement

35S/*1F arrangement; dii) enter into any, or amend any exist-
/SJ?'̂ 'fnS. employment or severance agreement with or, except ir.
gĝ J, accordance with the existing written policies of the
Safff-V
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(xi) all contracts and agreements under which the Company or any
Subsidiary is or may become obligated to pay any amount in respect of deferred or
conditional purchase price (other than ordinary trade terms), indemnification obligations,
purchase price adjustment or otherwise in connection with any (a) acquisition or
disposition of all or substantially all of the assets or securities constituting a line of
business of any Person, (b) merger, consolidation or other business combination, or (c)
series or group of related transactions or events of a type specified in subclauses (a) and
(b);

(xii) all contracts and agreements for the pending purchase or sale of
real property in excess of $100,000;

(xiii) all contracts and agreements that contain exclusivity, most favored
nation or similar types of provisions;

(xiv) all material guarantees of the obligations of customers, suppliers,
officers, directors, employees, Affiliates or others entered into other than in the ordinary
course of business;

(xv) all material contracts and agreements containing ''paper barriers*'
as such term is generally understood in the railroad industry,

(xvi) all material contracts and agreements granting demurrage relief to
a shipper entered into other than in the ordinary course of business,

(xvii) all material contracts and agreements imposing car or other
equipment supply obligations entered into other than in the ordinary course of business,

(xviii) all material contracts and agreements granting another common
carrier the right to use all or any portion of the Real Property or rail lines, yards or other
facilities of the Company or any Subsidiary (including yard(s) and other facilities) or the
right to serve industries located on the Real Property or rail lines, yards or other facilities
of the Company or any Subsidiary;

(xix) al] material contracts and agreements granting the right to use all
or any portion of the rail line, yards or other facilities of another common carrier which
relate to the Real Property;

(xx) all material contracts and agreements that relate to trackage rights,
haulage, interchange, joint facility, switching and similar agreements which relate to the
Real Property;

(xxi) all material contracts and agreements with shippers for rail

(xxii) all written contracts and agreements imposing a construction
obligation that would cost more than 5500,000; and

transportation;
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(xv) terminate, discontinue, close or dispose of any facility or other
business operation, or lay off any employees (other than layoffs of less than 70
employees in any six-month period in the ordinary course of business consistent with past
practice) or implement any early retirement or separation plan (other than any early
retirement or separation plan or action already announced or in effect as of the date of
this Agreement) or announce any such action or plan for the future;

(xvi) other than in the ordinary course of business consistent with past
practice, make any express or deemed election or settle or compromise any liability, with
respect to material Taxes of the Company or any Subsidiary;

(xvii) amend or otherwise modify the Warrant Purchase Agreement, the
Termination Agreement or any Release Agreement;

(xviii) agree, whether in writing or otherwise, to take any of the actions
specified in this Section 601 or grant any options to purchase, rights of first refusal,
rights of first offer or any other similar rights or commitments with respect to any of the
actions specified in this Section 6.01. except as expressly contemplated by this
Agreement;

(xix) enter into any transaction, agreement or term sheet with any utility
or energy company regarding a coal transportation contract or agreement related to the
PRB Expansion,

(xx) enter into any contract for a term of more than one year with any
customer; or

(xxi) agree, whether in writing or otherwise, to take any action or enter
into any agreement which would have been required to be set forth on Section 4 13 of the
Disclosure Schedule if in effect on the date hereof or otherwise enter into any other
material transaction.

(c) Section 28QG. To the extent practicable and as would be effective under
applicable Law, prior to the Effective Time, the Company and the Stockholders' Representative
shall, and shall cause each Subsidiary to, use commercially reasonable best efforts to take any
and all action as shall be necessary to obtain the consent of any Affiliates, officers, employees or
directors, so that amounts payable bv the Company on account of the transactions contemplated
by this Agreement, which otherwise would be "parachute payments" under Sections 280C(b)(2)
of 4999 of the Internal Revenue Code are exempt from treatment as parachute payments pursuant
to Section 28t)G(b)(5) of the Internal Revenue Code

SECTION 6.02. Access to Information, (a) From the date hereof until the
Closing, upon reasonable notice, the Company shall (i) afford the officers, employees and
authorized agents and representatives of Purchaser reasonable access, during normal business
hours, to the offices, properties, books and records of the Company and the Subsidiaries and (ii)
furnish to the officers, employees and authorized agents and representatives of Purchaser such
additional financial and operating data and other information regarding the assets, properties,
goodwill and business of the Company and the Subsidiaries as Purchaser may from time to time

MYDOCSOZ/81604412 47



EXHIBIT 4



CN-2

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No 34424

CANADIAN NATIONAL RAILWAY COMPANY
AND GRAND TRUNK CORPORATION

- CONTROL-
DULUTH. MISSABE AND IRON RANGE RAILWAY COMPANY,

BESSEMER AND LAKE ERIE RAILROAD COMPANY.
AND THE PITTSBURGH & CONNEAUT DOCK COMPANY

RAILROAD CONTROL APPLICATION

Sean Finn
CANADIAN NATIONAL RAILWAY
COMPANY
PO. Box 8100
Montreal. PQ H3B 2M9
(514)399-5430

Theodore K Kalick
CANADIAN NATIONAL RAILWAY
COMPANY
Suite 500 North Building
601 Pennsylvania Avenue. N W.
Washington, D C 20004
(202) 347-7840

Paul A. Cunningham
Richard B. Herzog
Gerald P Norton
James M Gumivan
HARKINS CUNNINGHAM LLP
801 Pennsylvania Avenue, N W.. Suite 600
Washington. D.C. 20004-2664
(202) 973-7600

Counsel for Canadian National Railway Company
and Grand Trunk Corporation

November 5, 2003



§4.5 Financial Capability. The Purchaser (i) has. and at the Closing will have,
sufficient internal funds (without giving effect to any unfunded financing regardless of whether
any such financing is committed) available to pay the Purchase Price and any expenses incurred
by the Purchaser in connection with the transactions contemplated by this Agreement; (li) has,
and at the Closing will have, the resources and capabilities (financial and otherwise) to perform
its obligations hereunder, and (ui) has not incurred any obligation, commitment, restriction or
liability of any kind, absolute or contingent, present or future, which would impair or adversely
affect such resources and capabilities.

ARTICLE V

COVENANTS

§5.1 Conduct of Business, (a) During the period from the date of this
Agreement until the earlier of the Closing Date or the date this Agreement is terminated, (x) the
Seller shall cause each of the Companies and each of their respective Subsidiaries to conduct
their respective operations according to their ordinary and usual course of business, (y) the Seller
shall cause each of the Companies and each of their respective Subsidiaries to make in a timely
manner all pension contributions as required by Internal Revenue Code Section 412, including
all minimum required annual and quarterly contributions and to make any and all required
contributions to any Mult (employer Plans in which any Company or any of (heir Subsidiaries
participates, and (z) except as set forth on Schedule 5.1 fal of the Disclosure Letter, as is required
by applicable Law, as may be approved by the Purchaser (which approval shall not be
unreasonably withheld, delayed or conditioned) or as is otherwise contemplated by this
Agreement, the Seller shall cause each of the Companies and each of their respective
Subsidiaries to refrain from taking any of the following actions.

(i) amending or restating its charter or by-laws (or comparable organizational
j or governing documents);
I
1 (li) permitting any of its assets to be subjected to any Lien other than a

Permitted Lien and except Liens that are not material in the aggregate;

I (in) selling, leasing, assigning, transferring or otherwise disposing of any
! tangible assets with a fair market value in excess of 5100,000 individually or 5250,000 in
! the aggregate, except for sales, transfers or other dispositions of inventory in the ordinary
! course of business or other Permitted Disposals, or canceling without fair consideration
; any material debts or material claims owing to or held by it;

j (iv) making or granting any bonus or any compensation increase, or making or
! granting any pension, retirement or profit sharing distribution or payment of any kind, or
! making or granting any increase in any employee benefit plan or arrangement, or amend-

ing or terminating any existing employee benefit plan or arrangement or adopting any
i new employee benefit plan or arrangement, except in the ordinary course of business or
! in accordance with a pre-existing Contract or Employee Benefit Plan;

NEWYORX I1ITI1] v'UIKI -3 7-
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(v) making any other change in employment terms for any of its directors,
officers, and employees except for immaterial changes in the ordinary course of business
consistent with past practice; provided, that the Companies and their respective
Subsidiaries shall be entitled to hire and fire employees in the ordinary course of business
consistent with past practice;

(vi) making any material change in any method of accounting or auditing
practice other than those changes required by GAAP or applicable Law;

(vii) making any distributions to the Seller or any parties other than the
Companies and their Subsidiaries other than dividends or distributions payable solely in
cash;

(viii) issuing, selling or transferring any interest in the Companies or their
Subsidiaries or any rights to acquire any interest in the Companies or their Subsidiaries,
other than pursuant to this Agreement;

(ix) selling, assigning, licensing or transferring any proprietary rights owned
by, issued to or licensed to it other than in the ordinary course of business consistent with
past practice,

(xj entering into, amending or terminating any Material Contract or taking
any other material action or entering into any other material transaction, in each case,
other than in the ordinary course of business consistent with past practice;

(xi) conducting its cash management customs and practices other than in the
ordinary course of business consistent with past practice (including with respect to
collection of accounts receivable, payment of accounts payable and accrued expenses);

(xii) conducting its practices regarding the purchasing of inventory and
supplies and the making of repairs and the performance of maintenance of property, in
each case other than in the ordinary course of business consistent with past practice;

(xiii) making any loans or advances to, or guarantees for the benefit of, any
Person in excess of 150,000 in the aggregate for all Persons;

(xiv) making charitable contributions, pledges, association fees or dues in
excess of $100,000 in the aggregate;

(xv) making any material tax election,

(xvi) acquiring the business, capital stock, other equity interests or substantially
all the assets of another Person;

(xvii) granting any severance, retention or termination pay arrangement or
amend any such existing agreement;

I£
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(xviii) entering into any agreement or arrangement containing any provision or
covenant granting any concessions or rights to any railroad or other Person with respect Rj
to the use of any rail lines, yards of other fixed railroad property of the Company or any I?
of its Subsidiaries (whether through divestiture of lines, the grant of trackage or haulage
rights or otherwise); O

(xix) entering into any partnership, joint venture or similar agreement;

(xx) make commitments for capital expenditures to be made following the ['1
Closing Date that exceed 120% of Residual Capital Expenditure Budget; provided that L'
Seller shall consult with Purchaser prior to entering into any commitment with respect to
capital expenditures to be made following the Closing not contained in the 2004 Capital jl
Expenditures Budget and in excess of $100,000; and ^

(xxi) committing to do any of the foregoing. en

(b) Notwithstanding anything contained in this Agreement to the contrary, the
Seller shall, through the Closing Date, cause the Companies and each of their respective _
Subsidiaries to jyj

(i) take measures, in the ordinary course of business consistent with past
practice, to prevent the Business from suffering any theft, damage, destruction or casualty JH
to any material assets of the Business, BH

(u) pay, prior to the Closing Date, any excise tax, penalty, liquidated damages gn
or other liability required to be made to any governmental agency or multiemployer plan )H
or fund for failure to make any Employee Benefit Plan contributions with respect to any
Employee Benefit Plan or corresponding fund or trust required under the Code, ER1SA, _
or the terms of any Employee Benefit Plan, or to otherwise to comply with the Code or ffl
ERJSA; pay prior to the appropriate due date any premium payments required to be made
to the Pension Benefit Guaranty Corporation ("PBGC") under ERISA or applicable
regulations, rules or pronouncements issued by PBGC or any other governmental agency; S]
and comply with Section 4043 of ERISA by timely notifying the PBGC of any reportabte ~
events,

(iii) maintain insurance policies with respect to the Business against such risks P
and in such amounts as management of the Business has reasonably determined to be
prudent in accordance with industry practices, &a

(iv) " " ~ - -
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for such contraventions, conflicts and violations referred to in clause (n) and for
such failures to obtain any such consent or other action, defaults, terminations,
cancellations, accelerations, changes, losses or Liens referred to in clauses (iii)
and (iv) that would not be reasonably expected to have, individually or in the
aggregate, a Material Adverse Effect on Parent or materially to impair the ability
of Parent and Merger Subsidiary to consummate the transactions contemplated by
this Agreement.

SECTION 5 05 Disclosure Documents. None of the information provided
in writing by Parent or Merger Subsidiary for inclusion in the Company Proxy
Statement or any amendment or supplement thereto, at the time the Company
Proxy Statement or any amendment or supplement thereto is first mailed to
stockholders of the Company and at the time the stockholders vote on the
approval and adoption of this Agreement, will contain any untrue statement of a
material fact or omit to state any material fact necessary in order to make the
statements made therein, in the light of the circumstances under which they were
made, not misleading

SECTION 5.06. Finders'Fees. Except for Salomon Smith Barney, whose
fees will be paid by Parent, there is no investment banker, broker, finder or other
intermediary that has been retained by or is authorized to act on behalf of Parent
who might be entitled to any fee or commission from the Company or any of its
Subsidiaries in connection with the transactions contemplated by this Agreement.

SECTION 5.07. Adequate Fund,. Parent will have at the Effective Time
sufficient funds for the payment of the aggregate Merger Consideration and to
perform its obligations under this Agreement

StCTlON508. Compliance with Law*. Neither Parent nor any of its
Subsidiaries is m violation of, or has violated, any applicable provisions of any
laws, statutes, ordinances or regulations except for such matters as would not,
individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect on Parent

ARTICLE 6
COVENANTS OF THE COMPANY

The Company agrees that

SECTION 6.01 Conduct of the Company (a) Except us otherwise
expressly set forth in this Agreement or as set forth in Section 6.01 of the
Company's Disclosure Letter, during the period from the date of this Agreement
through the Effective Time, the Company shall, and shall cause each of its
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Subsidiaries to, carry on their respective businesses in the ordinary course
consistent with past practice and in compliance in all material respects with all
applicable Laws and, to the exteni consistent therewith, shall use their reasonable
best efforts to preserve intact their current business organizations, subject to the
restrictions imposed by this Agreement, use their reasonable best efforts to keep _1

available the services or their current officers and key employees and use their
reasonable best efforts to preserve their relationships with those Persons having
business dealings with them Without limiting the generality of the foregoing, -,
except as otherwise expressly set forth in this Agreement, as set forth in Section
6.01 of the Disclosure Letter or as required to implement the Rights Plan (as
hereinafter defined) in accordance with and subject to clause (ii) hereof, during :i

the period from the date of this Agreement through the Effective Time, the
Company shall not, and shall not permit any of its Subsidiaries to (without the
prior written consent of Parent, which consent, in the case of any action referred to =1
in any of clauses (iv), (v), (vi), (viu), (ix), (x), (xi), sub-clause (y) of clause (xm)
(other than with respect to trackage rights) and (xv) shall not be unreasonably
delayed or withheld) ~a

(ij other than dividends and distributions (including liquidating
distributions) by a direct or indirect wholly-owned Subsidiary of the ~n
Company to its parent company, (x) declare, set aside or pay any dividends
on, or make any other distributions in respect of, any of its capital stock
(except as contemplated by clause (n) below), (y) split, combine or ~n
reclassify any of us capital stock or issue or authorize the issuance of any
other securities in respect of, in lieu of or in substitution for shares of us
capital stock, or (z) purchase, redeem, retire or otherwise acquire any ~D
shares of its capital stock or the capital stock of any Subsidiaries of the
Company or any other securities thereof or any rights, warrants or options
to acquire an> such shares or other securities, H

(n) issue, deliver, sell, pledge or otherwise encumber any
Company Securities or any Company Subsidiary Securities or any 3

securities convertible into, or any rights, warrants or options 10 acquire,
any such Company Securities or any Company Subsidiary Securities, in
each case other than (x) pursuant to the exercise ot stock options existing B

on the date ot this Agreement, (y) pursuant to grants of stock options as
provided under Section 6 05(a) or exercises thereof m accordance with
their terms or (7) securities issued by a direct or indirect wholly-owned Q

Subsidiary of the Company to the Company or a direct or indirect wholly-
owned Subsidiary of the Company provided, that if any Person shall have
announced an Acquisition Proposal, the Company shall have the right,
prior to the consummation of the Merger, to implement, modify, amend,
redeem or issue sec unties in respect ot a shareholder rights plan (the

13
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"Rights Plan'1), but only so long as such Rights Plan contains provisions
reasonably satisfactory in form and substance to Parent to exempt this
Agreement and the transactions to be effected pursuant to this Agreement
from such Rights Plan and to assure that this Agreement and the Merger
will not trigger such Right Plan;

(111) adopt, propose or agree to any amendment to (A) its (or any
of its Subsidiaries*) certificate of incorporation, by-laws or other
comparable organizational documents or (B) a material term of any of its
(or any of its Subsidiaries) outstanding securities,

(iv) sell, lease, license, mortgage or otherwise encumber,
voluntarily subject to any Lien or otherwise dispose of any of its properties
or assets, other than (w) Liens securing intercompany indebtedness, (x)
sales, abandonments or other dispositions of railroad equipment and
property in the ordinary course of business consistent with past practice,
(y) leases and licenses with a term of less than one year of railroad
equipment and property in the ordinary course of business consistent with
past practice and (z) leases and licenses with a term of at least one year of
railroad equipment and property in the ordinary course of business
consistent with past practice, which, in the case of each of clause (x) and
(z), do not exceed in the aggregate S10 million on an annual basis
(measured separately with respect to each clause);

(v) make or agree to make (x) any acquisition (including through
a leasing arrangement) (other than of inventory and rolling stock in the
ordinary course of business) or (y) capital expenditure which (1) in the
case of any action referred to in clause (x) or (y), exceeds $5 0 million
individually or (2) in the case of clau&es (x) and (y) measured together,
exceeds in the aggregate $75 0 million on an annual basis, except (I)
whether or not in the ordinary course of business, as reasonably neccssar>
in response to an unanticipated emergency situation, to preserve the
existing level of utility of any of the Company's railroad lines, and (II)
pursuant to agreements and commitments entered into prior to the date of
this Agreement and set forth in Section 6 01(a)(v) of the Disclosure Letter;

(vi) incur or assume any indebtedness for borrowed money or
guarantee any such indebtedness other than (\v] borrowings under credit
facilities existing as of the dale of this Agreement and any replacements
therefor or refinancings thereof in the ordinary course of business
consistent with past practice (it being understood that the aggregate
principal amount of any such replacement or other new financing may not
exceed the principal amount of the credit facility being replaced or

•tr
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refinanced and that any such replacement or other new financing shall
permit termination or prepayment on not more than 30 days notice without
the payment of any penalty other than standard funding "breakage" costs),
or (x) other borrowings in the ordinary course of business and in amounts
and on terms consistent with past practice but in no event exceeding $20.0
million in the aggregate;

(vii) except for loans, advances, capital contributions or
investments made to a direct or indirect wholly-owned Subsidiary of the
Company in the ordinary course of business consistent with past practice,
make any loans, advances or capital contributions to, or investments in,
any other Person:

(viii) except as required by Law, or as consistent with past practice,
make any tax election,

(ix) pay, discharge, settle or satisfy any claims, liabilities or
obligations (whether absolute, accrued, asserted or unassorted, contingent
or otherwise) other than the payment, discharge, settlement or satisfaction
of claims, liabilities or obligations (A) where there is a legal or contractual
obligation to pay, (B) reflected or reserved against in, or contemplated by,
the Company Balance Sheet, (C) incurred in the ordinary course of
business consistent with past practice or (D) liabilities incurred in
accordance with this Agreement; provided that, with respect to clause (C),
none of such payments, discharges, settlements or satisfaction shall in any
event exceed $10 million in the aggregate per annum,

(x) except in the ordinary course of business consistent with past
practice, enter into any contract or agreement involving annual payments
of more than SI 0 million, modify or amend in any material respect or
terminate any such contract or agreement to which the Company or any of
its Subsidiaries is a party, or waive, release or assign any rights or claims
under any such contract or agreement that are significant to any such
contract or agreement;

(xi) make any material change in any method of accounting or
accounting principles or practice by it or any ot its Subsidiaries, except for
any such change required by GAAP or Regulation S-X under the 1934
Act;

(xn) (A) grant any severance, retention or termination pay to, or
amend any existing severance, retention or termination arrangement with,
any current or former director, officer or employee of the Company or any
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of its' Subsidiaries, (B) increase benefits payable under any existing i
severance, retention or termination pay policies or employment '
agreements, (C) enter into or amend any employment, deferred
compensation or other similar agreement (or amend any such existing
agreement) with any director, officer or employee of the Company or any
of its Subsidiaries, (D) except as provided under Section 6.05(a), establish,
adopt or amend (except as required by applicable Law) any collective
bargaining (except for any collective bargaining agreement entered into or
amended in the ordinary course of business), bonus, profit-sharing, thrift,
pension, retirement, retention, deferred compensation, compensation,
stock option, restricted stock or other benefit plan or arrangement covering
any director, officer or employee of the Company or any of its Subsidiaries
or (E) increase compensation, bonus or other benefits payable to any
director, officer or employee of the Company or any of its Subsidiaries
except (x) as provided under Section 6.05(a), (y) for salary and bonus
increases granted in connection with employee promotions in the ordinary
course of business consistent with past practice and (z) for annual salary
increases and annual cash bonuses in the ordinary course of business
consistent with past practice based on business conditions and Company
performance, provided that the target level of such bonuses (expressed as a
percentage of salary upon attainment of objectives') shall in no event
exceed the target level in effect with respect to 2UOO;

(xin) enter into any agreement or arrangement containing any
provision or covenant (x) limiting in any respect the ability to compete in
any manner with any Person or in any area which would bind the
Company or any of its Subsidiaries or any Affiliate or successor of the
Company after the Effective Time or (y) granting any concessions or rights
to any railroad or other Person with respect to the use of any rail lines,
yards of other fixed railroad property of the Company or any of its
Subsidiaries (whether through divestiture of lines, the gram of trackage or
haulage rights or otherwise), provided that the provisions of clause (y)
shall not prohibit the grant of any such rights for a period of less than six
months (other than trackage rights, the grant of which shall be prohibited);

(xiv) enter into any partnership, joint venture or similar agreement
or arrangement that, if the transaction contemplated thereby were
consummated, would result in a partnership, joint venture, Minority
Interest or similar entity,

(xv) except as permitted pursuant to clause (vi), enter into any
agreement relating to indebtedness for borrowed money or the deferred
purchase price of property (in either case whether incurred, accrued,
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guaranteed or secured by an asset), except any such agreement with an
outstanding principal amount not exceeding $2 5 million and which may

•1|;, be prepaid on not more than 30 days notice without the payment ot any
!> 1; penalty other than standard funding "breakage" costs,

t
• (xvi) enter into any material agency, dealer, sales representative,

marketing or other similar agreement other than m the ordinary course of
j1 business consistent with past practice;
I:
1 (xvii) enter into any agreement with or for the benefit of any
1 Affiliate of the Company or any Subsidiary of the Company except for the
]' continuation in the ordinary course of business consistent with past
] practice of arrangements or practices in effect as of the date hereof or as
; otherwise permitted by this Agreement,

! (xvui) take any action that would reasonably be expected to make
; any representation or warranty of the Company hereunder inaccurate in
1 any respect at, or as of any time prior to, the Effective Time; or

• (xix) authorize or commit or agree to take any of the foregoing
• actions

' j•; (b) It is understood and agreed that the Company shall continue its
, program to divest the assets set forth in Section 6 01(b) of the Disclosure Letter

and shall use ib> reasonable best efforts to effect such divestitures; provided that
j. (i) the Company shall keep Parent informed and shall consult in good faith with
1 Parent with respect to material developments in connection with any such

divestiture and (11) the terms of any such divestiture shall be subject to Parent's
j pnor written approval (which approval shall not be unreasonably delayed or
•I- withheld).

/ (c) In addition to the Company's other obligations under this
i' Agreement, subject to applicable Law and to the extent reasonably practicable, the
I Company and its Subsidiaries will, and the Company will use its reasonable best
: efforts to cause its directors, officers and other representatives to, consult with
,; Parent with respect to significant matters relating to any Minority Interest and
jj consider in good faith Parent's views when taking action (as a shareholder,
!; director or otherwise) with respect to any such matter (it being understood that the

provisions of this Section 6 01(c) shall not require any Person to take any action
i, inconsistent with such Person's fiduciary duties under Law)
'j
: SECTION 6.02. Stockholder Meeting. Proxy Material. The Company shall
\ cause a meeting of its stockholders (the "Company Stockholder Meeting") to be
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(o) Tax Status. None of White, Tender Sub, or any
subsidiary of White or Tender Sub has taken any action or,
as of the date hereof, is aware of any fact that would
jeopardize the qualification of the Merger as a reorgani-
zation under Sections 368(a)(l)(A) and 368(a)(2)(D) of the
Code.

ARTICLE IV

COVENANTS RELATING TO CONDUCT OF BUSINESS

SECTION 4.1. Conduct of Business. (a) Conduct of
Business. Except as contemplated by this Agreement or as ser.
forth in Section 4.1 of the Green Disclosure Schedule or the
white Disclosure Schedule, as applicable, during the period
from the date of this Agreement to the Effective Time, Green
and white shall, and shall cause their respective subsidiaries
to, carry on their respective businesses in the ordinary course
consistent with past practice and in compliance in all material
respects with all applicable laws and regulations and, to the
extent consistent therewith, shall use all reasonable efforts
to preserve intact their current business organizations, use
reasonable efforts to keep available the services of their cur-
rent officers and other key employees as a group and preserve
their relationships with those persons having business dealings
with them to the end that their goodwill and ongoing businesses
shall be unimpaired at the Effective Time. Except as contem-
plated by this Agreement or as set forth in Section 4.1 of the
Green Disclosure Schedule or the white Disclosure Schedule, as
applicable, without limiting the generality of the foregoing,
during the period from the date of this Agreement to the Effec-
tive Time, neither Green nor white shall, nor shall such par-
ties permit any of their respective subsidiaries to (without
the consent of the other party hereto, provided that such con-
sent shall not be required in respect of subsections (iv) or
(v) below if, based on the advice of outside counsel to either
party, the discussion of such matters or related disclosures of
information by the parties hereto would be inappropriate):

(i) other than dividends and distributions (in-
cluding liquidating distributions) by a direct or indirect
wholly owned subsidiary of Green or White, as applicable,
to its parent, or by a subsidiary that is partially owned
by Green or White, as applicable, or any of their respec-
tive subsidiaries, provided that Green or White, as appli-
cable, or any such subsidiary receives or is to receive
its proportionate share thereof, and other than the regu-

• lar quarterly dividends of $.475 per share with respect to
Green Common Stock, regular quarterly dividends of $.54125
per share with respect to Green ESOP Preferred Stock in
accordance witn its terms and regular quarterly dividends
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of $.26 per share with respect to white Common Stock (plus
such increases as may be properly authorized not to exceed
20% per annum), (x) declare, ser aside or pay any divi-
dends on, or make any other distributions in respect of,
any of its capital stock, (y) split, combine or reclassify
any of its capital stock or issue or authorize the issu-
ance of any other securities in respect of, in lieu of or
in substitution for shares of its capital stock, or
(z) except in connection with the funding of employee ben-
efit plans, purchase, redeem, retire or otherwise acquire
any shares of its capital stock or the capital stock of
any of its Significant Subsidiaries or any other securi-
ties thereof or any rights, warrants or options to acquire
any such shares or other securities;

(ii) issue, deliver, sell, pledge or otherwise en-
cumber any shares of its capital stock, any other voting
securities or any securities convertible into, or any
rights, warrants or options to acquire, any such shares,
voting securities or convertible securities (other than
(u) in accordance with the terms of the Green Rights
Agreement or the White Rights Agreement, (w) the issuance
of Green Common Stock or White Common Stock (A) upon the
exercise of Green Employee Stock Options or White Employee
Stock Options, respectively, and listed in the Green Dis-
closure Schedule and the White Disclosure Schedule out-
standing on the date of this Agreement and in accordance
with their present terms or (B) pursuant to a grant exist-
ing as of the date hereof or otherwise permitted under
this Section under any Employee Benefit Plan, (x) the
grant or award of (A) Green Employee Stock Options or
white Employee Stock Options (or the issuance of Green
Common Stock or White common Stock upon exercise thereof)
consistent with past practice in amounts not to exceed, in
any 12-month period, 110% of the amount issued in the
prior 12-month period, and (B) in the case of White, tar-
get bonus awards under White's long-term incentive plans
consistent with past practice in amounts not to exceed, in
any 12-month period, 110% of the amounts of the aggregate
target bonus awards issued in the prior 12-month period,
(y) the issuance of Green Common Stock upon conversion of
Green ESOP Preferred Stock in accordance with its terms
and (z) the issuance of Green Common Stock or White Common
Stock pursuant to the Option Agreements};

(iii) in the case of Green or White, adopt, propose
or agree to any amendment to its articles of incorpora-
tion, by-laws or other comparable organizational docu-
ments, except for such amendments as are contemplated
hereby, and, in zhe case of any subsidiary, adopt, propose
or agree to any amendment to its certificate of incorpora-
tion, by-laws or other comparable organizational documents
other than in the ordinary course in a manner which does
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not have a material adverse effect on Green or White, as
applicable;

(iv) sell, lease, license, mortgage or otherwise
encumber or subject to any Lien or otherwise dispose of
any of its properties or assets, other than (x) transac-
tions in the ordinary course of business consistent with
past practice and (y) transactions involving assets which
do not individually or in the aggregate exceed $50,000,000
in any 12-month period;

(v) make or agree to make any acquisition (other
than of inventory) or capital expenditure;

(vi) except in the ordinary course consistent with
past practice, make any tax election that could reasonably
be expected to have a material adverse effect on Green or
white/ as applicable, or settle or compromise any material
income tax liability;

(vii) pay, discharge, settle or satisfy any material
claims, liabilities or obligations (whether absolute, ac-
crued, asserted or unassorted, contingent or otherwise),
other than the payment, discharge, settlement or satisfac-
tion (A) in the ordinary course of business consistent
with past practice or in accordance with their terms, (B)
of liabilities reflected or reserved against in, or con-
templated by, the most recent consolidated financial
statements (or the notes thereto) of Green included in the
Green Filed SEC Documents or of white included in the
White Filed SEC Documents, as applicable, (C) incurred
since the date of such financial statements in the ordi-
nary course of business consistent with past practice or
(D) which do not in the aggregate have a material adverse
effect on Green or White, as applicable;

(viii) except in the ordinary course of business or
except as would not reasonably be expected to have a mate-
rial* adverse effect on Green or white, as applicable, mod-
ify, amend or terminate any material contract or agreement
to which Green or White, as applicable, or any of their
respective subsidiaries, is a party or waive, release or
assign any material rights or claims thereunder;

(ix) make any material change to its accounting
methods, principles or practices, except as may be re-
quired by generally accepted accounting principles;

(x) except as required by law or contemplated
hereby and except for rail labor agreements negotiated in
the ordinary course, enter into, adopt or amend in any
material respect or terminate any Green Benefit Plan or
White Benefit Flan, as applicable, pr any other agreement,
plan or policy involving Green or White, as applicable, or
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(d) To tha Ccjpciattoa'a Knowledge. tiara on no violations of BRISA or
of tfce Cede by the Qupoiatica or to Subsidiaries with feapect to any Benefit Haft .and no
aspect cf fla Benefit Bang, cr than- cdinlnJTifr.tffiH, to fa material etHflumllMce vfth the

BenefliKam. Nehte tta CorpnFtifln, tag fla StibaMaites, ccranyof ttefr respective
directors, eaa^Ioyesa crocus, cor any Vty5nto^K3" <^a defined ia Section 3(14) of
BRISA) cr "dfecpattbdpRoa0 (as dsflsed ID Section 49£(e)(Z)of the Code) DM engaged
in or frpgn a party to any "proharfted teHKscifcn3 (as deStasd in Section 405 of-BUSA)

to any BeaefiLPSan ia ceocection with watch any parses ccald bo subject to cither a
civil penalty assassA cr Babffity iccaned panoutt to 39ISA or a tax loposcd by Sectioa
4975 cftfee Cede. I* pesicn ptm Used oa Scfasdute 4 .14 hts^o is subject to TWe IV of

cr to the mhth«wii Asmfing lequlmeeaia of Section 302 of BRISA or Section 412 of
the Cede, or la a mnWBBpinyar pfcm os deficed in Section 3(37) and 4001(a)(Ui) of BRISA. -

SECTION 4.15

"\ (a) Except as cetfisztb on Schedule 4. 15. ihe Corporation and its
Subsidiaries, with respect to ffonrrtthhtpd cr ccmbked reams in which the Corporation and
to Subsidiaries are icctotfed, have duly a&d properly filed, or will duly and properly file, on
a timely basu all Tux Returns which were or will be required to be filetj by any of them, and
all such Tax Returns were (or will be) true, correct and coaplese in all material respects
when filed for all periods ending oa or before the Closing. Hie Corporation and its
Subsidiaries have paid aU Taxes payable by them in respect of all periods covered by such
fited Tax Returns, or the Corporation will so reflect or set up on ha boobs, for fifl subsequent
periods or porticos thereof ceding on or before the Closing-recervea which an cdeqonte for
the payment of all such Taxes. All Ttees that ths Corporation ocd to Subsidiaries are or
were required by law to withheld crco£ecs have been duly wtthhaSd or coStected and, to IBS
extern required, have been paid to the proper govercffieatal tcdy. Tfcsre ore BO Ueao with
respect to Taxes upon any of the pitputlts or assas, real or personal, tangible or intangible,
of the Corporation and its Subsidiaries.

(b) Except as set forth on Schedule 4.13, co such Itec Returns for csy
taxable year are currently under audit.

(c) Except as set forth oa Schedule 4.1$, the Corporation has not given
any waivers or comparable consests v**y*pi »% the BrpHggrimi of the opplicabb.siainte of
4imitaticas with regard to any Tax Returns which waivers or coaeeeta an ctill in effect.

•N SECTION 4. 16 Ccntmcti. ScheAils 4.16 feercto cets forth aU of 800
contracts, agreemtnts, leases, Itcfflggg. relationshJos <wJ tprmm*tnftiA3t written or oral, *
currently in effect, to which tea Corporation or any Subsidiary is a party which are: (a) *the
twenty-five (25) largest freight soil carvice contracts (measured by gross freight revenne m

.. dollars for the fiscal year ended December 31, 1995); (b) Eecsfit Plans; (c) teases of real
, property involving the payment or receipt of more than $10,G80 per year, (d) teases of
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persoal property tavdviag tfcs payawct cr Rceipt of Gecra &an 3230,000 psr tease or ceries
cf rsS&sA teases; (e) nccaage rights anl jofatt fedlfay asamnuui; (0 agreemeats limiting
tft^ fjp*p^jyi of Cte PUJJ* miiffl cr py Stfi??iJjiHi83 to ^rfBtfB'p in sny Us*9 ex business or in
aay geegiEpMc saga crpfih cny pasca; (g) bBan cf tasssfl or ogresazseEtt piwrfdfaig for -tike
yl* B^* jiTM1 J Cl Ic9 %'*BIP ?T?i niiVi?li1 OT tf'pitnl CtMg Of fty GdEQEjtbQB Of CD oOTf ?HPP f* ,
nuff^ji « ,.tn «f tr^rn^ yr «HH"rf!rfr>kM» crWeh htwVua tVa iBMfrt hy tfia fi»rpirjt'fla or any

SCb^dbuyef 850,000 or OCR; (10 agreateata to wbkh fia Ocip«2atoa or ony Snbsidiaiy
is a party cod in v&ch any cf tbs dsxecscxs, offlicsfs CT oiQi&iyMa cf the Cwporatton or any

tea oay peccaal JriBpea^ efato dfaeet or tedhcct; CO tettos of tabus or
IBSC8CK tO Bfl ^Hffpifl 11 ton 0f thg tD33CS33» ffff̂ jf Of I38R8 Of flDV OtuQT

(J) cujilKcts xe&)c3 &> the pnvlston of
cf S1CO.CK) or sere; (k) switeUn or

csivicsa tirhicfa retpdre the
cervfcs cccnccta requhing ̂

payaucf of S2SO.OOO cr iscro; or (I) ccctcscts, ogietaiats, Eeasea, Bssntes lapiiiBg the
poTtctn cf nccey to or by tbs Coipomica cr nay Sctsidkuy. relottoasUps or cranmiimfmin, *
crfaer dan ttesa H^ed ta oay paaia of (a) thrcugb GO, cyateh involvB, or may reasonably be
ffipMffii to involve, the paynKot or recripi of $500,000 or more (tyfisdnr in cash or in
goods cr cervices cf an equivalent value) over their term, ••"••mtiHg renewal options. Except
BS set fata ca Sfftrftilf 4. 16, each of the oontxccts Used en Schedule 4. 16 is in fuD force
and effect osd is & va£d end binding obligation of the Cozpontion or its Subsidiaiies.
Btctpt as cet forth ca SrhrdiiTe 4.16, no. event has cccuned that constitutes or would, with-
the passags of time or compliacce wsh aay applicable notice requirements, constitute a
i!efault by the Corporation or any Subsidiary, or to the Corporation'o Knowledge, any other
party thereto, under any such contracts.

SECTION 4.17 Bank Accounts. Schedule 4.17 bereto lists all bank cccounts
and leek boxes of the Corporation and its Subsidiaries In which then are &¥*&*•* monies of
the CcrpcEflion cr ja SnhftirtviTiss. Tfcc indiraiuab listed caSctt&!e 4.17 a« the
<iesigE33ed rigpgior^sa for the pronmtt liyftf en -^**v*<TiTft 4.17.

SECTION 4.18 Permits nnd lUcemea. ite Corporation and ha Subsidiaries
have all cennits, lfnRn<-f«, onisra and approvals of cH federal, stale, tee&l or foreign
governmental or regulatory bodies required for it to cany ca to fragtepgg os currently?
conducted, except tfcose permits, licenses, orders and approvals the failure to obtain which
individually orta the aggregate would net reasonably be expected to save a Material Advene
Effect.

SECTION 4.19 BffiJssa. Swept oscet fatten Schedule 4. 19, the
Corporation fca cot employed or retained any brcier, pffri, flader or c±sr party, or
incurred any obligation for brriceraje fees, finder's feaa or ffqrm^gpteaa with respect to the
transactions crrot?*ffptatfd by this Agreement, or ctheroise tfgih okb oayottB W'tpflrtlffg to
act in the capacity of a finder or bnber^lritn irspcn thereto whereby the Corporation or hs
Subsidiaries, or the Sellers, or the Buyer, may be obligated to pay oacn a fee or ccaunission.

1
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sst fcflb ca
BPT tto epa-

- Swept for tie DOT Approval and as
5.6, safcfeer tea esecsta osd dstivery by to Bayer of this Agreement,
fey fr« feiyar gf tfr* imrafriftM rjv.'f.ipjflrteil by

I cf Gdvesce oetice by ti&o Bayer to, ci thevttjfuirej £3 csafsrt or cfgsrocl cf, cr da,
fCQIS&SlSB)

aay fetftral, cca er teal ccvsEaatol tstaity.

SKR09O.7 fa«?*g«sgL 75s Enyer fa eegalring da Shares for to otyn
gpp^lf-^ fipf rav^g^H^prt f HO cp^ Valu 3 VES& (Of CT SOT ClKf CT K?^? 22 COBffPCttOH WltD, a

ifujriVrrprn tfcsreof oiibiD tfes ^rge'p^ia cf ds £eouiil£3 Act cf 1933, OS oaettiied and the
rates £ cr a Asracf b vichiicn of any opplicabte

I

o

exieosive
SECTION 5.8 lavartteatteMJKf ftaver. The Buyer IDS coB&cted ao
igasicfi of tin fiaascfal cctdittft^ pxcpcitlss scd operttteBS of the

its Subaiifiarits iad te* <fnriog tfce count cf sccfa invesdgBiiofi, cbe
Sofasldiafits asd tfcs SeOsn have caused the facilh^, bootat records and

paracnad of tfce Corpcxs£aa acd its PvhiMhrm to bs made available to the Buyer and have
cmed to be provided to the Bayer socfa other fatfonnatioo with lespect to the Corporation
and its Subsidiaries as the Bayer has requeacd. The Buyer has received from the
Ccrpcntmn, its Subsidiaries acd da Sellers oil of the written mfoznation which the Buyer
IBS reqceaed hi writing, acd the Buyer has been given the opportunity to discuss the
Ccrporafcoo, as Subsidiaries acd their business prospects with representatives of the
Ccrpoiatxoa. as Subsidiaries and the Sellers, to have such representatives answer any
qpcmoiM regarding the hrninns of the Corporation acd its Subsidiaries, all cf which
({ues&cfis have hcsa ans*vered to the Buyer's full satisfaction, and to frtff*71 any
fatfonnation which ice Ccrpootioa, its Subsidiaries or the Seliera poscsa dot ka eeceaaary
for the Bayer to cdBpitte bs faxvestigoticn to to •'gtigfrction. TTsc Bayer has hM wxflftn to
the fecfluies acd properties of ths Corporation acd hs Subsidiaries acd has *"qpynf4 them, to
die Buyer's satisfecucn

ARTICLE VI ' "1
COVENANTS

SECTION 6. 1 Cccdad of Ordinary Couige. From
hereof u&til the Clcalng Date, except os^coattanplated by this Ajpeanect, the Ccntoratica
will, acd will cause fas Sobsidkuies to, optrate asd cany oat their respective fr^ffurprf*? hi aU
material regatta in the ordinary ccarcs of bosiacss coasisteat with pact practice, and ahaU
OGB all Teazcoabte erTorts to preserve jptect their ^wMnfM or&anbEElioss w4 ^^fittffftfMffJ with
third parties, ptovidad. however, that iteming in this Section shall be deemed to prevent the
Corporation from undertaking any cction necessary, proper or advisable to effectuate this
Agreement and the transections contemplated hereunder. Subject to the express provisions of
Section 6 2 hereof, without limiting the generality of the foregoing, from the date hereof

•
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(a) miLuUe for isacccc, tecs, ddiver cr safl nay <tebt cr eqatiy
M, cr any options, wnnaaas or cftar rigta to parcfcaca oay of tin

, cr alter tfcs tsnns of cay tunjftmnm oecarttisa issaxA by it;

(n) ^^*^*<. cxtmd cr mc<fify any cottfict at forth en Schedule
4.16 (ctfcer than real property Tnsra, licenses and ̂ inn-'^n tavorvteg da
payreegi by tfee Corpcntioa of less than S23.COO) if sscfa eirfaHfffl,
cr i&ctfified tuufjci has a ien& beyccd DecfBbBT 31, 1997; cr

(o) ertBT xeso any cuui£U or laiKijiujy-wr of siy Kosd if such
or coioffdsiBsoi hzvoiv63 0) tits pjyccfiot crsccsijpt by tits Gn

cf S23.CCO cr Ecore daring its serm acd <H) ta a tsssi bsycsd Dacasber 31,
1997.

SECnCN 6.2 CcndBd cf Ri»b>eM Prcm Its date fr
Dote, b its evecz tfee CuffnfBiScTi dedrea to E^CB cny of tfas acticaa

by Section 6,1 (a) or (o) (eecfa, a 'C&arcct Action0), tbe CupoiaUca shall deSvcr wi
ootice (the ^Fropossd Action Mwto*) to the Buyer of it3 £sdn to tsbe any Counsel Action.
Us Bayer doll bave ceveaty-rso (72) hears after delivery cf a Pivjiussd Action Kodoe to
Gs&yGs CA objgcticn in vriMog to tfcfl Ccrpozotioa ostlflg fcst S&9 ftiycr cbjocts to Ac
Picsccsd Actica aed asailVtoa fa ŝ53*1 ̂  ^™ &* CCCB <^Jscfca (te °<

. BftoCopcEftatfoesamiBcalvB to Gbjecs^ BepoaES vtabta oavaay
(72) been of fea Frcpcsed Actiea Notice, tfce Qmai^iftji ggqr Sa&s fee pioffosecl Ccaaca
Action aad oca Co&cct Action ehall cot conilnfB a baeacb cf Section 6.400 or (o), as

SECTION 6.3'' CanftaLBogrdhntea. After tf» fete hereof, tte Cojporatica
to use ^jnnupMi'faiiiy ipynmhte erTcns to cyfralfaiB ssseriob, k^or, pmrfratw urvieea
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B9Sil ftt ^hffJBfl ^Blft wll&fldt fhfl- nriCET On
eot, &Bd offl sfflt pendt to SobaUKaries, to:

OT DDO Biytff Wiu

(a) ds
oj Gxocsrty

coaae of

cet sdde or pay any dhrbts&d or oate tay
nfprfprt to ony I'MIM of csposi *^*ffft of DB

OT 08V OT njfftt Ol VQSS flUMUA IB Offi
to

(c) sfl« **"**! fioc&SB CT odtenvlu dupoaa of any assstt of pioptfty
except for GQC& ales ox otfosaiuu mcds n tbs ozouozy OOBISB of cnsncn
****•'* riff* wiih patt pRctlce trfaicB do tot ciciecd S3SO,0(K) is tts ^B8>lgBJ'tei

(d) adopt or propcas any
of Blowti

to its CertUtctfe of

' (e) (i) acqnfre (bdadtag, without 1
cxsmohdation, or pfqiriitriffn of aock or &CKU) any coipoiatton, psmrrnhip,
other busi&eu orgaaizaiioa or any division [hereof or fil) acquire any assets
cxccot m QIC ofQiD&ry course o* DOSUIBSS coosujtcot vf

(f) ntiumf, incur or guarantee any obligatioa or for bonowcd
mo&ey. except m the onfizary course of bosiEess
'set forth en Schedule 6.1(0;

ai

I©

an increase fa the
payable to any ol rotor, ofHcer or

DftV OT IBIO

payabJB or to DCOOBM
or gnat &ay uwamseo or

set oo scccoiufi o» •CSJa
iB6 l£flD3 Of flflV BCBCnt FX&D*

CQOSD&BI BO
CU

or (lii) iccrems fa obiy for
ox TyDxCB fli&y.ooi OCBBQ ^DB CS IQT

onployeei aa a gnwp by (5ft);

(h) tccount (or, or mat coramnti lecerveblfi or in ia
Bay rthi* ihMi fa tha nrihaf

practice or (vrhhoui
any notes or

giBfralny of die foregoing) wite off as
nrfrfi pî

ncetvobb or tnte do vnteecfany
invemory except ia immaterial aaoosts or ta the onttaaiy oonne of tostness

VTIul

©

(i) hire any person except in the ordinary coarse of business
consistent with past practice;
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BN/SF-9

BEFORE THE
INTERSTATE COMMERCE COMMISSION

finance DoHd* KIO. 32549

BURLINGTON NORTHERN INC. AND
BURLINGTON NORTHERN RAILROAD COMPANY

- CONTROL AND MERGER -

SANTA FE PACIFIC CORPORATION AND
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY

KAQLROAD CONTROL AND MERGER APPLICATION

VOLUME 111

AGREEMENTS, FORM 10-K FILINGS,
ANNUAL REPORTS AND CURRENT

BALANCE SHEETS AND INCOME STATEMENTS
(EXHIBITS 2, 6, 9, 20 & 21)

Jeffrey R. Mordand
Richard E. Weicher
Santa Fe Pacific Corporation and

The Atchison, Topeka and
Santa Fe Railway Company

1700 Golf Road
Schaumburg, Illinois 60173
(708) 995-6000

Erika Z. Jones
Adrian L Steel, Jr.
Roy T. Englert, Jr.
Kathryn A. Kusske
Mayer, Brown & Platt
2000 Pennsylvania Avenue, N.W.
Suite 6500
Washington, D.C. 20006
(202) 463-2000

Attorneys for Santa Fe Pacific Corporation
and The Atchison, Topeka and Santa Fe
Railway Company

Edmund W. Burke
Douglas J. Babb
Janice G. Barber
Michael E. Roper
Thomas j. Xnapp
Burlington Northern Inc. and
Burlington Northern Railroad Company

3800 Continental Plaza
777 Main Street
Ft Worth, Texas 76102-5384
(817)333-2367

Betty Jo Christian
Samuel M. Sipe, Jr.
Timothy M. Walsh
Steptoe & Johnson
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795
(202) 429-3000

Attorneys for BuiTmgton Northern Inc. and
Burlington Northern Railroad Company

October 1994



ARTICLE V

COVENANTS OF SFP

SFP agrees that:

SECTION 5.1. conduct of SFP. From the date hereof
until the Effective Tine, except as provided in Schedule V, SFP
and the SFF Material Subsidiaries shall conduct their business in
the ordinary course of business consistent with past practice and
shall use their reasonable best efforts to preserve intact their
business organizations and relationships with third parties;
provided that nothing in this Section shall be deemed to prevent
SFP and its Subsidiaries from undertaking any action necessary,
proper or advisable to effectuate the Spinoff and all related
transactions in accordance with and subject to the conditions set
forth in this Agreement; and provided further that nothing in
this Section shall be deemed to prevent SFP and its Subsidiaries
from talcing any action referred to in clauses (b) (ii), (c), (f)
or (g) of this Section 5.1 where the talcing of such action is not
consistent with the past practices of SFP and its Subsidiaries
if, but only if, such action is a Customary Action. For purposes
of this Agreement, an action shall be considered a "Customary
Action" where such action occurs in the ordinary course of the
relevant Person's business and where the .taking of such action is
generally recognized as being customary and prudent for other
major enterprises in such Person's line of business. Without
limiting the generality of the foregoing, from the date hereof
until the Effective Time:

(a) SFP will not adopt or propose any change in its
certificate of incorporation or bylaws;

(b) Except for the Merger and the Spinoff, SFP will
not, and will not permit any Subsidiary of SFP, (i) to adopt
a plan of complete or partial liquidation, dissolution,
merger, consolidation, restructuring, recapitalization or
other reorganization or (ii) make any acquisition of any
business or other assets, whether by means of merger,
consolidation or otherwise, other than in the ordinary
course of business consistent with past practices and other
than acquisitions that are Customary Actions;

(c) SFP will not, and will not permit any Subsidiary
of SFP to, sell, lease, license or otherwise dispose of any
material assets or property except (i) the Spinoff, (ii)
pursuant to existing contracts or commitments, (iii) in the
ordinary course of business consistent with past.practice
and (iv) any such sale, lease, license or other disposition
that is a Customary Action;

-SO-



CERTIFICATE OF SERVICE

I hereby certify that I have this 12th day of December. 2008, served copies of Applicants'

Reply to Petition of Union Pacific Railroad Company to Enjoin and Remedy Premature Exercise

of Control by Canadian National Railway Company (designated as CN-S1) upon all known

/
parties of record in this proceeding by first-class mail or a more expeditious method


