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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-515 (Sub-No, 2)
CENTRAL OREGON & PACIFIC RAILROAD, INC.

ABANDONMENT AND DISCONTINUANCE OF SERVICE
IN COOS, DOUGLAS, AND LANE COUNTIES, OR

MOTION FOR BOARD ORDER TO RE-DESIGNATE CERTAIN
INFORMATION CURRENTLY DESIGNATED HIGHLY CONFIDENTIAL
BY THE APPLICANT IN ITS ABANDONMENT APPLICATION

The Oregon Intemnational Port of Coos Bay (“Port™), by counsel and pursuant to
paragraph 10 of the Protective Order n thus procecding and 49 CFR § 1117.1, hereby
moves the Surface Transportation Board (“Board” or “STB") to order the Central Oregon
& Pacific Railroad, Inc (*“CORP”) to re-designate certain information 1n its abandonment
application as Confidential or. Public instead of Highly Confidential ' As the Board 15
well aware, the Highly Confidential designation means that only outside
counsel/consultants can view matenial that has umlaterally been designated as Highly
Confidential by the Apphcant All of CORP’s redacuons have been labeled Highly

Confidential and thus the Port has not been permitted to see this data notwithstanding

CORP’s statement 1n its July 24™ filing that the Port has scen this data 2

' The Port beheves that the level of protection of documents discussed herem should also
apply to Finance Docket No 35160, Oregon International Port of Coos Bay—Feeder
Line Application—Coos Bay Line of the Central Oregon & Pacific Railroad, Inc and that
the Protective Order could be modified to cover both proceedings as long as the
designations are appropriately made as discussed heremn

? The asscrtion that the Port has already seen this data, because outside counsel signed the
Highly Confidential Undertaking, 1s particularly troubling 1n this abandonment
proceeding since the majonty of entihies interested 1n this proceeding do not commeonly
practice before the Board and thus are not famihiar with the Board’s two-tiered



L Background

CORP filed an abandonment and discontnuance of service application
(“Apphcation™) on July {4, 2008 1n the above-captioned docket regarding operations over
most of the Coos Bay rail line (“*Line”) Significant portions of the Application werc
redacted and designated Highly Confidential by CORP. This has rendered the Public
version of the Applicahon merely a series of assertions without data supporting those
asscrtions, Simultaneous with 1ts Application, CORP filed a proposed Protective Order
which was 1ssued by the Board the next day, July 15 The Port had senous reservations
about the Protective Order because, among other things, 1t gave credence to CORP’s
broad brush redactions and on its face was nconsistent with the amount and type of
information that was being designated Highly Confidental > Because of the short time
frames 1n this proceeding, the Port preparcd a Petition for Reconsideration of Deciston
Granting Protective Order and Motion to Hold Procedural Schedule in Abeyance
(“Petition for Reconsideration™) which was filed with the Board on July 16, 2008. At the
same time, the Port’s outside counsel executed the Undertaking from the Protective Order
so that a full assessment could be made by counsel of the level and extent of redacted

matenal

confidentially process which 1s unhke most court or agency practices to protect
confidential matenal, and which provides that certain matenal may only be seen by
outside counsel/consultants

3 CORP’s allegation that the Port “availed itself” of the Protective Order in Finance
Dockct No 35130 (Show Causc) and thus the Port cannot object to the Protective Order
n this proceeding 1s incongruous  CORP Response at4. CORP secms to be saying that
because the Port obeyed the terms of the Protechve Order sought by CORP 1n Docket No.
35130, the Port 1s forbidden from challenging a protective order in any other proceeding
The Port submuts that what this actually estabhshes 1s that the Port can and will abide by
the terms of a Protective Order and that CORP’s overly broad Highly Confidential



Upon review of the Highly Confidential version of the Application provided by
CORP to the Port’s outside counsel, several things immediately became clear Furst, all
information redacted from the Apphcation was designated Highly Confidential by CORP,
meaning that only the Port’s outside counsel had access to it No information was
designated Confidental, therefore making paragraph 5 of the Protective Order
superfluous. Second, many of CORP’s redactions were puzzling because they either
included information that 1s customanly made Public 1n abandonment proceedings or
failed to properly follow the terms of the Protective Order. The result of CORP’s
redactions was that most of the attachments supporting the Venfied Statcments were
entirely removed from the Public version of the Apphication with no attempt to limit the
redactions to only remove the confidential information, if any, from the attachments

Together with the redactions 1n the text of the Application and the Venfied
Statements, the removal of most attachments means that CORP effectively redacted all or
virtually all numenc data regarding traffic volumes, revenues, salvage bids, aggregate
Line on-branch and off-branch costs, individual line-item on-branch and off-branch costs,
nct iquidated value, and avoidable costs  Additionally, CORP also redacted the entirety
of 1ts real estate appraisal, including property maps, the comparable real estate sales used,
and the extent of CORP’s property interest in the rail nght-of-way Sce Attachment | to
Venfied Statement of Charles Rex, Attachments | and 2 to Venfied Statement of Patricia
Chapman CORP even redacted the names of most of the shippers un the Line See

Attachment B to the Venfied Statement of John Williams

designation is rmproper and not consistent with the terms and purpose of the two-tiered
protective orders used by the Board



On July 24, -2008, CORP filed a Response to the Port’s Pelition for
Reconsideration of Decision Granting Protective Order and Motion to Hold Procedural
Schedule in Abeyance (filed July 23, 2008) (“CORP Response’™) CORP stated 1n a
footnote that the Port and CORP had engaged in discussions regarding the designations
CORP Response at footnote 3. In the event that the Board might :nterpret that footnote
as a desire of the parties to delay the Board ruling on this important issuc and because
CORP has not substantively responded to the Port’s offer as of the filing of this Motion,
the Port 1s filing this Motion for an Order to Re-Designate the majonty of matcnal that

CORP has unilaterally designated Highly Confidential in this proceeding

Il CORP Has Abused The Privilege Of Designating Certain Information As
Highly Confidential

The Board should be vigilant regarding CORP’s efforts to make the key data and
information from 1ts Application 1naccessible to everyone but vutside counsel/consultants
who execute the Undertaking from the Protechve Order The proposed abandonment of
the Coos Bay rail line 1s a critically important tssuc for the state, citizens and businesses
in a large area of southwestern Oregon. This area 15 not connected to the national
interstate highway system and there 1s no other rail line on the southemn Oregon coast As
the Board leamned in the Show Cause proceeding, Finance Docket No. 35130, and
CORP’s Application, the Line 15 a key component n the local economy because traffic
has exceeded 5,000 carloads per year 1n recent years

Yet, CORP’s overly broad redactions would force local shippers, governments,
and concerned citizens to hirc outside counsel/consultants i order to cntically cvaluate
the Application While the Port obviously does not speak for these other entitics, the

public should be able to more fully participate 1n the abandonment process without the



nced to hire outside counsel to view information that is customanly available to the
public n abandonment cases * In any event, the larger issue is that, as a public agency,
the Board's decisions, and the information on which they are based, should be publicly
available. Cf 5 USC § 551 et seq Although withholding of sensitive information 1s and
can be appropnate under 49 USC § 11904 and 49 CFR § 1104 14, these redactions
should be limited to information that truly ratses competiive concerns CORP has not
followed this pguideline. Instead, it has withheld wvirtually the entire supporting
framework justifying the proposed abandonment.

Recent Board abandonment decisions reveal that much of the information
designated as Highly Confidential by CORP 1s customanly disclosed 1n railroad filings
and Board decisions. San Joaquin Valley Rariroad Company ~ Abandonment Exemption
~ In Tulare County, CA, Docket AB-398 (Sub-No. 7X) (Pctition for Exemption filed Feb
19, 2008, Board decision served June 6, 2008), Union Pacific Railroad Company -
Abandonment — In Carver and Scott Counnes, MN, Docket AB-33 (Sub-No 255)
(Application filed Dec. 13, 2007; Board decision served Apnl 1, 2008), Southwestern
Railroad Company, Inc. — Abandonmemt Exemption — In Elhs Countv, OK, and
Lipscomb, Ochiliree, and Hansford Counties, TX, Docket AB-341 (Sub-No 1X) (Petition
for Exemption filed Aug. 2, 2007; Board deciston served Nov 20, 2007) In fact, CORP
even redacted as Highly Confidental all aggregate numbers, including the net liquidated

value, subsidy, total revenue and total costs, which thc Board would have to include as

* CORP mentioned on page 9 of 1ts Responsc to the Port’s Petition for Reconsideration
(filed July 24, 2008 1n this docket) that no party other than the Port’s counsel has
requested a Highly Confidential version of the Apphication The fact that no other
request may have been made to CORP's counsel 1s not relevant to whether the
designations arc appropnate.



part of its public decisions on the abandonment The Port 15 perplexed by how the Board
could permit this data to remain designated Highly Confidential by CORP and shelded
from the public untl the Board 1ssucd a final decision necessitating its disclosure to the
public once a decision has been made in the procecding.

Furthermore, CORP 1gnores the circumstances under which the Board “typically”
1ssues protective orders 1n abandonment and discontinuance proceedings. CORP would
have the Board believe that the applicant routinely makes the request. Notso Typicaily,
a protesting shipper will request a protective order before presenting its own confidential
and propnetary traffic and freight expense data The shipper sccks to submit its own data
in order to show that the apphcant has understated traffic volumes or revenues on the
subject line  But, the shipper does not want to reveal this information to competitors.
Indeed, not one of the decisions cited by CORP on page 5 of ils Response involved a
railread filing a protective order in comjunction with filng a notice, an exemption
request, or an application 0 abandon a Line. CORP’s request represents the decided
exception, not the rule As such, the Port stands by its assertion that CORP’s request 1s
peculiar, and that CORP should bear the burden of supporting its request with a venfied
statement from a managenal level employee or other method to venfy the harm that
CORP claims from disclosure of information that 1s required by statute and regulation in
abandonment proceedings.

CORP’s suggestion that its informahion should be given more protection than that
of a railroad such as Union Pacific (“UP™) because UP 1s a “large Class | carner” 1s
equally perplexing See CORP’s Response at page 6  Such an assertion of enuitlement to

differing treatment 1s not supported 1n the governing statutes or regulations Moreover,



CORP’s asserhion ignores the economy rcality of CORP's status as one of dozens of
subsidianes of the much larger RailAmerica, Inc , which itself 1s owned by a multi-billion
dollar asset management firm, Fortress Investment In fact, Fortress statcd that its
proposed acquisition of CORP and all of RaillAmenica
1s intended . to improve RalAmenca’s efficicncy, financial strength and
ability to meet the needs of shippers In particular, ownership of
RaillAmenica by RR Acquisition, which 13 owned by pnvate equity funds
that are managed by Fortress (a global investment and asset management
firm with $26 billon of capital under management), 1s expected to ecnable
RaillAmerica to obtain capital at a tower cost than it can today. This, 1n
turn, will cnhance RaillAmerica’s ability to make capital investments n
response to future growth in demand for rail services, and enable the
RailAmernica Railroads to compete more effectively in the transportation
marketplace
Venfied Notice of Exemption, filed by Fortress Investment in Fortress Investment Group
LLC, et al — Control Exemption — RailAmerica, Inc, et al , Dockct 34972 at page 4 (filed
Dec 1, 2006). Sce also Application by Fortress Investment Group LLC, et al for
Approval of Acquisition of Control of Flonda East Coast Railway, LLC, filed by Fortress
Investment in Fortress Investment Group LI.C, et al — Control — Flonida East Coast

Railway, LLC , Docket 35031 at pages 10-11 and 16-17 (filed May 22, 2007)

III. CORP’s Designation Of All Key Information As Highly Confidential
Frustrates The Board’s Processes

As descnibed below mn Section V, the Port’s outside counsel has made a good-
faith, but unsuccessful, cffort to resolvc this designation dispute CORP’s Highly
Confidennal designation for all the underlying data supporting the Application violatcs
the requirement 1n 49 USC § 10904(b) that detailed information be provided to parties,
such as the Port, considening an Offer of Financial Assistance {(“OFA™). In two separate

letters, as well as dunng phone conversations, the Port's outside counsel has indicated



that the Port nceds access to most of the Highly Confidential information n order to
evaluate whether to file an OFA under § 10904 See Exhibit 1 (at page 2) and Exhibit 2.
both attached to this Motion. Without access to the data underlying the Application, the
Port, or any potcntial OFA applicant, cannot make a reasoned and ntelligent decision
regarding the future prospects for rail service on the Line  CORP has clearly and directly
violated 49 USC § 10904(b) and 49 CFR § 1152 27(a).

The Board’ protective order practices which have been refined most significantly
in merger and rate case proccedings and as used by CORP 1n this proceeding do not
square well with the Congressional purpose of the abandonment statute CORP’s
posttion that the requirement to provide information to potential OFA applicants 1s
satisfied whenever the information 1s provided to the outside counsel of the party
considenng an OFA cannot be condoned. Such an interpretation 15 not supportcd by the
language of 49 USC § 10904 or 49 CFR § 1152.27, Moreover, 1t 1s highly unlhkely that
any OFA purchases would occur 1f the putative purchaser were forced to go into the salc
bhindly, while only being allowed to rely on undocumented and necessanly vague
assertions of its outside counsel The entity considenng the purchase 1s the onc who
needs the information for business planmng, financial review, and feasibility analysis.
Although outsidc counsci may be intelligent, they will not be the party ‘potentially
spending mullions of dollars to acquire or subsidize a rail line and the mynad
responsibilities that are associated with such an action Such a prospect cannot be what
Congress intended, and would rarely, 1f ever, result 1n a successful OFA sale

The Board should not condone CORP’s over-inclusive redactions Board action

18 necessary because, nght now, CORP 1s cmoying the benefit of a largely secret



abandonment case whilc operating under the protection of a Board-issued Protective
Order At the same time, the clock continues to run on the 45-day deadline for Protests
and Comments, the 45-day deadline for Offers of Financial Assistance, and the 110-day
deadline for an ultimate Board decision regarding the Application 49 CFR §§ 1152 25
and 1152.26. With virtually all supporting data designated Highly Confidential, the
current state of affairs precludes meamngful participation 1n this casc by any individual
or entity that does not first hure outside counsel The Board should order CORP to

promptly re-designate previously redacted information so that a proper public procecding

can occur
IV. Some Of CORP’s Highly Confidential Designations Violate The Terms Of
The Protective Order

Some of the redactions and Highly Confidential designations by CORP are
particularly puzzling because they do not follow the terms of the Protective Order
proposcd by CORP  For example, CORP has designated as Highly Confidential all on-
branch and off-branch costs regarding its operations on the Coos Bay Line See, ¢ 2.,
Exhibit 1 to the Abandonment Application; redactions on pages 3-14 of thc Venficd
Statement of Michael Baranowski; Attachments 2 and 3 to the Venfied Statement of
Michael Baranowsk: At most, this information should be Confidential as “confidential

financial and cost data” as described in paragraph 1(b) of the Protective Order.” The Port

5 As bnicf explanation, the Port notes that paragraph 1(b) of the Protective Order broadly
descnibes information that 1s to be labeled both Confidential and Highly Confidential As
1s common practice, Paragraph 5 gives a defimition of Confidential with no further
explanation of the term. On the other hand, Paragraph 6 hsts the specific items to be
considered Highly Confidenhal and CORP has. as other parhies have n other
proceedings, modified this section to fit the particulars of the case Thus, CORP’s failure
to include withun the Highly Confidential defimtion, data which it intended to redact as

10



also notes that aggregate financial data — such as the avoidable loss for the entire Line or
the total on-branch costs for the entire Line — 1s not confidential, has been disclosed in
virtually all prior Board abandonment decisions, and should be Public.

There are numerous other examples of designations that appear to conflict with
the Protective Order CORP has designated Highly Confidential the terms of its
marketing agreement with Umion Pacific (onginally, Southem Pacific) even though a
reading of paragraphs 1(b), 5, and 6 of the Protective Order reveals that CORP proposcd
to designate “‘confidential terms of contracts” as Confidential, not Highly Confidential

CORP has also dcsipnated as Highly Confidential traffic \olumes attnibuted to
Line shippers in aggregate form even though “the 1dentification of shippers and receivers
in conjunction with shipper-specific or other traffic data™ 1s listed 1n paragraph 1(b) of the
Protective Order, but not paragraph 6. Furthermore, aggregated traffic data 1s typically
Public and only shipper-specific traffic data should be Highly Confidential

The over-inclusive nature of CORP's redactions also affects the rcal estate
valuation in the Application The Venfied Statcments of Charles Rex and Patncia
Chapman, the two witnesses supporiing CORP’s real estate valuation, are each roughly
two pages n length and say very little. The true support for CORP’s real estate appraisal
1s found in Attachment 1 to the Rex VS and Attachments 1 and 2 to the Chapman V S,
which have all been completely redacted as Highly Confidential The Port objects to
these sweeping redactions of work by a third-party land appraiser and attorney addressing

title 1o land owned by CORP. Moreover, even if the terms of the Protective Order are

Highly Confidential could be interpreted as musleading since the extent of the redactions
cannot be discerned from the text of the Protective Order.

11



completely accepted as wnitten®, there 15 no reasonable interpretation of “confidential
information regarding the appraised value of CORP-owned land” that would include the
sunple nature of CORP’s iterest 1n the land (which 1s a matter of pubhc record), a map
of the right-of-way showing CORP’s intercst (also based upon a public record), or a list
of recent comparable sales (based upon public records). Cf Umion Pacific Corporation,
Union Pacific Rarlroad Company, and Missoun: Pacific Ravlroad Company - Control
and Merger — Southern Pacific Rail Corporation, Southern Pacific Transporiation
Company, St. Lows Southwestern Railway Company, SPCSL. Corp ., and the Denver and
Rio Grande Western Railroad Company, Docket 32760 (decision no 39), slip op (served
May 31, 1996) (Board upholds ALJ decision making public a UP Board of Dircctors’
presentation that was previously designated Highly Confidential because the information

“1s not commercially sensitive 1n the traditional sense™).

V. The Port Has Made A Good-Faith_Effort To Resolve The Designation
Dispute

The Port’s outside counsel has made a concerted, good-faith effort to resolve the
designation dispute with CORP. Sce Exhibit 1, letter from the Port’s outside counsel to
CORP’s outside counsel (dated July 23, 2008). This letter represents a good-faith effort
to resolve the dispute and includes a detaled offer regarding the proposed designation of
matenals under the terms of the Protective Order See, e g., page 2 of Exhibit 1. In

addition, the Port’s proposal would have covered all matenal in this proceeding and 1n

& As discussed below, the Port offered that CORP could retain certain “confidential
nformation regarding the appraised value of CORP-owned land” as Highly Confidential
However, this matcnal really should all be Public and the Port seeks such an order here

12



Finance Docket No 35160 Oregon International Port of Coos Bay—Feeder Line
Application—Coos Bay Line of the Central Oregon & Pacific Railroad, Inc.’

Counsel has engaged 1n numerous phone conversations between July 14 and July
25, 2008 and n fact, CORP’s counsel was the party to suggest that an agreement could be
reached between the parties However, CORP’s counsel has informed Port’s counse] that
CORP personal have not yet had time to cvaluate the contents of the Port’s letter.
Furthermore, while CORP’s counsel suggested that CORP would only consider the
designation of certain material to remain Highly Confidential with a separate agrcement
between the parties that the Port would nevertheless be permitted 'to see certamn of the
Highly Confidential matenial, CORP 1s apparently backing away from that suggestion
Thus, the Port’s outside counsel spent many hours reviewing all information redacted
from CORP’s Application 1n order to provide an item-by-item analysis to CORP, with
detailed suggestions for how the designations could be changed to (1) cnable the public to
meamngfully participate in the abandonment process, (2} comport with Board practice,
(3) follow the terms of the Protective Order, (4) meet the Port’s needs for participation
and consideration of an Offer of Financial Assistance; and (5) protect CORP’s
commercially sensitive data. See Exhibit 1 (letter to CORP’s outside counsel, dated July
23, 2008) A week later, CORP’s counsel reports that CORP is not comfortable with the
terms suggested by CORP’s counsel and that the Port offered to accept as a compromise

and that CORP has not even completed a line item'discussion about the proposal In hght

7 CORP's responses to the Port’s discovery 1n Finance Docket No. 35160 were duc on
July 28, 2008 CORP has withheld documents responsive to the discovery requests and
stated that its position 1§ that the Port 1s obhigated to file a Protective Order request in the
feeder line proceeding before CORP will produce the requested matenal In Light of the
mability of the parties to reach an agreement on the designation issues, the Port 1s seeking
a Board resolution to cover both proceedings.

v’

13



of the ime sensitive nature of this proceeding, the Port cannot wait any longer for CORP
to respond.

V. CORP Should Be Ordered To Re-Designate Certain Data Currentl
Designated Highly Confidential as Public or Confidential

The Port sceks the re-designation of material that cither has been traditionally made
public in other proceedings or that 1s traditionally constdered Contidential rather than
Highly Confidential. The Port does not seek re-designation of certain data currently
Highly Confidential such as shipper specific volumes and revenues. For cxample, the
Port does not object to the following shipper specific information remaning Highly
Confidential:

redacted numbers on page 6 of the Application;

redacted numbers 1n the tables on pages 21-23 of the Application,

redactions on pages 3, 4, 13, and 14 of the Venfied Statement of John Williams;
the numbers of carloads shipped per year by shipper in Attachment B of the
Verified Statement of John Wilhams (sce below for the rest of the proposcd
designation of Attachment B); and

¢ the numbers of carloads originating and terminating by stahon 1n Attachment D of
the Verified Statement of John Williams (see below for the rest of the proposed
designation of Attachment D).

However, the following aggregated shipper traffic information 1s the type of data
traditionally made public and CORP should be ordered to re-designate 1t as Public

lines 1-4 of Exhibit 1 of the Abandonment Application;
page 3 of the Baranowski Venfied Statement;

the names of the shippers and the years m which they shipped traffic in
Attachment B of the Verified Statement of John Wilhams,

Attachments C and E of the Venfied Statement of John Wilhams, and
the Station names and years of traffic n Attachment D of John Williams.

The terms of the Protective Order proposed by CORP states that “‘terms of contracts™
will be designated Confidential. Thus, the Cooperative Marketing Agreement (“CMA™)

between SP/UP and CORP should be re-designated as Confidential The terms of the

14



Protective Order proposed by CORP and mmposed by the Board provide vanous and
sufficient protections for CORP and, 1n fact, the Undertaking that must be signed by any
party secking to view the Confidential Informatton includes the statement that:

I understand and agree that money damages would not be a sufficient

remedy for breach of this Undertaking and that Applicants or other parties

producing Confidential Information or Confidential Documents shall be

entitled to specific performance and injunctive and’/or other equitable

relicf as a remedy for any such breach, and I further agree to waive any

requirement for the secunng or posting of any bond in connection with

such remedy Such remedy shall not be deemed to be the exclusive

remedy for breach of this' Undertaking but shall be in addition to all

remedics available at law or equity.
CORP's concern with not designating this document as Highly Confidential stems from
the fact that the agreement also covers the Siskiyou Subdivision. CORP Response at 6.
The Port recognizes that CORP intends, at least to some extent at the current time, to
operate the Siskiyou Subdivision on an ongoing basis While the Port did not object to
this agreement being designated Highly Confidential in the Show Cause Proceeding, that
procecding occurred prior to CORP actually filing for abandonment of the Coos Bay Line
and formalizing 1ts belief that the Coos Bay Line has no going concern value  Thus, 1f
CORP’s concern 15 with the Siskiyou Subdivision information, the appropnate response
would have been for CORP to designate the agreement as Confidential and keep as
Highly Confidential only the Siskiyou Subdivision mformation® Any alleged concemn

that the disclosure of information related to the Coos Bay Line might provide insight to

8 Whle the Port offered in its July 23" to agree that certain materials would remain
Highly Confidential except that as between CORP and the Port only, the Port would be
able to view certain information under the Confidential designation, the Port only offered
that in 1ts proposal because CORP’s counsel suggested that would be the only way CORP
would agree to a re-designation proposal  The Port did not hike the solution and
withdraws such an tdea under this proceeding.

IS



other portions of CORP’s system seems only to be an 1ssue because CORP intentionally

raised 1t as an 1ssue 1n 1ts Response

CORP claims that “public disclosure” of “CORP’s parcel-by-parcel appraisal of the
value of real property . would be highly prejudicial to CORP because 1t would inform
prospective purchasers of CORP’s assessment of the value of the land ™ CORP Response
at 8 Of course, CORP’s stated concern addresses the appropnate designation of this
matenial The eppraised value of individual parcels of real estate would be provnided
adequate protection 1f designated Confidential under the terms of the Protective Order
Information 1ncluded 1n this category includes pages 8-28 and 48-62 of Attachment 1 to
the Rex Verified Statement and Attachments 1 and 2 to the Venfied Statement of Patricia
Chapman However, there 1s no justification nor could there be to keep the aggregated
information (non-parcel specific) as well as aggregated information rcgarding the title
status of real estate parcels as Highly Confidential or even Confidential Likewise, the
the track asset data 1s based upon an assessment of what physically exists on the Line and
on bids that CORP obtained for the asset list provided by CORP This information 1s not
based upon actual sales This information contams publicly available data and/or consists
of data that the Board will have to discuss in its decision(s) on the ments of CORP’s
abandonment Therefore, the information 1 this category that should be re-designated as
Pubhe

redacted information on page 3 of the Rex Verified Statement,
pages 1-7 and 29-47 of Attachment 1 tothe Rex V' S ;

maps found at Addendum D to Attachment 1 of the Rex V.S ;
the Venfied Statement of Marc Bader; and

Attachments 1, 2, and 3 of the Venfied Statement of Marc Bader

16



Similarly, aggregated information regarding CORP’s operating costs, avoidable costs,

on-branch costs, off-branch costs, etc. for the Coos Bay Line¢ should be re- designated

Public This Public information includes

the redacted avoidable loss on page 2 of the Application;

the operating income figures on page 5 of thc Application (these were already
disclosed in the CORP reply in the Show Cause proceeding. docket 35130);
figures representing CORP’s increase in operaung expenses for the Line (page 8),
and avoidable losses for the Line on pages 2, 8, and 11 of the Application,

the estimated subsidy payment to kcep the Coos Bay linc operating (page 20),

i Exhitat 1, the following mformation- revenues (lines 1-4 as noted above), total
avoudable costs (line 7), total avoidable loss (below line 7), subsidy and NLV
information (lines 8-19);

page 3 of the Baranowski V S (as noted above);

working capital for the Line (page 9 of Baranowski V § ),

aggrcgate figures regarding the NLV of the Coos Bay line, including all
information from page 10 of the Baranowsk1 V S ,

total revenue, on-branch costs, off-branch costs, and avoidablc costs from pages
13-14 of the Baranowsk: V.S ,

the estimated percent increase in Linc operating expenses between the Base Year
and the Forecast Ycar (page 14 of the Baranowsk1 V § ), and

opportunity cost chart (attachment 4 of the Baranowsk1 V S )

While the Port does not concede the specific line-item costs of CORP dealing with a

rail Iine that CORP has stated it intends to abandon could harm CORP, the Port asserts

that this information can and would sufficiently be protected under the designation of

Confidential as “confidential financial and cost data” under Scction 1(b) and Section 5 of

the Protective Order Likewise, while Attachment F of the Venfied Statement of John

Williams appears to contain shipper-specific ongnation/destination information, along

with transportation rates, this information 1s neither Confidentral nor Highly Confidential

because 1t 15 based on estimated figures not actual data. Nevertheless, the Port asserts

that the Confidential designation would appropnately protect this data  Thus, the
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matenal that should be re-designated from Highly Confidential to Confidential

mformation 1ncludes

lmes 5(a) to 5(k) and 6(a) to 6(d) of Exhuibit 1,
redactions on pages 4-9 of the Baranowsla V.S,
Attachment 2 of the Baranowski1 V § |
Attachment 3 of the Baranowski V.S.; and
Attachment F of the Williams V.S

In sum, CORP scems to overlook that as the party seeking to protect the disclosure of
mformation must show goad cause that the substance it sccks 1o protect 1s proprietary or
commercially-sensiive See eg 49 CFR 111421(c). CORP failed to make any
showing 1n its Motion for Protective Order regarding the extent of material 1t intended to
designated as Highly Confidential and presented with a second opportunity to make this
showing, CORP again failed 1o even offer a venfied statement from a managenal-level
cmployee explaiming the special nature of the information and the harm CORP faces from
pubhic disclosure—which 1s not self-evident On the contrary, as demonstrated above,
CORP’s designations are highly sregular and depart from abandonment practice
Instead, CORP’s Response offers vague assertions of counsel, such as disclosure “would
provide significant insight nto the costs that CORP incurs in operating” ot.her parts of 1ts
system. CORP Responsc at 6. Such an unvenfied and non-traditional approach to
lhimiting tile publicly available information should not be permitted in this abandonment

proceeding
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VIL Conclusion

For all the reasons set forth hereinabove, the Board should find that CORP
overstepped 1ts pnvilege for redactions, that CORP’s designations frustrate Board
processes and violate the terms of the Protective Order and the Board should order CORP
to re-designate previously redacted Highly Confidential as Public or Confidential

information 1n accordance with the standards set forth in this Petition

Respectfully submutted,

(_"‘-' )
Sttty [

Sandra L Brown >
Michael H Higgins
Dawvid E Benz
Troutman Sanders LLP
401 9™ Street, NW
Suite 1000
Washington, DC 20004
(202) 274-2959

(202) 654-5603 (fax)

Attorneys for the Oregon International
Port of Coos Bay

July 30, 2008
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CERTIFICATE OF SERVICE

1 hereby certify that on this 30" day of July 2008, I served a copy of the foregoing
Motion For Board Order To Re-Designate Certain Information Currently Designated
fhighly Confidential By The Applicant In Its Abandonment Application by e-mail and/or
first class mail, postage prepaid, to*

Govemor Theodore R. Kulongosk: Lee Beyer, Chairman

State of Oregon Public Utihity Commussion of Orcgon
160 State Captol 550 Capitol St NE #215

900 Court Street PO Box 2148

Salem, Oregon 97301-4047 Salem, Oregon 97308-2148

Matthew Garrett. Director Terence M. Hynes

Oregon Department of Transportation Sudley Austin LLP

355 Capitol St NE 1501 K St NW

Salem, Oregon 97301-3871 Washington, DC 20005

| have also caused the foregomng to be served by email and/or first class mail, postage
prepaid, on all parties who participated in STB Finance Docket No 35130, Central Oregon &
Pacific Raviroad, Inc —Coos Bay Rail Line

ra L Browm.)
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EXHIBIT 1

TROUTMAN SANDERS LLP

ATTOR:‘EYS AT L AW

ALINITED LIADILITY FARTHNERBMIP

401 9TH STREET, N W - SUITE 1000
WASHINGTON, D C  20004-2134
www trovimansanders com
TELEPHONE 102-174-2930

Sandra L Brown Owect Deal  202-274-2959
sandra brownitroutmansanders.com Fax 202-854-3603

July 23, 2008

Via Email and Hand Delivery
Terence M. Hynes

Sidley Austin LLP

1501 K St. NW

Washington, DC 20005

thynes@sidley com
hemmersbau 1dley.com

Re: Docket No. AB-515 (Sub-No. 2X), Central Oregon & Pacific Railroad, Inc -
Abandonment and Discontinuance — in Coos, Douglas, and Lane Counties, OR
(Cogqulle to Vaughn) and Finance Docket No 35160 Oregon International Port
of Coos Bay—Feeder Line Application—Coos Bay Line of the Central Oregon &
Pacific Railroad, Inc.

Dear Terry

As we have recently discussed, and as set forth in the Petition for Reconsideration of
Decision Granting Protective Order and Motion to Hold Procedural Schedule in Abeyance, the
Oregon International Port of Coos Bay (“Port™) does not agree with the confidentiahity
designations made by the Central Oregon & Pacific Railroad (“CORP”) in 1ts Abandonment
Application (“Apphcation) 1n Docket No. AB-515 (Sub-No. 2X). In particular, the Port notes
that CORP has designated sigmficant portions of its Application as Highly Confidential with no
information under the Confidential designation which by the terms of CORP’s own Protective
Order would stll provide protection of tlus information Moreover, CORP has designated
certain material as Highly Confidential which, under the terms of the Protechive Order that
CORP requested, should actually be designated Confidential.'

! The Port notes that CORP’s designations are inconsistent with the terms of the Protective Order
submitted by CORP. Sechon 5 of the Protective Order does not specifically define the
documents or information to be designated "Confidential " However, the terms of the Protective
Order states that Confidential Information consists of the information which s described in
Section 1(b) and then Section 6§ more specifically defines what 1s included 1n the defiition of
Highly Confidential. Yet, CORP has designated matenial Highly Confidential even though 1t 1s
descnbed as confidential in Section 1(b) but not described m Section 6 (Highly Confidential)
which could be interpreted as misleading to the Board-as to what would be considered Highly
Confidential versus Confidential,

ATLANTA - HONG KONGO - LONDON - NEW YORK - NEWARK - NORFOLK - RALEIGH
RICHMOND - SHANGHAI » TYSOoNS CORNER « VIRGINIA BEACH - WASHINGTON D C



TROUTMAN SANDERS LLP

ATTORNEYS AT LAW

A LIMITED LIAGILITY PanTHRRAMIP

Terence Hynes
July 23, 2008
Page 2

The Port has undertaken a more through review of the Application 1n order to propose a
solution for the protection of any confidential matenal that would govern both the Application
and the Feeder Line Applicaton proceeding in Finance Docket No. 35160 so that both
proceedings can move forward without further delay from the withheld information Despite
disagreeing with some of the designations made by CORP, the Port has made every effort to
incorporate CORP’s confidentiality concerns as you described while devising the solution below.
We believe 1t represents a fair resolution that will appropriately protect confidential information
while providing information needed by the Port and other parties to adequately participate n
both proceedings dealing with the Coos Bay Line (“Line™)

First, while the Port does not necessanly agree that the appraised value of CORP-owned
land should remain Highly Confidential or even Confidential as descnibed in Sections 1(b) and 6
of the Protective Order, the Port's offer includes addressing CORP’s concern that a “Public”
designation of this nformation mught adversely affect CORP’s potential land sale efforts for the
Line. Additionally, the Port understands that CORP does not want mformation regarding
specific rate and compensation data to become public and the Port has accommodated that
request. At the same time, however, the Port needs access to information regarding the Lme in
order to appropnately respond to the Abandonment Application and to evaluate the Line for a
possible Offer of Financial Assistance or Feeder Line purchase. Furthermore, as mentioned
above, CORP has incorrectly designated certain material as Highly Confidential when such
matenal should be, and is appropriately protected by, a designation of Confidential.

Therefore, the Port proposes the following resolution’

1 Notwithstanding that CORP's Protective Order language does not adequately make clear
that shipper-specific “traffic data” will be designated Haghly Confidential, see Scction 1(b)
compared to Section 6 of the Protective Order, the Port will agree that this information can
remain Highly Confidential. However, the names of the shippers, as well the years in which they
used rail service, will be Public. Additionally, aggregated information regarding traffic volumes
and revenues of the Line will be Public For example, the following mnformation will be
designated Highly Confidential

redacted numbers on page 6 of the Application

redacted numbers in the tables on pages 21-23 of the Application

redactions on pages 3, 4, 13, and 14 of the Venfied Statement of John Williams

the numbers of carloads shipped per year by shipper in Attachment B of the Venfied
Statement of John Wilhams (see below for the rest of the proposed designation of
Attachment B)
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Terence Hynes
July 23, 2008

Page 3 ,

o the numbers of carloads origimating and terrmnating by station in Attachment D of the
Venfied Statement of John Williams (see below for the rest of the proposed designaton
of Attachment D)

The following aggregated shipper information will be Public-

lines 1-4 of Exhibit 1 of the Abandonment Application

page 3 of the Baranowsk: Venfied Statement

the names of the shippers and the years in which they shipped traffic in Attachment B of
the Venfied Statement of John Williams

Attachments C and E of the Venfied Statement of John Whlliams

the Station names and years of traffic in Attachment D of John Williams

2 The Cooperative Marketing Agreement (“CMA”) between SP/UP and CORP will be
Confidential, as descnbed in Section 1{b) as compared to Section 6 of the Protective Order
(“confidental terms of coniracts”). Attachment 3 to the Lundberg V.S. Nevertheless, the
speafic Handling Carrier Charges received by CORP, as set forth in the CMA and its
amendments, will be Highly Confidential mn accord with Section 6 of the Protective Order
Additionally, the following information likely fits within the definition of “other compensation
between carriers” under Section 6 and the Port 15 willing for it to remain Highly Confidential:

e the manner in which the handling carrier charge 15 escalated on an annual basis (see
pages 3, 7, 8, etc. of the Application)

e the percent increase in CORP handling charges under the CMA, as stated on page 8 of
the Apphcation

However, CORP will agree (and make reasonable efforts to obtain UP agreement 1f necessary
which we do not beheve is necessary since whether the CMA is Confidential or Highly
Confidentral would not have any different 1mpact on the Non-Disclosure, Section 13 of the
CMA) that as between CORP and the Port only, the Port will be provided a copy of the entire
CMA under the Confidential designation, with only the specific dollar-figure handling charges
for the Siskiyou Line redacted.

3 The Port is willing to allow the fuel adjustment percentage received from UP to remam
Highly Confidential under Section 6§ of the Protective Order See page 13 of the Baranowski
V 8§ However, CORP must agree that as between CORP and the Port only, the Port will be able
to see the fuel adjustment percentage under the Confidential designation.

4 Information regarding the appraised value of indrvidual parcels of real estate wall remain
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Highly Confidential as described in Section 6 of the Protective Order, but CORP agrees between
CORP and the Port that the Port wall be able to: view this information under the Confidennal
designation. Information included in this category would be pages 8-28 and 48-62 of
Attachment 1 to the Rex Venfied Statement and Attachments 1 and 2 to the Verified Statement
of Patncia Chapman. However, aggregated information (non-parcel specific), as well as
aggregated information regarding the title status of real estate parcels, will be Public Ths
Public category includes.

previously redacted information on page 3 of the Rex Verified Statement

o pages 1-7 and 29-47 of Attachment 1 to the Rex V.S.

5

maps found at Addendum D to Attachment 1 of the Rex V.S. (while you raised a
concemn, we did not locate any notations in these maps that might be Confidential or
Highly Confidential, We would consider allowing specific redactions on speaific pages
to cover such information if CORP can establish the existence of confidential information
and a particular harm for each proposed redaction on these maps)

Aggregated mmformation regarding CORP’s operating costs, avordable costs, on-branch

costs, off-branch costs, etc. for the Coos Bay Line will be Public. This Public information
includes.

the redacted avoidable loss on page 2 of the Apphcation

the operating income figures on page 5 of the Application (these were already disclosed
in the CORP reply 1n the Show Cause proceeding, docket 35130)

figures representing CORP’s increase 1n operating expenses for the Line (page 8), and
avoidable losses for the Line on pages 2, 8, and 11 of the Applicaton

the estimated subsidy payment to keep the Coos Bay line operating {page 20)

in Exhibrt 1, the following information: revenues (lines 1-4 as noted above), total
avoidable costs (line 7), total avordable loss (below line 7), subsidy and NLV information
(hnes 8-19)

page 3 of the Baranowsk: V.S. (as noted above)

working capital for the Line (page 9 of Baranowsla V.S.)

aggregate figures regarding the NLV of the Coos Bay line, inclnding all mmformation from
page 10 of the Baranowski V S

total revenue, on-branch costs, off-branch costs, and avoidable costs from pages 13-14 of
the Baranowsk: V S

the estimated percent increase 1n Line operating cxpenses between the Base Year and the
Forecast Year (page 14 of the Baranowski V.S.)

opportunity cost chart (attachment 4 of the Baranowski V.S )

1091890_1 DOC



TROUTMAN SANDERS LLP

ATTORNEYS AT LAW

A LIMITED LIADILITY PARTHAAS WP

Terence Hynes
July 23, 2008

Page 5

6. Specific line-itei costs of CORP will be designated Confidenttal as “confidential
financial and cost data™ under Section 1(b) and Section 5 of the Protective Order This
Confidential information includes:

lines 5(a) to 5(k) and 6(a) to 6(d) of Exhubit 1
redactions on pages 4-9 of the Baranowsk: V.S,
Attachment 2 of the Baranowsk V 8.
Attachment 3 of the Baranowsk: V.S.

7. Other mformation that does not fall under the categories described in the Protective Order
will be designated Public This Public information includes, but 1s not limited to the track asset
data in .

e the Verified Statement of Marc Bader
¢ Aftachments 1, 2, and 3 of the Verified Statement of Marc Bader

8. Regarding the Verified Statement of John Wilhams, the Port will agree that Attachment F
(shipper-specific origination/destination mformation, along with Mr, Williams' estimation of
transportation rates) can remain Highly Confidential as “shipper-specific rate or cost data”, under
Section 6 of the Protective Order, even though the Port believes this information 1s neither
Confidential nor Highly Confidential because 1t is based on assumed figures.

9 If disputes arise between CORP and the Port regarding any remaming redacted
information currently designated Highly Confidential by CORP and not specifically discussed,
the Port and CORP agree to work together to come to a solution that follows the intent of this
letter

We beheve the solution described above is more than fair. It allows CORP to retamn
significant information as Confidential or Highly Confidential, thus providing CORP wath the
ample protections set forth in Sections 2, 4-9, and 11-16 of the Protective Order In addition,
violations of thege protectons would provide CORP with the strong remedies descnibed in
Exhibits A and B to the Protective Order The Port also beheves this 1s a fair solution because 1t
protects certain CORP information despite similar information being regularly made pubhe in
prior abandonment cases. At the same time, the Port and other parties will be provided a means
of appropriate access to relevant information in these proceedings, including from discovery
propounded upon CORP by the Port. If CORP 13 agreeable to these terms, CORP will be
required to file an errata or updated Apphcation to provide the material agreed to above that will
be Public. In addition, CORP wll be required to file an updated Protective Order m AB-515
(Sub-No. 2) that will add a specific mention of Finance Docket No. 35160 in Sechons 1(d) and

L)
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11. The Port will simultaneously file a Motion for Protective Order 1n STB Finance Docket No

35160 simular to the one in the abandonment proceeding with the reciprocal reference to AB-515
(Sub No 2).

Please let me know if you have any questions. Please let me know at your earhest
convenience whether your client views this as a workable solution since my goal 1s to notify the
Board as soon as possible that the parties are working toward or have reached a resolution on the
protective order 1ssues to cover both proceedings.

Sincerely,
-~

’ -
e
dra L Brown

Counsel for the Oregon Intemational
Port of Coos Bay
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TROUTMAN SANDERS LLP

ATTORNETYS AT LAW
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401 OTH STREET, N'W - SUITE 1000
WASHINGTON, O € 20004-2134
www troutmansanders com
TELEPMONE 202-274-2030

Sandra L Brown Doect Dial  202.274-2859
sandre brownBtroutmansanders com Fac 202-8%4-5603

July 25, 2008

Via Email and U.S. Mail
Terence M. Hynes

Sidley Austin LLP

1501 K St NW
Washington, DC 20005
thynes(@sidley com

h ershau idley.com

Re:  Docket No. AB-515 (Sub-No. 2X), Central Oregon & Pacific Railroad, Inc —
Abandonment and Discontinuance — in Coos, Douglas, and Lane Counties, OR
(Cogulle to Vaughn)

Dear Mr. Hynes

In connechon with the abandonment filing made by the Central Oregon & Pacific
Ralroad (“CORP”) on July 14, 2008 in the above-captioned docket and the Surface
Transportation Board's (“Board”) regulations at 49 CFR 1152.27, the Oregon International
Port of Coos Bay (“Port”) 1s hereby reqiesting that CORP promptly provide all mnformation
descnibed 1n 49 U.S.C. § 10904(b) and 49 C.FR. § 1152.27(a) so that the Port may evaluate
whether to file an OFA or offer a subsidy pursuant to the Board's regulations. Please also
include copies of all workpapers and other documents, data, matenals, information, analysis, or
calculations supporting, underlying, explaimng, or contradicting the wnformation required to be
provided in 49 U.S.C. § 10904(b) and 49 C.FR § 1152 27(a).

If you have any questions, please do not hesitate to contact me.

Sincerely,

L.B
Counsel for the Oregon Internanonal
Port of Coos Bay
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