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The Honorable Annc K Quinlan, Acting Secretary
Surface Transportation Board

395 E Swrect. S, W.

Washingten. DC 20423

Re:  Dochet No AR-515 (Sub-No. 2). Cemral Oregon & Pacific Railroud inc -
Abandonment und Diveonmtinvanee of Service - in Cons, Douglas, and Lane

Countics, Oregon (Coos Bay Rail Line;

Dear Secrctary Quinlan-

Enclosed tor filing in the above-captioned procecding is Applicant’s Response in
Opposition 1 Port of Coos Bay’s I"etition for Reconsideration ol Decision Granting Protechve
Order and Motion to lold Procedural Schedule in Abeyance.

Sincerely,
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Terence M. Hynes
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BEFORE 1 HK
SURFACE TRANSPORTATION BOARD

Central Oregon & Pacific Raroad. Inc, — Abandonment
and Discontinuance of Senvice - i Coos. Douglas, and
Lane Counlies. Oregon (Coos Bay Rail Line)

Docket No AB-515 (Sub-No. 2)

L A S

RESPONSE OF APPLICANT TN OPPOSITION I'O PORT OF COOS BAY'S
PETITION FOR RECONSIDERA LTON OF DECISION GRANTING PROTECTIVE
ORDER AND MOTION TO ITOLD PROCEDURAL SCHEDULE IN ABEYANCE

Scott G. Williams lerence M. 1lynes
Senior Vice President and Paul A, llemmersbaugh
General Counsel Matthew J Warren
RailAmenica. Inc, Sidley Austin[ 1P

5300 Brohen Sound Boulevard N. W 1501 K Sireet, N W
Boca Raton, FFlorida 33487 Washington, D.C. 20003
(561) 994-6015 (202) 736-8000

Counsel for Central hegon & Pucific Rattroad Inc

Dated July 23. 2008
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BEFORE TITE
SURFACE TRANSPORTATION BOARD

)
Central Oregon & Pacific Radroad. Inc ~ Abandonment )
and Discontinuance ol Service - in Coos. Douglas.and ) Docket No AB-515 (Sub-No. 2)
[.anc Counues, Oregon (Coos Bay Rail Line) )

)

RESPONSE OF APPLICANT IN OPPOSITION TO PORT OF COOS BAY'S
PETITION FOR RECONSIDERATION OF DECISION GRANTING PROYECTIVE
ORDER AND MO TON TO HOLD PROCEDURAL SCHEDULE IN AREYANCE.

Central Oregon & Pacilic Rattroad Inc. (“CORP™ ur “Applicant™) hereby responds to the
“Petttion lor Reconsideration ot Decision Grantung Protective Order and Motion 1o Hold
Procedural Schedule in Abevance™ (the “Port’s Petition™) filed 1n the above-captioned
proceeding on July 16. 2008 by the Oregon International Port ol Coos Bay (the “Port™) The
Port™s Petition asks the Board to “wilhdraw™ the Protective Order 1ssucd in this proceeding on
July 15, 2008. on the grounds that the Order 1s “overbroad™ and that 1t was 1ssued belore the Pont
had an opportunily to oppose CORP’s motion for such an order. In addition, the Porl urges the
Board to hold the procedural schedule in this case in abeyance “in light of the information that
has been withheld from the public by CORP” (Port’s Petition at 2) — even though the Port
acknowledges thal it recenved a copy of the ITighly Contidennal version of the Application
within 24 hours afier the Protective Order was 1ssued. Por the reasons set forth hereinafier, the
Port’s Petition should be denied

CORP filed its Application for abandonmen: of, and disconuinuance of service o, 1ts
“Cous Bay Subdivision™ on July 14, 2008. The Applhication was accompanied by u standaxd
Motion for Protective Order 1o govern the dissemination and use ol conlidennal and
commercially sensitive information during the course ol Uus proceeding. The proposed form ol

Protective Order submitted by CORP was virlually identical to the protective orders 1ssued by
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the Board in numerous prior cases. Consistent with privr practice, the Board 1ssued the
requested Protective Order on July 15, 2008, {inding that “[glood cause exists 1o grant the
motion for proteetive order ™ See Decision. STB Dkt ho AB-515 (Sub-No. 2) (late release
July 15. 2008) ¢ Protective Order Decnvion').

The Bourd's expeditious issuance of the Protective Order Deciyion cnubled CORP
promptly to make the Highly Conlidential version of the Application asailable to interested
parties. Counsel for the Port delisvered the executed Undertakings contemplated by the
Prolective Order to CORP’s counsel via email on the evening of July 15, 2008. CORP then
hand-dclivered the Highly Confidential version ot the Application to the Port’s counsel on
July 16, 2008 See Port Petition at 3, n.1 ‘thus, as a result ol the Board's promp! action on
CORP's motion, the Highly Confidential version ol the Application was served on the Pori {fand
made available 1o other interested parties) tess than 48 hours afier i was liled with the Board !

Nevertheless. on the same day that 1t received a copy of the Highly Confidential version
of the Application, the Port filed 1ts Petition sceking “reconsideration” of the Board's Protecrive
Order Decision In addition, the Port asked the Board to hold this proceeding in abeyance ~until
the appropriate information has been provided to the public by CORP™ (Port’s Petition at 2) —
gven though the Port already had access to the entire unredacted Application  As the following
discussion demunstrates, the Port has not satisfied the slandards for reconsideration of the
Progective Order Decision, nor has it articulated any legitimate basis {or holding this case in
“abeyunee™ or otherwise modifying the schedule presenbed by the Board’s abandonment

regulations

" To date. no party other than the Port has requested a copy of the [lighty Confidential version of
the Application.

tJ
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I THE FORT HAS FAILED TOQ SATISFY TIHHE STANDARDS FOR
RECONSIDERAI'ION OF THE PROTECTIVE ORDER DECISION.

A petition lor reconsiderdzion ot a Board decision will be granted vnly il the petitioner

demonstrates cither that

(1) The prior action Jot the Board] wiil be affected maienaily because of new
evidence or changed circumstances [and/or|

(2) I'he prier actien involves material crror.
49C.FR §11153.3th) Ifa reconsiderauen petinon docs not incet one or hoth of these standaids,
it must be denied  Pro-Go-Corp - Operation Exemption - In Suffolk Countv, NY. S1B in
Docket No. 35126 (June 13. 2008); Union Pac Corp - Control & Merger - 8 Puc Rall Corp .
STB Fin. Docket No. 32760 (Sub-No. 42). 2006 WL 2348405, at *4 (Auy 14, 2000)

Ihe Port’s Petition does not cven mention these standurds. much less make any serivus

attempt 1o satisty themn. The Port dves not present any “new evidenee™ or “changed
circumstances™ that would warrant reversal of the Protective Order Dectarun Nor docs the
Port’s Petilion demonstratc that the issuance in this proceeding of a Protective Order virtually
identical to those routinely issued by the Board in numerous prior cases constituted “material
error.” Accordingly, the Port's Petition should be derned.

As an imtual matter, the Port’s Petition is ditTicult w0 fathom 1n light of the Port’s failure
lo objcn:i 100 the virtually identical Protective Order 1ssued recently by the Board in the related
proceeding i Finance Docket No 35130, Central Oregon & Pactfic Ruilroad Ine - Coos Bay
Reul Line (" Show Cause Proceeding '} The Show Cause Proceeding involves the same rail line,
the same partics, many common lacts and much of the same highly confidential informauon
regarding the traffic, revenues and expenses associated with the Coos Bay Subdivision. 1he Port
has been an active participant 1n the Show Cause Procecding, 1i.ing extensive comments (and

accompanying cxhibits) on June 3, 2008, The Port did not object to the nearly 1dentical
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protective order issued in the Show Cause Proceeding — 10 the contrany, the Port avarled 1tself of
the protecuons aflorded by that order by submitting both a “punlic™ and a redacted “ughly
confidential™ version of its submission 1o that case. There is no principled hasis for he Port o
challenge the Board's decision to issue an essentially identical Prolective Order in this
proceceding

A. Protective Orders Are Both Common and Appropriate To Protect Hlighly
Confidentinl Information Filed In Ahandonment Proccedings.

‘The Port’s contention that “it is irregular for an sbandonment applicant to request. und lor
the Board o grant a protecuve order™ in abandonment proceedings (Port's Petition at 6) is
incorrect  The Board has 1ssued protective orders in other abandonment cases — indeed. 1t did so
as recently as three weeks ago  See £ oy Angeles Metropoliiun Transportation Authordy —
Abundonment Exemption — In Lox Angeles County, CA. Order. STB DAt No AB-409 (Sub-

No. 5X) (served July 2, 2008)  The Protective Order issued in this case 1s indistinguishable from
those the 3oard has issued in many prior abandonment and discontinuance ol service cascs. dee,
eg. id: Denver & Rio Grunde Rv Historical Found. - Adverse thandonment - In Afineral
County, CO, STB Docket No. AB-1014 (Dec 20, 2007); Norfalk Southern Ry Co -
Divcontimumee of Service Exemption - In Stanly County. NC, S1R Docket No., AB-290 (Sub-
No. 254X) (Sept 1, 2006), BNSF Ry Co. - Abandonment kxemption - In QOkluhoma County. OK,
STB Docket No AB-6 (Sub-No 430X) (Nov 23, 2005) ("Issuance ol the protective order
ensures that the confidential information will be used solely for these proceedings and not for
other purposes.” ). CSX Transp Ine - Abundunment Exemption - In LaPorie. Porter, & Stavke
Counties, IN. STB Docket No, AB-35 (Sub-No 643X) (April 28, 2004) ("The unrestricted
disclosure of confidential, proprietary, or commercially sensitive material could cause serious

competitive injurs.”) Indeed, the Port 1sel{ cites several cases in which the Board issued a
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protective order in an ahandonment case  See, e.g . Cumas Prairre Ruilnet Ine ~ Abamdonmem
— In Lewis, Nez Perce, and lduho Counties, 1D, (served June 7. 2000) (granting protective order
covering all information applicant requested be protected. without modification), Central

Ruth vad Companmy of Indiana — Abandonment Exemption — i Dearborn, Decatur, Frankhin
Ripley, and Shetby Counties, N, STB Dkt No. AB 259 (Sub-No 2X)} (granting protective order
10 cover all material that applicant had designated, denying remainder as insufficiently specific
and substituting Board's standard protcetive arder for non-specilic portion).

Any suggestion that confidential and commercially sensitive infurmation should be
afTorded less profection in abandonment cases than in other types of Board proceedings mahes
no sense. 14 s not the nature of the preceeding that determines whether conlidential duta and
information 1 worthy of protection  Rather. 1115 the nature vf the infomnuation itself. and the
potential harm that might resull from public disclosure of such information, thal warrants
1ssuance ol a protective order For example, 49 [L.8.C § 11904 prohibts a rail carrier from
publicly disclosing shipper-specific traffic data  The statute does not distinguish among
particular types of proceedings in which such disclosure is made. because 1t is the release of the
information nsclf, not the context in which it 1s publicly disclosed, that may cause compeutive
harm. It 1s for that reason that the Board routinely 18sues protective orders in any proceeding in
which the parties are likely 0 make reference to shipper-specitic tratlic and revenue informauon,

‘T'he Port’s lurther suggestion that CORP's motion or a protective order should be
viewed as “peculiar” because the applicants in some prior abandonment cases chose not 1o
request such an order (see Port’s Petit:on at 6-7) 1s likewise withoul merit The fact that a

difterent apphicant in a different case made a judgment not 1o seek protecuion of 1ts proprietary

vh
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information from public disclosure pravides no basis (or a finding that the Protective Order
1ssued in Lhis proceeding is either unnecessary or inappropriate

Morcover. there 15 an important distinetion between the circumstances of this case and of
the cases upon which the Port relies  For example, Umon Pacific Radroad Co  Abandonment -
In Carver and Scott Connrivs AN, STB Dkt No. AB-33 (Sub-No. 255) (liled Dec. 13, 2007).
involved the proposcd abandonment by a large Class | carrier, UP, of a § 6-mile rail line with
only onc active shipper. Public disclosure of UP’s revenuces frum, and costs of operating, such a
muniscule portion of its rml sysiem would not reveal meaninglul information regarding L P"s
overall cost structure or revenues from other traffic By contrast, public disclosure of the
“Ilandling Carrier Charge™ that CORP receives for moving curs tn UP's account over the Coos
Bay Subdivision (or other terms of CORP’s arrangement with UP) would jeopardize the
confidentiahty of CORP's per-car revenues on traflic moving over its Siskyou Subdivision,
because CORP’s marketing agreement with UP applies to tratfic moving over hoth subdivisions
lakewtse, because CORP's Coos Bay Subdivision accounts for nearly one-third of the 1otal
trackage operated by CORP, disclosure of detailed information regarding operating costs for the
Coos Bay Subdivision would provide stgmficant insight into the costs that CORP incurs 1n
operating the adjoining portions of its rail vystem  Public dissemination ol such data could cause
substantial compeutive harm 10 CORP.

In sum. the Protective Order 1ssued in the instant case is fully consistent with
longstanding Board preeedent and the purpose of such arders. The Board correctly tound that
~pood cause exists to prant the motion for prolective order™ proposcd by Applicants, and the Port
has not shown that the Protective Order Decision involved “malenal error.” See 49 CTR

§ 1115.3(b)(1).
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B. The Challenged Protective Order Contains Terms And Conditions
That Are Fully Consistent With The Board's Well-Established Practice.

The terms and conditens of the challenged Protective Order are virtually identical to
those the Board has routinely 1ssued in prior proceedings. See, ¢ g, Nittany and Buld Fagle
Ruilraad Company  Temporary Trachage Rights Exemption — Norfolk Southern Rutlroad
Compan. Decision, STB Dht No 35119 (served April 9, 2008): Canadian Pucific Rubw gy
Compuny ¢t af — Control  Dakota. Minnesota & Eastern Railroud Corp , et al  Decision, STB
Fin. Dkt No 35081 (served Sept. 21. 2007). Fortress Investment Group, L1LC et al. -
Acqusition — Florida Fast Coast Rabway, LLC, Decision, STB Dkt No. 35031 (served June 6,
2007). The Indiana Rail Road Company - Acquisition - Soo Line Ravraad Company . ST Fin
Dkt No. 34783 {served Dec, 22, 2005); Paducah & Louisville Rehvay Inc — Acguisition — CSX
Transporiation, Inc , Decision §'113 Fin. Dkt. No. 34738 (served Aug. 19, 2005). Like tac
Protective Order 1ssued here, the prowective orders i these and many other cases define
“Confidential Information™ w include, mier alta. “traffic data | the idenulicaton ot shippers
and receivers in conjunction with shipper-specific or other traffic data; the conlidential terms of
contracts with shippers or carriers; confidential linancial and cost data: divisions of rales,
trackage rights compensation levels and other compensation between carriers. and other
contidential or proprictary busincss or personal information ™ | hus, the scope of the
confidentiality provisions adopied in the Profective Order Decision is supporied by lungstanding
precedent. Accordingly, the Port’s suggestion that the defininen of *Confidential Information™
set lorth in the challenged Protective Order is either “vague™ or “potennially overbroad” is
meritless

The sole difference between the categories of* Confidential Intormation™ enumerated n

the challenged Protective Order and the orders 1ssued 1n prior cases 1s the inclusion in the
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challenged Protective Order of a reference o “confidential mformation regurding the appraised
value of CORP-owned land.™ See Protectne Order. § 1(b)  Liven absent such a specific
reference, confidential appraisals and related infoimation concerning the value of CORP™s nght-
of-way would be eligible for protection under the definition ol “Confidentiul Information™

which includes “other confidential or proprietary business or personal information.™ See id
Nevertheless, CORP added a specific reference to appraisal information in order to climinate any
doubt regarding protection of that information under the proposed protecuive order The
Protective Order Decision explicitly acknowledged that confidential “wnlormation regarding the
appraised value of CORP-owned land™ 15 within the scope of the “Confidential Infonnation™
subject 1o the Protective Order  Prorective Order Decision at 1.

I'here can be no real disaute that CORP's parcel-hy-parcel appraisal of the value of the
real property underlying the Cous Bay Subdivis:on 1s beth highly confidenus! and commercially
sensitive  Public disclosure of such mformation would be highly prejudicial to CORP becanse it
would inform prospective purchascrs of CORP's assessment of the value ol the Jand  Public
availability of CORP"« appraisal would conlcr a substantial competitive advantage on potential
buyers in land sale negotiations and would, in all likelihood, significantly reduce the amount that
CORP would recerve for ity properly (by establishing CORP*s appruised value s the “ceiling”™
on any ofter) The challenged Protective Order appropriately protects CORP's land apprarsal
{from public disclosure, while providing a mechanism through which the Port’s counsel and

outside real estate expert can make use of that informaticn for purposes of this proceeding 2

2 The Port's assertion that a party secking to acquire the land or raif asscts constituting the Coos
Bay Subdivision “would presumably perfortn its own duc diligence™ regarding the value ot those
assets {see Port’s Petition a1 7-8) misses the point - Giving one party access to the other party's
miernal valuation ol the assels that arc the subject of purchase negotiations would conler an
undcniable ady antage in such negotiations.
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C. The Port Ilas Not Shown That 1he Terms Of The Protective Order
Prejudice Its Ability To Participate Fully In This Proceeding.

I he Port makes no attempt to show that its interests, or its ahlity to participate fully in
this proceeding, are prejudiced by the Protective Order.  Lhe Port is represented by expenenced
transportation counsel in this abandonment proceeding  In addition. the Port has retained several
outside consultants who submitled Verified Stalements in support ol the Port’s related
Application in Finance Dacket No. 33160, Oregon international Part of Coos Bay — Fedder Line
Application — Coos Bay Line (filed Zuly 11, 2008). Under the terms of the Protective Order,
those outside counsel and consultants will have full access 1o any mlormation that CORP
designates as “[lighly Contidential™ in cither this abandonment case or in connection with
proccedings cn the Port’s Pecder Line Application. Indeed, the Port’s counscl execuled the
required Undertaking and obtained the H;ghl_v Conlidential version of the Application within 24
hours alier the Board issued the Protective Order Decision See Port"s Petiionat 3.n 1,
Counsel and consultants routinely represent the interests of their clients ably 1n proceedings that
are subject to a protective order  The Port has made no allegation to the contrury . nor has it
made any showing that its interests would be prejudiced in any way if the Protective Order
reminns 1n place.

The Port’s assertion that CORP should be required to “justily why any information in its
abandenment application should be withheld from the pubhic™ simply because the proposed
abandonment “is of grave importarce and concern 1o the public” (Port’s Petition at 2) is wrong.
As an initial matter, the Port’s suggestion that the Protective Order prejudices the interests of the
“public™ is belied by the fact that no party other than the Port has requested access to the Highly
Confidential version of the Application Morcover, almust all Board proceedings are ot

“importance and concern™ Lo a varicty of interested patties, ©he alleged “1mportance” of a
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proceeding does not provide a rational basis for denying protection Lo commercially sensitive
information that muy be used 1n the procecding. ‘1o the contrary, 1ssuance ol a protective order
promotes the interests of the litigunts (and the Board) in oblaning data and inTormation that may
be helptul in reaching a just decision, while protecting pariies from competitive or financial hurm
as a result of improper (and unnecessary) disclosure of their proprietary duta and injormation.

I he gravamen ol the Port’s complaint regarding the Protective Order appears to be that
CORP has used the order o designate as “flighly Confidential™ certan information that. the Port
believes. should not be accorded “1lighly Confidenual™ treatment  See Port’s Petttion at 3-5. 7
The Port’s disagreement with CORP's designation of particular data and information as I highly
Confidential™ does not provide a basis for “reconsideration” or “withdrawal™ of the Profective
Order Decision. Rather. Paragraph 10 ot the Protective Order 1ssued by the Board in *his
pruceeding provides a procedure under which Port may challenge the designations made by
CORP. If the Port genuinely believes that cerlamn information has been inapprapriatels
designated by CORP, the Protective Order afTords 1t the right to file a motion pursuant to
Paragraph 10 secking redesignation of particular categornies of information  Aliernatively. the
Port can raise 1ts concerns with CORP and scek to negotiale modifications to CORP's
designations In erther case, the Prowecuve Order itself does not prejudice the Port's ability to
scek access for in-housc personnel 1o inlormation o which the Port believes they should have

k|
acCcess.

4 Counsel for the Port and CORP have. in fact. engaged in discussions conceming the desire of
Port in-house personnel to obtain access to certain maienials that CORP has designated as
*“Highly Confidential.” ‘l'huse discussion are ongoing.

10
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11 THE PORT HAS NOT SHOWN TIHAT ANY OF CORP'S DESIGNATIONS
ARE INAPPROPRIATE.

Fven il the Board were (o treat the Port’s Petition as, in essence, @ motion challenging
CORP's designations under Paragraph 10 of the Protective Order., there would be no basis to
grant the Port’s motion or to direct CORP to withdraw any designation ‘The materials
destgnated as “Highly Confidential” by CORP fall into three categories. shipper-specific traflic
and revenue data; information regarding CORP’s operauny expenses (and avoidable oss) on the
Coos Bay Subdivision: and the confidential appraisal of the value of CORP™s nght-of-way land
As discusscd above, the designation of these categonies of data and information as “Ihghly
Conlidenual™ is fully cons:stent with both the tlerms of the Protective Order and the treatment of
such data und information in prior Board proccedings.

‘I he Port argues that CORP’s designation of certa infurmation as “[lighly Contidential”
was improper because that information (or similar information) was made public in other
proceedings. Sec Petition at 4 Specifically. the Port puints to the fact that CORP’s 2002 and
2003 operating income for that portion of the Coos Bay Subdivision that was embargoed in
Sepiember 2007 was disclosed in the public version of CORP’s submission 1n the Show Canse
Proceeding, but was designated “Highly Confidential™ m this proceeding. fid This discrepancy
was due to an oversight on CORP*s part mn preparing its submission in the Show Cause
Proceeding. Nevertheless, CORP achnowledges that the information 1s now in the public
domain, and CORP dues not object to giving all parties access to that particular information for
purposcs of this case  (Indeed. the public availability of those figures in the record bhefore the
Roard in the Shov Caise Proceeding elfectively moots any concern about the ability of the

“public" 10 have access 10 thar informittion )
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The Port also suggests that Lxlubit 1 to the Application. and all references to data set
forth on Exhibit | in the Application and testimony of CORP™s witnesses, ought to ke
reclassitied as “public” information because CORP inadvertently included an unredacted Exhibit
1 in the “Pubhc” version of the Applicatwn.' CORP’s inadh erient error does not justify pubhe
dissemzniation of Exhibit 1 -- which contains both detailed cost information for the Coos Bay
Subdir1s10n and CORP's “avoidable loss™ on the line calculated in accordance with the Board's
abundonment regulations - in this procceding. As stated aboye. CORP's Cous Bay Subxhivision
constitules a substantial portion of 11s existing rail operations. For that reason. disclosure of
detarled information regarding operating cuosts for the Coos Bay Sabdivision could compromise
the confidenuuliy of the costs incurred by CORP in operating its adjoiming lines  The Port
oflers no compelling reason why this commercially sensitive information should not be treated
as 1lighly Confidential.

Finally, 1o the extent that any purty has a legitimate need for access to information set
forth in Exhibit 1, counsel for such party may obtain access 10 the information by executing the
Undcrtaking prescribed by the Proteetive Order.

111. THE PORI’S MOTION TO HOLD THIS PROCEEDING IN ABEYANCE
SHOL LD BE DENIED.

The Pont’s “motion™ 1o hold this proceedimg in abeyance — consisling ol a single
puragtaph on page 2 ol the Port’s petition — should be denied.  As an initial matter, it is ronic

that the Port — which vociferously erincized CORP for 1ts aleged delay in addressing the status

'“The Port recognized that CORP's inclusion of Exhibit 1 in public version may have been an
=iadvertent oversight = Port’s Petivon a4 When CORP became aware of this oxersight, it
prompily (iled a letter with the Board requesting that Fxhibit 1 be removed from the “Public™
version of the Apphcation. See I' Hemmersbaugh Letter o Acung Secretary Quinian (July 17,
2008), STB Dkt. No. AB-315 (Sub-No 2) CORP also sent letiers 1o all parues by hand dehvery
or overmght express. requesting that thes remove Fxhibil | lrom the “Public™ version ol the
Application.

12
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of the Cous Bay Subdivision — sceks to defer the proceeding n which the luture of the lme may
be determined. The Board initinted the Show Cuuse Procecding in tesponse to concerns
expressed by the Port (and other partics) that CORP was not acting swiftly enough 10 address the
service disruption on the Coos Bay Subdivision. Nevertheless, the Poit sought (and was granted)
additional ume to file its reply to CORP’s submission in the Niow Carne Proceeding  See Joinl
Motion for Extension of Time. SI'B Uin. Dkt No. 35130 (May 14, 2008) The Port™s instant
motion to hold this praceeding in abeyance is a transparent attempt by the Port to obtain a similur
extension of tune to respond to CORP's Application in this case.

In any cvent, as Parts | and 11 of this Reply demonstrate, the Port’s assertions that the
Board commitied material error in issving the Proteciive Order Decision. and that CORP has
improperly designated certain data and information as “1lighly Confidential™ pursuant to the
termas of the Protective Order have no mert Accordingly, there is no legiimate reason jor the
Board to hold this proceeding in abeyance. or otherwise 10 modify the procedural schedule
prescribed by 1ts abandonment regulatioms, in order w permat turther dissemination of that data
and information to the “public * (Indeed. the Port obtained access to the mlormation designated
by CORP as ~“Highly Cenlidential™ on July 16. 2008, and no uther party has requested access to
that information.) [he Board should adhere to the procedural schedule established by s
regufations. and the Port’s unsupported motion to hold this proceeding in abevance should be

denied
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CONCIUSION
For ali of the foregoing reasons, CORP respectfully urges the Board to deny the Port's
Petition in its entirety

Respectfully submtted,

M__“*_ e ——
Scott G. Williams Terence M Tyvne

Senior Vice President and Paul A. Ilcmmcrsbaugh

Generul Counsel Matthew J W arren
RailAmerica, Inc. Sidles Austin[ | P

5300 Broken Sound Roulevard N W 1501 K Street, N.W

Boca Raton, Floruda 33487 Washington, D C. 20005

(561) 994-6015 (202) 736-8000

Connsel for Central Oregon & Pucific Radroad. Inc

Dated July 24, 2008
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CERTIFICATE OF SERVICE.

| hereby certily that | have caused the foregoing Response of Applicant in Opposition Lo
Port of Coos Bay™s Petition ler Reconsideration of Board Decisivn Grunting Protect.ve Order
and Motion to Hold Procedural Schedule in Abeyance to be served by email and/or first class
matl, postage prepaid. thus 241h day of July 2008 on all partics of record and the following
persons.

Gorvemnor Theodore R. Kulongoshs Lee Beyer, Chdimun

State of Oregon PPublic Utility Comission of Oregon
160 Siate Capitol 350 Capitol St N Li. £215

900 Court Sireet PO Box 2148

Salem, Oregon 973014047 Salem. OR 97308-2148

Mauthew Garrett. Dircclor

Oregon Department of 1 ransportation
355 Capitol St. NI,

Salem, OR 97301-3871

I have also caused the foregoing Response of Applicant in Upposition to Port ol Coos
Buy's Petition for Reconsideration of Board Decision Granting Protective Order and Motion (o
Hold Procedwal Schedule in Abeyance to be served by ecmal and/or first ¢lass mail, postage
prepaid, this 24th day of July 2008 on all parties who participated in S 18 Finance Docket
No 35130, Central Oregon & Pacific Rulroad, Ine —Coas Bay Roil Line.

T

Terence M Hynes

DO 2R ]
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