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Introduction

CNJ Rail is grateful for the opportunuty to address thesc issues of a common carrier’s
obligations with the Board.

CNJ recognizes thal the Board will be hearing testimony today [rom a large number of
organizations who have significantly more at stake thun CNJ does with regards to the Board™s
examination today of the common carrier obligation of railroads, specifically with regards to the
railroads common carricr obligation to handle various hazardous materials, and specifically.
commodities commonly known as toxic inhalation hazards (TIH's) .

The Class I ratlroads present here today will talk extensively about the potentially ruinous
liahlity that they face Irom the possibility of a mjor



The shippers, and shipping coalitions represented today, will discuss the serious
repercussions they will undoubtedly feel should the Board change , or alter, the common carmer
obligations of railroads with respect to the movement of TIH’s.

The Board appears to be considering a vanety of solutions to address the potentially
ruinous liability railroads face 1n the wake of a scrious “1H accident. The Board also appears to
be analyzingthe possibility of whether or not a comprehensive new regulatory initiative, model
after the Price Anderson. might be an appropriate remedy for TIH shipments on the national rail
network. It is the later point that has lcad CNJ to seek to participate in this proceeding..

The Root Question - “Lets cut to the chase”

At this time, CNJ would like to posc this question: What is the real principle concern of
today’s hearing?

CNJ believes the principle concern being discussed today is not so much the obligation of
the railroads to handle hazardous material, 1t really is the tremendous liability exposure railroads
face in the cvent of relcase of TIH's into the environment by either accident, (either by
negligence or criminal intent), or solely by criminal intent wath intent to seriously harm and kill
human life.

Indeed the underlying root question is: How do we (the American people) deal with the
loss of human life, serious injury to human life, and harm to the environment after a serious
accident or incident on the national railroad network?

(Note the above sentence, You will see it again later on in the document.)
What is the primary motive behind this discussion” In a word: Moncy.

In today’s Post 9/11 world, railroads and insurance companies are dreadfully concerned
over the very real possibility that the next major TIH rclease is more likely going to be the result
of a criminal act with the intent 10 maim and kill. I'he railroads safety record with regards to
handling TIH shipments, prior to 9/11, and even post 9/11 is excellent. However, when you add
in the possibility of humans intentionally creating the next accident, the risk climbs
exponentially. The nsk translates 1nto a significant linancial consideration.

CNJ believes today's discussion boils down to these two salient questions:

1: Is the potentially ruinous liability railroads face in handling TIH shipments so
burdensome that it is appropriate to rclicve them from their obiligation to handle that traffic?

2. If you can't relieve the railroads of the burden of having to provide said service, what
solution is most appropriatc for mitigating potential liability concerns? (i.c. the payment of
financial awards in the event of a catastrophic accident.)



Price Anderson

Price Anderson is a signilicant multifaccted legislative solution developed in conjunction
with the nuclear industry to producc a comprchensive solution to problems and concerns in the
nuclear industry. CNJ will let others speak about the Price Anderson model at length. We simply
belicve that modeling any solution for the railroad industry after Price Anderson may not be in
the best industry of the railroad industry.

Why? The nations railroads already have the foundation laid for a much simpler, less
burdensome regulatory and liability cap system. CNJ believes the nations railroad need to simply
expand upon their existing system.

The nations railroads should use and develop their own system, not use someone else’s.

CNJ Rail, as small as we are, feels that the Board should consider onc additional model in
today’s discussion; a simple cap on liability similiar to the cap routinely granted to zll railroads
by Congress since the late 1980's. Indeed, CNJ Rail has been surprised to date that neither the
Class I's or the chemical shipper groups have looked at this other model. Given how simple and
less burdensome it is, CNJ 1s surprised the Class I’s themselves haven’t stop to consider it.

Railroads today already enjoy some limited statutory caps on liability.

While the Board appears to be intent on cxamining the possibility of modeling a solution
to the current worry of potentially ruinous liability afier the Price Anderson model, CNJ would
like to bring to the Board's attention the very plain, simple, yet highly elfect caps on liability
exposure that Congress has alrcady given all the railroads in the US today.

CNJ would like to discuss with the Board today the provisions of 49 USC 28103 and 49
USC 28102. A copy of both statutes are hereto attached as exhibits #1 and # 2 respectively CNJ
belicves
that instead of a more extensive, and potentially burdensome regulatory scheme, such is in Price
Anderson, all the nations railroads really need is a slight variation of the already existing hiability
caps Congress gave the railroads in order to promote the development of passenger rail services
in the United States.

Make no mistake about it, these statutes are not a comprehensive new regulatory scheme.
The plain language of the statute docs not takc away any partics right to sue. It simply caps the
- total liability for a single occurrence to $200,000,000.00 in total. Rail carriers, 1in most cases, are
usually then indemnified by the commuter rail agency. so in essence, they are relieved of all
liability exposure all together.

Which leads us to now draw this parallel for the Board.

In order to promote the development of passenger rail use in the US, Congress recognized
the nation’s railroads concern regarding potentially ruinous liability when it came to passenger



opcrations and asked itself the following question: How do we (the American people) deal with
the loss of human life, serious injury to human life, and harm to the environment after a
serious accident or incident on the national railroad network?

For ncarly twenty years. Congress continued to endorse and support that all the nation’s
railroads nceded for continued development of passcnger service was a simple liability cap.
(Which incidently, actually puts pcople in potential harms way) Nothing fancy, just a straight up
hability cap. It has lead to a greater developement of passenger rail services and safely protected
railroad shareholdcrs from ruinous hability concerns for a long time now So why arc we
considering today a much more sophisticated regulatory scheme, instead of building on our
simple, already cxisting liability cap model?

Since the underlyng root question in the TI1I issuc is virtually identical to the root issue
Congress grappled with twenty years ago, is it that [ar of a reach to conclude, as was done in the
desire to expand passenger rail services, that in order to promote the continued use of rail to
safely transport TIH commodities, that Congress create a simple hability cap to cover TIH
releases, similar to the above statutes? CNJ believes it 1s not that much of a variation to the
exisitng cap system

Conclusions
In closing, CNJ Rail Corporation thanks the Board for the opportunity 1o spcak with you
today. We hope that the Board takes into consideration the existing railroad liability cap system
when it debatcs whether or not the poientially ruinous hability exposure is sufficient justification

to relicve rail carriers of the common carnier obligation to move TIH shipments over the national
rail network.

Respecifully submitted,

Crie & Tk meyer V74

Eric S. Strohmcyer
Vice President, COO
CNIJ Rail Corporation



Exhibit # 1

.CITE: 49USC28103"

TI'tLE 49--TRANSPORTATION
SUBTITLE V--RATL PROGRAMS
TARTY Z=--MISTELLANECUS

CEATTCR 281--_AW ENFORCEMENT
Sec. 28103. Limitations on rail passenger transportation liabality

fa) Limictazions.--(i} Motwithstanding any other statutory or common
Law or public rolicy, or tre rature of the conduct giving rise to
damages or l:iapility, 1in a claim for perscnal injury to a passenqger,
decath of a paasenger, or damage to property of a passenger arising from
or 1n connection with the provision ol rail passenger transportation, or
from cr 1~ connectio~ with any rail passenger tra-sportation operalions
over or rall passenger transpcrtaticn use of right-of-way or facil:ties
ownec, leasca, or mainktzmnoed by any hogh-speed ra-lroad autrorizy or
operator, any comrmter zutnor.ty or operutor, any rail carrier, o+ any
State, punitive damzges, Lc Lhe extent permitted by applicable State
law, may be awarded xn connection with any such claim only 1f the
plaintiff establishes by clear and convincing evidence that the harm
that 1s the subject of the action was the result of conduct carried out
by the defendan:t with a conszicus, fiagrant i1ndiffercnce to the rights
2~ sefety of others 1, -n « "y case where2in death was cacsed, the _aw
ol ine place wacre tne act or omission complzined cof cccurred provices,
or has been construed to proviae, for damages only puniiive 1n nature,
th.s paragrapn shall not apply.

(2) The aggregate allowable awards to all ra:l passcngers, against
all defendanis, for all claims, including claims for punitive damages,
arising from a single accident or incident, shall not exceed
$200,C0C,00C.

{b} Cortractual Obligations.--A provider of rail passenger
transportaticn may enter .nto contrac.s thet allocate financial
responsipliity for claims.

(c) Mandatory Coverage.-—Amtrak shall maintain a total minimum
liabarlaity coverage for ciaims through i1nsurance and self-insurance of at
.east $200,000,900 per accident or 1ncident.

(d) E*rect o Otner Laws --This sect_on shall not alfect the camages
t.dl. nay o2 recavered cnaex the Act ot April 27, 1304 {45 U.5.C. 2l et
s5=q., popularly «<nswn as =he " “Federal Crployers' Lizpility Act'', or
tnder any worxers compensation Act.

{e} Definition.--For purposes of this section--

{1) the term "“claim'' mears a claim made--
{A) against Amirak, any nigh-speed railroac authority or
pperalor, any comruter authoriTy or ogerater, any ra:l carrier,
r ary S-ate, or
i3} agsinst an or*'cex, enp.oyee, affiliral.e cngaged :n
ra_lrvac operations, or agent, of An.rak, any high-speed



railroaa authoriiy or cperator, any commuter authority or
operator, any rail carrier, or any State;

(2) the tern '‘punit-ve darages''’ means canages awarced against
any person or entity tc punish or aeter such persen or antity, or
o.ners, *roi ongagirg in sinilar bzhav_or in tne {utare; and

13} tne term "~ 'rall carrier'' nclices a person providing

excurslor, Scenig, c¥ Tuseum tran service, and an owner cr operstcr
of a privately ownea rail passenger car.

{Added Pub. L. 105-134, titzle I, Sec. 161{a), Dec. 2, 1997, 1iil Stat.
2577.)

References in Text

The Tederal Cmployers' Liability Act, referred to 1n subscc. (d}, :=s
act Apr. 22, 1908, ch. 249, 35 Stat. 65, as amended, which 1s classified
generally to chapter 2 {Sec. 51 et seq.} of T:tle 43, Railroads. For
corplete c.asszfication of this AclL Lc the Code, see Snort Title ~ote
set out inder secticn 7 ¢f Title 4t 1nd Tables



[CITE: 49UsSC28102)

TITLE 49--TRANSPORIATION
STRT.ILE V--RAIZ FROGRAMS
PART E--MISCELLAKNFOUS

CHAPTER 2B1--LAW ENFORCEMENT
Sec., 28.0C2. Lar.t cn cerlz-n zecc:aent ¢r ineident liabality

{a) Goneral.--When a publicly financea commuter tLransportation
dauthority estabiished under Virginia law makes a contract to indemnify
Amtrak for liability for operations conducted by or for the authority or
to andemnify 2 rail carrier over whose tracks those operations are
conducted, l:abilaty against Amtrak, the authority, or the carrier for
all claims (ircl.di~g punitive damages)! ar-sing from an acciaent or
incident - tne Jistrict of Columpia related to those operatiors may rot
be more than -he linits of :he l:ability coverage the authority
maintains to incemnify Amcrak or the carricer.

(b} Minimum Required Liability Coverage.--A publicly financed
commuter transportation authority referred to 1n subsection {(a) of thuis
g¢ection Tust maintarn a Tota. miqirur liapility coverage of at least
52C9,90C0,009.

(c} Effectiveness.—-Tn s section 1s eliective only after Amiras or a
rall carr:er sceking an i1naernificaticn contract under tris section
maxes an operating agreement with a publicly financed commuter
Ltransportation authority established under Virginia law to provide
access to its property for revenue transportation related Lo the
operations of the authoracy.

{bub, L. 133-272, Sec. lle}, -uly 5, 1934, 108 Stast, 24C, Sec. 26102;
renumrecered Sec. /8132, Pub. L. 103-44C, t_.le I, Sec. 1033{a){l), Nov. 2,
1994, 10E Stat. 46.6.)

distorical ano Revlis_onr Notesg

Rovisea Scciacon Scurzce (J.5. Ccdoe: Scurce
i8tatuzes at Taryoj

26102{a) . .... ... e ee e erea 45.649{a) (1st scnlence).
ot 30, 1970, Pub. L 9%1-518, B84 Stat.
1327, Sec. B810; added July €, 1990,

fub. . 101-322, Sec. 2, 1C4 stat.

293,



49(a) {last serience).
49!b}.
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In supsection {z), the woras ‘Notwithstanding any other provisio~
of law'', "~ ‘whecher for compensatory or'', and " “occurring'' are omitted

as surplus,
In subsection {c}, tne words “an indemnification contract'' are
suhstztuted ior ccverage'' for clarzty.

Ancndnencs

1994-=Pub. L. 103-440 renumbered section 26102 of this taitle as th:.s

section.



