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Introduction

CNJ Rail is grateful for the opportunity to address these issues of a common carrier's
obligations with the Board.

CNJ recognizes that the Board will be hearing testimony today from a large number of
organizations who have significantly more at stake than CNJ does with regards to the Board's
examination today of the common carrier obligation of railroads, specifically with regards to the
railroads common carrier obligation to handle various hazardous materials, and specifically,
commodities commonly known as toxic inhalation hazards (TlH's).

The Class I railroads present here today will talk extensively about the potentially ruinous
liability that they face from the possibility of a mjor



The shippers, and shipping coalitions represented today, will discuss the serious
repercussions they will undoubtedly feel should the Board change , or alter, the common earner
obligations of railroads with respect to the movement of TIH's.

The Board appears to be considering a variety of solutions to address the potentially
ruinous liability railroads face in the wake of a serious TIH accident. The Board also appears to
be analyzingthe possibility of whether or not a comprehensive new regulatory initiative, model
after the Price Anderson, might be an appropriate remedy for TIH shipments on the national rail
network. It is the later point that has lead CNJ to seek to participate in this proceeding..

The Root Question - "Lets cut to the chase"

At this time, CNJ would like to pose this question: What is the real principle concern of
today's hearing9

CNJ believes the principle concern being discussed today is not so much the obligation of
the railroads to handle hazardous material, it really is the tremendous liability exposure railroads
face in the event of release of TIH's into the environment by either accident, (either by
negligence or criminal intent), or solely by criminal intent with intent to seriously harm and kill
human life.

Indeed the underlying root question is: How do we (the American people) deal with the
loss of human life, serious injury to human life, and harm to the environment after a serious
accident or incident on the national railroad network?

(Note the above sentence, You will see it again later on in the document.)

What is the primary motive behind this discussion9 In a word: Money.

In today's Post 9/11 world, railroads and insurance companies are dreadfully concerned
over the very real possibility that the next major TIH release is more likely going to be the result
of a criminal act with the intent to maim and kill. The railroads safety record with regards to
handling TIH shipments, prior to 9/11, and even post 9/11 is excellent. However, when you add
in the possibility of humans intentionally creating the next accident, the risk climbs
exponentially. The risk translates into a significant financial consideration.

CNJ believes today's discussion boils down to these two salient questions:

I: Is the potentially ruinous liability railroads face in handling TIH shipments so
burdensome that it is appropriate to relieve them from their obligation to handle that traffic9

2. If you can't relievo the railroads of the burden of having to provide said service, what
solution is most appropriate for mitigating potential liability concerns? (i.e. the payment of
financial awards in the event of a catastrophic accident.)



Price Anderson

Price Anderson is a significant multifacctcd legislative solution developed in conjunction
with the nuclear industry to produce a comprehensive solution to problems and concerns in the
nuclear industry. CNJ will let others speak about the Price Anderson model at length. We simply
believe that modeling any solution for the railroad industry after Price Anderson may not be in
the best industry of the railroad industry.

Why9 The nations railroads already have the foundation laid for a much simpler, less
burdensome regulatory and liability cap system. CNJ believes the nations railroad need to simply
expand upon their existing system.

The nations railroads should use and develop their own system, not use someone else's.

CNJ Rail, as small as we are, feels that the Board should consider one additional model in
today's discussion; a simple cap on liability si mi liar to the cap routinely granted to all railroads
by Congress since the late 1980's. Indeed, CNJ Rail has been surprised to date that neither the
Class I's or the chemical shipper groups have looked at this other model. Given how simple and
less burdensome it is, CNJ is surprised the Class I's themselves haven't stop to consider it.

Railroads today already enjoy some limited statutory caps on liability.

While the Board appears to be intent on examining the possibility of modeling a solution
to the current worry of potentially ruinous liability after the Price Anderson model, CNJ would
like to bring to the Board's attention the very plain, simple, yet highly effect caps on liability
exposure that Congress has already given all the railroads in the US today.

CNJ would like to discuss with the Board today the provisions of 49 USC 28103 and 49
USC 28102. A copy of both statutes are hereto attached as exhibits #1 and # 2 respectively CNJ
believes
that instead of a more extensive, and potentially burdensome regulatory scheme, such is in Price
Anderson, all the nations railroads really need is a slight variation of the already existing liability
caps Congress gave the railroads in order to promote the development of passenger rail services
in the United States.

Make no mistake about it, these statutes are not a comprehensive new regulatory scheme.
The plain language of the statute docs not take away any parties right to sue. It simply caps the
total liability for a single occurrence to $200,000,000.00 in total. Rail carriers, in most cases, are
usually then indemnified by the commuter rail agency, so in essence, they are relieved of all
liability exposure all together.

Which leads us to now draw this parallel for the Board.

In order to promote the development of passenger rail use in the US, Congress recognized
the nation's railroads concern regarding potentially ruinous liability when it came to passenger



operations and asked itself the following question: How do we (the American people) deal with
the loss of human life, serious injury to human life, and harm to the environment after a
serious accident or incident on the national railroad network?

For nearly twenty years. Congress continued to endorse and support that all the nation's
railroads needed for continued development of passenger service was a simple liability cap.
(Which incidently, actually puts people in potential harms way) Nothing fancy Just a straight up
liability cap. It has lead to a greater developement of passenger rail services and safely protected
railroad shareholders from ruinous liability concerns for a long time now So why arc we
considering today a much more sophisticated regulatory scheme, instead of building on our
simple, already existing liability cap model?

Since the underlyng root question in the Till issue is virtually identical to the root issue
Congress grappled with twenty years ago, is it that far of a reach to conclude, as was done in the
desire to expand passenger rail services, that in order to promote the continued use of rail to
safely transport TTH commodities, that Congress create a simple liability cap to cover TIH
releases, similar to the above statutes9 CNJ believes it is not that much of a variation to the
exisitng cap system

Conclusions

In closing, CNJ Rail Corporation thanks the Board for the opportunity to speak with you
today. We hope that the Board takes into consideration the existing railroad liability cap system
when it debates whether or not the potentially ruinous liability exposure is sufficient justification
to relieve rail carriers of the common carrier obligation to move TIH shipments over the national
rail network.

Respectfully submitted,

ep /&/

Eric S. Strohmcyer
Vice President, COO
CNJ Rail Corporation



Exhibit # 1

.'CITE: 49USC28103"

TITI.E 49—TRANSPORTATION

SUBTITLE V--RAFL PROGRAMS

?*3T I—MISCELLANEOUS

CFlArTIZR 231—LAW ENFORCEMENT

Sec. 28103. Limitations on rail passenger transportation liability

(a) Linitatior.s. —(1) Notwithstanding any other statutory or coimron
law or public policy, or tne nature of the cond'-ct giving rise to
damages or liaoiliLy, in a claim for personal in.jury to a passenger,
death of a passenger, or damage to property of a passenger arising from
or in connection with the provision ol rail passenger transportation, or
from or i" connectio" with any rail passenger transportation operaLions
over or rail passenger transportation use of '•ight-of-way or facilities
ownec, leaseci, or maintained by any h_uh-speed railroad autr.ority or
operator, any c:ormuter f.ut.ior-.ty or opcrutcr, any rail carrier, o1- any
State, punitive damages, Lc the extent permitted by applicable State
la*r, may be awarded in connection with any such claim only if the
plaintiff establishes by c:lear and convincing evidence that the harm
that is the subject of the action was the result of conduct carried out
by the defendant with a conscious, flagrant indifference to the riqhts
D1- safety cf others If, :n «-y case vnh^r-ain death has caused, the _aw
of -ie place wnorc t-.e act or omssion complained cf occurred provides,
or has been construed to provide, for danages only punitive in nature,
ih^s paragrapn shall not apply.

(2) The aggregate allowable awards to all rail passengers, against
all defendants, for all claims, including claims for punitive damages,
arising froir a single accident or incident, shall not exceed
??00,COC,COC.

(b) Contractual Obligations.—A provider of rail passenger
transportation may enter ^nto contracts that allocate financial
responsiointy for claims.

(c) Mandatory Coverage.—Amtrak shall maintain a total minimum
liability coverage for claims through insurance and se]f-insurance of at
lea-at $200,000,000 per accident or incident.

(d) E*iect o- Otier Liirfs —This socL_on shall noL affect the damages
i'.a 1. nay re recovered jr.ser the Act ot April 27, 1309 M5 U.3.C. D! et
seq., popularly '.ncwn as -.no * "Federal E.Tployers* Liability Act11; or
under any wor'-cers compensation Act.

(e) Definition.--For purposes of this section—
(1) the term *"claim 1 1 means a claim made—

(A) against AmLrak, any nigh-speed railroac authority or
operator, ar.y carrriuter authority or operator, any rail carrier,
or a-'t S-ate, or

(^} against an or'-'cer, pnp.oyoe, affiliaLv, engaged in
^c operations, or agent, of An...rak, any high-speed



ran I r;>.-i« authority or operator, any commuter authority or
operator, any rail carrier, or any State;

(2) the tern ""punitive darragos11 means aanages avvarced against
any person or entity to punish or ae~er sucr. person or entity, or
o.ners, iron, engaging in sinilar behav_or in tr.e Cutjre; ar.d

I!) me term "'rail carrier*' Incljaes a person providing
excursion, scenic, cr Tuseum train service, and ar. owner or operator
of a privately ownea rail passenger car.

(Added Pub. L. 10!>-134, ti-le I, Sec. 161 (d), Dec. 2, 1997, ill Stdt.
2577.)

References in Text

The Federal employers' Liability Act, referred to in subsec. (d), is
act Apr. 2?, 1908, ch. 149, 35 Stat. 65, as amended, wVch is classified
ger.eraJly to chapter 2 (Sec. 51 et seq.} of Title 45, Railroads. For
coirplete c.assification of this Act to the Code, see Snort- Ti-le "ate
set out under section 51 ci Ti;le <b ind Tables



Exhibit # 2

[CITE: 49USC28102]

TITl.b -19—TRANSPORTATION

S"BT^TLE V--RAII PROGRAMS

FART ^--MISCELLANEOUS

CHAPTER 281—LAW ENFORCEMENT

Sec. 28102. LaTit en cerLa-n acciaent or incident liability

(a) General.—When a puolicly financed commuter transportation
authority established under Virginia law makes a contract, to indemnify
Arntrak for liability for operations conducted by or for the authority or
to indemnify a rail carrier over whose tracks those operations are
conducted, liability against Amtrak, the authority, or the carrier for
all claims (arcl_d-fc"g punitive dair.ages) arising from an dcciacnt or
in.cz.deri11- z.r. tne .District of Columoia related to those operatiors nay r.ot
be more than -he limits of che liability coverage the authority
maintains co ir.cemnify Amtrak or the carrior.

(b) Minimum Required Liability Coverage.—A publicly financed
commuter transportation authority referred Fo in subsection (a) of thij»
section iTust maintain a totaj. miiirrurr liability coverage of at least
5200,000,000.

(c) Effectiveness.—TP.Z.S section is effective only cifter Amtraic or a
rail carrier seeking an inaerrnificaticn contract under tris section
maites an operating agreement with a publicly financed commuter
transportation authority established under Virginia law to provide
access to its property for revenue transportation related Lo the
operations of rhe authority.

{Pub. L. 103-272, Sec. lloj, -uly 5, 1994, 108 Slat. 940, Sec. 26102;
renuincered Sec. ,'8102, Pub. L. 103-440, t_Ue I, Sec. 103{a){l), Nov. 7,
1994, 106 Sl.at. 4616.)

Historical ana Revis-o.*1 Notes
_ta__ M H H H B H H t a ___ — b _ _ _ _ H V V H H H H _ * _ _ _ V H B A ^ _ — W H «« — —_ V H Bta — — ̂ •^• •Mta_—^«B_ — __.B<

Revisea SocJ.icn Sc-irce ("J.S. Ccdr; Source
(Statutes at

26102(a) .................... 4o.649{a) (1st sonLence) .
Oci 30, 1970, Pub. L 91-518, 8-! Stat.

1327, Sec. 810; added July C, 1990,

=ub. I. 101-322, Sec. 3, 104 Stat.



•"6102 (b) 45 649 (a) (last sentence).
^6102 lc) 45 :649;b) .

In suosection (a), the woras "Hotrfithscanding any other provisio-1

of law11, "'whecher for compensatory or11, and "'occurring11 arc omitted

as surplus.
In subsection (c), tne words "an indemnification contract1' are

substituted for coverage11 for clarity.

Anondner.ts

1994—Pub. L. 103-440 renumbered section 2610? of this title as this

section.


