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Acting Secretary
Surface Transportation Board
395 E Street, SW i
Washington, DC 20423

Re: Finance Docket 34284, Southwest Gulf Railroad—Construction and
Operation Exemption—Medina County, Texas

Dear Secretary Quintan:

This letter will respond on behalf of the Medina County Environmental Action
Association (MCEAA) to the letter dated July 16, 2008 from counsel for Southwest Gulf
Railroad (SGR).

Once again we have heard the shameless hypocrisy of the Fortune 500 “victim" in
this case. It is clear SGR’s position is, “Heaven forbid,” the citizens and MCEAA inject
themselves mto the MOU process with their own County. They only live there and pay
taxes, after all. Indeed, how un-19™ century of them it was to interrupt and advocate for
their interests, instead of allowing a skewed, crooked MOU drafted by SGR which the
County Commissioners were shamed into tabling and which will not now be approved,

SGR’s misrepresentations continue in its July 16, 2008 letter. Counsel asserts that
the community support lies with SGR, but names no particulars, because no Medina
County elected official or state or federal elected official from Medina County has, to our
knowledge, provided unequivocal support to this project. Delay to SGR’s application for
exemption is the necessary and proper consequence of the misrepresentations and
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shortcuts SGR made in the early stages of the environmental review process—many of
which the eastern alternatives reversed, and which SGR ultimately was forced to
capitulate to. Had the licensing process moved forward as SGR originally instituted
within its self-guided vacuum, all affected parties, other than SGR to include the STB,
would have been significantly and adversely impacted with a result that failed to reflect
fact gathering to facilitate a studied result. A studied resull is and has been driven by
input from those who hive in the community and will have to live with this project. SGR
clearly exhibits its attitude of how impertinent it is of those adversely impacted to
demand proper environmental disclosure and decision-making from their government,
and in a rail construction case before the STB, no less!

SGR also quotes out of context a newspaper article published on May 29, 2008,
and the quotations were given in the weeks before the release of the Final Environmental
Impact Statement on May 30, 2008. Of course, counsel for SGR does not give the exact
date of the article or mention this context.

At the time Dr. Fitzgerald gave his quotes, the recommendations made by SEA in
the Final EIS were not known. Indeed, it was not known when SEA would be issuing the
Final EIS. Dr. Fitzgerald’s comments were in the context of Medina County Judge James
Barden’s prior comments that the County would prefer to wait to finalize the MOU until
it knew the route or route(s) that SEA would recommend to the Board. Nonetheless, the
County Commissioners had put out for discussion on April 28, 2008 the MOU that SGR
had proposed, and the Commissioners were promptly and properly shamed into tabling it
by the citizens who had packed the Courthouse that day. Seen in the foregoing context—
knowing that the County was going to further develop the MOU to meet community
objections, and not knowing when the Final EIS would be published or what it would
conclude—Dr. Fitzgerald’s quotations properly advise the County, at that time, in that
conlext, 0 take its time to develop a better MOU that meets the County’s needs and
ideally would be adaptable and flexible enough to apply to whatever decision was
recommended in the Final EIS, including a 100% trucking alternative.

Given the foregoing context, the suggestion by SGR’s counsel that MCEAA has
now taken contradictory positions on whether the STB should wait for the County to
approve an MOU is beyond cavil. The Board could be obligated to wait in this
circumstance, for the reasons given in MCEAA’s July 8 letter, but regardless of any legal
obligation to wait, the Board certainly can and should, in its discretion, wait to obtain a
full picture of the mitigation and to incorporate the MOU into the final licensing decision.

SGR'’s counsel is misrepresenting the content of the quotations in the newspaper
article solely to further a weak argument. “The quarry is moving forward” counsel states.
Yet, there has been no discernible activity at the site, aside from drilling a test well, in the
year since SGR again (mis)represcnted to the public that quarry development was
imminent. See attached article, “Quarry Site Development to Begin in Coming Months”,
Hondo Anvil Herald, July 5, 2007 (quoting Vulcan representative Eric Remmert stating
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that “By early next year [2008] we hope development will actually begin™). Regardless of
whether the SEA’s decision not to treat the quarry and rail line as connected actions is
proper under NEPA, there is really no serious debate that SGR is not going to move
forward with quarry site development unlcss it has a rail license, and that the final
engineering and construction of the rail line will not occur until after quarry site
development begins.

Mitigation requirement F-31, for monitoring of total suspended solids, was and
continues to be supported by the environmental review record in this case and should be
retained. SGR’s argument that other requirements will alleviate the need for monitoring
is speculative. Moreover SGR seems to suggest that the same monitoring may be required
under a “NPDES permit to be issucd” that SGR may obtain in the future. If that is the
case, there is no reason to delete the monitoring requirement in F-31, as it provides a
guarantee in case such monitoring does not occur in association with the NPDES permit.

With respect to mitigation requirement F-61, the wetting of limestone prior to
shipment, SGR attempts to shift the burden to MCEAA to rebut its self-serving, self-
policing determinations. Obviously, that 1s a recipe for noncompliance by the license
holder. However, the record supports the imposition of the condition, and therefore it
should stand rather than be delegated away and left to the applicant’s discretion. SGR’s
past actions dictate against allowing it to be the one to police itself to the expected
detriment of the local inhabitants. Should it choose to ignore the historical and
esthetically pleasing importance of the pristine spring fed waters of the watershed to be
affected by its actions — the beauty of which your SEA staff has observed {irst-hand — the
results will be devastating and irreversible.

The takeaway for the Board from this case is: Some applicants for STB licenses .
have gotten so arrogant and high handed over the years that they think they can take
every advantage over the community, make any conceivable argument or
misrepresentation in the environmental review process to lower their construction and
mitigation costs, and not have it affect or delay the project.! To them, the general public
is the enemy, a construct only reinforced by the insular world of multinational Beltway
law firms. The Board has a statutory interest in permitting more rail projects. This
project, though marked by much admirable, indeed yeoman-like work on the part of STB
staff, will not be the template for future applicant conduct and applicant-community
relations. Speedier approvals will result from a different approach by legitimate license
applicants.

Keep in mind this is a dedicated rail line for a single project, with no legitimate
expectation that the this rail line has anything to do with the purpose and intent that

: In this case, the applicant’s initial decision to avoid environmentally preferable

eastern routes that would cross land owned by the lessors of its parent company’s quarry
represented the pivotal attempt to have one’s cake and eat it too.
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provides the driving force for rail development throughout the country. The controlling
fact of SGR’s need to seek common-carrier status with a rail license was that it was
unable to obtain the property it needed for rail support following the land owners’
formation of real property restrictions blocking the original private rail project. It,
therefore, sought the only mechanism possible to subjugate the residents of this pristine
area to its purposcs by the use of the condemnation power of a common carrier. Once
chosen, SGR completed its ill-gotten charge by seeking to deny local input into the
process, which then led to unwarranted hardship on those who stood in its way.

MCEAA requests that the Board await a completed MOU from the Medina
County Commissioncrs Court and incorporate it into the final decision. MCEAA further
requests that SGR's modifications to the mitigation be denied as set forth above.

Very truly yours,

Is/

David F. Barton
COUNSEL FOR MEDINA

COUNTY ENVIRONMENTAL
ACTION ASSOCIATION, INC.

cc: All parties of Record (3)

Dr. Robert Fitzgerald VIA REGULAR MAIL

Medina County Environmental Action Association

202 Cr 450

Hondo, TX 78861

David H, Cobum VIA CERTIFIED MAIL

Steptoe & Johnson LLP RRR #7006 0810 0002 1053 5417
1330 Connecticut Ave NW

Washington, DC 20036-1795

Richard H Streeter VIA CERTIFIED MAIL

Bames & Thomburg RRR # 7006 0810 0002 1053 5424

750 17th Street NW Ste 900
Washington, DC 20006
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Victoria Rutson VIA REGULAR MAIL AND
Section of Environmental Analysis ELECTRONIC FILING
Surface Transportation Board

395 E Street, S.W.

Washington, DC 20423-0001
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‘Quarry site development
to begin in coming months
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Il the STB permits a routle
Vulcan does not ke, Remmert
confirmed the quarry would
operate with only. How-
ever, hecould notnwwmny
rrurks a day would be entering
dand exiting the quarry site.

Hawever, it has been est-
mated 850 trucks a day will be
used If truck transportation
unly is used and up to 10%, or
85 trucks a day, willbe needed
cven with a railroad.

*That is an operation issue,”
Reinmert said. "My job ia to
ae!ign and uanst;qhnct :II::

imestone mining) t

the railroad. [ do not have the
answer an those rperational
issues. AllT can tell you is that
using trucks only Is an option.
IFthe STB recommends a ‘no
route’ alternative, which they
could do, we will constructan
unloading spur on property
we own in Dunlay ad{acent to
the Uniun Pacific rall lines. It
will be u place where the
trucks from the quarry can go
and load the trains.”

Truck traffic, however, woukl
not be limived to shutting ag-
gregate betweon the qua
and the UP line. “Iflocal build-
ers or people need rock and
they are coming in and out of
the quarry, they would be go-
ing to different places,”
Remmert sald. *We heve no
way to control that, nor do we
know how much that volume
would be because we don't
know what the demand is.”

Remmert sald Vulcan would
work with Medina County
and the Texas Department of
Transportarion to maintain
the ruads, because they are
councerned about “We
are awars here are roads that
will need to be Improved,
What 1 told people at the
meetings was we have 1o work
with the county. Itis not up to
us. We will recommend and
do swuff but these are county
and state roads; therefore
TxDoT and the [Medina)
County Commissioners have
to be involved inthe process.”

Hegarding how much

‘also have th

groundwater they will use,
Romumert sald Vulcan recog-
nlzea water is a precious com-
modity. “We are looking at all
sources avallable to vbtain
that water,” he gald. "You have
the Edwards A%ui!er. but
e Trinity for
and the Cow Creek Aﬂul!‘er.
which 1s below the Trinity
ulfer) Wearcin the procesy
afhaving hydrogeologists ook
at the site and recornmend t0
us what they think is feasible.”
Remmert said no test wells
I‘:;ﬂn h!l’:; been drilled}b:::h:t
soon, “lepend-
ing on u?he:t the hydrologist
telle us and what s found,
Vulcan will then drill the ap-
propriare wells with the ap-
pmpﬂmemiu." ha noted.
The ina Quarry will re-
cycle 70% of the water It uses
in the mining process, ac-
cording lo Remmeart, as part
vl lts WPAP through on site
water recycling plants. “We
will use somewhere iu the
neighborkood of 2,401 gal-
lons of water per minute lo
operate the plant,” he said.
Remmert sald the survey
work currently baing per-
formed at the Wurzbach
pruperty was just part of the
site preparation project and
did not indicate uny lund was
being purchased. “We have
long term lease with the
Wurzbachs, the Schweers and
the Boehme/Balzen tracts,”
he said. “All the construction
in the next two years will take
place on the Wurzbach tract,
the southernmost Urack.
There will alsn be soine activ-
on the Saathoff
ich Is right across the road

from the Wurzbach
on the southem .:&"’.Pf"c':'i

353. Everything {s being done
with long term Ieales."B
Vulean doos not anticipate
needing to pipe any water in
from off the quarry site, ac-
cording to Remmen. How-
over, It is posaible they might
pipe water from one part of
the site to another. “There arc
wells on the property already
but we are nof going o use
thoss in &n industrial capac-
ity” he said. “In fact, those will
be used in accordancs with
theWPAP as monitosing wells.
S0 we, using another com-
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pany, can monitoy the level in
the extsting wells that are out
there 5o we can gauge usage.”
hTho project manag'”evril sald
the quarry operations will nol
affect the wells of area land-
owners or ete the water
table, l:egm'd 58 ﬁ\:helgm the
water is pumped from. "That
will afl bemonitored,” he said.
Regarding the provision of
permanent electrical services,
the mmt Manager said he
was still trying to broker a deal
with a péwer company. “There
are prefiminary npgotlations
and discussions guing an with
MEC," he said. *“They are pro-
viding the temporary single
phase pumrvmg alemporary
single-phase 200-amp truns-
former close to the site already.
We can be up t& that
connection in three to Jour
weeks. But, that Isjust to power
the office and construction
Lrailers at the entry to the site.
Flant power Iy a whole othar
jssua. Preliminary discussluns
with MEG have bagun on that.
We necd to provide them with
more data hate lot dapends on
how they to supply ht to
us and how their o grid is
situated. We nved to know our
rail route first (0 determine
how they will route (power
lines) to us. There are varnous
ways they could do that and it
{s up to them to decide. We
have no comtrgl over that be-
cause, in the end, they (MEC)
will actually route the
and deal withiheissues ol util-

f t-of -way"
t"'r'l‘hl‘if:h[:mwer l?nes could fol-

low the rall sasement, if a
route is approved by the STB
or they ¢ould go a differsnt
way, according (o Remmert.
Asnkad If Vulean or MEC
would be responsible for ob-
taining permission from land-
owners to ruh above ground
power fines across their prop-
erty, Remmert was unsure.
“That gets Into the negotia-
tlons between Vulean and the
power company. Those hego-
tlations will take place at the
cor llt:dl'ml."
¢ Meding Quarry Project
Manager sald Vulcan would
not use historic preservation
donations as an incentive tn
1ry to persuade the STB oroth-
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o8 to support the rarl route NS
desired by Vulcan. The SEA HEN

alone will make the route de-
cision, according to Hemmerz,
Agked about the power of
taking private properly E
against landowner wishes, via E
eminent domain which the
nggre%atu compuny wlill re
celveif a rail route Is appruved
by the STB, Vulcan officiak
sald fair market value would
be given to landowners for
any land the SGR 1all linc
might necd. | lowever, Vulcan
officials are hoping landown-
ors sell their land to SGR, if &
route is approved, 50 the rail-
road does not have 1o Invoke
(] _B\t’:ewe: of erninent domain.
really don't knowthe fi-
nal details of that yet,” sald
Vuleans Clay Upchurch. *We
are hopeful that eminent do-

‘main won't even come into
"play in this whole thing, We

want tosuccessfully work with
all the landowners and keep
everybody harggammugh the
ProCess, [Tga afthetoute
that ls approved *

Upchurch Bs%d Vulcanlwill
negotlate to private land
for the SGR rail line at fair tour-
ker value, whether or ot the
company has ta Invoke its
powers of eminent domain.
“We may buy entine propar.
ties. We may buy piccas of
properties. We may just buy
thaeagement he il hus o gn
thrgugh,” he sald. “All of that
will be subject to negotiation
We will have negotiations with
each individual landcowner

IMu lapdowner doas ot wish
tosell land toVulean for the SGR
Iine, the company could file
with the local government
which would send the land-
owner a letter telling them that
they have to sell thely property
or glse thelr fand will be 1oken
from them Anylandownersub.
Ject to eminent domain would
still receive fair market value for
thelr property, even il they have
to unwillingly turn over their
land ta Vielcan and {ts rallroad,
according to Upchurch.

Upchurch and Remmert
sald Vulcan was due to Issuc a
press release soon, in the next
of couple days, ta keep the
public informed of the status
of the propoeed quarry
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