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David H. Coburn 1330 Connecticut Avenue, NW
2024298063 Washington, DC 20036-1795
dcoburn@steptoe.com Tel 2024293000

Fax 2024293902

steptoe.com

July 16, 2008

Honorable Anne K. Quinlan
Acting Secretary

Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Re:  Finance Docket No. 34284, Southwest Gulf Railroad — Construction
and Operation Exemption — Medina County, TX

Dear Secretary Quinlan:

This letter is written on behalf of petitioner Southwest Gulf Railroad (“SGR”) in
response to a July 9, 2008 letter submitted by the Medina County Environmental Action
Association (“MCEAA”). MCEAA wrote in response to a July 7 SGR letter asking the Board
for prompt final action in this proceeding and for some modest modifications of four of the
environmental mitigation conditions set forth in the Final EIS issued in this proceeding. SGR
will respond here to two issues raised by MCEAA..'

First, MCEAA argues that the Board should await the completion of a Memorandum of
Understanding between SGR and Medina County before issuing its decision. The argument is
disingenuous. MCEAA has argued to the County that it should await an STB decision before
finalizing an MOU. See attached May 2008 article from Hondo Anvil, entitled “MCEAA
Hoping County Will Approve Revised MOU, But Later.” As the headline suggests, MCEAA’s
President is telling the County that the MOU might have to be different if the STB does not

" To the extent that MCEAA misrepresents the history of this proceeding and its role,
SGR will not burden the Board with a response. MCEAA’s opposition notwithstanding, the
quarry is moving forward and, with this Board’s authorization, the proposed rail line will
likewise become a reality. Both projects in fact have broad local support from business and
other leaders in the community, and will bring jobs and opportunity to the area in an
environmentally constructive way.
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allow the railroad to be built, since in that case more road improvements would be required to
serve the larger number of trucks that would be needed to serve the quarry. He is quoted as
saying that, “To prepare an MOU now, without the all-truck scenario, would be ridiculous.”
He is also quoted in the same article as stating that, “I just can’t see what objection the county
judge would have against waiting” — a presumed reference to waiting for an STB decision
before completing an MOU.

While arguing to the County that the County should await an STB decision before
executing an MOU, and simultaneously arguing to the STB through its counsel that the STB
should await an MOU before issuing a decision, MCEAA’s strategy of promoting delay or
gridlock becomes clear. MCEAA has in fact injected itself into the Vulcan/SGR/County MOU
discussions, with the result that the MOU process has been needlessly delayed. It cannot now
be heard to argue to the STB that it should await completion of the County discussions.

Putting aside the fact that MCEAA is at odds with itself on the MOU issue, SGR
strongly disagrees that a final STB decision on SGR’s pending petition for exemption (a
conditional grant of that petition has previously been issued) should be tied in any way to
whether or not an MOU is ultimately reached with the County. SGR, Vulcan and the County
have been in discussions with one another over a variety of issues, including grade crossing
safety and road improvements, for many months now. While progress toward a decision is
being made, the process has been delayed as a result of many factors, including MCEAA’s
decision to oppose an agreement that the parties had been negotiating for some months and to
inject its own views into the process.

Whether an agreement will be reached, whether it will be approved by the County
Commissioners, and when that may happen are all questions to which there is no clear answer
at this time. Issues remain to be resolved and, assuming that they are resolved, any agreement
that might be reached would then need to be considered by the Commissioners, a process
whose outcome cannot be predicted with certainty. Thus, for the Board to await the County
process before issuing a decision in this proceeding would put this proceeding into a potential
black hole. Doing so is clearly not warranted given the determination already made by the
Board in its May 19, 2003 conditional decision finding SGR’s proposal consistent with the
national rail transportation policy. Moreover, the MOU being discussed with the County does
not -- and in light of the Board’s exclusive jurisdiction over this proceeding could not -- bear on
the question before the Board as to whether SGR’s rail line meets the statutory standards for
exemption. Nor would any MOU supersede the mitigation conditions recommended by SEA.
Indeed, if SEA believed that an MOU with the County was a necessary ingredient for any
decision to be issued in this proceeding, it is reasonable to conclude that it would not have
issued its Final EIS.”

* As MCEAA notes, SEA had been made aware that discussions were on-going with the
County prior to issuing its Final EIS.
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In fact, certain of the mitigation conditions recommended by SEA in its Final EIS
contemplate that SGR will consult with the County prior to construction, which SGR is doing
through its discussions about a possible MOU. For example, recommended mitigation
condition F-4 provides that, “SGR shall consult with Medina County prior to beginning rail line
construction regarding the rail line crossing of county roads and shall adhere to Medina
County’s reasonable recommendations regarding the design of these crossings.” Other
recommended mitigation conditions (F-5 and F-8) require that SGR consult with the County
about minimizing vehicular delay during rail construction and about maintenance and repair of
grade crossing warning devices. These are among the matters being discussed with the County
and that will be resolved (through an MOU or otherwise if no MOU is agreed) prior to
construction. There is no reason for the Board to modify these conditions such that these
matters would have to be resolved prior to a Board decision, a modification that MCEAA
effectively seeks.

MCEAA also takes issue with SGR’s proposed changes to two of the mitigation
measures proposed in the Final EIS. One of these is F-31, which as currently written would
impose on SGR a water monitoring requirement that exceeds the monitoring SGR will be
required to conduct under the NPDES permit that SGR will be obligated to obtain for the rail
line prior to construction. MCEAA argues that SGR should be required to monitor for total
suspended solids during construction and operation of its line. However, SGR will be required
under its NPDES permit to implement various erosion control practices and inspect erosion
controls as required by the permit. SGR will also be required to maintain a spill prevention
control and countermeasure plan (SPCC Plan). Further, Vulcan will be required by the separate
stormwater NPDES permits to be issued for quarry construction and for quarry operations to
sample water quality during quarry operations, including at the rail loading loop and at the
fueling/maintenance facility. Vulcan will also be required to maintain its own SPCC Plan. In
short, the various water quality permit requirements imposed on SGR and Vulcan will satisfy
the interests sought to be achieved by recommended Measure F-31. Further, it bears note that
there are a total of 25 mitigation measures recommended in the Final EIS that relate to
groundwater and surface water. Many of these relate to spill prevention and erosion/sediment
control. See, e.g., recommended mitigation measures F-22, F-24, F-26, F-35 and F-43, among
others.

MCEAA also finds fault with SGR’s proposed modification of mitigation measure F-
61, which concerns monitoring the moisture content of the aggregate prior to transportation.
SGR’s modification is simply designed to make clear that wetting the limestone aggregate prior
to transportation would be required only where necessary to prevent dust dispersion. This
measure thus protects the community interest that is at stake, as do various dust control
provisions set forth in the air quality permit issued to Vulcan by the Texas Commission on
Environmental Quality. MCEAA’s letter does not explain why SGR’s proposed modification
of the moisture monitoring condition would not satisfy the concerns that have been raised by
certain members of the community.
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For the above reasons, SGR urges the Board to move forward to issue a decision in this
proceeding and to modify the four mitigation conditions as per SGR’s July 7 submission.

Respectfully,
Ve ,
David H. Coburn
Attorney for Southwest Gulf Railroad

cc: All parties of record
Ms. Victoria Rutson, SEA
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© ByWwilllam Hoover .
Ao Himaws Contsrovpan’

. - Thequestion on the minds of
supporters-and Mmembers of
the Medina County Environ.
mental Action Associatitn'is.
what- action’ wijl ‘Medina
Coun Commissioners take:

e ing the county’s Mefiio-
©  randumof Understanding with'

Vulcan Materials Company.
The MOU is supposed to delin-

‘eaté Vulcan’s financial respon- -
sibilidesin toimproving”
and maintaining county roads,
as wellas installing, maintain.
ing and upgrading rail cross-
ings for the mining company’s
Southwest Guif Railroad. -

In antcipation of a possible
rail line being built, some
landowners in the path of the
route have placed covenants
on their land prohibiting Irs:
use for railroads. This action -
compelled Vulcan to put
the power of eminent domain
by ap’F}y'ing for a federa! Sur-
face Transportation Board’s
license to serve as s public
common carrier railroad.
earlier stages of Vulcan O’s

that'the -

Lt BY.

ng,

of tha MOU-

1o thie specific route permirted ~

- by the STB, if any, If STB de- -
.. hies SGR a comymon carrier -
- cense, the MCEAA said the

{ MOU coujd be Limited to -

> Vulcan's responaibility regard-
' insmdésﬁndﬂovdlngl &
At the Medina County.

- Commissionars Court meet- "

‘fng o April 28, MCEAA Presic
~dent Dt. Robert Fitzgerald,
- the, -association's lawyers
~David F, Barton and Brian*
' Pletruszewski; asked the
jeommissioners to sliowthe
sorganization and publiEt
“bave the opportunity to re.
view the.document and make

‘voted on approving the MOU.
_Barden and the court agreed
t.to wait for feedback before.
- considering Valcan’s MOU.

LR —

i gal counsel to raview the
i document and make sugges-

: tons regarding the MOD.

.~ Barton and Pletruszewskl,

» of theGardener Law Firmn, re-
- worded several in
. the MOU clearly delinisating
“sthe burden of responsibility
regarding the instaHation,
maintenance and imptove-
ment of roads and rallroad
¢rossings used for the quarry

. would be borne by Vulcas and
_notMedina County tarpayers.

+Vulcan project manager rup

‘MQU's: requirement for
Vulcan to bear the costs for:

maintaining the countyroads  pl

thia reining rremas e’ trks

. Ccomments before. the court’ .

¥ The judge asked MCEAAY le-

would be paying hefty taxes,
just like residents do, to have
-the county maintain roads. -
Howsver, the MCEAA be-
Jievesd Vulcan's tax income
should be used for more than
Jjust. maintaining Vulean
. TUCEUIE, 25 €X-
" plained in the revised MOU. -
“We have given fudge
Barden what he asked for,*
“said Fitzgerald, who has led
the fight to regulate Vulcan’s
local activities since 1999, He
wanted our attorneys to point
our all the wesk spots in ths
MOU Vulcan and he put to-
ether, What we want is & flex-
ible document which will take
into account the cost of infra.
structure improvements that
will be needed in this county
over the next 50 years because
-of the quarry. The quarry’s
- truicks will be w county
‘roads while their trains will be
crossing them. We need o
protect the citizens and the
county and put the burden of
the cost where it belongs.”
. When Vulcan first started
Pitching the idea of a railroad
almost- 10 years ago, The
CEAA says Vulcan gave as-
surances or atleast fuggested
they would build grade-sepa-
-rated railroad crossings. The -
aaﬁetseﬁaa}ted ‘crossings
- wolld allow traffic to pass
-overtiedd on FM 4676 and CR
'4516. It sourided good, butno -
promised or timelines were
written. Now Vulcan says they

{e . will build and use régular atr A
?‘”“ﬂf road crossings undl .
e  the Texas Department. of

_ Transportation télls them traf.
‘fic conditions require them to
g:gld aéx merpu;d and create
: grade-separated crossings
as an added safety measure,
3 ,'?‘;dsnrmn‘c 800can gizirg! ia
. build overpasses, es; y
since m make the materi.
als from which overpasses are
‘ made,” said Fitzgerald. "The
company has been making
. highways for years and.they
. know -how miuch the roads.
- cost, but.they want Medina
g iodl oy
ot Ao the roads and ;
P 8 f;yﬁum,’ 3 3«?
- Mulcan has high hopes the
be generous
h taxpayer funds, but the
_public. subsidy would be
against the will of the taxpay-
ers, according to Fitzgerald.
“The way Llook atit, commis-
sioners court is supposed 1o
-represent-the public who -
¢lected them and not private
industries,” he said. "1 just
_can’t fathorn the county court
. répresenting private industry
over peopie who voted
; themy into office.” ‘
. The court’s argument that
Vulcan quarry will provide
added (ax incomse 10 the
county is misguided, accord-
ing 10 the MCEAA. They be-
lieve no amount of money
can compensate for the dis.
ton and lowering of the
quality of life that will be
caused if & 100 car railroadis
allowed to cross Jocal flood
plains folr times aday, divid-
‘ire TeXas Haritage Farms, and

wrAecording to

crossing FM 2876 in historic
Quihi to reach the 1,760-acre
QUATTY site Over the Edwards
Aquifer Recharge Zone.,

You can't put a value on
quality of life,” said Fitz-
gerald, "Who knows how
many waing will be on the
tracks in 50 years?”

AnewMOU mayneedtobe
negotiated if the SGR is not
ted 2 federal permit with

¢ power to condemn land.
If the STB then denies SGR 2

common carrier permit, the

county will have wished they
focused more on roads, said
the MCEAA president. “The
growth of the county is going
to continue and the commis-
sionets court does not even
kniow where the rail routs will
be yet, or if there will even be
a rail route,” said Fitzgerald,
who thinks Vulcan should up-

¢ more roads than just

353 as stated in the origi-
nal MOU. CR'353 is the entry
quarry site.

road to the
- Nothing

hany Tosds W

e .50 Why '
adostone ROWT TS Pl bt ane nowT o %m’f ‘
now, ut =

truck

If the railroad Is not ap-
proved on the federal level,
Vislean would rieed to improve

~and maintain many more of

the county’s light duty roads,
according 1o the MCEAA.

“If people have & covenant

preventing railroads, they are
not going to want 1,400 gravel
trucks “?oing (through)
Quihi,” said Fitzgerald, “So it
is impottant for peaple to tell
commissioners they really
should adopt a flexible MOU
that takes into account the
growth of the county and the
growih-of the.quarty.”

mental-organization, Vulcan's
SGR railroad is actually & pri-
vate line and not 4 common
carrier. "It is not (a common
carrier) and never will be,” said
Fitzgarald. “1t is a railroad for
Vulcan's quarry, period. The
Texas Justice Foundation is
itching to get a hold of some-
thing like this because they re-
ally want w reign In eminent
domain abuse. We' don't have
s commitment from (TIF) but
every time we talk they say,
‘Keep us informed and et ug
know Hf they start condemning
snything because we really
want to hear about that’ And
we kegp them informed.”
Fitzgerald plans 10 talk with
Barden and the other com-
rissioners 1o convince them
of the wisdom of not adept-
ing Vulcan’s version of the
MOU. *Our lawyers showed
the commissionsrs why
Vulcan's MOU Is s unfair and

the.environ-

MOU, but later

inadequate,” he said. “Once it
is signed, it is good for 50
years. Vidcan would have ax-
cellent legal standing 1o op-
pose changing it And, Vulcan
is not going to simply volun-
tees to build a new overpass.”

The newly proposed MOU
addresses the same Issues but,
onee national and state sian-
dards are met, rail crossings
would be required to become
grade-separated crossings. "It
has trigger points for when
Vulcan must upgrade rail
crossings, while the original
MQU does not,” said
Fitzgerald. *In our MOU, if
they don't do something when
required by objective criteria,
then we can take them (6 coust
and, even if we lose, Vulcan has
10 pay the court cost.”

When the rraffic standards
are met, TxDOT will require a
grade-separated rail crossing
on FM 2678, which is & state
road. The MCEAA believes the -
county should have the same
standards and requirements
for county roads. “We should
have equal reatment from
our local government equiva-
lent to what TxDOT is giving
usin regard to highway safery
and protection with railroad

e

Vulcan, in their MOU, said
they are only going to im-
prove CR 353 because that is
the only road their trucks will
use. “That is crazy,” sald
Fitzgerald. “You know they
‘will go dut 354, 351, 252 and

robably 251, up towards
gandem. The county says
they will put load limits on
the road. But, if you talk to a
Medina County Sheriff's Of-
ficet, who would have the job

_ofenforcement, they say they

cannot patrol those roads and
keep the trucks off of them.
That is sbsurd 10 have in the
MOU because it is not en-
forceable. The way the cur-

- rent MQU s, the county tax.

payers would pay for an over-
pass on CR 4516 if it was
needed for traffic safety, and
that is not fair”

The MCEAA wants to know if
the S5TB told Vulcan they
needed some document or
agreement with the county
commissioners to sdd to the
Environmenta! Impact State-
ment, to cover their labiliry
befare rendering a decision on
SGR's common Carrier status.
The EIS was requested by the
STB Section of the Environ-
mental Analysis and, after §o-
ing throy, acirairandsupp g
mental phase, i& now in is fi-
nal stage of being compieted.

Fitzgerald urges anyone in-
terested in & better MOU be-
tween Vulcan and the county,
regarding maintaining roads
and upgrading railroad cross-
ings, (o come to the commis.
sioners meeting on Monday,
June 9, when the MOU will be
discussed,



