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BY HAND DELIVERY

Anne K. Quinlan m‘fﬂ?&%‘.’.ﬂm
Acting Sccrctary

Surface Transportation Board JUL 14 2008
395 E St.. S.W. Part of
Washington, D C. 20024 Public Record

Re: STB Finance Docket No. 35147, Norfolk Southern Railway Company,
Pan Am Railways, Inc. ef al — Joint Control and Operating/Pooling

Agreements—Pan Am Southern LLC

Dear Secretary Quinlan:
I enclose for filing in the above-referenced docket an original and 10 copics of
Applicants’ Reply to Petition of United Transportation Union’s and Brother of Locomotive

Engineers and Trainman’s for a Finding that the Proposcd Transaction Is a “*Significant™
Transaction and for Revision of the Proposed Procedural Schedule.

Sincercly.

Chagtn . Wergel

Christina M. Wenzel

Enclosure :

ce: (w/encl.)
Parties of Record



Before The
Surface Transportation Board

Finance Docket No 35147

NORFOLK SOUTHERN RAILWAY COMPANY. PAN AM RAILWAYS INC, E7-4/2
—JOINT CONTROL AND OPERATING/ POOLING AGREEMENTS—
PAN AM SOUTHERN LLC

APPLICANTS’ REPLY TO PETITION OF UNITED TRANSPORTATION
UNION'S AND BROTHER OF LOCOMOTIVE ENGINEERS AND
TRAINMAN'’S FOR A FINDING THAT THE PROPOSED TRANSACTION IS A
“SIGNIFICANT” TRANSACTION AND FOR REVISION OF THE PROPOSED

PROCEDURAL SCHEDULE
Robert B. Culliford Richard A Allen
Senior Vice President and General Counsel  Christina M. Wenzel
Pan Am Railways. Inc. Zuckert, Scoutt & Rascnberger, LLP
400 Ambherst St., Suite 405 888 Seventeenth Street, NW
Nashua. NI 03063 Suitc 700
(603) 816-0042 Washington, DC 20006

(202) 298-8660

Jamces A. Hixon

William A. Galanko

John V. Edwards

David L. Coleman

Hclen M. Hart

Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 23510
(757) 629-2838

Attorney for Pan Am Railways, Inc , Boston Attorneys for Norfolk Southern Railway
and Maince Corporation and Springfield Company
Terminal Railway Company

Dated July 14, 2008



Norfolk Southern Railway Company (“Norfolk Southern”), Pan Am Railways.
Inc (“Pan Am”), Boston and Maine Corporation (“B&M™) and Springfield Terminal
Railway Company (**Springfield Terminal”) (collectively “Applicants™) file this reply in
opposition to the petition (“UTU/BLET Petition™) filed July 3, 2008 by United
Transportation Union (“UTU™) and Brotherhood of Locomotive Engineers and Trainmen
(“BLET™), which asks the Board to find the Transaction for which Applicants seck
approval to be a “significant™ rather than a “minor™ transaction and to ¢xtend the
procedural schedule proposed by Applicants.

The UTU/BLET Petition asserts that the Application, which was filed on May 30,
2008 stated that labor protection would apply to the ‘1 ransaction, but that the Notice of
Exemption that Applicants tiled on Junc 27, 2008 to authorizc Pan Am Southern, LLC
(“PAS™) to acquire and operate the rail lines involved “does not seem to have any labor
protection attached to it.” UTU/BLET Pet. at 1. The petition asserts that UTU and
BLET “have some serious concerns about whether Applicants will attemnpt to use this
transaction to avoid labor protection altogether™ and that “this concern requires greater
investigation.” /bid The petition also requests an extension of the procedural schedule
established by the Board “because of [UTU’s and BLETs] serious concerns which do
not seem to have been addressed in a straightlorward manner.” Id at 2.

UTU’s and BLET s asserted concerns are unfounded and do not in any cvent
warrant the Board's reconsideration of its finding that the Transaction is a *“minor

transaction™ or an extension of the procedural schedule it has established



On May 30, 2008, Applicants filed an Applicauion and several related notices,

including a “Notice of Intent to File a Verified Notice of Exemption, Pan Am Southern

LLC — Acquisition and Operation Excmption — Lines of Boston and Maine Corporation,
STB Finance Docket No. 35147 (Sub-No. [) (“Notice ol Intent”).” The Noticc of Intent

explained that “on or after Junc 16, 2008, the undersigned intends to file a verified notice
of exemption ... on behalf of Pan Am Southern LLC (*PAS™), a to-bc-formed non-
carrier, pursuant to 49 CI' R § 1150.31 ¢t scq. to acquire and operate certain lines of
Boston and Maine Corporation ™ Notice of Intent at 1. That Notice of Intent
described, at page 6. anticipated labor impacts.

By decision served June 26, 2008, the Board accepted the Application and found
that it is a “minor transaction” under 49 C.F.R. § 1180.2(c). The Board stated:

Applicants expcct that the Transaction would result in no adverse
cffect on any of the Applicants’ employees. Employees of Springfield
Terminal are currently providing all of the rail service over the PAS Lines.
The Transaction Agreement and the Railroad Operating Agrcement
(attached to the Application) statc that, aftcr consummation of the
Transaction, Springficld Terminal would become the contract operator of
the PAS Line, and Springfield Terminal would be required to “act in
accordance with its then-current collective bargaining agreements as 1f the
Assets were an integral part of the Springficld Terminal railroad network.”
Applicants state that the Capital Facilitics and Management Agreement
(attached to the application) provides that Springficld Terminal would
perform work on any capital contract that its labor agreements would
require Springfield Terminal to perform under pre-Transaction
circumstancces unlcss Springfield Terminal obtains a waiver of any such
requirement. Thus, according to Applicants, the same employees would
be performing the same work under the same agreements for the
foreseeable future.

In any event, Applicants cxpect that, as required by 49 U.S.C.
11326 (a), the Board would imposc the labor protective conditions set
forth in New York Dock Railway — Control — Brooklyn Eastern Dist., 360
I.C.C. 60. 84-90 (1979) (New York Dock). aft"d sub nom New York
Dock Ry. v. United States, 609 F.2d 83 (2d Cir. 1979), on the elements of
the Transaction that are subject to 49 U S C. 11323




Slip op. at 7 (emphasis supplicd, footnote omitted). The decision alse noted that the
Application included three related notices, including. the Notice of Intent  /d at 8. The
decision also established a procedural schedule, which provides interested parties with
two weeks more time than the schedule the Applicants had proposed to file comments,
protests and requests for conditions.

"The Board’s comments regarding the expected impacts of the Transaction on
Applicants’ employces are correct, and the UTU/BLET Petition presents no grounds for
concluding otherwise Indeed, the UTU/BLET Petition does not dispute, or cven
address, any of those comments, although it notes the Board's decision 'Thus, UTU and
BLET do not dispute that, under the agrecments described in and included with the
Application. “the same cmployces would be performing the same work under the same
agreements for the foreseeable future.”

Nor is there any basis for the claim that Applicants were not “straghtforward™ in
describing the Transaction, its expected impact on employees and the labor protection
that would be imposed on the various elements of the Transaction. As cxplained above
and as the Board noted in its decision. the Application included as a related filing a
Notice of Intent to file a notice of exemption on or after June 16, 2008. to authorize PAS
to acquire and operate the lines involved and to acquire incidental trackage nghts from
Springficld Terminal to operate over the lines of third parties.

‘The Application explained. and the Notice of Intent expressly stated, that the
Notice of Exemption would be filed pursuant to 49 U.S.C. §10901. Tt has long been
firmly established in Board precedents that labor protections arc not imposed on

transactions subjcct to §10901 unless the Board finds that a transaction is being cntered



into for the purpose of avoiding labor protection and that the entity controlling the newly
established rail carrier would be operating it as its alter ego.! Thus there is no basis for
UTUs and BLET’s suggestion that they were first apprised by the Notice of Exemption
filed on June 27, 2008 that one element of the Transaction would not be subject to labor
protection. The Application and Notice of Intent filed on May 30. 2008 made that clear,
and the Board plainly understood as much in its June 26, 2008 dccision, when it noted
that the Applicants expected that New York Dock protections would be imposed “on the
clements of the Transaction that are subject to 49 U.S.C. 11323.”

In this case, there would clearly be no basis for concluding that the clement of the
Transaction by which PAS will be established to acquire and operate the PAS lines was
structured for the purpose of avoiding labor protection, 1n view of the fact that, as noted
in the Board June 26, 2008 decision, under the agreements described in and included with
the Application. “the same employees would be performing the same work under the

“2 ‘| here would also be no basis for

same agreements for the foreseeable future.
concluding that any of the Applicants will, post-Transaction, operate PAS as its alter ego.
That PAS will exist and operate as an entily separate and distinct from other rail carriers

is ensured by the Transaction agreements, which will infuse substantial capital into PAS,

most of which will be expended on specific projects to improve PAS infrastructure, and

' See, eg, Sault Ste Marie Bridge Company — Acquisition and Operation Exemption — Lines of Union
Pucific RR Co ,STBT D No. 33290 (served July 7, 2008), Mountain Laurel R R Co — Acquisition and
Qperating Exemption — Consolidated Rail Corp .SIB F D No 31974 (served May 15, 1998)

2 It should also not be forgotten that major elements of the Transaction will be subject to labor protection
The joint control and operating pooling agreements and Springfield Terminal contract to operate PAS will
be subject to the labor protective conditions set forth in New York Dock Ry —Control—Brookiyn Eastern
Dustrict Ternunal, 3601 C C 60, aff"d sub nom , New York Dock Rv v United States, 609 I' 2d 83 (2d Cir
1979), while the Norfolk Southern and Springfield Terminal acquisition of trackage nghts over PAS would
be subject to Norfolk & Western Ry Co — Trackage Rights — BN, 354 1 C C 605 (1978), as modified in
Mendoeino Coast Ry , Inc — Lease and Operate, 360 1 C C 653 (1980), as the Board noted 1n its June 26,
2008 decision.



will also give Norfolk Southern and Pan Am equal and joint control of PAS, thereby
precluding cither from operating PAS as its alter ego.?

In any event, there would be no ground for the Board to reverse its finding that
the Transaction for which approval is sought in the pnimary Application and its rclated
filings is a “minor transaction” under 49 C.F R. § 1180.2(c) or to extend the procedural
schedule that it established in its Junc 26, 2008 decision That decision reflects that the
Board understands the Transaction and its diffcrent elements. It reflects the Board’s
determination that the Transaction meets the requirements of 49 CFR 1180.2(c),
specifically defining a minor transaction as one “not involving the control or merger of
two or more class I railroads . if a determination can be made either: (1) that the
transaction clearly will not have any anticompetitive effects, or (2) that any
anticompetitive effects will clearly be outweighed by the transaction’s anticipated
contribution to the public interest in meeting significant transportation needs.”

This Transaction does not present significant issues concerning impacts on cither
compctition or employees To date, no parties other than UTU, BLET and the
commonly-controlled short lines calling themselves the Vermont Rail System, whose
petition seeking the same relief as UTU and BLET Applicants replied to on June 27,
2008, have filed any opposition to the Transaction or to the Board’s proccedural schedule,
and a number have already submitted expressions of support although comments are not

due until August 11. 2008.

3 Even in cases where one carrier will have full ownership and control of a carrier newly estabhished
pursuant t0 49 U S C. §10901, the Board will not conclude that the new carrier is operated as the alter ego
of 1ts parent, and will not impose labor protection, so long as the new carrier is operated as a separate
corporation and there are valid business reasons, apart from avoxding labor protection, for establishing 1t as
a separate corporation See, ¢ g, Sault Ste Marie Bridge Company — Acquisition and Operation Exemption
— Lines of Union Pacific RR Co,S1B F D No 33290 (served July 7, 2008)



CONCLUSION
The Board should deny the UTU/BLET Petition’s request that 1t reconsider its
finding in its dccision served June 26, 2008 that the proposed Transaction is a “minor”

transaction and should extend the procedural schedule established by that decision

Respectfully submitted,
Robert B. Culliford V¥ Richard A. Allen v
Scnior Vice President and General Counsel Christina M. Wenzel
Pan Am Railways, Inc. ZUCKERT, SCOUTT &
14 Aviation Avenue RASENBERGER, LLP
Portsmouth, NH 03801 888 Scventcenth Strect, NW
(603) 766-2002 Suite 700

Washington, D.C. 20006
(202) 298-8660

James A. Hixon

William A. Galanko

John V. Edwards

David L Coleman

Helen M. Hart

NORFOLK SOUTHERN
CORPORATION

Three Commercial Place

Norfolk, Virginia 23510-2191

(757) 629-2838
Attorney for Pan Am Railways, Inc , Boston and Attorneys for Norfolk Southern
Maine Corporation and Springfield Terminal Railway Company

Ratlway Company

July 14.2008



CERTIFICATE OF SERVICE

I certify that [ have this 14" day of July, 2008 served a copy of the foregoing Applicants’

Reply To Petition Of United Transportation Union’s and Brother of Locomotive Enginecrs

Petition in STB Finance Docket No. 35147, by first class mail, postage prepaid, on the following

parties of record at addresses listed below:

Brennan, Timothy W.
Pioneer Valley Community
25 Central Strect

West Springfield, MA 01089

Carroll, Harry P.

The City of Springfield, Massachusetts
36 Court Street, Room 210
Springficld, MA 01103

Colonesc, Eugenc J

Connecticut Department of Transportation
P. O. Box 317546

Newington, CT 06131-7546

Dunleavy, John K.

Assistant Attorney General
National Lifc Building Drawer 33
Montpelier, VT 05633-5001

Edelman, Richard S.

O'donnell, Schwartz And Anderson, P.C.
1300 L Street, N.W., Suite 1200
Washington, DC 20005

Elliott lii. Daniel R.

United Transportation Union
14600 Dectroit Avenue
Cleveland, OH 44107-4250

Gitomer, Louis E.

The Adams Building, Suite 301
600 Baltimore Aveue

Towson, MD 21204

Goldstein, Andrew P.

Lozcau, Donnalce

City of Nashua

P. 0. Box 2019

Nashua, NH 03061-2019

Maughan, Kevin C.

Greenbrier Leasing Company Llc
One Centerpointe Drive Suite 200
Lake Oswego, OR 97035

Mcegregor, Alex

The Mcgregor Company
P.O. Box 740

Colfax, WA 99111-0740

Mullan, Jeffrey B.

The Commonwecalth of Massachusctts
Ten Park Plaza

Boston, MA 02116-3969

O'Bricn, Keith G.

Baker & Miller PLLC

2401 Pennsylvania Avenue, Nw
Washington, DC 20037

Rodriguez, Edward J.
Housatonic Railroad

P O BOX 687

Old Lyme, CT 06371

Ross, Harold A.

Gen. Counsel, Brotherhood of Locomotive
Engineers

23195 Stoneybrook Drive

North Olmsted. OH 44070



Mccarthy, Sweney & Harkaway. P.C.
2175 K Strect, N. W, Suite 600
Washington, DC 20037

Greenberg, Edward D

Galland Kharasch Greenberg Fellman &
Swirsky PC

1054 Thurty-First Street Nw Canal Squarc
Washington, DC 20007-4492

Hall, Thomas D.

The Committee To Improve Rail Service In
Mainc

176 Merrill Road

Pownal, ME 04069

Hardenbergh, Chalmers
Atlantic Northcast Rails & Ports
P.O. Box 941

Yarmouth, ME 04096

Hecking, Captain Dirck

Consultant Group Of Hecking & Remington,

LLP
6215 Coffman Road
Indianapolis, IN 46268

Hirsh, David A.

Harkins Cunningham

1700 K Street, Nw, Suite 400
Washington, DC 20006-3817

Hocky, Eric M.

Thorp Reed & Armstrong, LLLP

One Commerce Square 2005 Market Strect,
Suite 1910

Philadelphia, PA 19103

Howard, James E.

James E. Howard, LLC

One Thompson Square-Suite 201
Charlestown, MA 02129

Kemmerle, Toni L

Maine Department of Transportation
16 Statc Housc Station

Augusta, ML 04333-0016

Ross, Harold A.

Brotherhood of Locomotive Engincers and
Trainmen

1370 Ontario Street, Mezzanine
Cleveland, OH 44113

Salisbury, Denny

Pike County Engincer's Office
502 South Pike Street
Waverly, OH 45690

Schiera, Roger J

New York State Department of Transportation
50 Wolf Road

Albany, NY 12232

Sippel, William

Fletcher & Sippel

29 North Wacker Drive Ste 920
Chicago, IL 60606-2875

Szeligo, Vincent P

Wick Streiff Meyer O'boyle & Szeligo PC
1450 Two Chatham Center

Pattsburgh, PA 15219-3427

Taber, William L.

The Battern Kill Railroad

Batten Kill Railroad Building, 1 Elbow Street
Greenwich. NY 12834

Tobin, Myles 1.

Fletcher & Sippel LLC

29 North Wacker Drive, Suite 920
Chicago, IL 60606-2875

Vail, Jr., Peter C

Carolina Eastern-Vail, Inc.
P O Box 483

Salem, NY 12865

West, Ford B

The Fertilizer Institute

820 First Street, Ne Suite 430
Washington, DC 20002

Wolly, Michael S.
Zwerdling Paul Leibig Kahn & Wolly



Labonte, Stephen G.
State of New Hampshire
33 Capitol Strcet
Concord, NH 03301

Lane, Ronald A.

Fletcher & Sippel LLC

29 North Wacker Drive Suite 920
Chicago, IL 60606-2875

1025 Connecticut Ave Nw Suite 712
Washington, DC 20036

Lewis, Samuel B.

State of Vermont

One National Life Drive
Montpelier, VT 05633-5001

sz, I Nirs

Christina M. Wenzel




