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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35155

FPN-USA INC.
— OPERATION EXEMPTION —
TIJUANA-TECATE SHORTLINE

VERIFIED NOTICE OF EXEMPTION
PURSUANT TO 49 U.S.C. 10901 and 49 CFR 1150.31

NOTICE OF OPERATION OF RAIL LINE

INFORMATION REQUIRED 3Y 49 CFR 1150.33

Name and Address of Applicant 49 CFR 1150.33(a)

FPN-USA, Inc.1

P.O. Box 2308
La Mesa, CA 91943

Applicant's Representative 49 CFR 1150.33(b)

John D. Heffner
John D. Heffner, PLLC
1750 K Street, N.W.
Suite 350
Wasnir.gton, D.C. 20006
(202) 296-3334

Statement of Agreement(s) 49 CFR 1150.33(c)

FPN-USA, Inc. ("FPN") anticipates submitting in the

very near future a proposal to the Mexican State of Baja

California {"Baja California") to operate a state-owned

1 The nane ar.d address of the ngnt-of-way owner is the Tijuana-Tecate
Short Line, Tecate Cld. rai-road Station, Blvd. Defendcres ae Baja California
53 Col. La Vinita, Tecate, B .C . Mexico C.P. 21460.



rail line known as the Ti-)uana-Tecate Shortlir.e that

connects San Ysidro, CA, with Division, CA, through Mexico.2

FPN plans to commence operations once its proposal has

been accepted by Baja California and it has executed an

operating agreement with Baja California, rrore than thirty

days after the filing of this notice.

Operator of the Property 49 CFR 1150.33(d)

In all cases anticipated by this Notice, and as

described in the transaction summary provided below, FPN

will hold itself out to provide common carrier rail freight

service over the subject rail property.

Brief Summary of Transaction 49 CFR 1150.33(e)

This exemption involves the substitution of a common

carrier rail service formerly provided under contract to

Baja California by the Carrizo George Railroad ("Carrizc").

Under this exemption FPN will replace Carrizo as 3aja

California's contract operator over the Tijuar.a-Tecate

Shortlir.e on that portion of the line between approximately

MP 15.0 at San Ysidro, CA, and MP 59.6 at Division

(hereafter "the Line")/ a distance of approximately 44 .6

miles almost all of which are in Mexico.

FPN is the A-nerican counterpart of Forrocarriles Peninsulares del
Noroesce, the operator of the line in Mexico. Mexican law requires that
.Mexican nationals hold majority control ot a railroac corporation to oe
eligible to operate a line -".ere.



By way of background, the Tijuana-Tecate Shortline

constitutes a portion of a longer rail line owned by an

entity narr-ed the San Diego & Arizona Eastern Railway

Company (SD&AE) , a former Southern Pacific Railroad

subsidiary.1 As relevant here, about 30 years ago the

Southern Pacific sold the SD&AE to the San Diego

Metropolitan Transit Development Board (MTD3), a public

agency desiring to use a part of the right of way to

construct a light rail line. That agency in turn entered

into an operating contract with a short line railroad1 for

the entire line between downtown San Diego on the west a:id

Plaster City on the east. Subsequently, that carrier

sought to terminate its operations and the MTDB selected

another short line railroad(the San Diego & Imperial Valley

Railroad Company or "SD&IV") to take over that operating

contract.5

Some years later, the SD&IV ir. turn subleased the

segment from a point called Sar. Ysidro6 on the US/Mexican

border through Mexico to Plaster City, CA, to another

newly-established class III short line railroad, Carr.zo.

Recently, Carrizo has been performing service only

SD&AE's line extends between Piaster City, CA, on the east and downtown
San Diego on the west.
4 Originally with short line railroad holding company Kyle Railways which
established tie San Diego & Arizona Eastern Transportation Company as its
subsidiary ~o operate the entire line.
* The history of the SD&IV and its predecessors can ne founa in "n.e
Interstate Commerce Ccnaussior's decision ir San Diego & Imperial Valley
Railroad Company, I.-.e.-Exemption From 49 U .S .C . 1C9Q1 ar.g 11301, 1 l .C.C.2d
941 (1985).

f> The SD&IV continues to provide service between San Ysidro and San
Diego.



sporadically outside of the Tijuana Region on the Mexican

portion of the line. As a result, Baja California railroad

officials in charge of administering the Tn_juana-Tecate

Short Line are in the process of cancelling Carrizo's

operating contract and have invited others including FPN to

submit bids to operate the Line. Carrizo still continues

to provide regular service between the Mexican border at MP

59.6 at Division and Plaster City.

If selected oy Eaja California, FPN will as noted

above replace service provided by Carrizo between San

Ysidro and Division. FPN also requests incidental trackage

rights inside the United States between MP 59.6 at Division

and MP 65.8 at Campo because there is no place to

interchange at Division.

FPN will be owned, staffed, and managed by people

familiar with the Line and its customers as FPN personnel

were formerly employed by either Carrizo or its

predecessors.

In support of this exemption request FPN notes that

the Board has entry jurisdiction over railroads and rail

lines that provide service between a point in the United

States and another point in the United States through a

foreign country. 49 U.S.C. 10501(a)(2)(E); San Diego &

Imperial Valley R. Co., Inc.-Exemption, supra; Trans-

Ontario Railway Company - Exemption - 49 U.S.C. 10901, ICC

Finance Docket No. 30566, served Feb. 5, 1985 (1985 Lexis



599). Also in support of its exemption request, FPN

submits the following additional documents:

Exhibit A a map depicting "he Lir.e;

Exhibit B -he verified statement: of Kennetn Kahan, a:i

officer of FPN, explaining the events that led to the

filing of this notice;

Exhibit C a statement in Spanish from Jorge Octavio

Monraz Sustaita, Director General of the State Governrren-

of Baja California Tijjana-Tecate Short Line

Administration, explaining that the State is in the process

of rescinding Carrizo's operating contract;

Exhibit D a translation of that statement along with a

notarized affidavit attesting to the translator's

truthfulness;

Exhibit E a statement by the Union Pacific Railroad

attesting as to its willingness to work with FPN should it

be selected by Baja California as the Line's operator/-

Exhibit F an identification of the type and amount of

traffic that FPN woald expect to hancle over the Line

(submitted jnder seal);

Certificate of Carrier Classification 49 CFR 1150.33(g)

FPN certifies, with this transaction, that its

projected annual revenues will not result in the creation

of a class I or class II rail carrier. A certificate

complying with the provisions of 49 CFR 1150.33(g) is

attached as Exhibit G to this notice.



Transactions Imposing Interchange Commitments 49 CFR
1150.33(h)

In response to the Board's new requirement that an

exemption notice disclose the existence of any provision in

an operating agreement that limits interchange with other

railroads and identification of the interchange points, ??N

notes that the Line will connect wirh SD&IV at San Ysiciro

and with Carrizo at Division. FPN does not anticipate that

the operating agreement to be negotiated with Baja

California will contain any provisions limiting interchange

with other carriers.

Labor Protection

Labor protection is discretionary under 49 U.5.C.

10901 and FPN asks that it not be imposed here.

Caption Summary 49 CFR 1150.34

A caption summary in the prescribed form is attached

as Exhibit H to this Notice.

Environmental and Historic Preservation Data 49 CFR 1105

Pursuant to 49 CFR 1105.6(c) (2), the proposed

transaction is exempt from environmental review under 49

CFR 1105(c) (I) (i), oecause the actions proposed herein

will not cause any operating changes that exceed the

thresholds established in 1105.7(e) (4) or (5).



In addition, this transaction is exempt frooi historic

review under 1105.8 (b) (1). Under this section, a sale,

lease or transfer of a rail line is exempt if rail

operations will continue. Further Board approval is

required for the parties to abandon service, ana there are

no plans to dispose of or alter the properties subject to

Board jurisdiction.

suDmit-ea,

fohn D. He¥fner
in D. Heffner, PLLC

1750 K Street, N.W.
Suite 350
Washington, D.C. 20006
(202) 296-3334

Counsel for Petitioner

Dated: July 11, 2008



EXHIBIT A



Page 3 of3

• vise

> «•

Paumi (Ollv

Vaky ^HUtti

Escondido

SonFdp*

Julian

RamonA

Poway

Santee
•

EICa|on

, - *.-
• '- *_-*•-',-"# 5"' i

..x * Si". '/"A '•[ -^
;.:; -•./' .̂ ^r&C-

' " " """ "

Current CIRV
Lemon Grove Operations u«Qak

National City _
Dulaua

Union
Pacific

Shortlln* Division

6/9/2008



EXHIBIT B



VERIFIED STATEMENT
OF KENNETH A. KAHAN

Kenneth A. Kahan, being duly sworn, deposes and states

as fellows:

My r.aire is Kenneth A. Kanart. My business aacress is

FPN-USA Inc., P.O. Box 2308, La Mesa, CA 91943. I

currently serve as Secretary on the Board of Directors of

FPN-USA Inc. ("FPN"), a newly established class III short

line railroad formed for the purpose of bidding on and

operating a line of railroad owned oy the Mexican State of

Baja California and known as r.he Tijuana-Tecate Short Line.

Pending the start up of operations as a railroad, I am

performing various adminisurative duties associated with

commencement of service. Prior to assuming this position,

f
I served as Vice President of Operations with the Carrizo

George Railroad ("Carrizo"). All together I have 15 years

of experience in the railroad industry.

I have been asked to prepare this statement in support

of the verified notice of exemption to be filed with the

federal Surface Transportation Board co permit F?N to

assume railroad operations formerly provided by Carrizo

ever the Tijuana-Tecate Short Line in Baja California,

Mexico. FPN is the American counterpart of Ferrocarriles

Peninsulares del Noroeste, the operator of the line in



Mexico. Because Mexican law requires tnat Mexican

nationals hold majority control of a railroad corporation

to be eligible to operate a lire there, we have formed a

separate Mexican controlled entity to operate that part of

tne Tijuana-Tecate Short Line in Mexico.

The Tijuana-Tecate Short Line has had a long and

colorful history. As background, the line was originally

constructed in the Nineteenth Century as the Mexican

portion of the San Diego & Arizona Eastern Railway Company

(SD&AE) to provide the City of San Diego with a competitive

rail outlet.1 Shortly after the line's construction, the

Southern Pacific Railroad (SP) acquired control of this

mountainous and curvy railrcaa. During the ensuing years

after the SP sold the entire railroad to the San Diego

Metropolitan Transit Development Board (MTDB), the railroad

has had no fewer than three contract operators.2 In

addition, the Mexican State of Baja California acquired

that portion of the line inside Mexico, known as the

Tijuana-Tecate Short Line. Over the past thirty years the

SD&AE line has faced numerous operating challenges

1 In competition with the Santa Fe Railway, now BNSF Railway
Company, which built a lire south from Los Angeles.
2 The initial operator was Kyle Railway's San Diego & Arizona
Eastern Transportation Company. After _t obtained permission -O
terminate operations, the MTDB replaced it witr. a short line subsidiary
fcr-ned by Rail-Tex, Inc. ;tho San Diegc & Imperial Valley Railroad
Co-npary or SD&IV] . Sere years later RailA:nerica, Inc., acquired
control oc and rrerged with Ra_l-Tex ard its variojs short .line
subsidiaries including the SD&1V.



including fires, washouts and other weather-induced

incidents, and bridge and tunnel problems that have maae Lt

difficult to sustain a through service over the entire line

between San Ysidro on the west at the US/Mexican border and

the Union Pacific interchange on the east at Plaster City,

CA, SD&IV eventually leased the portion of the line

between those points to Carrizo.

Recently, Carrizo has been performing service only

sporadically outside of the Tijuana Region on the Mexican

portion of the line. As a result, Baja California railroad

officials in charge of administering the Tijuana-Tecate

Short Line are in the process of cancelling Carrizo's

operating contract.J I am including with this filing a

statement from Jorge Octavio Monraz Sustaita, Director

General of the State Government of Baja California's

Tijuana Tecate Short Line Administration, attesting to the

cancellation. Mexican authorities are soliciting bids from

new operators on a closed invitational bid basis and F?N

has received one of the only two or three invitations that

have been issued. Because our management team includes

people who formerly ran and managed this railroad and are

familiar with its customers and traffic, I believe that we

Mexican auLhonties are also cancelling Carrizo's contract foi
fai-ure to maintain the li"e contrary -c izs contractual cbl.gaclon.



are in a very good position to win -ne bid. _ should also

note that the Union Pacific Railroad has indicated its

desire to work with ?PN should it takeover operations en

this line.

It is my understanding ^nat Carrizo is rerninatir.g

nany former employees and reducing operations to save

•noney. I have also heard that the Internal Revenue Service

is seeking to collect unpaid payroll wizhholcing taxes.

Finally, FPN has notified officials with MTD3, SD&IV,

and the Union Pacific Railroad that it will be filing this

request for an exemption with the Board.
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GobBC

ADO AVOLA ARREGUiN
JEFE DEL O9ARTAMEN1O FERROtfWW
DEL CENTRO SCT EN B.C.
Presente.

For esto conducto y en raapuesto a mi ofcto Ndmero 63412.04612008 redbkto
el dte 15 de maiao del prevente donde eolfctta un ftnforme del lag causes qua
prapfeiaren km retreeoe en to entrege da mereancte a algunoa dtontes del servfeto
fencMtaito.

Al respecto te Wbrmo qua en el pesado roes da maizo aa MdO un proooao da
ieeciBi6n admlnistraova de coiflrato a ta empreva Carrizo 00190 Railway Inc., ya qua
nemos tenktoatgunosproblemaa da cun^> îentDdecomr«tDdanueBtrapie«tadorade
senrtcios de apoyo tecnioo y operattvo. que oomo as da eu oonoctantento ea to qua
ortgM algunoa ralreeoa en la entn^ga de la mercancia a loa uauarioa de ta via corta
T^uana Tecate, oomo to uomenla en au ofldo; mottvo por el eual ya ee tomaren taa
medidas conedhras pontondo a deposition de toe uauarios en tae noaflcadunes de
avtao de legada de mereanete, k» tottfanoft da esta AdnMshadora a ml eaigo. con ta
finafidad de que cuando ae preaento eJguna eftuadon rimiar, aetuar de manera
inmadiatB pare qua no ea ietraua ta entrega de mercaneta e tos vDuntae, ademfe se
hmtervafoacatorourionesoonkausiBrte

Per oba perto to Monmo qua ta mareancta leliaaade lue entteuada en su
totaftted el dla lunes 17 de marao del preaente, Mbrmando Inmadtalamante a toe

Sin mto por el memento, aprovacho to ocastin pare envtorie un eonflal tatudo
quadandoasuadidenesparacualqularadaraddnalmapectD.

JUUIMSIRflDOm QE KA

06 MAYO 2008

DESPACHADO
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-SEAL-
STATE GOVERNMENT OF OF BAM CALIFORNIA

TUUANArTECATE SHORT UNE ADMINISTRATION

ADMI203/2008

ING. GERARDO AVILA AREGUfN
CHIEF OF THE RAILROAD DEPARTMENT
OFTHE SCI CENTER IN BAJA CALIFORNIA
Present.

By this means, and In response to your official letter Number 6.2.412.046/2008, of
March 15th of this year. In which you request a report on the causes for delays on the delivery
of freight to some railroad service customers.

In this regard, I Inform to you that this past month of March an administrative process
was begun to rescind the contract with Carrlzo Gorge Railway, Inc., because we've had some
problems of contractual compliance with our technical and operational support services
provider, which as you know. Is what caused the delays on the delivery of freight to the users of
the Tijuana-Tecate short line, as mentioned In your official tetter; this Is the motive for which
corrective measures have already been taken, making available to rail users, the telephone
number of this Administration In my charge In the notifications of freight arrival, with the
purpose of acting Immediately In case of having another similar occurrence, so that the delivery
of-freight to customers b not delayed. In addition to having periodical meetings with all users.

Additionally, I Inform to you that the freight which was delayed on delivery has been
delivered completely by Monday 17* of March, having informed the customers immediately.

Without further matter, I use this occasion to send you my best regards, making myself
available to you for further discussion.

Kindly, TIJUANA-TECATE SHORT LINE

ADMINISTRATION

-signature- r% • r* r^ » ̂ ^ I l^rx
Jorge Octavlo Monraz Sustaita DIS P*** 8^2008 JH F \_J
Director General

c.c Ing. Hector Jose GcVnez Rodriguez-Director General of SCT Center in BajaCal'fomia
Ing. Juan Ramdn Guerrero Moreno -Secretary of Infrastructure and Urban Development of the State.
Ing. Ramdn Pfazob Floras - Regional Subdfrector of Railroad Transportation
Men L Francisco LufsQuintero Pereda-Subdlrector of Transportation SCT Center tn Baja California.
Archives
JDMS/agc

Tecate Old Railroad Station
Bhid. Oefansorecrfe Baja California 53 Col LaVffllta

Tecate, B.C. Mexico CP 21460
Ph: (665) 5212903 - 05; Fax (665) 5212906
www.fcbccorn.mx
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VERIFICATION

STATE OF

CITY

d̂fiTJlQ

SS

(JU&Af) , being duly sworn according to law,

hereby deposes and states that (s)he is authorized to make the

Verification, has read the foregoing document, and knows the

facts asserted therein are true and accurate as stated, to the

best of (her)his knowledge, information and belief.

Subscribed and sworn to before me, a Notary Public, in and for

the City of £>

day

rQ_ in the State of this

r

My Commission expires:

6-U'Cfj

ĝ
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UNION PACIFIC RAILROAD COMPANY

John J. Miller
Interlim Marketing 1400 Douglas Strut STOP 1360

Tel : (402)644-4822 Onuhi, NE 68178-1360
Fix: (402)2334469

March 12,2008

Mr. Daniell Romero
Administrator
Carrizo Gorge de Mexico S.A. de D.V.
362C Front Street
El Cajon,CA 92020

Dear Mr. Romero:

You had e-mailed me indicating that there has been confusion as to the management and control of the Tecate-
Tijuana Shortline (T&T) encompassing the trackage operated by Carrizo Gorge Railway, Inc (CZRY). You
noted that CZRY was obligated by contract to use Carrizo Gorge de Mexico as the operator of the line as CG
de Mexico is the only Mexican railroad recognized by the State of Baja Mexico. You further stated that CGde
Mexico is a separate corporation from CZRY with no common management.

Please be advised that Union Pacific will work with whichever entity is the dually authorized railroad with the
authority of the State of Baja to operate the T&T rail line. We have in the past worked well with Gary
Sweetwood when he was successful in opening the tunnels and re-establishing the rail connection with UP at
Plaster City, CA UP entered into a Cooperative Marketing Agreement with Mr. Sweetwood and the CZRY
whereby UP adopted the CZRY stations in Baja to facilitate the marketing of rail traffic UP is very much
interested in growing our rail traffic to and from Baja as we feel there is a significant opportunity.

If you have any questions please do not hesitate to contact me.

Sincerely,

John J. Miller
Manager - Shortline Development

cc: Drew Collier, Vice President - Mexico and Interline Marketing
John Rebensdorfj Vice President - Network Planning & Operations
Gary Sweetwood, Administrator - CG de Mexico & President * FPN-USA, Inc.



EXHIBIT F
Public Version

Traffic and revenue data omitted
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EXHIBIT G

CERTIFICAT30N

I, {&**•> ? an dfficer of the

/**- ) hereby certify under

penalty of perjury that the projected annual railroad operating

f, in the aggregate, will not exceed

_ |will be a Class III rail .

revenues Q

$5,000,000, and that

carrier as set forth at 49 CFR 1201 (1-1) (a). Further, I

certify that I axn qualified and authorized to make this

certification on behalf of FfiJ -cArsf /At.
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VSRIFICATION

STATE OF CA )
County of San Diego,
CITY OF ElCaJon)

SS

Kenneth A. Kahan _, being duly sworn according ~o law,

hereby deposes and states that (?}he is authorized to ma.<e the

Verification, has read the foregoing document/ and knows the

facts asserted therein are true and accurate as stated, to the

best of (her)his knowledge, information and belief.

Subscribed and sworn to before me, a Notary Public/ in and for

the City of El Cajon in the State of California thls 3oth

day of June, 2008

Notary Pu

Ky Commission expires

5/11/09
Comirtttton #1074062
Notoy Public -

flan Diego county
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EXHIBIT H

BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35155

FPN-USA INC.
-- OPERATION EXEMPTION —
TIJUANA-TECATE SHORTLINE

VERIFIED NOTICE OF EXEMPTION
PURSUANT TO 49 U.S.C. 10901 and 49 CFR 1150.31

NOTICE OF OPERATION OF RAIL LINE

FPN-USA, Inc.("FPN"), a newly created class III short

line railroad and noncarrier, has filed a Verified Notice

of Exemption under 49 CFR 1150.31 to operate a line of

railroad known as the Tijuana-Tecate Shortline that

connects San Ysidro, CA, with Division, CA, through Mexico.

The Line is owned by the State of Baja California which is

seeking bids from new operators. The subject rail property

("the Line") extends approximately 44.6 miles between

approximately MP 15.0 at San Ysidro, CA, and MP 59.6 at

Division, CA, through the State of Baja California, Mexico

(hereafter "the Line"). In addition, FPN seeks incidental

trackage rights inside the United States between MP 59.6 at

Division and MP 65.8 at Campo because there is no place to

interchange at Division.



c'PN plans co cons jirjrate this transaction once its

proposal has been accepted oy Baja California ana it has

executed an operating agreement with Ea^a California, rrore

than thirty days after the filing of this notice.

This notice is filed under 49 C.F.R. 1150.31. If the

notice contains false or misleading information, che

exemption is void ab initio. Petitions to revoke the

exemption under 49 U.S.C. 10502(d) ray be filed az any

time. Tne filing of a petition to revoke will not

automatically stay the transaction.

An original and 10 copies of all pleadings, referring

to STB Finance Docket No. 35155, must be filed with the

Surface Transportation Beard, Office of the Secretary, Case

Control Branch, 395 E Street, S.W., Washington, D.C.

20423. In addition, a copy of each pleading must be served

on:

John D. Heffner, Esq.
John D. Heffner, PLLC
1750 K Street, N.W.
Suite 350
Washington, D.C. 20006
Telephone: (202) 296-3334

(•seal)
Vernon A. Williams
Secretary
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VERIFICATION

STATE OF

CITY OF £t
ss

, being duly sworn according to law,

hereby deposes and states that (s)he is authorized to make the

Verification, has read the foregoing document, and knows the

facts asserted therein are true and accurate as seated, to the

best of (her)his knowledge, information and belief.

Subscribed and sworn to before me, a Notary Public, in and for
i

t h e City o f l f O f t i n t h e State o f r l Y " this

day

My Commission expires:

CommlMton * 1674462
Notary Mote - CaHtocnta

San Dtogo Cowtfy
MyComm &p(f»iMayN,2009


