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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35155

FPN-USA INC.
-~ OPERATION EXEMPTION --
TIJUANA-TECATE SHORTLINE
VERIFIED NOTICE OF EXEMPTION
PURSUANT TO 49 U.S.C. 10901 and 49 CFR 1150.31

NOTICE OF OPERATION OF RAIL LINE

INFORMATZION RIQUIRED BY 43 CFR 1150.33

Name and Address of Applicant 49 CFR 1150.33(a)

FPN-USA, Inc.!
P.O. Box 2308
La Mesa, CA 91943

Applicant's Representative 49 CFR 1150.33(b)

John D. Heffner

John D. Heiffner, PLLC
1750 K Street, N.W.
Suite 350

Wasnirngton, D.C. 200Cé6
(202) 296-3334

Statement of Agreement(s) 49 CFR 1150.33(c)

FPN-USA, Inc. (“FPN”) anticipates submitting in the
very near future a proposal to the Mexican State of Baja

California (“Baja California”) to operate a state-owned

Short

53 Cgl.

The name and address of the rigat-of-way cwner is the Tijuana-Tecate
Line, Tecate GId rairlroad Stat:.con, Blvd., Tefendeores ce Baja Cal:ifornia
La Vnita, Tecate, B.C. Mexico C.P. Z214s0.



rail line known as the Tijuana-Tecate Shortlire that
connects San Ysidro, CA, with Division, CA, through Mex.co.?
FPN plans to commence operations once 1ts propcsal has
been accepted by Baja California and it has executed an
operating agreement with Baja California, more thar thirty

days afrer the filing of this notice.

Opverator of the Property 49 CFR 1150.33(d)

In all cases anticaipated by this Notice, and as
described in the transact:on summary provided below, FPN
will hold i1tself out to provide common carrier rail freight

service over the subject rail property.

Brief Summary of Transaction 49 CFR 1150.33(e)

This exemption involves the substitution of a common
carrlier rail service formerly provided under contract to
Baja Cal:fcrnia by the Carrizo George Railroad (“Carrizc”).
Under this exemption FPN will replace Carrizo as 3Bala
California’s contract operatcr over the Trjuana-Tecate
Shortlire on that portion of the line between approxirately
MP 15.0 at San Ysidro, CA, and MP 59.6 at Division
{hereafter “the Line”), a distance of approximately 44.6

miles almost all of which are i1n Mexico.

2 FPN 1s the Amnerican counterpart of Forrocarrzles Peninsulares del
Noroeste, the operator of the line 1n Mexico. Mexican law recuiress Lhal
Mexican raticnals hold macority control of a railroac corporaticn to de
eligible to operate a line taere.



By way of background, the Tijuana-Tecate Shortline
constitutes a portion of a longer rail line owned by an
entity nared the San Diego & Arizona Eastern Railway
Company (SD&AE), a former Southcern Pacific Railroad
subsidiary.’ As relevant here, asbout 30 years ago the
Southern Pacific sold the SD&AE to the San Diego
Metropolitan Transit Development Board (MTDB), a vublaic
agency desiring to use a part of the right of way to
construct a light rail line. That agency in turn entered
into an operating contract with a short line railroad' for
the entire lire between downtown San Diego on the west and
Plaster City on the east. Subsequently, that carrier
sought to terminate 1ts operations and the MTDB selected
another short line railroad(the San Diego & Imperial Valley
Railroad Company or “SD&IV”) to take over that operating
contract.®

Some years later, the SD&IV ir turn subleased the
segment from a point called Sar Ysi1dro® on the US/Mex:can
border through Mexico to Plaster City, CA, to another
newly-established class III short line railroad, Carr_zo.

Recently, Carrizo has been performing service only

! SD&AE’s line extends between Plaster City, CA, on the east and downtown
San Diego on the west.
4 Or:iginally with short line railroaa holding company Kyle Railways which

established tne San Dieqgo & Arizona Eastern Transportation Ccompany as 135
subs_diary o operate the entire l:re.

s The history of the S5D&IV and 1ts predecessors can pe fourac 1n :tne
Tvzerstate Commerce Ccmmissior's gecision -r San Ciego & Tmper:ial Valley
Rallrcad Corpany, Inz.-Txemption From 49 U.S5.T. C901 ara 11302, 1 1.C.T.2d
941 (.985).

6 The SD&IV contirues to provide service between San ¥Ysidro and San

Diego.




sporadically outside of the Tijuana RegiLon on the Mexican
portion of the line. As a result, Baja Cal:foxnia railrcad

fficials In charge o9f adm:inisteraing the Tirjuana-Tecate

0

Short Line are in the process of cancell:-ng Carrizo’s
operating contract and have 1invited others ircluding FPN to
submit bids to operate the Line. Carri1zo still continues
to provide regular service between the Mexican border at MP
58.6 at Division and Plaster City.

If selected py Eaja California, PN w21l as noted
above replace service provided by Carrizo between San
Ysidro and Division. FPN also requests incidental trackage
rights inside the United States between MP 59.6 at Division
and MP 65.8 at Campo because there is no plilace to
interchange at Division.

FPN will be owred, staffed, arnd manzged by pecople
familiar with the Line and its customers as FPN personnel
were formerly employed by either Carrizo or its
predecessors.

In support of this exemptior request FPN notes that
the 3ocard has eantry jurisdicticr over railrcads ard rail
lines that provide service between a point in the United
States and another point in the United States through a

foreign country. 49 U.S.C. 10501(a) (2) (E); San Diego &

Imperial Valley R. Co., Inc.-Exemption, supra; Trans-

Cntario Rairlway Cormpany — Exemption - 43 U.S.C. 1090., ICC

Finance Docket No. 305€6, served Feb. 5, 1985 (1985 Lex:.s



599). Also 1n support of its exempticn reguest, FPN
submits the followirg =2ddicional documerts:

Exh-b.t A a map Jdepictirg the Lire;

Exh:bit B the verified statemen: of Xennetn Kanhan, an
officer of FPN, expiaining the events that led to the
filing of thais notice;

Exhibit C a statement in Spanish from Jorge Octavio
Monraz Sustaita, Director Gereral of the State Governmwent
of Baja California Tijiana-Tecate Short Line
Administration, explaining that the State is in the process
of rescinding Carrizo’s operating contract;

Exhibit D a cranslation of that statement alcong with a
notarized afficavit attesting to the translatcr’s
trurthfulness;

Exhibit E a statement by the Union Pacific Railroad
attesting as to i1ts willingness to work with FPN should 1t
be selected by Baja California as the Line’s operator;

Exhibit F an identification of the type and amount of

raffic that FPN would expect to hanale over the L:ine

t

{submitted ander seal):

Certificate of Carrier Classification 49 CFR 1150.33(qg)

FPN certifies, with this transaction, that its
projected annual revenues will not result in the creation
of a class I or class II rail carrier. A certificate
complying with the provisicns of 49 CFR 1150.33(g) is

attached as Exhibit G to this notice.



Transactions Impcsing Interchange Commitments 49 CFR
1150.33(h)

In response to the Board’s new requirement that an
exemption notice disclose the existence of any provision in
an operat-ng agreement that limits interchange with other
railroads and identification of the interckange points, 72N
notes that the Lire will correc:t with SD&IV at San Ysidro
and with Carrizo at Division. FPN deoes rot anticipate that
the operating agreement to be negotiated with Baja
California will contain any provisions limiting interchange

with other carriers.

Labor Protection

Labor protecticon is discretionary under 49 U.S.C.

109C1 and FPN asks that -t rot be imposed here.

Caption Summary 49 CFR 1150.34

A caption summary in the prescribed form is attached

as Exhabit H tco this Notice.

Environmental and Historic Preservation Data 49 CFR 1105

Pursuant to 49 CFR 1105.6(c) (2), the proposed
transaction 1s exempt from envirconmental review under 49
C¥R 11C5(c) (Z) (i), pecause the actiors proposed herein
will not cause any cperat:zrg changes that exceed the

thresholds established in 1105.7(e) (4) or (5).



In addaition, this transaction is exempt f£rom historic
review under 1105.8(b} (1). Under this section, a sale,
lease or transfer of a rail line is exempt if rail
operations will continue. Further Board approval is
required for the parties to abandon service, and there are
no plans to dispose of or alter the properties subject to

Soard jurzsdiction.

()

ohn D. Heffner, PLLC
1750 K Street, N.W.
Suite 350
Washington, D.C. 20006
(202) 296-3334

Counsel for Petitioner

Dated: Juiy 12, 2008
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VERIFIED STATEMENT
OF KENNETH A. sAHAN

¥erreth A. Kahan, being duly sworr, deposes and states
gs fcllows:

My rare 1s Xenneth A. Kanan. My business aaaress is
FPN-USA Inc., P.0O. Box 2308, La Mesa, CA 91943, I
currently serve as Secretary on the Board of Directors of
FPN-USA Inc. (“TPN"”), a newly established class III short
line railroad formed for the vurpose of bidding on and
operating a line of raiircad owred oy the Mexicar State of
Baja California and known as the Tijuana-Tecate Short Line.
Pending the start up of operations as a railroad, I am
performing various adminisirative duties associated with
commencement of service. Prior to assuming this positicn,
I served as Vice President of Operations with the Carrizo
George Railrocad (“Carrizo”). All together I have 15 years
of experience in the railroad industry.

I have been asked to prepare this statement in support
of the verified rotice of exemption to be filed wzth the
federal Sartace Transporzation Board to permi:c F2N to
assume raiZrcad operations formerly provided by Caxrizo
cver the Tijuana-Tecate Short Lire i1n Baja Califsrnia,
Mexico. FPN is the American counterpart of Ferrocarriles

Peninsulares del Noroeste, the operator of the line in



Mexico. Because Mexican law requires tnat Mexican
natiorals hold majority control of a railroad corpcration
te be eligible to operate a lire there, we have formed a
separate Mexican corntrolled ertity to operate that part of
tne Tijuana-Tecate Short Line 1in Mexico.

The Tijuana-Tecate Short Line has had a long and
colorful history. As background, the line was originally
constructed in the Nineteenth Century as the Mexican
portion of the San Diego & Arizona Eastern Railway Company
(SD&AE) to provide the City of San Diego with a competitive
rail outlet.® Shortly after the line’s construction, the
Southern Pacific Railroad (SP)}) acquired control of thais
mountainous and curvy railrcaa. Durirng the ensulng years
after the SP sold the entire railroad to the San Diego
Metropolitan Transit Development Board (MTDB), the railroad
has had no fewer than three contract operators.2 In
addition, the Mexican State of Baja California acauired
that portion of the line inside Mexico, krown as the
Tijuana-Tecate Short Line. Over the past thirty years the

SD&AE line has faced numerous operating challenges

! In competition with the Sarta Fe Railway, now BNSF Railway
Comoany, which built a iire south from Los Angeles.

The 1nitial operator was Kyle Railway’s qan Diego & Arizona
Eastern Transportatior Company. After .t obtained permission o
term.nate operat-ons, the MTDB replaced 1t wztn a short line subsidiury
forned by Ra-’-Tex, Ine. _the Szn Diegc & Imper:zal Valley Railroad
Compary or SD&IV]. Scre years later RailAmerica, Inc.,, acqulired
control of and rerged with Ra.l-Tex ard -cs varioas short :ine
subs:diaries includirg the SD&LV.



including faires, washouts and other weather-induced
incidents, and bridge and tunnel problems that have maae it
difficult to sustain a through service over the entire line
between San ¥sidro on the west at the US/Mexican border and
the Union Pacific interchange on the east at Plaster Caity,
CA. SD&IV eventually leased the portion of the line
between those pcints to Carrizo.

Recently, Carrizo has been performing service only
sporadically outside of the Tijuana Region on the Mexican
portion of the line. As a resul:, Baja California railroad
officials in charge of administering the Tijuana-Tecate
Short Line are in the process of cancelling Carrizo’s
operating contract.? I am including with this filing a
statement from Jorge Octavio Monraz Sustaita, Director
General of the State Government of Baja California’s
Tizuana Tecate Snort Line Admainistration, attesting to the
cancellation. Mexican authorities are soliciting bids from
new operators on a closed invitational bid basis and FPN
has received one of the only two or three invitations that
have been issued. Because our management team includes
people who formerly ran and managed this railroad and are

familiar with its customers and traffic, I believe that we

3 Mex:ican aulhorities are also cancelling Carrizo’s contract for
fai_.ure to maintain the lire cortrary :t¢ 1:3s centractual chl_gation.



are in a very good position to win tne bid. I should also

note that the Urion Pacific Railroad has irdicated its
desire to werk with FPN should it taxeover crerat:ions cn
this l:ne.

It 1s my understanding tnat Carrlzgc is terminating
rany former employees and reducing operations to save
money. I have also heard that the Internal Revenue Serv.coe
1s seeking tc collect unpaid pvayroll withholcing taxes.

Tinally, FPN has notified officials with MTDB, SLC&IV,

and the Union Pacific Railroad that it will be fii-ng this

request for an exemption with the Board.
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ADM 205/2000
Tecals, Bajs Coliornia, & 10 do ebrf del 2008,

ING. GERARDO AVILA ARREGUIN

JEFE DEL DEPARTAMENTO FERROVIARIO
DEL CENTRO SCTEN B.C.

Presente.

Por aste conducto y en respuesta a su oficio Nimero 6.2.412.046/2008 recbido
ol dia 15 de mamo del presents donde solicta un informe del las causas que
propiciaron los retrasos en la entroge de mercancias a aigunos dientes del servicio

Al respecto ke informo que en o pasado mes de marzo se inicid un proceso de
rescisién administraiva de contrato a ia empresa Carizo Gorge Railway Inc., ya que
hemos tenido aigqunos problemas de cumplimiento de contrato de nuestra prestadora de

senvicios de apoyo ticnico ¥ operativo, qué Gomo es de suU conocimienty es o que
origind alguncs retrascs on la entrega de la mercancia a los usuarios de ia via conta

Tijuana Tecate, como lo comenta en su oficio; motivo por el cual ya s¢ tomaron las
modidas comectivas poniendo a disposicion de ias usisarios en las notificaciones do
aviso de legada de mercancia, los teléfonos de esta Adminisiradora a mi cargo, con ia

finslidad de que cusndo se presents aiguna ciuacion simiaer, ectuar do mansm
inmediata pera que no se retrsoe la entrega de mercancia a los clientss, ademds so
han levado a cabo reuniones con fos usuarios de manera periédica.

Por ora parie le informo que !a mercancia retrssada fue entregada on su
fotefidad e dia unes 17 de marzo del presents, mformando inmediatearnsnis a los

cliontes.

Sin més por ! momento, aprovecho i ocasién pam enviarle un cordlal ssludo
quedando a sus 6rdenes para cuniquier aclaracion al respecto.

ADMINSTRADORA CE LA
VIA CORTA TLIUANATECATE

08 MAYO 2008

DESPACHADO

uammmbt&ﬁ?ﬁn‘numdﬁ

ol
E:lﬂh-ﬂ._.w ‘l':qﬂ por ——
Archive
JOMSIg:
:umzﬁlﬂ“ﬂﬁu‘“
Tecate, §.C. Miéuica. C.P. 21808

Teln. (985} S21-2903 of OF; Fox (V0% $21-2900

ansn Safor stynery S
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-SEAL-
STATE GOVERNMENT OF OF BAJA CALIFORNIA
TUUANA-TECAYE SHORT LINE ADMINISTRATION

ADM! 203/2008
Tecate, Baja Callfornia, Aprii 10 2008

ING. GERARDO AVILA AREGUIN

CHIEF OF THE RAILROAD DEPARTMENT
OF THE SCT CENTER IN BAJA CALIFORNIA
Present.

8y this means, and in response to your official letter Number 6.2.412.046/2008, of
March 15% of this year, In which you request a report on the causes for delays on the delivery
of freight 1o some rallroad service customers.

In this regard, | Inform to you that this past month of March an administrative process
was begun to rescind the tontract with Carrizo Gorge Rallway, inc., because we've had some
problems of contractual compliance with our technical and operational support services
provider, which as you know, is what caused the delays on the dellvery of freight to the users of
the Tijuana-Tecate short line, as mentioned In your officlal ietter; this is the motive for which
corrective measures have already been taken, making available to rail users, the telephone
number of this Administration in my charge in the notifications of freight arrival, with the
purpose of acting Immediately in case of having another simllar occurrence, so that the delivery
of freight to customers is not deiayed, In addition to having periodical meetings with all users.

Additionally, I Inform to you that the freight which was delayed on delivery has been
defivered completely by Monday 17" of March, having informed the customers immediately.

Whhout further matter, | use this occasion to send you my best regards, making myself
avallable to you for further discussion.

Kindly, TUUANA-TECATE SHORT LINE
ADMINISTRATION

-signature-

lorge Octavio Monraz Sustaita D ' S MA? 8#2-00‘; H E D

Director General 7320 N

.t Ing. Héctor José Gdmez Rodriguez — Director General of SCT Center in Bajas Cal'fomnia
Ing. Juan Ramdn Guerrero Moreno - Secretary of Infrastructure and Urban Development of the State.
Ing. Ramdn Plazola Flores — Regicnal Subdirector of Raitroad Transportation
M en L Frandsco Luls Quintero Pereda — Subdirector of Transportation SCT Center in Baja California.
Archives
JDMS/age

Tecate Old Rallroad Station

Bivd, Defensores de Baja Californda 53 Col La Viftita
Tecate, B.C. México C.P 21460

Ph: [665) 521 2903 - 05; Fax {665) 521 2906
www.fcbc.commx
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VERIFICATION
STATE OF (fﬂ-ﬁ{fewn—
Looneq of San diego ss
CITY OF §)| c—“j"'h
P ¢
. being duly sworn according to law,

hereby deposes and states that (s)he is authorized to make the
Verification, has read the foregoing document, and knows the
facts asserted therein are true and accurate as stated, to the

bast of (her)his knowledge, information and belief.

Stubscribed and swogn to before me, a Notary_Public, in and for

the City of in the State of

day 0% 2.00¢

My Commission expires:

B-pf-09
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UNION PACIFIC RAILROAD COMPANY

i

John J. Miller
Interline Marketing 1400 Douglas Street STOP 1350
Tel : (402) 844-4522 Omaha, NE 8§8179-1360

Fax: (402) 233-2483

March 12, 2008

Mr, Daniell Romero

Administrator

Carrizo Gorge de Mexico S.A. de D.V,
362C Front Street

El Cajon, CA 92020

Dear Mr. Romero:

You had e-mailed me indicating that there has been confusion as to the management and control of the Tecate-
Tijuena Shortline (T&T) encompassing the trackage operated by Carrizo Gorge Railway, Inc (CZRY). You
noted that CZRY was obligated by contract to use Carrizo Gorge de Mexico as the operator of the line as CG
de Mexica is the only Mexican railroad recognized by the State of Baja Mexico. You further stated that CG de
Mexico is a separate corporation from CZRY with no common management.

Please be advised that Union Pacific will work with whichever entity is the dually authorized railroad with the
authority of the State of Baja to operate the T&T rail line. We have in the past worked well with Gary
Sweetwood when he was successfisl in opening the tunnels and re-establishing the rail connection with UP at
Plaster City, CA UP entered into a Cooperative Marketing Agreement with Mr. Sweetwood and the CZRY
whereby UP adopted the CZRY stations in Baja to facilitate the marketing of rail traffic UP is very much
interested in growing our rail traffic to and from Baja as we feel there is a significant opportunity.

If you have any questions please do not hesitate to contact me,

Sincerely, .
Wl
John J, Miller

Manager — Shortline Development

cc: Drew Collier, Vice President — Mexico and Interline Marketing
John Rebensdorf, Vice President — Network Planning & Operations
Gary Sweetwood, Administrator — CG de Mexico & President — FPN-USA, Inc.




EXHIBIT F
Public Version
Traffic and revenue data omitted
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EXHIBIT G -

CERTIFICATION

I, én? uﬁ?‘ggcad,an cifficer of the
FAR-0SA /at. (Prevdont ™ £PNMN-0A | ") hereby certify under

penalty of pexrjury that the projected annual railroad operating

revenues of/ i ZQ@ oad , in the anregate, will not exceed

$5,000,000, and that £PV -yfA ZC  ill be a Class III rail ,

carrier as set forth at 49 CFR 1201 (1-1) (a). Further, I
cerxtify that I am qualified and authdrized to make this

certification on behalf of F£2A ~QlirA4 me. )

|
éﬁ.gnaura
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VERIFICATION
STATE OF CA )
County of San Diegq 55
, CITY OF g1 Cajon!
Kenneth A. Kahan » being duly sworn according =o law,

heredby deposes and states that (s}he is authorized to ma<e the
Verification, has read the foregoing document, and knows the
facts asserted therein are true and accurate as stated, to the

best of {her)his knowledge, information and belief.

Stubscribed and sworn to before me, a Notary Public, in and for

the City of El Cejor  in the State of California , this 30th
day of June, 2008 /

Notary Pu c

My Commission expires:

5/11/09
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EXEIBIT H

BEFCRE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35155

FPN-USA INC.
-=- OPERATION EXEMPTION -—-
TIJUANA-TECATE SHORTLINE
VERIFIED NOTICE OF EXEMPTION
PURSUANT TO 49 U.S.C. 10901 and 49 CFR 1150.31
NOTICE OF OPERATION OF RAIL LINE

FPN-USA, Inc. {“FPN”), a newly createa class III short
line railroad and noncarrier, has filed a Verified WNotice
of Exemption under 49 CFR 1150.31 to operate a line of
railroad known as the Tijuana-Tecate Shortline that
connects San Ysidro, CA, with Divasion, CA, through Mexico.
The Line is owned by the State of Baja California which is
seeking bids from new operators. The subject rail property
{“the Line"”) extends approximately 44.6 miles between
approximately MP 15.0 at San Ysidro, CA, and MP 59.6 at
Division, CA, through the State of Baja California, Mexico
(hereafter "“the Line”). In addition, FPN seeks incidental
trackage rights inside the United States between MP 59.6 at

Division and MP 65.8 at Campo because there is no place to

interchange at Division.



PN plans to consumrate this transaction orce :1:s
oproposa’l has been accepted py Bata Calafornia anc -t has
executted an operating agreement with Bata California, more
than thirty days after the filing of thais notice.

This notice 1s filed under 49 C.F.R. 1150.31. If cthe
notice contains false or misleading information, the
exempticn i1s void ab initio. Petitions to revoke the
exemption under 43 U.S5.Z. 20502(d) may be filed a: ary
time. Tne filirng of a pestition to zevoke will not
automatically stay the transaction.

An original and 10 copies of all pleadings, referring
to STB Finance bocket No. 35155, must be filed with the
Surface Transportaticn Becard, Office of the Secretary, Case
Control 3ranch, 395 E Street, S.W., Washington, D.C.

204223, In addition, a ccpy of each pleading must be served
on:

John D. Heffner, Esc.

John D. Heffner, PLLC

1750 K Street, N.W.

Suite 350

Washington, D.C. 20006
Telepacne: (202) 296-3334

Vernon A. Williams
Secretary

[ )
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VERIFICATION

state or (A4 )
)

CITY OF £/ a?qu

f;¢u1§764 /£L£;*\ r being dvly sworn according to law,
hereby deposes and states that {s)he is authorized to make the
Verification, has read the foregoing document, and knows the
facts asserted therein are true and accurate as stated, to the

best of (her)his knowledge, information and belief.

T SH e

Subscribed and sworn to before me, a Notary Public, in and for

r ) .
the City of&d Q_q' in the State of _Qa.hw;his 3_“
day orlunie,, /3

f

étary PAoblic

My Commission expires:

Moy L, 2008

Comemission # 1874662
Notary Public - Caltiomia  §
San Diego County




