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UNITED STATES OF AMERICA
SURFACE TRANSPORTATION BOARD

STB Ex Parte No. 677 (Sub No. 1)

COMMON CARRIER OBLIGATION OF RAILROADS — TRANSPORTATION OF
HAZARDOUS MATERIALS

COMMENTS OF
NORFOLK SOUTHERN RAILWAY COMPANY

James A. Hixon

Gearge A. Aspatore

John M. Scheib

Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510

Counsel to Norfolk Southern
Railway Company

Dated: July 10,2008



BEFORE THE
SURFACE TRANSPORTATION BOARD

EX PARTE 667 (SUB-NQ. 1)

COMMON CARRIER OBLIGATIONS OF RAILROADS - TRANSPORATION
OF HAZARDOUS MATERIALS

WRITTEN STATEMENT OF
NORFOLK SOUTHERN RAILWAY COMPANY

Norfolk Southern Railway Company (“NS} submits these comments in the above
captioned proceeding. NS incorporates by reference NS’s comments in Ex Parte 677.
NS now submits the following additional comments.

A. Government has special rules for the transportation of toxic inhalation hazards
(TIH") and has proposed additional rules. The mos! significant new rules and
proposed rules are attached as Appendix A-C.

B. These new and proposed rules will impose additional costs on a railroad when it
handles any TIH.

C. These rules will do more than simply increasc the cost of hundling TTH
commodities. They will have adverse impacts on the rail network and cascading
impacts on shippers of all commodities, including coal, intermodal, antomotive,
steel, paper, lumber, military equipment, and grain.

D. NS has been studying the potential impacts of some of these rules and sees real,
adverse impacts on operations and increased costs on both TIH and non-TIH
traffic.



Respectfully Submitted

QY
James A. Hix
George A. ﬁl}m
John M. Schef

Norfolk Southermn Corporation
Three Commercial Place
Norlolk, VA 23510

Counsel to Norfolk Southern Raihway
Conpany

Dated: July 10, 2008
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DEPARTMENT OF HOMELAND
SECURITY

Transportation Security Administration

49 CFR Parts 1520 and 1580
[Docket No. TSA-2008-26514)
RIN 1852-AA51

Rall Transporiation Security

AGENCY: Transportation Security
Adminstration. DHS.

ACTION: Notice of proposued rulemaking.

hazardous materals transported 1n
commerco by rail

DATES: Submit commenis by FFebruary

ADDRESSES! You may submut comments,
identified by the TSA docket number to
this rulemaking, using any one of the
following methode*

Comments Filed Electromcally- You
may submit commenis Lhrough the
docket Web sita at hitp<//dms dof gav
Yo may also submit comments through
the Federal eRulemaking portal at
wiv regulations

v
ﬁy Moil, Fux, or

SUMMARY: This proposal would enhanco
tha security of cur Natlon's rail
ranaportalion sysiom. The
Trausporislion Sacurily Adintnistralion
(TSA) proposes sacurity requiremenits
for Bieight railroad carriers, intercily.
cuminuler, and shorl-haul passenger
teain service pioviders, ral transit
gysiems; and rail operations al cerlaln,
fixed-site fucilitias thal ship or receive
speciiled hazardous materuls by rail
“I'ms rule praposes to codify the scope
of TS5A's existing inspection program
and to require regulated parties to allow
TSA and Depariment of Homeland
Security (DHS) officials to enter,
mapsct, und test proporty, factlities, and
records relevant to rail secunty This
rule also proposes that regulated parties
designate ruirsecurily coordinators amdl
report significant security concerns to
DHS.

'TSA further proposes that frmght rafl
cirnars and ceriain facilities handling
hazardous matenals be equipped to
rapntt location and shipping
information 16 TSA upon raguast and 1o
implament chawm of custody
requirements to ensure a posilive and
secure exchange of specified hazardous
materials TSA also proposes to clarify
and extend the sensitive security
informatian (SSI) protections to cover
certen information assoclated with rail
transporiation

‘This proposal would allow TSA fo
enhanca rail sacurity by coordinating its
aclivilias with othar Foderal aganeios,
which would also avoid duplicative
inspections and minfmize the
compliance burden on the regulaled
porties This proposed rule is intended
to augment oxisting rail transpartation
laws and rogulations that the
Depurtment of Transportalion (DQT)
adminlsters. In today's edition of the
Foderal Register, the Plpeline and
Hozardous Materlals Satety
Administration (PHMSA) Is publishing
an NPRM proposing ta revise the
current requirements 1n the Hazardous
Matenals Regulahions applicabloe to the
safe and sacure Iransporiation af

In Person: Address or daliver your
wnitton. signod commonts Lo the Dacket
Manogomant Systom, U.S. Department
of Transpottation, Room Plaza 481, 200
Savanth Stroot, W , Washingtan, DC
20590-0001; Fax- 202—453-2251

Sup SUPPLEMENTARY INFORMATION for
forinat und other information about
comment submissions
FOR FURTHER INFORMATION CONTACT: Far
questions reiated to rail securdy Lisa
Pena, Transportation Sector Network
Muonagement. Frmght Rul Sceurity.
FSA-28, Transportation Security
Admimstration, 601 South 1.2th Street,
Arlington, VA 22202-4220, telaphone
(571) 227-4414, lugsimule (571) 227-
1923; -mail hsa.pena®dhs.gov

Fur Isgal questions David H
Krsmunoff Office of Chinf Counsel,
TSA-2, Transportation Securit
Administratlon, 61 South 12th Struet.
Arhington, VA 222024220, lelaphone
[571) 227-35B3, facsimile (571) 227—
1378, e-mail david kasminoff@dhs.gov.
SUPPLEMENTARY INFORMATION:

Comments Inviled

TS5A invites Intorested
pacticipate in this rulama
subnniling wrilten comments, data, or
vinws We alsn invite comments relating
ta thy scononuc. snvironmantdl, ensrgy,
ve [ederalivm impacts that might result
from this rulemeking action. See
ADDRESSES abovae for information on
whero to submut comments

With cach comment, pleass include
your name and address, 1dentily the
dockel number st the beginning of your
comments, and give the resson for each
comment The most helpful comments
referonce o spocific portion of the
rulemaking, explain the reason for any
recommundad change, and include
supporting dela You may submil
comments and material electronically.
in person, by meil, or fax as provided
under ADDRESEES, but plsaso submit
your commaonts and material by only
one means. If you submit comments by
ma:l or delivery, submil themn in two
copises, in an unbound (ormat, no larger

than 8 5 hy 11 inches, surtuble for
nnrfymg and elactronic filing.

you want TSA to acknowledge
receipt of commenta submitled by mail,
Include with your comments a seli-
addressad, stamped postcard on which
the ducket number appsars. Wa will
Ttamp the dote on the postcard and mail

t to you.

TSA will file in the public dacket all
comments recexved by TSA, except for
comments containing canfidentia
Inforination and sensitive secunly
information {SSI) . TSA will consider
all comments recaived on or beforo the
closing dato for comments end will
consider commonts fled lats to the
extent practicable. Tho docket 18
availnb?o for public inspaction beforu
and after the commenl closing ddly

Handhng of Confidential or Propriatary
Information and Sensitive Security
Information {SSI} Submiited in Public
Comments

Do not submit comments that includo
trade secrets, confidential commercial
or financial information, or 58I 1o tha
publc rogulatory dockel Please submat
such comments separatoly from other
commaonis on tha mlemaking
Comments containing this Lype of
informalion should be appropriutely
merked as containing such information
and submitled by mnil ta the address
listed in FOR FURTHER INFORUMATION
CONTAGT section

Upon receipl of such commants, TSA
wiil not place the comments in tha
public docket and will handle them in
accordance with opplicable safeguards
and restrictions on accass TSA will
hold tham 1 a saparale filu lo which the
pubhc does not have acLuss, and plags
a note 1n (he public docket that TSA has
recuived such materials from the
commenter. If TSA recelves a request to
examnne or copy this information, TSA
will treat 1t as any other request under
the Fresdom of Information Act [FOIA)
{5 U 8.C 552) and D5’ FOlA
rogulation found mn 6 CFR part 5

Revimwing Comments n the Docket

Please be aware that anyone is able to
search the slectronic form of all
comments recoived into any of our
dockats by the name of the individual
submitting the conmment (or signing tha
comment, {f submitted on behalf ol an
assoclation, business, labor unian, ele.}.

1 Semxitive Secunty Infarmation [S5]1) 18
mformatiom vbtuinod or developed in the vooduct
of security octivitles, the disclusura of which would
constitute an unwartanted invasion of privecy,
rovenl Irstle secrots or privileged or confitlentinl
Information, ar bs dotrimental ta the sacurity of
trunspuriation  The profechion of $5[ 19 governed by
49 CFR part 1520
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You may review the applicable Privacy
Act Statement published in the Federal
Register on April 11, 2000 (65 FR
19477), or you may visit hitp //
dms.dol.gov Sce nlso TSA"s Systams of
Rocards Nolice 006, 88 FR 49503
{August 18, 2003)

You may roviow the comments 10 the
public dacket by visiting the Dackats
Offica batwean 9 a m wul 5 p.m.,
Manday through Friday, excapt Federel
halidays. The Docksls Olice is located

- on the plaza level of the Nassif Building,
at the Depertment of Transportation
addrass previously provided under
ADDRESSES. Also, you may roviow

blic dockets on the Internet at
Eltllp.'lldms dot gov

Availuhbility of Rulemaking Document

You can gel an slactronic copy Rsing
the Internat by (1) Suarching the
Departmant of Transpariation's
electronic Dockel Managemant Syslem
(DMS) web paga (hitp://dms.dot.gov/
search);

{2) Accossing the Government
Printing Office’s wub paye at hrip.//
wivivgpouccess.pov/fr/index.himl, or

(3) Visiting TSA’s Security
Regulations woh page at http //
wivw teu.gov and accessug e Lok I
"Research Cenler” at the top of the page

In addition, copius are availabla h
writing or calling the individual n the
FOR FURTHER INFORMATION CONTACT
seclion Be surw to wentify the docket
number of this rulamaking

Abbreviations and Terms Used in This
Dovumunt

ACl—Autymatic Equipment
Identification
Amtrak—National Railroad Passanger
Corporation
CBP—Burcau of Customs end Bordor
Pratection
FRA—Federal Rallroad Adrmunistration
FTA—Faderal Transil Admimstration
GPS—Lilohal Positiontng Syslum
HMR—Hazardous Materlals Regulations
HSPD—Homeland Sacurity Prosidontial
Directive
HTUA—High Threat Urban Area
[ED—Iinprovised Explosive Davica
MOU—Memorandum of Understanding
QA—State Safaty Ovarsight Agency
PHMSA—Pipaline and Hazardous
Materala Safety Admunistration
PITI—Matenal Poisonous by Inhalation
(PIH is another term for TTH)
RFID—Rudio Frequency Identiflcation
RSC—Rail Sucurity Coordinator
SAFETEA-LU—Safs, Accountlable,
Flexible, Efficient Transportation
Equity Acl—A Legacy for Users
SD—Securily Direclive
S5l--Sansitrve Sacunly Information
STB~Surface Transportation Board

TIH—Taxic Inhalation Hazard [TIH 1s
another term for PIH)
UASI—Urban Areas Secunty Inniative

Outline of Proposed Rulemaking

1, Background and Purposs
A Summnry of Proposad Requiromanis
B Bazis for Uw Proposed Rule
11 Statulary and Regulatory Authonies
A. TSA Authorltics 10 Regulato Rall
Socunty
B Dopartment of Trunsporiatlun
Ragulation of Rml Security
IIL. TSA's Pruposed Rent Secunty
Roquarements
A Comparison of TSA's Proposod Rule
with the DOT Regulntory Schome
B, Beope and AppliLabitity
1 Freight Rmlirond Crriers
2. Rall Oporations ot Curtain Flxed-Sito
Faciliex
3. Pusseongur Rull (including Rl Transn
Systams)
4, Othvor Rall Operatious
5. Spocifiod 1lazardous Maotarials
6. High Throat Urben Areas
¢ Requiremonta
1. Sensutive Socurity Information
2 TSA Inspecilons
A Designation of Rull Secunly
Cuardmoiors
4 Locauon and Shupping Informatien lor
Coruun Rail Cars
3 Roporling Sipmfivant SuLunty Concerns
n. Passongor Railroad Camers and Rail
‘Tranait Systoms
h Frenght Rail Inclhading Rml Hazardous
Mauluiials Shippers antd Ruil 11nzrdous
Matenolr Rerelvers
G Chain uf Luslody and Contral
v SI:t:llion-by-Sul:llun Analysis of Propasedl
ule
V Rulemaking Analyzes nnd Nohros
A Exscntive Onder 12066 Assessment
(Rogulatory Planmung and Roviow]
R ngulnlur: Flexibulity Act Assassuiunl
C Paperwork Reduction Act
D Internstional Trado Impact Assrssizent
E. Unfunduid Mandates Koform Act
Analyses
F Exetullvo Order 13132 (Federalism)
G. Environmontal Analysis
H. Enurgy Impart Analysis

1. Background and Purpasu

A, Summary of Proposed fAequirements

TSA proposes securky regulations
that would covor a broad spectrum of
the rzil transportation sector, including
freight rmilroad carrlors. passenger
railroad carriers, rall transit systems.
and rail operations at certain facilities
that ship or receive specifiod categorias
and quantities of hazardnus materiuls
‘I'SA prapasas thess ru%ulalmns te
anhance the security of rail
transportation and to address putuntial
socunty threats to rail transpaortativn.
TSA intonds for these proposed
regulations to build upan axisting
Department of Transportatien {DOT)
procadures and reguirements.

TSA's proposa] (s also intended to
augment a DOT proposal to revise the

current requirements 1n the Hazardous
Materials Regulations applicablo to tha
safe and secure transportabion of
harardous materials transportod in
commerce by rail. In this rogard, in
loday’s edition of tho Faderal Register,
PHMSA 13 publishmg an NPRM
proposing te requiro railroad carriers lo
compile ennual data on specified
slupments of hazardons'matermla, use
the dain to analyze aafety snd securily
nishs dlong rul transportation routes
whera those malerials are ransporte:d,
aspuss alleinative routing optons, and
make routing dec!sions based on those
assessmaniz PHMSA’s proposal would
also clarilly its current security plan
requiremonts to addraess en roule
slorage, delays in tranail, defivery
not:fication, and impnse additronal
secunly mspection requirements for
hazardous materials shipments

TSA’s rule propases o apply several
general requirements to all freight and
passunyer railroad carriers. certain
facilities that ship or recoive specified
hazardous matenals by rail, and rail
trunsit syslems:

s Rairl Security Coordinator. Covered
entities must designate a ro1l security
coordinator (RSC) and at least one
alternate RSC to ha available Lo TSA on
a twonly-four hour, seven day per week
basis to sarva as primary contact for
recerpt of intelligence information and
olher security-relatod actvities

= Reporting. Covered entities must
nnmacliately report incidents. potential
threats, and significant securily
conceorns to TSA.

s TSA Inspechion Covered entities
must allow TSA and DIIS officials
working with TSA lo enter and conduct
inspections, tesis, and such other duties
to carry out TSA's statutory
responsibllities. This may includo
copying of records

» Sensitive Securily Information This
rule clarifiss and extends tho protoction
afforded 1o sensitive security
tnformation (SSI) in rail ranspartation
and further identifles cavered persons to
miclude raflroad carmers, certdln ratl
aporallong al facihitves, and rail transit
Sysiems

The rule also proposes to apply
udilitional requirements to fraxght
railroad carners and cartain facilitios
that ship or recaive specifiad hazardous
malcnaﬁi by rail.

» Lacatinn and Shipping Informution
Covered entilies muyl provide to TSA,
upot: request, the location and shipping
information of rail cars within their
physical custody or control thet contan
a specified category and quantity of
hazardous material Thu information
must be providad 10 TSA nwo later than
one hour after reculving the request
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s Chain of Custody and Contral
Covered entities must provide fora
secure chain of custody and control of
rail cars containing a specified quantity
and typo of haznrdgnus malerial.

TSA propuses three categories and
quantiues of uﬂeclﬁad hazardous
materials to which tha proposed
requirements mn this NPRM would

{1) A rail car containing more than
2,268 kg (5,000 lbs) of a Division 1 1,
12, or 1 3 [oxplosive) muterial, as
defined in 49 CFR 173.50;

{2) A tank car conlaining a material
posonaus by inhalation os defined in
49 CFRR 171 8, Including Division 2.3
gasos poisonous by mhalation, as set
forth 1n 44 CFR 173.1135 (c) and Division

zono B 10 accordance with 49 CFR
173.133(a), otlser than residue, and

(3) A rail car conlaining a highway
raute-controlled quantity of a Class 7
(radioactive) material, as defined in 49
CFR 173.;03.

Appendix B to proposed part 1580,
reproduced as Tabls 1 belaw, presents
a bmef summary ol the proposad

apply. The definitions are taken from 6 1 liquids inesting the deflning crileria  sacurity measires required for the
DOT's Hazardous Materlals Regulations  in 49 CFR 173 132[a){1](i}{) and differant cateyories of rall transportation
{49 CFR Parts 171~180), aa Tollows. assigned 1o hazard zone A or hazard antities that this rule would govern,
TABLE 1.—TSA RAIL SECURITY NPRM SuMMARY
Rail cperations
Froht e | Froihirai- | ot conan e | P operaions
road camters | ™02 camers ciibes thal | i ihat re- Passanger Cantain other ot
Praoposed sacurily measure and rule |  NOT trons- I:ndmn'l;gz_ ship (e, n.',',e | covaorun- | ralrad car. .,,".’”'S'.."’"ni.'ﬁ"ﬁ.
saction orting speci- | RGOS | oo tor trana. | _load haz- thers and rall M"ctruslls. Yours!
&d hazardous o poriabon) haz- ardous mate- | translt systems Iistoric, axr.ursloni
maleriels | (1580,100(b)) | ardous mate- | ‘ials wilhin
rialg
Allow TSA o inspact (1580 5) . X X X X X
Appoinl ral  sccurly coordinalor X X X X Only if notfied n
(1580.101 froight; 1580201 pas- witing that so-
senger). cunly threat ex-
nls
Report signlficant securily cancerns X X X X X
{15B0.105 frsght; 1580203 pas-
senger)
Provide location and shipping inlor- X . X X
mation for rad cam containing
specified hazardous matenats il ra
quesled (1580 103).
Cham of cuslody and control require- X X X
menis for ransport of specdled
hazardous matenals thal are or
may ba In HTUA {1580 107)

B Basis for the Proposed Rule

In developing this rule, TSA sought tn
identily and address threats to ral
transpaortation. With respect lo
passenger rail, TSA recognizes that
passenger ratlroad varrlers, commnter
oparations, and subway systems are
lugh consequence targsts in terms of
potontial loss of Iife and sconumis
disruption. They carry large numbers of
peoplo 1n n confined environment, offor
the opportumty for sparific populutions
to be targeted at particular destinations,
and ofton have stations localed helow or
adjacent te high profile government
binldings, maynr office complexes, and
icomic structures. Torrorist hombings
since 1985 highhght the need for
improved government access to, and
monitoring of, transportation of
pesaengers by rail, Terrorists have
attacked the Tokyo subway system
(1995); ercas in and around the Muscow
subway system (2000, 2001. and 2004),
Madrid commuter trains (2004), the
London Underground system (2005);
and tho train system 1in Mumbal

(formerly known as Bombay]), India
(2008)

TSA also considered the threats that
face froight rall lransportation Due to
tha open infrasiructure of the rail
Lransportation sysiem, freight irains can
be particularly vulnerable to atlack
Currently, rail carriers and shippars lack
positive chein of custody and control
procedures for rail cars as thoy move
through the transporiation system (e.g.,
as ontitios loed the ruil cars at
originating [cihities, ds Larrivrs
transport the cais over the tracks, and as
entitiss unload the cars at receiving
facilitles). This can present o sigmficant
vulnerability Whenever entities stop
mail cars 1n transit and imterchange them
without eppropriate sucin ity ineasures,
their praclices cun create security
vulnerabilities. Freight trains
traneporting hazardous moterials aro of
even more concern, bocause an attack
aon Lhose trains (e.g,, through the use of
improvisad explosive davicas (IRNs) 2)

1An IED Is n deviow Fabwliziend s ab suprovised
mannet thot Incorprratns in 1is dosign cxplosives or
dostructiva, lothal, noxious, pyrotoulinie. ur

could result in the reloasa of hazarlous
materlala

TSA Is taking a nsk-baved approach
by focusing an shipmnants of certaln
hazardous materials at this ime Thus,
thus rulemaking is focused on
astablishing chain of custody and
wontry] procedures for mil cars that pose
the grealest security vulnerability,
While an IED ottached to any a1l car
(such as a car transporting coal or
household appliances) would chviously
cause major damags to that car, and lis
contents upon datonation, the mnore
hikely scenasio is that terrorists would
target 4 rail cur cuntaining certain
hazardous matorials in order ta infhct
the most damoge in terms of lnss of life
and property, and nconomir effect

T'o detormine which hazardous
matertals lo identily in this proposed
ragulation, TSA looked to the hazardous
naterlals that the Pipeline and
Hazardous Matenaols Safety
Admimatration (PHMSA)} idantifind in

incendiary chamicals It gunerally Includas a pawer
supply, a switch or timer, and a detonator or
{nittator
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its HM—232 rulo 2 From the list sn HM-
232, TSA 1dontified throo catogones of
hazardous materials that pose the
greatest risk. materials that are
poisonous by inhalation (PTH).*
explosive, and radioective In this
propasad rule, TSA apphes specific
requirements to certan carriers and
facilitios that deal wath these materials

PHMSA cansiders the phrases
“malerial poisonous by inhalation,”
*poisonous mhalation hazard,” and
*{oxic inhalation hazard" to be
synonymous and Interchangeable,
However, PHMSA referred to such
material 1n the HM-232 rule text
axclussvely by the term “material
poisonous by inhalation "' See 49 CFR
172.800(a){3}. In this NPRM, TSA uses
a subset of the HM—-232 list as the
criterion for portions of this rule, and so
this rule usos the term PIH (and also
“material poisonous by inhnlation™) to
maintain consisteney with the PHMSA
HM-232 rule

Each of theso tlireo hazardous
inatenals presonts serious risks Tho
roloaso of PIH materials in a densaly
populatad urbun wrea would have
calustrophic consequenices Such a
reloase would endanger significant
numbers ot people. An example ot this
was seen in the fanuary 6, 2005, rail
accident in Granitoville, South Carolina
A Norfolk Southern Railway Company
freight tram carrying chlorine was
unexpoctedly diverled [rom Lhe memn
track onto g ral spur, The traw struck
a standing traln on the rall spur,
deralling three lacomotives and sixtoen
rail cars and rupturing o tank car
carrying chlorine. Even in this sparsely

opulated aren, the collision resulted 1n
Enal njuries ta oight cihizens and one
railrnad amployee, injuties tn 630
vaaple, and the svacuation of 5,400
Incn residents Dainages lo equipment
and track tolaled more than $2 3
million While tha 4ccident was nol the
result of a terronst atlack, it nonsiholess
illustretes the danger of transporting
PIH materials and tha damage that can
result from a release.

Although the number of rail
shipments carrying explosives and
radioactiva materials Is relativoly low, a
relense of these malerials could cause
serious and devastaling harm. [f

45co Section H B of this proamble for a dolnilad
discussion of the IM-232 rule

ATSA ulan hioullfind spacilled yonntities of those
hazardous matarinls Seo Soctlon 1D of this
prvamble or 49 CCR 1880 200(b) for x st ul v
uantitles

P11 maturinls e gasns or liguids that ave known
ar presunied on the basls of tests to e s tuxie ko
hunians ns tu paso n hazard 0 health duning
transporctation Soa 84 FR 50088, 48 CFR 171 8
173 113, nnal 172 122

1errorists datonated cartain sxplosivis®
at criticel points 1n the transportation
cyclo, thoy could cause significant loss
of life, damage to infrastructure, and
harm to the national economy. If
terrorists perpstratad an attack agaiusi a
reil car transporting caertain radicactive
materials,? thay conld andanger a
sigmficant number af people as woll as
disrupt the supply chain as & result of
contarmination

The propased rule will address the
ahove-identified threats to rail
tranaporiation. Tha provisions in this

roposed rule. including thoss allowing

ior TSA inspections and Lhose requiring

the designation of Rail Security
Cuordinators and the reporting of
suspicious incidents, wﬂl \mprove
TSA's alnlily (o inspect rail operations
antl commumcats with rallroads ancd
mil facihitics. Thiz will provide TSA and
D115 with botter mfarmahion and
momitoring capahilitias concarning
potantial {ransporlahion security
mcidents involving rail travel Also, the
renquiremunts related to hazardous
materials, such as edditional momtoring
and protection of cortain rail cars and
increased avallahility of location and
tracking informahon for certain rail cars.
will deerease tho vulnoerabilities of thase
hazardous materials shipmonts to
attack Through thess nrensmes, TSA
will significantly increase jts domum
awareness regarding ruil secunly TSA
will continue to work with all invalverl
entities to improve rall security

11, Statulory end Regulalory Authorities

A. TSA Autharities To Ragulate Rail
Secunty

'I'SA has tho primary federal rals in
enhancing security for all modas of
transportating Under the Aviation and
Transportation Securnity Act (ATSA)®
and dalegated authority from the
Socretary of Homeland Security, TSA
has broad responsibility and authority
for “sacurily 1n all modes of
transportation * * * including security
responsibilities * * * over modas of
transportation that are oxercised by the
Departmont of Transporiation.” *

"Explosivas in Class | are divided inio six
thvisiona Howrver as discussed in secuon 1 A of
thus proamblo, TSA propases 1o apply subpart B to
pa-t 1500 only to mil cars containing more then
2,268 kg (5000 Tbs) of s DAvialon 11,12 ar1 3
cxplostvr matonal

7 8nr 49 CFR 172, subpart [T

SPub 1 107-71, 11% 5l 507 {(Novewher 19
uo1)

88pr 40 USC 114{d) Tho TSA Assistant
Secrotnry s currant anthiotities utuder ATSA have
boen delegatad (o him by tho Secrolary of Homelind
Security. Soctlon 402(2) of thn Homeland derorny
Act [HSA) of 2002, Pub L. 107-400 116 5tm. 2318
[2002), travaferrod all functiuns uf 15A, melnding
thusu of the Secretary of Tranaportation and the

TSA has additional authorities as
wall TSA 15 specilicully empowered lo
flevalop policies, shategies, and plans
for dealing with threats to
transpartalion '@ As part of ils security
mission, TSA Is responsible for
asgessing intetligence and other
Informatlion to identify individuals who
poso a ihreal to lransportation security
and to coordinate countermeasures with
ather Federal aguncies to address such
threats 1 TSA enforces security-related
regulations and requirements, !2 onsures
the adequacy of security measuras for
the transportation of cargo,' overseos
the implementation and ensures the
adequacy of security measures at
transportation factlibies,'s and carries
out other appropriate dutios relating to
transportation security.'® TSA has broad
reguintory outhority to achieve ATSA's
cbjactives, and may 1ssug, roscind, and
revise such rogulations as are necessary
to corry out TSA lunctions = TSA 18
also charged with gerving as the primary
lalson Ior transporlatinn security to the
intelligance uil law enforcement
communities 17

TSA’s uuthority wiil: respact lo
fransportation securlty Is
romprehensive and supported with
specific powars rolated to the

evalopmant and enforcoment of
regulations, SDs. security plans, and
othar roquiromeants Accordimgly, under
this aulhorily, TSA nluy assess 3
security risk lor any moda ol
transportation, develop security
measures [or dealing with that nisk, and
enforce comphance with those
TMOASITES.

On December 17, 2003, tho 'rosident
issned Homeland Security ’residontial
Directive 7 (H5PD-7, Crilical
Infrastructura identification,
Prioritization, and Protection), which
*establishes a pational poticy for
Federal departments and agencies to
identily und prionitize United Siates
critical infrastructure and key resources
and lo protect them from terrorist
attacks " 12 in rocogmtien of the lead

lindur Serantary nf Transportation of Sormurity

ralated to TSA (o the Sectoiary of Homeland
hecurlly Pursuant e UHS Delegallon Numbor
7080 2, the Secretary dologated 1o the Asmistant
Smartary [thon referrwd to as the Admimstraior of
TSA). subject o the Secratary’s guidance and
control, the anthonity vested n 1he Sueratary with
respact 1o TSA, inchuling that in section 403(2) of
the [IEA

G USC 114i03)

M USC 11iHS) (hl1)-14)

2 USC 11407

Mg USC 114(R[10)

g USC 114iAI11)

340U 8.C 114(015]

wag US.C 114(l0)

140 U S.C 134(M01) andd {S)

WHSPD-7. Paragruph 1



76856

P

Federal Register/Vol 71, No. 245/Thursday, Dorember 21, 2008/ Propossd Rules

role that DHS has for transportation
security, and consistent with the powers
that ATSA granls to TSA., the directiva
provides thst the roles and
rasponsibilities of the Secretary of DHS
include coardinating protaciion
actlvities for ''tranaportation aystems,
including mass transit, aviation.
marnitime, ground/surface, and rail and
pipeline systems " 17 In furtherance of
this coordination procesy, ITSPD-7
provides that DHS end DOT will
“collaborate on all matlers relating to
transporiation securty and
transportabion infrasiructura
protection " 20

To ansuro that 1hs collaboration
occurs, DHS and DOT antored into a
Mamorandum of Understanding (MOU}
on Soptember 28, 2004 In accordanco
with tli.m Soptember 2004 MOU, bath
Depariments share rasponsibilily for rail
and hazardous matenals transportation
security. The two Departments consult
and coordinate on security-relatsd il
and hazardous materials transpertation
roquiremnents to ensure cunsistuncy with
averall security policy goals and
abjectives and o ansura that tha Federal
agencios de not confront the regulatad
indusiey with meonsisient sscurity
guidanca or requirements Tha close
cnordination that has led to these
proposed regulations 15 consistent with
thu MOU

Qu August 9, 2006, PHIMSA and TSA
signud an annex Lo the Suptember 28,
2004 DOT-NHS Mamaorandum af
Undarstunding (MOU) on Roles and
Responaibilities The purposs of the
annex 18 ko dulineale clear hnes of
authornty and respansinlity ancd
promots communication, afficiency, and
nen-duplication of effort through
cooperation and collaboration in the
aron of hazardous matarials
transportation security based on exisbng
legal authanties and core competencies.
‘I'he annex acknowledges that DHS hes
lead authority and primary
rasponsbility for security activities m
all modes of transporiation, and notes
that TSA is the lead Fedoral antity for
transportation socurity, including
hazardous materlals sacurity. Similarly,
on Septambar 24, 2008, FRA and TSA
signed an nnnex lo addrass each
agency’s rolos and responsibilities for
rail transportiation sscunty. The FRA-
‘TSA annex recognizes that TSA acts as
tha lead Fadaral entity for tranaportation
gacunty genarally and rail security in
perticular The annex also recogoizes
that FRA has authority over every area
of raulroad safety [including security]),
and that FRA enforces PHMSA's

13HSPD-7, Paragraph 15
= HSPD-7, Paragraph 22{h)

hnzandous material rognlabons. Tha
FRA-TSA annex includes procedures
for coordinating (1) planning,
inspection, training, and en
activities: (2] criticality and
vulnerability assossmonta and sacunity
reviews; (3] communicating with
affected stakeholders: and (4) use of
personne] and resources.

TSA's proposed requirements ara
designed o strengthen tho exish
regulatory schemea. TSA developa
these proposed regulations, which me
cansistent with rlgg’l"s regulslions,
lhrm:lgh close coordination with DOT
The discussion below explains the
current and proposad DOT requirements
and how T5A’s proposed rule would fit
mto the ragulalnry rmamework DOT has
cstoblishod.

B Departinent of Transporiation
Repulution of Muil Security -

DOT reﬁulates and oversees rail
securily through Uhres of its modsl
udinnustrations The Pipeline and
Hazunlous Malerials Salsty
AdmiInstration (PHMSA), 1he Federal
Railroad Admnistration (FRA), and the
Flaral Transit Admmstration (FTA),

The Fede:al huzanlous maleriuls
transpaliation law (Federal hazinal
law),2! anthorizes the Secretary of
Traneportation to establish regulations
for the sale lransportation, including
securily, of hazanlous malerials in
intrastote. interslate, and formgn
commerca 22 Tha Sacralary nl
Transportaiion has delegatad (lus
authury to PHMSA 2 See 49 CFR I 53;
sen 49 CFR parts 171-180. PHMSA has
issued soveral rulomakings addressing
rafl securtty undor this anthorty

On March 25, 2003, PHMSA
published a final rulo, refarred to as
HM-232, which requires covored
persons to develnp and implament
security plans Covered persons include
those who aoffer certain hazardous
materials for transportation in
commerce and thosa who transport

2110 U A (2 S101 o sy . a5 amendod by soc. 1711
of the lHomeland Securlty Act of 2002, {Pub L. 107-
208, Nuv 15 2n02) und Titlo VI af the Saifn,
Acrnuntalte, Flrxble and Efficioot Transpertation
Enquily Act Legacy for Users (SAFETEA-LU) (Puh.
L 109-50, Aug. 10, 2003}

4 A hazerdoua mntenal i4 defined as i vulstam »
nr matarinl, ur a group or clazs of matecial,
hincluding sn explosive. redionctive materinl
infections substancoe, flnmnble or conbustible
hiquid, solid, or gas: loxie. mildiztng. or curnusive
ratarinl: anrd comprrssod gas) when transported 1n
& particular ansount or furns Hhat the Secretary of
Transpartation dlstormincs may poso an
unreasonabla rusk to health nnd safely or property
Sec 49 U S.C 5102{2) ancl 3103(a)

1P EMSA 13 the Federal agency charged with
proteciing the Nation Boin the rlsks Lo life, health,
propeny, aml 1ho onvironmont mbhoront in the
commoranl trmsporiation of hazardons materjals
by all nodes of tranaportation, inclurding mpehnes,

cartnin hazardous malerials in
cammaorce 2* Tha HM-232 linal rule
requires petsons whu olffer for
transpartation or transport the following
hazardaus matenals to develop and
implemenl socunly plans. (1) A
highway routs-controlled quantity ofn
Class 7 (radioactive) material; {2) more
than 25 kg (55 Ibs) of e Division 1 1,1 2,
or 1 3 {explnsiva) malerial, (3) more
then 1 L (1.08 gt) per package of a
mutenal pnisonous by inhalation in
hozard zone A, (4) a shipmnl In a bulk
pockaging with a capacity agqual o or

reoter than 13,248 L (3,500 gat) for
iquids or gases or greater than 13 24
cu%ic metars (468 cubic feot) for solids,
[6] infectious subatancos hsted as seloct
agenis by the Centers for Disease
Control and Prevention {CDC) in 42 CFR
pert 73; and (B) 4 shipment that requires
placarding 28 In effec, then, the HM-
232 final rulo applins tha security plen
requiramant 1a a shipper ur carmnier of a
hazardous matanal 1n an wmaunt that
requires placarding nad to suluct agents
HM-232 requiros cavaresd persuns o
perform an assossment of the
transportation security risks associatacl
with the materials thoy handle and to
implement methods for addressing
thasa nisks. At a minimum, the secrity
plan must address personno] aecurity
prevantion of unauthonzed access. on
route security, and training of
employess

ther PHMSA regulalions seck to

reduce the risks to snfety and security of
lsaving loadnd rail cars unsttended for
long periads of titne Pursnant 10 48 CFR
174 14 and 174.18, a carrior inust
forward each shipment of hazardous
materials "promptly and within 48
hours (Saturday, Sundays, and holideys
oxcludod]” efter the carrier accepts the
shipment at the originating point or the
crrrier receives the shipment at any
yard, ransfer station, or intercha
point Where there Is only biweekly ar
waukly service, the currier must forward
a shupment of hazardous materials in
the first avallable train Additionally,
carriers ara prohibited from holding,
subject to forwurding orders, tank cars

*GAFR 14510 Soe 49 CFR 172 80D, 172 80Z, unl
172 804 FHMSA amendurl HM-232 with HM-240
{DOT Docket No. PIIM5A-ZuD5-22208 70 FR
7J15b (Docomber 5, 2008)) HM-240 muvisnd
terminolagy, definitions, and requiraments for
coosistency with the Hazardous Materials Snfaty
aml Seenrity Reauthonzahon Act of 2003, Tile VI
of Pub 1. 108-50, 117 Stul 1144 (August 10, 2005).

4 Undor the Fazardous Maierinis Regulations,
placards are roquired for hnzardous matenats that
poso sigmfieant tr, ation Haks. Ilucands uso
oolors symhnls, numbnrs md bext, Tlus i rmt of
DOT's aystem of hazatd ronununictiun 'l
systom nolifias emergency rospuniors and thuse
who must handle the packoges in the eourse of therr
rmplaymani hinw to handle the ltems §n
transportation and [n Uie event of o wecident
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loaded with hvision 2.1 (flammaoble

s). Division 2.3 [poisonous gas) or

loss 3 [Hlammnble liquid} matorials

PHMSA, n consultahon with the
Federal Railroad Administration (FRA)
and TSA, has recautly proposed to
reviso the current roquirements m the
hazardous matarials regulations {HMR)
applicable to tho safo and securo
trangpartation of hazardous materials
transported in commerce by freight rail
(Routa Analysis NPRM) Amang other
things, PIIMSA is proposing lo require
frelght milroad carriers 1o compile
annuel data on specified shipments of
hazardous materials, use the data to
analyze safely and security risks along
ra1l iransporistion routes where those
materials are transported, assess
altarnative routing options: and make
routing decisions based on those
assessments

FRA, the agency within DOT
rosponsiblo for rallroad safety,
administers the Federal rallroad safaty
lows, which provide FRA with authonity
ovor “every aros of rallroad safety " 20
49 U 5.C 20103{a) The agoncy has
1ssuad a wide range of salety
regulalinna. In addition. FRA enforces
PHMSA's hazardous materials
regulations, including the HM-232
provisions requinng security plans See
49 CFR 1.49,

Tho FTA provides financial asmstance
to support a varloty of locnlly planned.
constructod, nnd operated public
uansaporialion syslems thruughout thy
United States. Undar 48 CFR part 054,
FTA manages Slate Safoty Ovarsight for
Rail Fixed Guideway Systems.2” The

Intion requires states fo oversee the
salety and securtly of rail fixed
guideway systems 28 through designated

#The torm “"Fodoral ratiroad snfoty lawa™ monns
tha provisions of luw genomlly ut 10 U.§ C sublille
V.part Anr 49U SC chupler 51 ¢ 57 and the
hiles, ragulations, arders, and siandards Issued
under nay of those proisions Sew Puli L. 103-272
{1004}

37In 1011, Cangress roquired, for tho flest tine,
that I'TA estaiish a progrom providing for Ue
Siato-conducted oversight of the safoty and socunty
of rail aystems ol ngolated by FRA Sew
lmermordal Surface %ﬂmpnﬂnuw Efficioncy Act of
191, Pulr L 102-240 Sec 3029 29 U S 3330
FTA publishod 11s final rulo adopling o now g'arl
039, Rail Fixnd Guidnway Sysiems, State Saloty
Oversight, on Docember 27, 1995 (G0 FR 67034): the
finzl rule want iato offect on Januaty 1908 FTA
published a revinion of tha final ralo oa April 20
2005 (70 FR 22502) to akl clarily:ng antions,
fortber spacify wliat tho Stato mmat requure to
momitor safaly and secunity on nan-FRA mil
systams, and e ata into the body of the
rogulstion matennl previnusly Incorpomied by
tafopanco

MFTA doBnes a rail fixed guldeway sysiom In 40
CFR 858 3 to mean any hglt. heavy, mpid it
syniem, monarl, mchined plann, luniculer, trolley,
ur sutvtualed andmyay (hat (1115 not rogulatur by
FRA, and (2] I included in FTA's caleulation of
fixad puidnway rouls miles or recelves uuliog

Oversight Agences (0As) 29 The OAs
must reqenro the transit agencies tn
develop and Implemant writen sysiam
safety prograin plans and system
rerunity plans ' and to conduct annual
roviows of thelr plans.3" Additionally,
the OQAs must require transit ngoncies to
develop and document a process for the
performance of on-going Internal safety
and security roviews wn thair system
safety prugram plans 32 Finally, the OA
must requirs gach rail transil system
under 1ts responsiinlity to notify the QA
within two honrs of an accident or other
incident mesting speclfied paramaters,
including luss of life, injuries requiring
iminediate medicel attention, property
demage to ra1] transit vehicles or
facllities of $25,000 or mors, avacuation
due to lile safety. collision at o grado
crossing, & main line derallment, or a
collision batween rail transit vehicles,

II1, TSA's Proposod Rail Security
Roquiroimeits

TSA has designed this rula so that It
would build on DOT"s existing
regulatory scheme, This ruls would
augment existing and proposed PHMSA
requrrements, address socurity
vuloerahilitios in the froight rail
regulatory schams, and complument Lhe
DOT rogulalury schieme regarding
passenger ratl and mass transit

A Comparison of TSA's Proposod Rule
With the DOT Regulatory Scheme

First, TSA's NPRM would expand the
scope of pre-shipmont inspections of
rail cars containing hazardous matorials
Existing PHMSA ragulatione romuire
froight raflroad carnars tn parfarm a
saloty inspoction at the ground level of
each rail car contaiming hazardous
materials.*® The proposed PHMSA
Route Analysis rule would require
carrlers lo alsa inapect for signs of
tampering with rail cars (including
tlosures and seals] during the pre-
shipment napection (e.g., look for 1Ds,

mwler FTA’s formuln program for urbanizrd arcas
{40 U.5.C 5340), or () Has submitind

i umestalian b FTA inhieating s jmtent 10 hn
includod in I'TA 3 ealculntion of fixad guldowuy
routn milms ta reenlve fumling under FTA's [onaula
progrom for urbanizs] nreas [49 U 5.C. 82361

=¥ See 49 CHR 650.1.

" Seor 49 CFR 650.17 and L5Y 41 For a lint of the
roquired alemends for cach plan see 40 CFR 859 10
ond 659 24

1 Spn 49 CFH 659,35

- Sk 49 GFR 659 27,

11 Sea 449 CFR G50 1

" Pursuant o 49 CFR 174 5, a carrler musl
Inapert at ground lovol for required markings,
labels, placards secumment of closures, a
lunbagn A “grountt lovel * inepoction is an
\nspoction Tﬂmmd with tha rolroad emplayer
inspecting the rail car whilo randing lavol with the
car, wathout the empleyes climbing on top of the
[~ 4

suapIcious ilems, or uny other itams that
do not belong) 3%

TS5A's NPRM would expand thess
mspechans oven furthor Existing ancl
propozed DOT regulations include pre-
shipment spections for railroad
commers, howovar, they do not require
securily-speafic inspactions for rail
hozardous materials shippers TSA's
praposal would require cortaln rail
hazardous matereals smppers to
physically inapect a rail car from a
security perspectivo {including closures
and seals) before translerring custody of
a rail car to a freaght railroad carrior
Shippurs wanld have to inspect for
signs of tampering; for ony other signs
ihkt the security of the car may have
been compromused, and fur suspicious
iterns that do not belong, including the
presence of an TED.

Serund, TSA's NPRM would address
othor security vulnarabilitios that
currently exiat in the freight rail
rogulatory scheme Current regulations
do noat inclade chain of custody
raquirements and, therefore, current
rogulations do not address security
vulnerahilities for hazmat cers in tranait
or at tnterchanges To address this 153ne,
TSA proposes chain of custady
requirements, including requirements
feor moamiared und protected transfer
locations, and documented transfers In
adlditlon, current regulations do not
cantain requirements for 181l L
location reporting and, therafors, do not
aclddress the Foderel Government's need
for prompt, critial informalion if it
becomes necessary to reroute, stop, or
ntherwise protect shipments and
populations to address specific secunty
threats or incidents. To address this
13sue, TSA proposas rail car localion
ond informallon reporting requiroments

[hird, thisa NI’RM would compilement
the existing DOT regulatory schame for
passonger and rail mass tranait. This
NPRM would enhance ovarsight of rail
fixed guideway systems. FTA's
rcgulntions, at 49 CFR part 858, direct
rail transit agencies and OAs to conduct
security reviews FTA doss not oversae
these revicws This propased rule
would augment these requirements
TSA inspeciors would provide the FTA
end responsible State agoncies with a
field presence, which hids not existed
previously, to monitor and assoss

8 PIIMSA intonds fur thuse requirements Lo
addrmis thoso mtuntious whenr unautlionzed
mihwiduals ntlemm{l to causa a secunty inrulent by
tamnpering with rail vars (2 g, introducing an J&I) (0
n car 1o detannte an exploson or to cauze u
hozardous materinls reludc)
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compliance with sacurty
raqtilrements

T5A's NPRM would slso complement
tha exlsting DOT regulstory scheme for
passenger and rall masa transit by
allowlng TSA inspections, requiring the
designation and use of RSCs, and
roquiring the reporting of threats and
mgnificant sscurily concams TSA's
prapoasd requiranents would enhance
tha agency"s abilily to maxunizy its
domain awareness and recognize
poseible national trends lavalving
security issues. As a complemsnt to
FRA's exerciso of ita safety outhority
over covered passenger rail opertions
mvolving “evary area of railroad saiety”
(see 40 U.5 C 20103(a)), snd FT'A's
oversight of ril fixed guideway systoms
[see 49 U.S C 3330 and 49 CFR parl
658), TSA would assess threats to
socurity, menitor the state of awaronoss
and readiness throughout tho passanger
il and rml masx transit soctors,
determine the nrdequacy of an ownor or
operalor’s sucutity measnres, and
“iunlify rucurity gaps

B Scope and Applicability

Conslstant with ATSA’s broad
anthorities and wath the fact that
terrorists may larget any part of the reil
trunsportation syslem, thts N'RM
would impose roquirements on all types
of ruul operations, including fruight
rallroad carfors; wtarcily, commuter,
and short-haul railroad passenger {rain
service, and rmil Lransit sysiams The
rule would alsv apply to rail hazardous
matenals shuppers that offer, prepare, or
loud for transporlalion in commerce by
ra1! one or more of the specified
categories and quantitles of hazardaus
materials. Also, the rule would apply to
rail hazardous matenals recoivers that
roceivo or unload the specified
hazardous materials hy rail 1n a High
Thrant Urhan Area (HTUA).37 In
add:lion. tha rule would cover the
operation of private rm! cars that are on
or ennnacted to the genaral ralroad
system of transportation and tourlst,
scemc, historic, and excursion
operations, whether on or off the general
ra:lroud system of transportation

= Moraovor, since TSA s inspoction sutharlty
ovar rui trannt systems ls not hmited 1o rai} fixed
fuidoway systrms recely ing or seeking to recelve
funds under FTA s formula program for urhunizad
arens amd Is thernfure brusdar then tha scapr of
covorege of FTA's regulntion (40 CTR part 830).
FSA 1ouy be nhir to share information on
assessments of the security of mil transit sysioma
nut currenily sulpect to OA secunity raviows

37 The npplicablilty of cortain provisions of this
prupnsod rale depends an which hnzardous
imitorials are invetved and whather the maferiala
arn locatod In HTUAs. For u discusmon of thesa
195uns, 500 saclions 1A 5 and [ILA.8. of the
jrreamhla

Wilth respect to freight railroad
carriers and rail hazardous matenals
facilites, an important issue relating to
the scopo of the rulo is which activities
arg transpartation-related and, thersfory,
within TSA's Iurlsdicllun Thus section
af the preamble discusses the scopa of
the applicability of the proposed rule to
ireight railroad operators, rall hazardous
materials shippers, rail hazardous
materials receivers, and passanger
railroad carriers. It also ident!fies
activities thal aro transportation-related
and, thereforo. within tho scope of the
proposed rule TSA defines the tann
"ransportation,” as related to secunty
purposes, more broadly than PHMSA
dofines tha torm. as related 1u safuly
purpasos

1 Freight Rallroad Carriers

This NPRM propases requirsments
that apply to all freight roilrond corrlers,
excepl for those carriers whose entire
operations are confined to an industrial
installation The proposed rule wuuld
not apply fo. for examplo, a planl
railioad carrior In a ateal mill that serves
only the noeds of the plant itaslf s
does not go boyond the planl's
boundarias OF course, even where a
railroal] Larrer operates outside the
geueral system oF transporlalion, other
ruilroucd carriers that aro part of that
general systom may onter the first
railroad carrler’s property. For axampls,
major rallroad carrier may antor &
chomical or anlo planl via an imdustriat
lead Lo prck up o1 set out rail cars. In
such cases, the railroad carmer that 15
part of the goneral system wonld romain
part of the general system while inside
the installation. and TSA’s proposed
regulations would continue lo cover all
of its activities. Moreovar, elthongh TSA
would not directly regulate the
tronsportation operations of the railroad
canier located inside the installation
that taka place solely for the carrier’s
own corperate purpose, TSA would
assart its sucunity authority over all
sucurity matlers involving that peint of
connection, to the extont the general
system rallroad carrier is et:ga&:ng m
transportation activitios with the
installation railroad carnerat a point of
connaction to the general system

The appheahilily of the proposed
freight railroud cairier requirsments
vary dapanding on whether the carrier
transports sYl:Iﬂad categorles and
quantities of hozardous malarials and
whather these malerials arc or may ha
located in HTUAS The regulation
would, however, ruquira ull freight
raflroad carrlere (rogardless of whether
they transport any hazarclous matsrials),
as wall as freight railroad carners

hosling pussenger operations,® to ailow
TSA mspectinns, have rn R3SC, and
report significant security concerns.
I'SA's statutory authority over the
security of frelght rail transportation is
co-extensive with FRA's autharlty aver
freighi railroad safety; accordingly, TSA
is propasing lo make subject to this rule
2!l freight railroud carners that are
subjoct to the jurisdiction of FRA. With
raspert to frmpht railroads, FRA's
slatutary junsdiction extends to all
entibies that can be cunstrued as
railronds by virtue of their providing
non-highway ground transportation ovec
rails or electromagnetic guideways, and
wil] extend to future railroads using
uther technologles not yet 1n use. Sco 49
U.S.C. 20102 Moreover, by dologation
from the Secretary of Transpartation,
FRA has authority to enforca the Federal
hazmat laws, especially with regard to
rajl ransporiation of hazardous
malerlals, and has bolh regulatory and
enforcement authorlly under the Federal
raflroad safely lnws. See 48 CFR 1.48.99

2 Rail Dpurations at Certain Fixed-Sita
Facilitiss

The requirements of this NFRM will
4pply to rail hazerdous materials
shippers and raceivers. Speoifically.
TSA proposes that shippers and
receivers be subject to TSA inspaction,
heave RSCs, report significant sccurity
concerns, provide location and shipping
information for specified hazardous
malarinls, end provide a secure chain of
custody and control for specified
hazardpus materials For purposes of
this NPRM, TSA uses the following
definitions: Rall hazardous malerials
shippurs ara facilities that are connected
tn tha general ravlroad system of
transportation and offer, prepare, or
load for transportution by raul one or
mora of the specified categories and
quantities of tha hazardous materlals
histed 1n § 1580 100(h) uf the NPRM,
Rall hazardous matarials raceivers are
facilitles that ars connscted to the
gengral railroad systam of transportation
and thst roceive ar unload from
transportation hy rail one or inore of the
:ﬁecil‘iad t:ategor:as and gudntities of

e hozardous materials listed in
§1580.100(b) of the NFRM Both
definiions exclude facilities that the
Federal gnvernment operates

TSA's statutory authonty uader
ATSA oxtends to rail hazardous
materials shippers and reculvers, In
addition lo the nuthorities deseribed in

“The term “hosting” miars to the s:itustion
whrmt 4 puseongor oporotian rcenvas trackaga righi
to operate over track that anativr Innglit or
passenger rtlroad cacrer owna or apernios

™ 5er 49 CFR part 20, Appendix A for FRA's
dewnilod juriadiction policy statement.
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Section IL.A. of this preamble, TSA
carnes out such other duties and
oxotcises such other powers relating to
iranaporiation security, as the Assistant
Secrelary considurs npprepriate. to the
oxtant authorized by Ew 0 Mare
specifically, TSA is smpawsrad to
ensurn e adequacy nl sucuriiy
measures for the transportation of

0.11 ATSA doas not limit TSA's
autharity to protocting the socurity of
cargo only while i Is on a particular
conveyance, bul rather extends it to the
entire transportation systsm, including
facilities

This proposed rule covers anly those
hazardous materiale facilitios that (1)
Are connucled to the general rail system
of transportation, and {2) offar, prepare,
load, receive, and/or unload for or from
transportation by rail, specified
hnzardous matorials Hazardous
materals shippers load rail cars thal
Iruight ratlroad carriers pick up for
transport The rall cars may travel
anywhere i the general transpottation
system, Including [n and near Jugh
population druas, critical mfrastructure,
and other critical areas Sometimes
loaded rail cars will remain for some
time at the shipper’s [arilily awaiting
mchup from the carmer. Whather haing
loaded at facilities or swaiting pickup at
facilitios, theeo rail cars coulc? endanger
surrounding aroas Under AI'SA, TSA
has authorily o eosure the adequacy of
securily ineasures at Lhe transportalion-
relatud areus of these facilltios. ‘This
includes authority to Inspoct those arcas
used [or transportation security
activitles. This would Include, for
example, control rooms or offices where
sccurity activitios are initiated or
monitored

TSA used a nsk-bused approach in
determin.ng the raill hazardous materiala
facilitias to which this rulemoking
would apply. The lugheat risk axists
from the rail lranaport of the specifiud
hazardous madtsrials when those rail
cars are In or near an HTUA. TSA
decided to usa the HTUA histing to
define thoae areas for which this
rulemaking would provide additional
security measures. A rail car departing
any rall hazardous matorials faclht
could euter an HTUA TSA notos that,
os to rm] hozardous materials facihities
rocelving ar unloading hazardous
matanals, tha highest risk is al thogs
facilities that are located within an
HTUA Thersfore, TSA proposes thet
the regulation vover all rail hazardous
matenals facilttios that recetve or

w49 U S 1Ms):
w4 USC 114{000)

unlond, within an HFUA., one or more
of the specifled hazardous matarials.i2

3. Passonger Rail (including Rall Transit
Systoma)

TSA's uuthority is not limited to
FRA's jurisdiction aver passenger rail
and, therefors, tncludes rail transit
systoms TSA’s authorily 15 also not
circumscribod by FTA's jurisdiction
Therefore, the propesed rule would
apply to all passanger raitroad carrfors
within FRA'a statutory jurisdiction
(including toursl, scenic. tustoric, and
excursion oporations], and all rail
transit aystoma {including light ra:l,
heavy rail, rapid transit, monorail,
inclined planes, funiculars, cabla cars.
trolleys, and automated gndeways)
within FTA’s statutory jurisdiction, ond
other passenger rail systams.

'I‘SX poses 1o apply this rule ta all
ratiroad carriers thal operate passenger
train sorvice, provide coinmuter or other
short-hau! passonger train servica in a
metropolitan or suburban area, or host
the operations of surh passenger train
gervice Under the provisions of the
proposed rule, TSA would regulate as a
passenger railroad catrier any public
autharity that indirectly provided
passenger froin service by contracting
oul the actual operation to anotler
railrond carrier or independent
coniractor. Although the public
authority would ultimately be
responsible for designating and using an
RSG, allowing TSA to conduct
inspections or lests, and reporling
significant sacunty roncerns, the
rariroad earrier ar other independent
cuntraclor Lhal opersles the authonty's
passeager rail service would be required
1o fulfill all applicable responsibilities
with respect o rail transportation
security plannimg, including
implementation,

The proposed rule would cover
froight railroad carriers that host the
nperations of passongoer tromn service
over its lines, but that newther provide
nor cperate pagsenger train servicy
ilself. The proposal would alsu cover
pussenger railroad carriers that, 1n
addition to operating or praviding their
own passenger train service, host the
operations of olher passonger railrond
operations TSA recognizes that under
the proposed rule, the host freight und
pussenger raflroad carrlars would
already be sublect to the provisions of
the rule (s.g, anbject to TSA inspochion,

42 Note fhat FHMSA's regulzilons ilo nol apply
after the dolivermg carrier daparts the fncility, See
49 CFR 171 1{c)(3) ond 171 B TSA's proposal to
cover Lhe tranaportation-relatad azunx of the rail
hazarduus materials facilihos that recoivo or unload
the subjoct rail cars 11 the HTUA would extand
beyond that thae.

required to hava rail secunty
coordinators, and required to report
significant security concerns)
indspendant of their additional role as
hasts to passenger lmin service.
Novertheless, based upon the unique
operational relatlonship betwoen the
host railroad cartior and the pussengar
operation, as well as the specific nature
of a particular security situalion, one of
the railruad carriers may be better smited
to assume primary compliance
respons:bilily under the proposed rula.
TSA expects that a ralroad cariiar That
operales passanyer train service over the
line ot a host railroad carrier would
reviow all of tha RSC and sucurily
concern reporting requiremants of the
host reilroad carrier and that hoth the
host rarnier and the passenger operation
would coordinate their respoctive rolas
1n fulfilling thase reqquiramants
Actordingly, iF there were s significant
security voncern wnvolving a hostad
passenger aperation, TSA would accopt
ona jointly-submitted report from bnth
carsiery, rather than separate reports
from guch carmer

‘I'SA rerngnizes that host railroad
carriers already bear certain sigmficant
safaty mul secunty responsibilities For
exemple, pursuant to FRA emergoncy
preparailness ragulations, host railroad
carriers must have procodures for
muking umergency respondar
notifications, bo capable of rendering
assistance to the invelvad passanger
railrond cartiors during omerguney
siluationy, and address any physical and
operating characteristics of their rail
lines thal may affect he safoty of these
railroad oporations (such as ovacuating
rassengers [rom a framn stalled in &
hunnel or on an alevated siruclure} See
49 CFR part 239,

TSA's praposal to cover rai] transit
systoms would build upon NOT's
uxisting regulatory schome A rail transit
system is genarally subject 1o the
mitsdiction of FTA, FRA, or both; the
determining factor for jurisdiction s
whether the Lransit sysiem is connectud
to the general railroad system of
trausportation. For rail transit systems
that are ol connected to the general
systom, the applicablo DOT
requiremenls include FTA's State Satety
Oversight for Rail Fixed Guideway
Systama ragulations.** For tranglt
gystems that are connected to the
general raitroad system, FRA may
axarcise jurisdiction (see 49 CFR part
209, Appendix A for a dotailed

# S5eg discussion n Section INC of s
proamble
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discussion).* For those rapid transit
systams thal are connected to the
general system in such a way to warrant
axercics of FRA's jurisdiction, anly
those portions of the rapid tranasit
systam that aro connected to the general
aystemn will generally be subject to
FRA’s 1ules For those rapid transit
systems that are not sufficiently
connecied o the general railroad system
to warmant FRA's exercise of
jurisdichion, FTA’s tules will apply.
TSA's authorily aver rail transit
syslems ie not linuied to rail Fixed
gutdeway systemns receiving or seaking
to recervo funds under FTA’s grant
program, and Is thorefare broadar than
the scopo of covorage of FTA's
regulation (49 GFR pert 659).
Accordingly, TSA's nuthonty extonds to
all rail transit systems regardloess of
whethur the system Is subject lo
regulation by FTA, FRA, or nefther
HYBRCY
4 Other Roil Operations

Some of the requiraments in this
NPRM would apply to tounst, scene.
historic, and excursion passonger rayl
systems. Spacifically, these types of
operations would bo suhbject to
inspechion by TSA and DHS officlals
and would be required to roport
sigmificant secunty concerns See
proposed 49 CFR 1580 5 and 1580.203
In addition, these oparations would be
subject to the NI'RM's roquirement to
designate and use an IETSA
notifies the oporation in writing that a
security threat axists concerning that
oparation. See proposed 48 CFR
1580 20t TSA 13 including this
requireinent, becanse tnurist, scenic,
historic, and excurslon operations are
palentiaf terrorist targels, and so there
may be some situations whara TSA
wishes to inspect these operations to
assess their sacurity.

With Iwo exceptions, FRA exerclses
jurisdiction over tourist, scenic, and
excursion rmircad operations whether
ot not they are conducted on the general
railroad systom The rxceptions are: (1)
Ol:mtions of less than 24-inch page,
whuch, historically, have never baon
considered railronds under the Federal
railroad safety laws, and (2) operatiuns
tha! are off the general railroad system
of transportation and “insular " 1% See

%1 FTA's rules on mil fixel puydeway sysloms do
not nﬂﬂy to auy mpd tranalt systems or pocttons
hornnf stibject o FRAS rulos

¢ [nsulority Is an issun only with regacd 1o tourst
opuraticts ovar autmde of the general
syslem uswil exclusivaly [nr such oportivus, FRA
considars ¢ tounst operstion 1o ba Insular If s
apnrahons are himitod i g s 0 enclave In such
a way thul thero i[5 no reasonn ctatian that
the safety of any momber of the pulilic except »
business guoet. a liconsoe of the tourixt operatlon

Appendix A to 40 CFR part 209 A
tourist opsration is not part of the
general system whon tho oporation 18
conducted on track used exclusivoly for
tourist operation purposes. If a tourist
operation conducted off the general
system 15 1nsular, FRA doos not exercise
jurisdiction over it, and nona of FRA’s
Tules npp?. If a tounst operation
conducted off the ganaral system is not
insular, FRA exercises jurisdiction ovar
the operation, and some of FRA's rules
(i.e.. those that specifically apply
bayond the genaral system to such
operations) will apply, &

TSA ulso proposes hat the aporators
of privata cars, including business or
oflicu cars and clrcus truins that are on
or conneisd to the general railroad
aysiam of transportatinn, allow TSA to
inapect and be required to report
:i;iniﬂcanl securily concorns TSA
belisves that a private car operation that
hauls passengors should parform a basic
leve) of security preparodness planning
consistent with the plnnning of othor
passengor train operations TSA
recognizes the fact that private rail ears
do not hun! as many passengers as these
other operations and, therefoe, those
rail crrs conslilute a less attractive targel
for turrurists Moreover, TSA recognizas
that host raiiroads, such as National
Raflroad Passenger Corporation
(Amirak} and commuter railroads, often
haul privale cars, and thess hosts wonld
lrsacy be 1equired tn have RSCs, who
rdn surve as a polnt of contact with TSA
while the host is hauling the private

curs,

Finally, TSA sevks conmunent on
whather here are financal, operational,
or other facturs thal are unique to the
uperation uf tourist, sgenic, historic, and
oxcursion passengor rall systoms or the
operation of private rail cars and if so,
what those faciurs are,

5. Speclfied Hazardous Materlals

Cartain provisions of this proposed
rulemaking (i e, the ones allowing TSA
inspactions, requiring the designatian of
RSCs, and requiring reporting o
significant security concerns) apply lo
[reight railroad carriers rogardloss of

or no effihatod entity, or u trospasser would bo
affectod by the operations A tounst vpierablun wall
uml br coomderad insular if ane ar more of the
following exists on Its line {1) A public bighway
ral cxnssing thai 13 in usw: (2) An ot-grade ruil
rxoising that i In use: (3) A hiridge over a publie
roard or waters usod for commarcinl nnvigalion, or
{4} A commun Lorrddor with a railroud fa, {tw
apacriions ara within 30 foot of thoss of any
tRllrond

* For example. FRA's rules on o fdenl mporting,
slean loramotives. and grads erossing signals apply
10 thase non-invular tourist upuratons {soe 40 CFR
225 3, 230.2 and 234 3), 23 doull of FRA's
procodural rules [48 CFR parls 209. 211, and 216}
and the Federal roflrond snfoly stotutes thomsalves

whether they lransport hazardous
nmlurials However, some provisions of
the NFRM [1.s., the ones roquiring
antitlies to provide location and
shipping information and to provide a
secure chain of custody and contrul)
apply only to the rail hazardous
naterials shippers and recoivers and
fraight rail carriers that handle
specified categaries and quantibios of
hazardous materlals. Generally, tho
spacified chemicals are thoso that are
“polsunous by inhalation,” certain
oxplosives, and radioactive materials,
Proposad saction 1580 100(b), lists thase
matarials and applicalile quantities.

(1) A raal car conteiming more then
2,268 kg (5,000 Ibs) of a Division 1 1,
12, or 1,3 [explosive) material, as
dsfined in 49 CFR 173.50

(2) A tonk car containing a material
peisonous by inhalation as defined 1n
49 CFR 171 8, including Division 2.3
pgases polsonous by inhalation, o3 sot
forth {n 48 CFR 173 115(c) and Division
8 1 liquids ineeting the defining critorn
m 489 CFR 173 132(a)(1){li1) an
assigned 1o hazard zone A or hazard
zonu B 10 sccordance with 48 CFR
173 133(a), nther than residue, and

() A rail car containing a highway
mutte-contriled quantity of a Cluss 7
(radioaclive) material, as defined in 49
CIFR 173 403

DOT's Hazardous Materials
Repudatiung Jdefine the term “material
poisonous by Inhalation™ in 49 CFR
171.8, Materiuls poisonous by
inhalation, also called poison inhalation
bazard (PIH) materials, are gases ar
volatile liquids that are toxic to hunians
when Inhaled. Specific classificalion
cnteria for PIH gasss arg 1n 49 CFR
173.115(c] and 173 118(a), classificalion
criteria for PIH liquids are in 49 GFR
1734,132{n){1)(i1) and 173.133{a)

PHMSA defines “radinactive
matarial” to moan 4 materel containing
radionuclides where both the achwity
cuncentration and the total achivity in
the consignment exceed the values
specifiad in tho lable in 49 CFR 172 4306
or values denived according 1o the
nstructions in 49 CFR 173 443 Sew 49
CFR 173.403 A highway oute
controlled quantily refers lo a quantity
n a single packuge that exceeds one of
the following amounts: 3,000 times the
A1 value of the radionuclides, as
specificd 1n 49 CFR 173.445 for special
form Class 7 (radioactive) malerial,
2,000 times the A2 value of the
radivnuclides, as specified In 49 CFR
173,435 for normal form Class 7
(rad1oactive) material: ar 1,000 TBq
(27,000 Ci), whichevar 15 luasl

Under the HMR, an “explosive” rufere
to “any substance or aruicle, including a
dovice, which is designed to function by
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explosion (1.6, an extromely I'ﬂ£:d
release of gas and heat) or which, b
chemical raaction within itself, is able
to function 1n a stmlar manner gvan f
not designed to function by explosion,
unless the substance or article is
otherwisa classed undor the [HMR].”
Ses 49 CFR 173 50. The term includes
a pyrotechnic substance or article,
unless the substance or article is
otherwise classed under the FIMR
Explosives in Clags 1 are divided Into
six divisions However, based upon tho
relative sxplosive hazards of the
explosives in these dlvisions, TSA
propases to apply subpart B of part 1580
to axplosives in rail cars contaming
mare than 2.268 kg (5.000 Ibs] only in
Divisions 11.1.2,and 13 Division 11
connisls of axplosives that have a mass
losion hazard A mass explosion s
one which affects almost the entire load
Instantanoously, Division 1.2 consists of
explosives that have a projection hazard
but not a mass explosion hazard.
Division 1.3 conststs of explosives that
have a fire hazard and efther a mmar
blast hazard or a minor projection
huzard or both, but not n mass explosion
hazard See 49 CFR 173 S0,

TSA, PIIMSA, and FRA have assessed
the sucurity vulnerabilities associated
wilh the transporiation of different
typus aml Llasses of hazardous
malerials. In this NPRM, TSA has
applied snhanced security requirenients
1o the spucified hazardons meteriels
bused on specific transpurtation
scynarina These scenarlos depict how
individunals could deliberalely use
hazardous materials lo Lause significant
tasualiies md Emperly damage. The
malorialy and the quantitive specitied in
proposad § 1520 100{(h) presant &
signiRecant ral transportation security
risk and an atiractive target for Yerrorlsts
because of the potential for them to use
these materials as weapons of mnss
offect TSA continues fo evaluate the
socurity nsks associated with the
transportation of hazardous matenals
and may propose additional regulations
including regulations partaining to other
materials or quantities of materials in
the future

‘Tho proposed rule excludes tank cars
conteining only residual amounts of the
hezardous matenal. From a secunty
perspaciive, it appaars that the
consequencos of the relsass of residual
PIH materials would be significantly
lase than the cansequencas of an
incident involving a loaded tank car.
TSA seoks comment on whether it
should apply the requirameants in this
NFRM 1o fewer or additional hazardous
muatorials or should axtend tha
requiraments to include tank cars
containing residus TSA also sesks

commeni on whrther there are other
hazardnus matanals that coulil cause
significant loss of life, transpurlation
systam disruption, or «conomic
isruption and whether TSA should
apply the requiremonts of this NPRM to
lllmsa ather malenals. TSA will continue
lo avaluate whelher it shuuld expand or
reduce tha List of hazurdons materiala
and whether it ghottd make lank cars
containing residua subject to the 1uls.

6. High Threat Urhan Areas (HTUAs)

The proposed requircments for
reporting shipping and location
information and for providing a secure
chain of custody are applicable ta the
teansportation of specified hazardous
matanial that 18 or may be in an HTUA.
TSA is using the tarm HTUA and its
dofimtion ta describe and delineate
those goographic areas that warranl
special consideration with reapect to
tronsportation security In this NPRM,
TSA derived its lists of H'I'UAs from the
Urban Areas Socurity [nitistiva [UASI)
program. TSA Inctudes a list of HTUA
in Appendix A to this NPRM. As well,
the list is aveilabla an the DHS Web sito
hip /twww.dhs.gov/dhspublic//
interweb/assetiibrary/FY0G_UASI_
E!;‘g:bimy_hst.pdﬁ

irat implementad 1n 2003, UAS[iz o
nisk-based methodolagy that 15
consistent with DHS's national nsk
munagement efforts for homeland
security. DHS tdentificd UASI areas as
HTUAs if they had popnletions greater
then 100,000 and had roported throat
tate during the past fiscal yenr.
Currently. DHS has identified 46
HTUAS based on nisk assessments
considertng three variables (1) Threat,
ar tha likelihood of a type of attack that
might be altempted, (2) vuluerability, or
the likalihood that an atiacker would
succaed; and (3) consequencs, or the
Impact of an attack accurring. Each
HTUA coneists of a city limii or
combined adjacent cily limits, plus a 10-
mile buffer zone uxlending from ths cit
barder(s) Appendix A to this propnsn:ly
rule contains the 48 Urban Aroas that
waere eligible lo apply for the FY 2006
UAS! Program. TSA to use the
FY 2008 hist of Urban Arens [or this rule
TSA has ovaluated the sucurily 1ssues
for rail transporiation of spacific
hazardous material and believes that the
results of the FY 20068 UASI nsk modsl
ara an appropriato methodology for this
rulemaking. As proposed, if DHS makes
any changes in subsaquent years to the
FY 2008 lList, thosa changes will not
affact the TSA hsl in Appendix A unless
TSA subsequently emends the list.

DHS evaluated these HTUA= for two
separate, but complemeniary, types of
risk assat-hasad risk and

geographically-based risk. Considered
together, these two ralculations provide
an ostimate of lotal larrorism risk. This
13 accomphished using a common risk
modal (hat is internnlly cansistent
across all homeland security grant
allocations. Under this mmﬁ:lg.russel-
based risk is a function nf the combined
risks of terrorism 1o potentlal targets
within a goographic srea, In
comparisan, geographically-based risk Is
dorived [rom cerlain prevailing
attributes or chareclenstics intrinsic to o
gengraphicul aren, such as a bordar. that
may contribute to its risk ol terrorism

In May 2005, OHS hald a muwting
with stakehclders to solicit inpnt amd
feedback on tha rigk farmula Attandues
Included key reprosenialives from 12
States ond urhan areas, as well as
roprosentatives from nalional and
international nsseciatinns of polica,
emergency managars, city chiefs, and
fire chicfs 1ho cwirent risk model
reflects the rerommendations of the
sizkeholtlars who attended tha May
2005 ineeting. Additional informanon
whout the risk methodology s available
al the Iollowing Web mﬁup 7
wwv.gip.usdlof pov/odp/docs/i'Y_2006_
UASI_Progranm_
Explanation_Paper_011805_doc.

TSA is currently conducting
vulnerability assessments af the
transporiation of PIH materinls through
the UASI HTUAs. Through these
assessments, TSA has identified
operational practices and crndiions
that may comnpromise transporiation
socurity TSA has addressed some of the
major practices and conditions n this
rulemaking, including the lack of
pasitive and sewure exchange of custody
and control of raul cars containing
hazardous materials und the lack ol
secure storags of those matorials at
transportation facilitics.

TSA 18 soliciling comment on the
adoption of tha DIES HTUAs for this
proposed rule, and seeks comment on
appropneie criteria o uge to determine
those areas where Fraight milroad
carriers and roil hazardous materials
shippers and receivers should be subject
1o additional security raquiraments If
I'SA decides in the final rule to use
HTUAS as the basis for imposing
addit:onsl secunily requirements, TSA
will continue studying the patterns of
raul trunsportation across the nation and
may reviso the list of HTUAs
ostablishod by DHS far FY 2000, as

appropriate
C Requiremenis
1 Sensliive Securily Information {SSI)

Suction 114(s) of title 49 of the United
States Code requires TSA to promulgata
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regulations governing the protection of
sanaihive security information (8S1). S5t
includes information that wauld be
delrimental to transportation security if
publicly disclosad. ‘TSA’s S81
regulatton, 48 CFR part 1520,
establishus cortain requirements for the
recognilion, identification, handling,
and disssmination of SSI, including
resirlcons on disclosure and civil
penaliies for violotions of those
rastrictions

Although 48 CFR parl 1520 primarily
covars uvialion und maritime securlty-
relaled infonnation, vulnurability
assessments and threst information
related to all modes of transportation are
consldsred SSI under 48 CFR
1520.5(b)(5) and 1520 5(b){7) and must
ba proteciad and handled in accordance
with 49 CFR part 1520. However,
bacause certain other information
created in connection with this
proposad rule would be detrimental to
transportation security If publicly
disclosod, TSA 18 proposing to omond
40 CFR part 1520 o mora directly
protect information rolated to the rail
sactor This ralemehing would add
railroad carrivry, rl hazardous
malenals shippuems, ran hazardous
malerlals raceivers, and rail transit
systems as covered porsons under part
1520 and explicitly require them to
restrict the disiribution, disclosure, and
availability of 551 to porsans with a
naed 10 know, and rafer all cuguasts (or
S51 by other persons to TSA or the
applicuble cumponent ur agency within
DOT or DHS.

The NPRM would amend part 1520 tu
clarify that any review, audut, or other
examination af the socurity of a railroad,
railroad carrier, rail facility, rail
lnzardous mnaterals shippser, ruil
hazardous matenals receiver, rail transit
systom, or rall transit facility that is

irected, cruated, held, funded, or
approved by DOT or DHS, or that will
be provided to DOT or DHS in support
of a Federsl security program, is SS1.
The NPRM would also amend part 1520
to cover cerloin dotails of securny
inspections ar invesligations invalving
rai lrnnstpurlhun securily, specific
datails of rail transportation security
measurses; security tralning moterials for
persans carrying out rail transportation
sacurity measures required or
rocommended by DHS or DOT, lisis of
identifying mformation of persunnel
having unescorled accass to a mil sacure
area; and lists identifying criticel rail
infrastructure assets TSA seaks
commaent on whether it should protect
as 58] under part 1520 any ather
information that may be created undor
this rule.

2. TSA Inspechions

TSA is proposing that all antities
covered by this proposed regulation
allow TSA to inspect thelr facilitias
without advance notica TSA will
conduct mspections in a rerdanable
manner consistent witl TSA puidancs
for [ts Inspactars. In enacling ATSA,
Congress racopnizad the imperiance of
saLurdy for all lorms of transpartation
and related infrastructure and, §
oatablishing TSA, conferred upon it
respansibility for secunty mn all modes
of transportation, The United Statas rail
network is a vital link 1n tho Nation's
transportation system and i critical o
the economy, national defense, and
public l‘lﬂl“i. Amitrak, the Alaska
Railroad Corporation, commutusr
rariroads, and rail irans1! systams
provide passangar ratl service to
muillionsa of pnssengers yearly
Approximately 40 percunt of all
interchy freight gous by 14il, including
84 parcent of the coal that electric
utilities use to produce power

Maintaining a safe and securo rail
transportation system s ossontial. TSA
must be oble to inspect at eny tima 1n
order to carry put 1is security-related
statutary and reguldiory anthorilies,
wcluding the I'n? lowing suthorilies In 49
usc 1a4lh

{2) assess threats lu lransportation;

(7) enforce sncurnity-rolated
repulations and requiremants;

9) mspect. malntein, and test socunty
facilities, equipmant, and systems,

(10) onsura Sm adoquecy of recunly
measures for the transpostallon of cargo,

(11} oversen the implementation, and
onsura the adeguacy, of security
measuras at dirports und other
transportation facilities, and

(15) carry out such othar duties, and
exercise such other powers, relaling to
transportation secusily s tha Assistant
Secretary consulers apprupriate, to the
extent authonizer by law.

As noted ebove, under this proposal,
‘TSA's inspection authanty also covors
rail hazardous materials factlities that
offer, prepare, or laad for transportation
by ral certain specifiad categoriss and
quantities of hazardous materials, as
well as facililies thet recoive or unload
these matenials from transportation by
rail in 8 HTUA. In this regard, TSA's
authority over transportation securily
explicitly covors the transportalion of
cargo. ' Tha law tues not limit TSA to
protecting the security of cargo onl
while 1L Is on a parlicular vehicle of
\ransportation, but extends to the ontire

240USC 114001 D) empenvors the Assistant
Secretary of Homoland Security for TSA to “ansure
the ndequacy of securily measures fur tha

transpartation of cargo.'

transporiation systom. The statute
references TSA's responsibility (o
protect securlty facilities and
transportation facilities.*8 Thus, to the
extent that a hazardous matei jals site
covarad by the applicability section of
thla proposed regulation lias specitic
facilities tor transporiation, such as
loading areas, TSA's authority 10 tnspect
these factlitivs is explicit

Mare imﬁﬂantiy. becausa the
transpartation systom may be
compromised by tho introduction of an
IED or other destructive ingirument, the
authorlty for transporiation socurily
necessarily includes authornty to
nspact, a8 necussury, the facilities that
offor, prepare, lued, recerve, or unload
cartain hazardous maierials that travel
in rofl 1rm1s¥nrtnlim|. if that packaging
might be vulnerable 1o cuinpromise
Limiting TSA's authority 1o mspect the
security of cargo only nl‘{nr 1t 15 heln
transparted would negata TSA's abulity
lo protect the ransportation systam
effectively. Accordingly, TSA's
authority extends to rail hazardous
malenals facility points of entry of cargn
goang into the transportalion systom

3. Designation of Rail Socurny
Coordinators (RSCs)

Excopt as noted helow in §51580 101
and 1500 201, TSA is proposing to
roquare aach railroad carrier, rail
hezardous matefials slupper, rail
hazerdous matenals recelver, and rail
transit system covered within the scope
of part 1580 [se pruposed § 1580.1), at
the corporate luvel, 10 designale and nse
an RSC to sarve ns the point of contact
with TSA on securily matters and
cammunications with TSA concerning
the railroad carrler, rail hazardous
malerials shipper, rml hazardons
matotiols rocetver, or rail transit
systom’s sccurity initiativas The RSC
and any aiternato RSC(a) should be
officials with overall responsibility,
menagement. end/or ovorsight of
security operations and/or palice
operations The RSC may therafare have
responsibility for several rml hazardous
materinls facilitios coverad by the
proposod rule which are owned and
opcrated by one corporation. TSA
would requira mlher the RSC, oran
alternate RSC, to be aveilable to TSA on
a 24 hour a day basis. In addition, TSA
wauld reguire the RSC, or an alternate
RSC, to provide curren! conlact
information ta TSA and to coordinate
securlly praclices and procedures with
appropriate law enforcement and
emnergency response agencios. As part of
TSA’'s coordinated ﬁppmch to ral
security, TSA would pravide the names

=40 U S C 114(f110) and 114(M11).
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and contacl inlormation of the RSCs to
NOT and its mmodal admimsteations for
use in their investigative, mypectiun,
and compliance aclivities
When apprapriale ta carry out a
regulatory requirement, inciuding the
rovisions of an SO, the RSC would also
responsible for workmg with other
enbittos Lo coordinate implementation of
sucurity maeasuree Thosa olher unlities
invalvad in the sacun‘? of the rail
operation might mclude freight reilioad
carniers hosling patsenger operations,
owners of rall statinns used b
passenger oparations, law enlorcement
agencias, and emorgoncy respenso
agoncias TSA undorsiands that many
roilronds operato through a vory large
number of local and State jurisdictions,
and it would be imprachcable for the
railroad to mest with every one This
NPRM would not raquire the RSC to do
so T5A aexpects that e railroad would
reach aul to thosa most likely to need
to raspond to a security incident
At a manimum, TSA antivipalos that
the ruilroad carners, rail hazardous
malarals shippars, rail hazardous
miatariais rocoivers, and rall transit
systems would he abln 1o quickly and
accurately nsspss a security sitnation
and than notify tho appropriata law
enforcement and smergency responsa
ancies. In addition, TSA expects that
the coordination effort would mclude
the following elements the offering of
informatian ta the apprapriate ngenciss
{na opplicable) on the locations of
railroad carner facilibies, rail hazardous
matemals shipper and roceivor facilities,
and rail transit facilities, accoss lo
ravlroad carrier, rail hazardous materlals
shipper. rail hazardous matorials
recoiver, and rail transit agency
equipment; and communications
interfacy. Whare a raflroad carrier, rail
hazardous materials shzpper, rail
hazardons materials receiver, or ra:l
tranait system requasted TSA's
assistance or nottfled TSA that its RSC
was having difficulty coordinating
security practices or procedures, TSA
would iniervene, as appropriate, to
ussisl
To the maximum extent feasible, TSA
antlcigatus that raflroad carrlers, rail
hazardous maierials shippars, rml
hazardous matenials ruceivers, and rail
transit systems would not need to
establish a new company or corporats
division or infrastructure lo carry out
tho responsibilities of the RSC and
would not need to hire now omployoes
ta sarve axclusively as RSCs Rather,
TSA expects that the proposal would
result in only an incremental incrense in
the job duties of existing smployeas
who have related functlons Moreaver,
in many nstances, the ralated job

functions involve compliance with
exisiing Ferlernl requirements.

TSA anticipates that cartain rail
hazerdous materials shlllppurs and
roceivers, particularly the smaller ones,
would smploy the services of the
individual who serves os the manager of
salety, health, and environment. This
individual traditionally oversess
regulatory comphance with the
raquirements of Federal agancies such
gs the Queupational Salfety and Health
Administration and the Environmental
Protection Agency. Other rail hazardous
matestuls shippers and raceivers,
particularly tha larger companises, mnay
nm?l oy an individual to sorve
oxclustvely in the rolc of the RSC In the
case of rail hazardous materials facilities
that aro also subject to tho maritime
security regime required by tho
Maritime Transporiation Security Act of
2002, as codified 1n 46 U § C Chapter
701, the lndividual wha serves as Lthe
lederal Mentima Security Coordinator
or the Fucility Security Officer may also
fulfill the dutivs of the RSC. See 33 CFR
purts 101-1086.

TSA anticipates thal Cless [ aud larger
Class Il railroad carners 4 would hikely
emplaoy the services of tha chief ol the
railroad police. Sinaller rtroad carriers
wonld likaly select the nperating office:
respansible fur safely compliance and
linkon with FRA In this regard, FRA
requires freighl and passenger railroad
carnurs to telephonicully reporl lo the
National Responaa Cenlar ¢oriam types
of aecidenis/incidents, such as the death
of a rml passengsr or railroad carriar
smployee, & train accident that results
1n serious injury to lwa or mora tram
crawmemnbers ur passengers requiring
their allmission 1o a hospital, or a train
accadent resulting in a preliminary
damage estimate of $150,000 to rmirond
and non-railroad property 5ec 48 GFR

" For putpusos of scruunting kid toporting. the
Svrinco Transporiation Board (5TB) groups fraight
rallroad cartiers into tho following three classm

Class I, Carrlors having annual carrier apecating
revonuas of $250 imikon or more aftur applying the
railroad revenus deflstor fornwla.

Clase I, Carrlers having annual carfior operating
revonues of less than 5250 millum but in oxcoss of
$230 mullion aftor applylng the ralrond revenue of
daflator fomuta,

Class 01 Carriets having winual catrer opemting
revenues of 5250 nullion or less offer applying tha
railroud revonie dnflalor furmula

Sae 49 CFR 1201, Suhpart A The milroad
revanus doftator farniula 13 basod on the Ralrond
Froigin Price Indox developod by tho Burvan of
Lanbor Switletles The formula Ls wy follows

Current Yeaz's Kovonuns x (1001 Avarage Index/
Current Ysar's Avaeaga Indux]

The STB 15 an oconoini. rogulatary sgoncy that
Conpruss charged with {ho fundamnonial micsinns of
resolving railroad rate and sarvice disputes and
reviowing proposod rulrosd morgers Sea (X"
Terrunation Act of 1805, Pub, L. 104-38, 100 Stat
803 (Duecember 2L, 1095)

225.8 PHMSA rogulations ragnire
immediate reports by the person 1n
physical possossion of the hazartous
materials to tho Natlonal Responsa
Center of certaln types of hazardous
materials incidents, such ss the death or
serious injury of a persan us a direct
result of a hazardans material or fire,
breakage. spillagp, or suspacied
radioactive contamination occurring
that involves a rodioactive material Sen
49 CFR 171.15. In addition, under 49
CFR 659.13, a rail transit ngency must
notify the OA withun twa hours of
ceriain incidents involvang a rail transit
vehicle or ozcurring on rail transit

prfll_garlf.
A has crafted this RSC J)rnpnsal as
a performance standard, und TSA
oxpacia that wach railroad carvier, ra1l
hazardous materials shipper, rail
hazardous matorials receiver, and rail
transit system will provide its RSC with
the information nacessary to parform s

* job duties The proposal does not

includo o trarning requiremant
However, TSA sasks comment on
whethsr the final rule or another
rulemaking should include such a
renuirement. In this regard, TSA sacks
roinment on what traning methods
railroud curriers, rail hazardous
malerials facihities, and mul transat
facilities could use to meet this
roquiremont. For example, should TSA
require specific tralning as 1t does 1n
aviation lor wircraft opsrator Ground
Swr uritly Coordinators? See 49 CFR
1544.233. Should TSA require tmining
unte or mandate kit on a recurrent basis?
Should TSA dovelop specific guldance
ar a curricelum for such a training

m'
d ﬂnder the proposed rule, the
rafquirement to designale and use an
RSC dves not apply to the operation of
private rail cars, including business/
office cars and circus trains, or to
tourist, scenic, histaric, or excursion
operations, whether an o1 off the guneral
railroad system of transporiation, unless
TSA notifies the owner or operator 1n
writing that a security threat exisls
concorming that oporation Such
notificetions, and lists of specific
private ra1l car owners and operators
that TSA has required to appoint an
RSC, would be protocted as S51 threal
information under § 1520 5(b}{7).

In reaching the decision o exclude
the sbove types of oparations, TSA
coneidered thelr relative sacurity risk,
which TSA treated as a function of three
variables: threat, or tho hkelithood of a
typo of attack that might be attampted,
vulnerubility, or the likelihood that an
atlacker would succeed: and
consequency, or the impact of an ettach
occwring While TSA belioves that o
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private car operation should be held to
the same busic level of security
preparedness planning as other
pausenger train operations, TSA intends
to luke into account the financial burden
that TSA would impose {f It required
. private car owners and operatars to
conlorm to the requiroments of
proposed §§ 1580.101 and 1580 201,
Moreaver, TSA recoguizes that host
railroads such aa Amtrak and commutar
ratlroads often haul private cars, and
these hosts often impose their own
security mquiremeants on the operation
of the private cers. Purseant to proposad
§ 1580.201, TSA would already requiro
host railrpads to havo an RSC to sorve
as tha primary contact for intolligonce
information and socurity-relatod
activities and communications with
TSA; the privale car passengers would
benefit from this requirement even if
private rail car owners and operators
thd not designale their own RSCs Tn
addition, in the case of non-revenue
passengars, inLluding employses and
guests of railicad carners who fraval in
business and offien cars and pnssongers
traveling on circus trauns, the raillroad
carriors would provide for their safety
and security in accordance with oxisting
opoarating procadures and protocols
relating to norma} freight train
oporutions

With respect to lourist, scenic.
historic, and axcursion operations, TSA
analyzed the socurity risk and also
considered tho financial, nporational,
and other factors umque to such
ratlroad carriera At this lima, TSA
concludos that these operations do not
noed to appoint RSCs, unlass TSA
nolifies them 1o do so.

4 Locotion and Shipping Innformalion
for Cartain Rail Cars

This rule proposes Lhat freight
ruilruad carriers lransporting the
specified categories and quantities of
hazardous materials and certain reil
hazardour materials shippers ancl
receivara must provide information to
TSA, upon request, on the location of
ruil cars Thiy requiremsnt grew oat of
an August 16, 2004 notice aid raguost
for comments (hal PHMSA and TSA
issued The noticy, antitled " Hazardous
Matsrials: Enhancing Rail
Transportation Securnty for Toxic
Inhalation Hazard Mater:al.” addrossed
the need for anhanced socurity
requirements for the rail transportation
of hazardous matenals posing a PIH
hazard See 69 FR 50888 The purposs
of the location reporting requirement 1s
not to track a raz] tank car to nscertain
if it is off course, but rather to dotermune
how closs 1t may be to e target clty or
other polential target. Basn? upon the

intelligence intormation raceived, TSA
may wish to know, for example, how
many rail tunk cars carrying a particular
TIH material aro headed tnward, or
currently located within 10 miles of, a
specified potentinl targat

The August 2004 Notice indicuted
that DCT and DHS were considering
whaether thoy should requiro
commumication or eack
reguirements, such as satl';fhtc tracking
of rail cars and real-time monitoring of
tank car or track conditions [or rall
shipments of PIH materials, In addition,
the Notice suggaested that DOT and DHS
wera considaring rapotting
roquirements in tha avant that PIH
slipments are nol delivered wlthin
specifind time periods.

Currently, thers are no regulations
that include communication, location,
or iracking requirements for hazardous
materials shipmenis hy rail Whila
offerors and transporiers of PTH
mnturials muy elect to umplement
communication, locatian, or tracking
measuros as part of tho socurity plans
thoy develop 1n sccardancu with
subpart f of purt 172 ol the 1IMR, such
measures Are not mandatory.

Somc commenters ta e Augusl 2004
Notics questiuned whether the tracking
of ra1} shipments of PIH matenals has a
security benefit. Thoy suggested that the
probability that a mrcar will ba moved
off the rail netwerk 18 exiremely remote
and, further, that tracking rail cars to
determine 1f thoy are off course has no
valuo fromn a socurily perspective
Although some comnmenters expressed
coucerns abaul the reliability of trncking
systems and he ease with which somo
systems could be compromised, sovoral
commonters suggesiod that since the
railroad myusiry already has the
capability to track rail cars, the existing
system should be supplemanted, nat
replaced, and any mandated tracking
requiroments should pravido for
Nexibility in choosing different
technologies.

DHS boheves that information
concerning tha localion of curlain
hazaerdous materiale should be readily
available to industry ond the Padoral
Government. parlicularly during
ulevaled threat situations. Such
information would be critical to
decisions concerning possible rerouling,
stopping, or otherwise protucting
shipments and populations to address
specific security threats ar incidents,
Froight rallroad carriers currently have
the capability lo locate a rall car’s last
roported locatlon using the Automatic
Equipment Identification (AEl) tag and

reader system,5? as well as current
Incatinn using two-way radio or cellular
talephone. Rail hazardous matenals
fecililion already maintain sufficiont
information concarning the contonts
and location of hazerdous matenals
under their phystenl cusiody and
coatrol, whether for propretary reasons
or ln comply with azardous
malanals regulations, and can pravida
the Informalion o the Federal
Govarnment in an expeditious manner.

Based upon TSA's consideration of
the securily vulnerabititias associatad
with the transportation of different
typos and clasges of hazardous -
materinls, the proposed rula wonld add
location and shipping inlarmation
raquiromonts, focusimg upon lhe thres
types and '}‘uamlties of hazardnus
materials that TSA has concludaed pose
a significant transportation security risk

is rule would raquire coverad

fraaght rallroad carriers, rail bazardous
materials shippers, and rail hazardous
malerials receivers to report the lacation
and shipping information of theso ral
cars when TSA roquasts such
information.5' Cartain !IH Incahion amd
shipping tnformation 1% alrsady
protactad as 551 under a 48 CFR
1520 5{b){16] delerninelion by TSA.
TSA will evaluate Lhe location and
shipping information provided undor
this rule on a case-by-casa basis, and
may determine that such information 13
SSI under 49 CFR 1520 5{b)(16) TSA s
seoking comment an whethor TSA
should amend § 1520 5(b) to routinely
covor such informatiun as SSI. Data
elements to hw ineluded 1n these rai! cor
reports include the rail car's
wdentification, lading, location, and
transportalion stutus. As noted chove,
TSA anticipates that this information is
readily available from existing car
location monagemont and wayhill
dotabases

Tho proposed rule would estabilish a
porformance standard that requires the
rogulatod entily to be slile to provide the
requesied information in the hmeframo
spacified, without mandeting a
purticulsr technology or systom protocol
for obluining it Accordingly. ns
discusued further in the Sechion-by-
Section Analy:s for § 1500 103 balaw,
while certein larger fraight railroad
carriors wonld chonse 1o meet the
requirement by using AE! Tags. smaller
carners that rarely haul rail cars

WAEI tuyn ara dizcuxsed in the Soction hy
Soction Analyms of propused 40 CFR 1580 103

$1'TSA's proposed roquitamant that corrlars
shitppers, mul recaivers mihml rar locailan and
slupping Infunnativn ta TSA for il recury
purpusus wonlil be in 2eddition (o any Bumau of
Cusioms nnd Border Protection (CBP) laformatnn
subnuisslon ruyusruments
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contmning the specefied huzardous
malanals may alect ta ohlam the
reguested localion and shippinf
information merely hy calling 1he Irain
craw on a two-way radio or cellular
telephone. Rail hazardous materials
fucilities, dupanding on the number of
rail cars currently contaming one or
mora of tha hstad hazardous matarials,
may amploy a sophisticated compnter
program {as appropriata) or simlp y
asgign an employon 1o physically counl
the rail cars containing the produc! and
gather the requostad informatlon for
each rail car. If the carmoer, shipper, or
recoivor provides the locotion and
shipping mformation to TSA within ane
hour of receiving the raquest and does
8o using one af tha five approved
methods, the carrfer or facllity would be
in full compliance with the proposed
regulution,

'SA recognizes that the alnhity of the
fraight raiiroad industry to trach billions
of dollars of equipment and rargo 15
crurtal for good cuslomer service and
aefficient rail operations, and seeks
cnmmeont from rail tank car
manufacturers. rml tank car owners,
freight rmilroad corriers. and the
insurance industry on the foasibiiity and
potential future uses of Global
Positioning Systems 52 {GI'S) o track
rafl cars. TSA requests information on
the anticipated economic impact an rail
car owners and froight railroad earriers
in terms of the costs of manufacture.
installation, maintenance, and servicz of
GPS tracking systems and devices In
addition, TSA saoks information on the
anucipated sacurity benefits that would
result from equipping rail tank cars with
technologies that incorporate chemical
sonsors and open hatch detection into
GFS-based lacation and messaging
systems to :mmediately notify
concerned pertiss of potential leaks or
unauthorized acuess ol the rail car TSA
also requesls vormment on the business
use congideratlons, including the
anlicipatad banefiis for fiaal
managemeny, protection of business
propnietary data, and whether freighl
rmlroad earners using GPS tracking
systems would likely recarve msurance
pramium raductions.

5. Reporting Significant Securnity
Concarns

The threals to transportation secunly
presant a naw paradigm for intelligence
collection, narasls. and application
For most of its lustary, the United Status
has focused its Intelligence rasources oo

82 A Global Positioning Systo Is o satellito-based
syatem (hnt can pinpalnt any ponilion un gwth—
any {ime and in any weathor—ond then e
neeglvers to proress the salelbita signuls 1o
dotormine a Jocation

the military ond political establishinents
of foreign states 'l]n the aftermath of the
Seplember 11, 2001 attacks, the focus
ureas for inlelligence collection
activities have expanded markedly.

Detecting lerrorist activitlos ontails
plscing togather scemingly unrelated or
minor obsarvations, encountars, and
incidents and analyzing information
from other sources to identity
indications of planning and preparation
for an attack The terrorist throat and thn
rail mode's vulnerability have
unfortunately bsen well demonstrated
hy multipla atiacks throughout the
world In this environment, reports from
rallrond cariers, rail hazardous
matenals shippous anid recoivers, and
rail Lranail syslaims ure essential to tha
detechion of indicatinne af tarrorist

larming and proparation activities

emingly diszconnected or disparate
repaorts of suspicious or unusual
activities, if timely and effectivoly
analyzed tn Lhe context of broadar
information dorived from the
intelligancn commaunity, may provide
e insight necessary to prevent a
ferrorisi etfack

Essontial 1o achieving this objectiva 1s
the enhancemunt and expsnsion of the
means lo delecl indicators of terrorist
surveillance, planming, and preparation
nclivilies and o idenlify suspictous
parsons at and near il cars, siations,
larminals, farilities, and other
mfrastruciuce. A critical comnponent of
this affort is hmuely reporting ol
mcidents and other matters of security
CUNCAM

TSA would require all entities
cnvarad hy this NPRM to report
significant sacurlly concorns lo TSA.
Significant secuinly concoins encompass
incidents, suspicious activitios, and
threat informahon including, but not
linuted 10 the fullowing incidents:
intorferonco with the train crow: bomb
threats—both spacific and non-specific,
raEloﬂs or discovery nf suspicious ltems
whuch result in the disruption of
oporations: suspicious achvily accurring
onboard a train that results in a
disrupuon ol operations. diacharga,
discovery, or soizura of a firearm or
aother deadly woaponon a trainarina
station or terminal; information relaling
ta the possible surveillance of a tran or
rail facility, correspondence recuived by
the raflroad carrier or rail transil syslem
operator indicating a potential threat to
rail transporlation; disruption of train
oparalions, including derailments and
accidents, tha couse of which appoars
susplcious ar the rosult of suspertard
criminal activity, and any major
breaches of securily at a mil Iacitity.
"These requirements will ensure that
systems are pui in place that will

incresse dumeain ewareness and allow
TSA to be aware of possibla national
trunds. These requiraments would not
supersede axisting requirements {o
roport incldents to State or local first
raspondors or other aulhorities.

0. Passenger Railrond Carriers and Ruid
Trans) Systems. To infunn and unable
dalnilod, cross-functional analysis of
daveloping lhrents, propusad § 1580 203
would require the passenger rulroad varner
and ra1l ransit systeru to immodiately maporl
potontiel threats and significant sucurity
conearns to TSA TSA recupnizes that rail
Lrunsil ogancies operate nnder on existing
regulatory requiromout tu ruport rerlain typos
of incidents (o Siate OAs Purtuant to 49 CFR
848 33, tha rall transit ygency must nolify tho
OA willun lwu hours of an modent
involving a ruil Lransit vehicle ur occumng
on rail tranmt properly whoro, ainuny other
parumotars, a fatality resnlts, mjunos require
medical Attanhan for twao or mure persons
awuy frum Lhe scans, or proparty damago
aquals or excoods §25.000 Lhese matters
moy also prompt the rnrmlmg requannnent
under this proposed rule

Any limltod overlap of informabion
thaot thia reporling requirement would
cteato would be neither an unnecessary
duphecation of effort nor a burdensomne
roquirement Proposed § 1580.203
covers a much broader scope of security
concerns than the ex:siing reporting
requirements at 40 CFR 658.37 or
slursunnt to FTA grant programs, The

istinction reflects the different focus of
TSA and the State OAs Slate OAs seek
ta track and record significant incidonts,
whather inalicious or accidontal, that
rusult in loss of life, multiple significant
njunes, or subatantial progerty damage
The purpose 13 to ciate a historical
record for later assessment of whother
corrective action should he taken TSA
sesks to obioin a stroam of information
for analysis purposes. With broader
collection of infornation, the
“Transportaiion Sucunty Intelligence
Sorvive annd DHS Office of Intelligence
amd Analysis will be better able to
identify trends or patterns that may
indicate terrorist planning and
preparation activities. Tho proposed
requirement for tho roperting of
potontinl threats and significant security
concerns would provide essential
malarial for Uns vitul uffort,

Additionally, rai! tranalt agencies may
have reporting requirements deriving
from grant programs that FTA
administors. These programs may
require ra1l transif agencias lo provide
accounting and statistical reporls on a
varisly of matiers o the National Transit
Database on a specifled bagis, such as
monthly. Again, any partfal overlap of
information covered in the two
reporting requiromonts wauld not result
In an unnecessary duplication of effort
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or a burdensome requirement, Through
the Nationol Transit Databose, FTA
scoks (o maintain a comprehensive
profile of public transpaitation systems
in tha United States. FTA gathurs
information on the full spectrum of
activities 1nvolved in transit operations,
mcluding accounting matters, passenger
volume, distances coverod, safoty
records, and criminal activity, Proposed
§ 1580 203 would require a much more
focused report intended to generate an
information atream assential to 1dentify
trends or patierns that may indicate
tecrorsl activity including survaillance,
planning, and praparation The rasulting
data, analyzed 11 Lthe cantext of
transprriation sl homeland securily
intelligence products and of materlal
generated by the broader Intelligence
community, would provide the
feundution for focused dstection,
deterrence, and prevention activitias

P'roposed & 1380.203 would apply to
tourist, scenic. histarir, and excursion
operations ns well as other passenger
rail oporations [n deciding whether to
apply this provision 1o thesa pusseiger
railroad nporators TSA conmdernd the
prolocols, such as immnedtuly
reporting a concern o incident to
appropriate law enforcemant
authorities, that any prudent owner or
operator of a tounst, scenic, historic, or
excuraion raflread should follow if
faced with a secunity threat or concarn
Tha propazed reporiing requiramant
merely adds DHS as an additional
recipient of this Information TSA seeks
comments (fom these passenger railroad
carriers and their assoctations to
detarmuna if there are financlal,
operational, or other factora that may bo
unlique to such passenger ralrond
oporations that jusiify modifylng or
aliminating the proposed reporting
requurement applicable (o thuse
oparalians

b. Freight Rail Including Ra:l Hozardous
Malorials Shuppers and Hail Hazardoun
Muleriuls Rocervors Py, d §1580 105
would requizv freighit rallzoad camers and
covored il hozasdous mateninls shappers
and recmvnrs Lo smmecliataly ropart potenunt
thrents and sipgnifzcant secunty concemns 1o
I'SA. In Lho faco of unprudictable and rapidly
changing hreats to rufl carrers und facilitles,
dotection, pravenlion, and deterrence depomd
upon strong intelligence focused on the
terrorint ns well ns the monns for carrying oul
the thrant

Proposed § 1580,105 covers a much
broader scope of secunity concerns than
other existing reporung raquirements,
such as the FRA 1equinsnunl In 49 CFR
225 9 thal railroad carriers repori certain
types of sccldents/incidents
telephomically to the National Response

Center 32 Tha distinctiun reflecis the
different focus of TSA and FRA FRA
sceks to track and record significant
Incidente, whether malicious or
accidental, that result in losy of lile,
muluipla significant injuries, or
substantial property damage. The

urposa is ta create a lhustorical record

or Inter assessmant of whather
corrective action should he taken In
contrast. TSA seeks to obtain a stream
of information that 1t can analyze 1o
identify tronds or palierns thal may
indicate torrorist planning and
preparation activities. Tho broadar
collection of information will better
vnable the Transporialion Secunty
Inteiligance Service and DHS Office of
Intelligence and Analysis to dentify
trends or petterns that may indicato
terrorist planning and preparation
activities. The proposed requirement for
immedale roporting of polential threats
and s:Fniﬂcant sacuriy concerns would
provida assontial matorial for this vital
effort

& Chain of Custody and Control

This NFRM proposes that rertain
freight railroud carriers, rail hazardous
waterials shippers, and rail hozardous
mdlenaly ruLeivers eliminate prachicas
thet leave hazardous matenals
unatiended, therehy creating the
]otential fur significant transporiation
sucurlly Incidents TSA's analysis
indicates thal thore is a security
valnerdability to HTUAs from freight
ailroud varriers leaving unsitended rafl
cars, and in some ceses antire trains,
carrying one or mora of tha specified
haranlons naterials, for eventual
pickup by another railroad carrier or by
the consignes rml hazardous materials
receiver. There ly ulso 8 security
vulnarabllity when ruil huzardous
materials shippers lood rail cars with
hazardous malerials avd leave the cars
unattended, for pickup by the railroad
carrier, Often thesa cars ate left
unattended in a non-socure area and
thus may ha vulnerable to tainpering
These situations creale oppertunities for
individuals 10 compromise the security
of rail cars transporting PTH, explosive,
or radivactive material, such as through
the introduction of an IED.

As discuased abovo, tho highest risk
occurs whan a rall car Is in or nesran
aroa of high population deusity In
applying a risk-besed approach, TSA is
proposing that the chain of custody
requirements apply to railroad carrers

33 The FRA repurting requurvment set forth io 42
CFR 228 %1s dil:u-nls in greater detoil in section
il H ubove Asalao noted In sachon 11 D, PAIMSA
requiros ymmadaio reports to tha Nativaal
Rosponse Cenlor of cestain lypas of hazarduous
materials incydonta See 40 CFR 171 15

when they conduct a transfer within an
HTUA, or when they conduct a transfer
with rail cars that may subsequently
enter an HTUA. Finally, ratloomd
carriers would apply thase measines
whan delivaring « car to a rajl
hozardous materials receiver within an
HTUA In this way, the rail car would
be protectad during transportation from
someone attaching an 1ED or utherwise
comprarmsing the car when 1t could b
used to endanger The HTUA.

TSA is applying ita risk-based
approach for rail hazardous maturiuls
shippery and receivers as well Rail
hazardous materials facilitias that offer,
prupare, or load the specifisd hazardous
matorials typically rucwivy rosidue cars
from raliroad carmers. TSA 15 not
propasing to apply the enhanced
custody and control procedures 1o
rosidue curs al tns Ume, although TSA
is requesting comment on whether Lthe
rule should do so See sechion lll A of
this preamhle The proposed rule would
reyutre hazardous materials shippors to
apply the onhanced custody and control
procedures starung al the time thay lnad
thacar At this point, the facility can he
rnasonably assured 1hal the car bas not
besn compromised Afar (lus point, the
facility would have to protect the car
from unauthorized access and apply the
other measures in propascd § 1500 107,
lo provide assurance that Lhe car will
not prasont a risk whan it s trunsported.
These provisions would apply ta rail
harardous materlals shippers that offor,
prepare, or load the specified hazardous
matoials, regardless of whother the
facilily 18 man HTUA Once the car
leaves tha facility. 1t would be difficuli
or linpossible to determine whothor the
car would pass through an HTUA before
reaching its destination, and so all of
thesa cars must be prolected

TSA would requare rail hazardous
matonials facilities within HTUAs that
roceive or unload cars with the spucified
hazardous materials to apply the
enhancad chain of custody and control
measures from the time they accept tho
car frum the railroad currier until the
time they unload the car This conhnuas
the protection of HTUAS from rail cars
containing the spacifisd hazardous
matanals,

The requirements aof proposed
§ 1680.107 are further described in the
Sechon-by-Soction Analysis, below.
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IV. Soctinn-By-Seclion Analysis of
Praposed Ruis

Port 1320—Protection of Senaitive
Security Information

Section 1520.3
Vart

Tlus rulo proposss to amend 49 CFR
1520.3 by adding a number of naw
definitiona TSA is addiug these
definitians ta the SSI regulation 1o
clarify terms that appear in proposed
part 1580. This includes “'rail hazardous
matenals shipper,” “rail hazardous
materials recaiver,” “rail facihty,” “ral
sucure area,” "ra:l transit Facility,” “ral
transit system or rail fixed guideway
system,” “railrgad,” and “'railrond
carrier.’” In addition to explaining the
meaning of thess {erms by roferencing
praposad 49 CFR 1580 3 and tho United
States Coda {USC) (as applicabls), the
definitions make clear that thay apply n
the contoxt of rail trensportation.

The rule would also clarify the scopu
of tho dofinition of “vulnorability
nssessment” to spacifically include rml
security assessments Tho proposed
ravision would expressly includa the
oxamination of a railroed, railroad
carriur, rail facilily, rail hazardous
materials facility, rail transit svstem, or
ra1l transut facility.

TSA would add thesa six addihonal
cutegories of rail security entities and
facilitios to the defimtion of
“vulnerability agsassment” to clarify
that all types of rail-related vulnorabilily
nssossmonts conshitnte SS1 TSA seaks
commaont on whathar this proposal is
sppropriata in is covarage of which
vulneralnlity assassments wairant S51
treatmneal TSA muy revise this
dafinilion based upon comments
received,

Saction 1520.5 Sensilive Secunity
Information

TSA proposes to modify tha languege
1 49 CIR 1520 5(b)(6)(1) related 10
inspections and invss!li%:tluns of alleged
regulatory violations. proposal
would expand the current provision so
that it applieay In the context of all forms
of rail transportation, including froight
and passenger railroad carriars, rml
hazardous matarinls shippars, rail
hazardous materials receivers, ond rail
transit systems

Section 1520.5(b)(8) of the current SSI
regulation defines details of aviation or
maritime security measures os SSI.
whother applhed diroctly by the Federal
govornment or anather parson The
proposed revision lo 49 CFR
1520 5(b)(R} would expund this
provision to cover specific deteils of
transpnrtation sacurity measures

Tarma Used m This

applied in rail transportation, whether
appliad dirrctly by the Federal
Government or enother person.

Section 1520 5(b)(10) of tha cunent
SSI regulation states that training
materlals created or obtained to train
persons who carry out aviation or
mantime security measures requirod or
recommended by DHS or DOT are S51.
The proposed revision to 48 CFR
1520.5(L){10) would expand this
provision lo cover training materials for
pursons who carry out ra)
iransportation securily measures Theso
types of malenials contain descriptions
of acurlly measures or countermeasures
that a terronst or ather eriminal could
usa to detormine how ta dofoal sacunty

rocedures.

Sectian 1520 5(b](11) of the current
SSI regulotion 13 mtonded to safoguard
lists of mnformation nbout tha :dantities
ol individuals who beld certmin
pnsiiong with avialion or marltume
sacurfly responsililities The propuosed
ravision 1o 48 GFR 1520 5(b(11)(i}A)
would expanel this provision 1o
aafoguard hsta of imdormation about the
idantities of indiveduals having
unescortod access ta a rail ser ure area
at a rail hazardous matenials shipper or
recaivar Tarroriats or other criminals
might atinmp1 e Iargel thuse lypes of
mdividuals 1 order to vbtain
unauthonzed accass 1o a rail suecure
arsa Accordingly, hsts of information
that idenlify thess individuals as having
unescortod access lo u ruil seeure uren
must be pratertmd as SS|

Saction 1520 5(b){12) of the current
SSI regulation deslgnales as SSI certain
lists of critical aviation ur maritime
ifrastructine assets prepared by
Federal, Stute, or local government
agencies Specifically, the current
provisicn covers any hst idontifying
systems, facilities, or other assets,
whather physical or virtual, so vital lo
the transportation system Lhat the
incapacity or destruction of such assets
would bave a dabilitaling impact on
Iransporiation securily. The proposed
revision lo 48 CFR 1520 5(b)(12) would
expand this provision to safeguard lists
of critical infrastruchire assets
information concerning tho rail
tronsportation systom, includi
hazardous matorlals shipper an
racaiver facilities. The expanded
dafinition, however, would cantinue to
cover this information as SSI only if the
list is aither propared by DHS or DOT
or Is prepared by a State or local
government agency and s submilted 1o
DHS or DOT

Section 1520 7 Covered Persons

Persons covared under 49 CFR 1520,7
of the current S8I regulalion mclude:

rail

airpari operators, aircrafl operators;
foreign arr carriars, indirec air carriers;
ersons who received SS1 as part of a
agnl enforcoment action; pursons for
whom a vulnorability nsscssment had
beon directad, craaled, held, funded, or
approved by DHS or DOT: and parsons
employed hy, cuntractad Lo, or octing for
nn’H:I the persons listed ubove
o proposed revision to 48 CFR
1520 7 would expand Lhe coveroge of
the SSI regulation by adding & new
poragraph (n) ta address ratlroad
carriers, rall hazardous materials
shippers, rail hazardous materials
recnivars, and rail tranait systems
subject to the requirements of proposed
pari 1580. In this regard, T'SA notes that
the acope of proposed part 1580
arldlresses: (1) Froight and other non-
passenger railroad carrlers operaling
roiling equipinent, (2) rai} hazardous
matorlals shippars (as that term s
defined In proposod 40 CFR 1580.3); (3)
rall hazardous materials recaivers (as
that torm 18 dofined 1n proposed 49 GFR
1580.3): [4) rmiroad carriars that operale
or provide intercity passengar lrain
service ar commuler or athor shor-hanl
railroad rnssenger service in a
metropolitan or suburban area (as
described by 48 U.S C 20102),
mecluding public authorities aporating
assenger brain sorvico; () possonger or
reight railroad carners hoating tho
operation of passenger trmn servico; (8)
tourist, scanirc, historic, and excursion
rail operstars, whether operating on or
off the general railroad system o
transportation; (7) private cars,
including business/office cars and
clrcus trains. on or connocted to tho
general roileond system of
transportation, and {B) ra1l transit
systams, Including heavy rall transit,
lng‘hl rail lransil, dutomated guideway,
cahla car, inclined plane, funicular, and
monorall systems However, these
enlitics und rail aperations would have
access to S5] only to the extent that they
have a “need to know" the information
under § 1520.11

Part 1580—Nuil Transportation Secunty
Subpart A—Genvrul

Section 1580.1 Scope

'I'SA prapnaas thai parts of this rule
apply to all types of rail operatlons,
including freight rallroad carrlers;
intercity. commuter, and short-haul
rallroad possenger train service; and rail
mass transit systems Furthor, in
addition 1o applying to all freight
railrond carriers, the propassl also
mncludes additional requirements for
railroad carners thal transport
hozardous materials. The NPRM would
also apply to rail operations at cerlain
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fixed-site fransportation facilities,
including (1) ra1] hazardons matenals
shippors thal offer, prapars, or load for
transportation in commerce by rail one
or moie of the specifiod hazardons
maturials and (2] rail hazardous
matorlals roceivors located within an
HTUA that receives or unloads from
transportation in commerce by rail one
or more of tha specificd hazardous
materials. The NI’'RM also covers the
nperation of private rail cars on or
connacted 1o the genaral railroad system
of ransportation and tournst, sconic,
historic, and oxcursian operations,
whather on ar off the general railroad
system of transportation.

Section 1580.3 “I'erms Used In This
Part

This saclion contains a sel of
defimtions ta introduce the regulations
TSA intends these defimtions to clanly
the meaning of importent terms as the
are used 1n the proposed rule. Soms o
the definitions involve new ar
hundumental concepts, which require
further discussion

The term “general railroad system of
transportation” Is derived from FRA's
“Stutemont ol Agency Polcy
Concerning Enfoicenent of the Federal
Railroad Sufely Laws,” which appears
1 Appendix A tu 49 CFR part 209, as
In offect on Octobar 1. 2005 FRA uses
the ferm ta describe the network of
stendard gage track over which goods
nay he transporied throughout the
nation and passengers may travel
between cities and within metropolitan
and suburban areas,

The term “heavy rail transit™ means
service provided by self-propelied
eloctric railcurs, typically drawmg
prower froin a third ra:l, operating
suparala rights-oF-way in multiple cars,
also referred to as subways, melros, or
rugional ral The term "Tight 1a1l
transel™ means service provided by self-
propelled slectnie railears, lypically
drawing power from an overhead wire,
oparanng in sither axclusiva or non-
exclusive righis-of-way in single or
wulliple cars and wath shorter distance
trips and frequent stops, also referred 1o
as streetcars, trolleys, and trams. “Rail
transit system™ or “*Rail Fixod Guideway
System"” moans any light, hoavy, ar
rapid rail sysiam, monorail, inclined
plane, funicular, trolley, or automated
guideway. Two examples of a “rail fixed
puidaway system,' consistent with
FTA's use of the term in 49 CFR part
850, aro heavy rail transit and light rail
transit Howavar, TSA is using the term
mors hroadly then FTA uses it in part
@59, Sperifically, TSA's authonty over
"rat] fixed guldeway sysiems," or rail
transit systems, ls not linkad to whether

the system is regulated by FRA and 15
nni limjled to systems thal receive or
seek to receive funds under FTA's grani
program. Accordingly. us the terms
“"heavy rail transit” and “light rail
transit” are used in proposed part 1580,
TSA's authorily exionds lo all ra1l
transit systems regardiess of whether the
systam 15 subjoct to regulation hy FTA
or FRA or neither sgency.

The ierm "rall hazardous materials
receiver” means any facility that has a
physical connection lo the general
ratiroqd system of transporlation and
recoives In lransportation by vail or
unloads from \ransporiation by rail one
ar more of tha categories and quanhties
of hazardous matoerials sct forth in 49
CFR 1580.100(b), but does not 1nclude
a facility owned or aperated by a
department, agency, or inslrumnntalltly
af the Federal Government Far a facility
lo fzll within the defimtion of a "'rail
hazirdons materials receiver  there
must be a physical connschon to the
genorul railrond systam of
transpnrtation, such as track used by o,
railroad carriar to enter the lacility to
drop off rail cars

1o term ''rail hnzardous maierials
sluppor” meana any facility that has a
physical connection ta the general

- railroad syatem of iransporlalion and

ulfara, propures, or luals for
transportation by rail one or more of the
categories and quantities ol hazardous
matnar!als sot forth in 49 CFR
1580 100{h), but doos not 1nclude a
facility owned or oparaled by &
dopariment, agency, er instrumsutslity
of the Foderal Government. The lerm
includes companias that load or
otherwise propare lank cara for rail
transpaortation in commerca Fora
facility to fall within the defimtion of a
“rail haznrdous materials shipper,”
there must be a physical connection to
the general railroad system of
trunsportation, such as track used by o
rai[roud carrier lo anter the facility lo
ick up rail cars. A faclity is not a “ra1l
Eazlmﬂlus materials shipper” if it only
unloads or receives one or more of the
categories and quantitias of hazordous
materals set forth 1n 48 CFR
1580 100(b)

The term “'rail secure area™ moans a
secure location(s) 1dentified by an
owner or tar of a rall hazardous
materials shipper or rail hazardous
materinls receiver whare security-
related pre-transporctation or
tmm]l:mrlallnn funclions ure performed
or rail cars containing Lhe categorsss and

uantities of hazardous matsnals sot

arth 1n 49 CFR 1580.100(b) are
prepared, loaded, stored, and/or
unloaded The standerds far a secum
arca ara the sama for all rail hezardous

matenals shippars and ruceivers
rdless of whethar the [acility s
ring or recoiving Ihe hazardous
material. Socure araas must have
physical sacurity measures in place,
which could 1nclude fencing. lighting,
or monitoring hy a signaling system
(such as a vidao system, sensing
equipmont, or machanicul equipment),
If the ownor or aperator employs a
signalizng system, an employse or
autherized representalive of the owner
or aporator must be lacated cither in the
immediate areq of tho raul carorat a
remoto locatian within the faclity [such
as a control room) 1n order ta obsorve
the system
The terms ““transportation or
transport™ mean, in the context of
l‘ralglll,t rafl, the movement of property.
including loading, unlonding, and
storagn In the contuxt of passenger rail,
the terms mean the movement of
people, boarding, and disninbarking
incident to that movamant As noted
carllor, TSA has broed anthonty under
ATSA to regulate the socurity of all
modes of transportation, inchrding rail
transportation. In this regard, TSA's
statutory anthority is not hmited by
PHMSA's determination as to wluch
lunctions are pro-transportation or
transpartation functions for purposes of
the applicabllity of the hazardous
materiale laws and rag':!at:onu (s 49
CFR 171.8) Under its broad authority.
when TSA devslaps polictos, strategies,
und plans to addraess thisats to
trensporiation, it musl consider tho
security of tho eniire transportation
syslem. Because of the vulnerability of
the tranzportation system to the
troduction of an 1ED or other
destructive instrument, TSA's secunty
authorily extends hayond freight
raitroad carriers (regardless of whathor
ihey transport hazardous matertals) and
also ml..lusas rail huzardous matenals
shippers befure they offer the rail cars—
while the rajl cars are being stored
incidental 10 movement and during
Empamlmn and loading—and rail
azardous maleriala facilities afler
delivery, during nnloading, and while
the rail cars ara heing stored In
addiion, TSA's securily authonity aver
passenger railroad carriers and rail
transit systems is no less extensive than
FRA's statutory authority over railroad
safoty mattara or FTA's authority over
State-rnnducled oversight of the salety
and securily of ruil fixed guldeway
systems

Section 1580 5 Inspechion Authority

Pursuant lo 49 U.S C. 114, TSA has
authority to inspect for compliance with
spplicable statutory and regulatory
requiremnonts. This proposed rule
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notifies the public ol TSA's broad
slalulary anthority 'o inspect und
codifies the scope of TSA's existing
inspaction prugramn as it relates Lo ratl
security

Sections 1580 5(a) and [b) state that
rallrond carriers, covered rail hazardous
melurials shippors or recoivers, and
transit systems must allow TSA and
DHS officials working with TSA (such
a3 repredentalives from DIIS's Ollice of
Infrastructure Proteclion) to make
inspections ur lesis at any lime or place
to carry aul 1ts stetulory or regulatory
authoritias Pmn:lad 40 CFR 1580 5(h]
would requira the carrier. shipper,
receivor, or transit system to allow any
authorized TSA and DHS officials to
enter and ba present within any arca or
conveyance without nccess media or
identification media {ssued or approved
by a tallruad carrier, 1all hazardous
materials shipper. rall hazardous
materiqals receiver, or transit system
awiier or operatar, 1n arder to 1nspetl or
test compliance, or perfurin other such
duties as TSA may direcl. This saction
wonld also gol forth affirmative duties
on railroed carriers, rail hazardons
materials shippera, rail hazardous
matorials recoivors, and transkt system
nwnors and opel ntors to cooperata with
and allow the inspections nnd festa amd
the copylng of records, irresportive of
the modin on which they are stored. As
to tho location of the inspections, TSA
must be able to inspect at every location
where TSA 1s carrying out aclivihes
undor ATSA.

In addition to inspacting for
complianco with sporific regulahiona,
TSA con conduct general socurit
assessmonts. 'FSA's authonty wil
raspect to transportation sacurty is
comprehensive and supported with
spocific powars to assoss throals to
transportation security; monitor the
state of awarenoss and readiness
throughout the rail sector, determine the
adequacy of an owner or operator’s
Lransportation-related securit
mensures; and identify security gaps
TSA, lor exemple, could inspect and
eviluate for emerging or potential
socurity threats based on intclligence
indicators to delermine whether the
owner or operator’s strutegies and
securily measuros are likely to deter
these threats. If TSA identilies security
daficiencles, TSA could initiste
appropriate action 1o enhence rail
sacurity such as counssling the railroad
carrier, rafl hozardous materinls shipper,
ratl hazerdous materials recervar, or rail
transit systam owner or t;:pemtor.
coordinating with other Federal, State,
ar local agancles Lo correct the
deficiency, or conducting rulemakings
to refquire snhanced securily measures

IFTSA. in tha courss of an {nspection
identifies avidenco of non-compliance
with a DOT regulation, TSA would
provide the information ta tha
appropriate DOT madal administrahon
for action 54 In this regard, TSA would
nol directly enforce DOT security rules
and would nol iniliate safety
inspections.

n inberant part of TSA and DHS
otficials’ perforieung security
nssessmants and inspocting for
rogulatory (including SD) compliance is
obtaming coplos of racords 1t is
necessary, so that TSA can prasarve the
recards for ferther ruviaw and, on
accasian, use the rerords as evidence
TSA dowus nol anhicipats encountering
difficulty an this issue, but is including
uxpheit language in the proposed rule,
clorilying that TSA has the authority to
obtain and review coples of records. in
order lo avend any confusian or
misunderstandi

TSA is awnre?ﬁai 1t must conduct its
inspection activity In a reasonoble
manner, considering all of the relevant
circumstances swrrounding the rail
operation. Howover, covorod ontilies
must provide TSA with accoss tn
inapoci at any time, withoul nolice,
howause unexperted wrgend silustions
may arise To the extent practicable,
TSA will make arrangements for racords
raviews ahead of t:me and will schodule
tho nspections for noimal businass
hours, Lo ensure thal appropriate ownar/
aperator persannel are avallabls {o assist
snd Ihat the inspuction does not
inter fura or causa undue distuption.
Naverthaless, TSA will have lo conduct
some inspections and tests
unsnnounced, to determine whether the
owner or operator 13 1n compliance
when 1t doea not know that TSA may be
inspecting Further, in the case of
passenger rail (for axample), TSA miay
somet:mes inspoct and tesl during peak
traffic poriods to onavro that owners and
operators are in compliance with the
sorurily requirsmants, even during the
bustast imes These peak periods wonld
be those tumes when the largest portlon
of the traveling public is being protocted
by the security measures. Finally.
specific threats, heightoned periods of

" Sinca FRA onforces the Foderl hazardaus
matennls imnapartahion law as it periains to the
shipmont or transportation of bazardous mutenals
by rail (48 L S C 5101 uf ewy . as nmondod hy
scction 1711 of the Hameland Secunty Act of 2002,
{Pub. L 107-206, Nov 25, 2002) and Tille VT of
tho 2u05 Safe, Accaunisble. Flexiblo and Efficlent
Trunaportaliun Equity Act A Lugacy for Usons
(SAFETEA-LU), (Pub L. 109-59, Aug. 10. 2003]),
i [5A dutermmirend that a rullroad enerier or il
hazardous malscinls shipper had fallsd 10 doveloj
aml implement a secunty plan required by 4v
172800, TSA would inform FRA nf the non-
compliannce

alert, or other amergency situations may
necassitale thal TSA engaga In
inspaction and tast activities outside of
narmai business oRm'ling hours

Proposod 49 CFR 1580 5(b) refers to
copying of recurds, not just documents
Rocords may bu kept 1n a number of
farmats, such as peper, micrafiim, and
electronic, All of these formats fall
within the scopa of proposed
§1580.5(b).

Regarding TSA and DHS offimals
working with TSA, TSA Intends to use
properly trained personnel ta conduct
inspactions These individuals would
receive truining on safety procedures to
follow while aboard a conveyance or
innide d lerminal or facility, in nddition
10 traming on technical security
requirements. Individuals performung
thesn inspections would carry Federal
government credentials identilying
themsalves s having afficial authonly
tn inspect, and any covered entity
wishing to authenticats the identity of
an individual purparting to represant
TSA would be able to contact
approprinto TSA officiuls at TSA's
headquarters and fisld lucations. TSA
maintaing an operations centen that
stakeholders may contact on a 24 hour
a tlay 7 days s week basis if they have
¢UNCErns.

Proposad 4% CFR 1580 5(c) requires
porsans regulated unde: this rule to
allow TSA represenlatives, and DHS
nffirials working wilh TSA, the
flexabulity to gain access 1o any
conveyance, facilily, terminal. or
infrastructure asset without holding
access or idontification modia izaued hy
the ownor or opserator, when the
officials neod to conduct a secunly
asscssment, compliance inapaction, or
test The acl ol obtaining such media
wauld provide personnel at Lhe
inspection or test lacation with an
opportunity to identify and rocognize
TSA and DHS officiais, theroby
reducing or negsting tho valuo of the
visit. As noted sbove, at timas, TSA/
DHS may find it necessary to mnake
unannounced, anonymous visils to an
area or conveyance, bul would do so
under very controlled conditions using
personnel who are trained both m
seLurity amd in railroad. hazardous
matarials facility, and Lransil workplace
safety protocols

Subpart B-Freight Rail Including Freight
Raiiroad Carriers, finil Hozardons
Materials Shippers, Rail Hazardous
Muotorials Recetvars, and Private Curs

Section 1580.100 Apphcability

TSA propases to apply this subpart to
all Fraight raflroad carriers and to apply
additional requirements to ralraad
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carriers that transport specitied
hazardous materials The subpar would
also apply to rail hazardons materials
facilities that offer, prepare, or load for
transpartation in cammarce by rail one
or more of the enumerated catogories
and guantities of hezardous materials
apacified 1n 48 CFR 1580 100{h) and
cerlain rail hazardous matoriols
fucilitiaz lorated within an HTUA that
recoivo In transportation by rall or
unload from trensportation by rail one
or more of the enumeraled calegorles
and quantities of hazardous materials
specified in 49 CFR 1580,100(b). In
addition. this subpart would also cover
the operation of private rail cars on or
connectod to the genaral railroad systam
of transportation.

Saclion 1580 101 Rail Security
Coordinator

11 is important that TSA have a point
of contacl with the aperatar for the
exchange ol vital security inlormation
The proposed rule requires thal each
covered frelght rallroad carner, rall
hazardous materials shippar, and rail
hazardous matarials receiver have one
RSC and one or more alternate RSCs
This would allow differen preople to bs
on call at differant times, but would
necessitata that st lens! one individual
be available to TSA on a 24 hour a day
7 day a wook hasis. TSA anticipatos that
the freighl mroad carners genemally
will deslgnnta at the corporate leval a
lead RSC for the entire railroad
operation and select othar individuals
who will assist 1n carrymg out the job
dutlss. In the case of rall hazardous
materials shippers and receivers, TSA
recognizes that the large compames may
have many facilitiss hat would be
subjoct to this rule and would expect
thul the companies would designate one
RSC at tho corporate level and would
choose other corporate employaes to
help implement the requirzments of this
rule at the cavered facilities

The proposal would permil an
individual surving as un RSC to porform
other duties in addition to those that
TSA requires That individual need nol
serve full-timo as the RSC TSA
anticipatss that this will particularly be
the case for smaller freight rallroads or
rail hazardous materinls facilitiss
Regardless of who is sorving as the RSG
on a glven day, however, the carrier or
facility would remnin responsible if any
official to whom the RSC security
funclions are delugated fails to perform

them properly

Section 1580 103 Location and
gl:a:li.ppmg Infarmation for Certaan Rall
5

TSA proposas to require the following
onhitios to provide TSA, upan ruquest,
with the lacation and other shippi
information of rail cars contmiming the
hazardous matennls specified in 490 CFR
1580.100(b) (1) Frelght ruslroad carriers
transporting the specified haza:duus
materials, (2) rail hazardous materials
shippers offering, preparing, or loading
for trensportation in commercy by rail
the spocified hazardous matorinls, and
(3) rail hozardous materials facilities
recelving In commerca by rail or
unlonding from transportation by rail
the specified hazardous materials. As
discussed below, TSA belisves that
varriers, shippers, and receivers havo
the capability of using existing systems
and tachnologas to reporl on the
lacations ond shipping information of
certain high profile hazardous materials,
TSA anticipates that reporting requests
will be rare and often coincide with
alovatod throat situations or in response
to o socurity inclident

Paragraph (h) stales that nach affected
freight railroad carnier, il hazardous
‘materinls shipper, and rail hazardous
maleriuls receiver must develap
prucedures to determino the location
and shipping information required
under paragraph (c} of this section for
rail cars undor their physical custody
and control containing the specilied
hnzardous materals, The prucedures
musl onable the corrier or facihity to
provide the information to TSA wathin
vne hour ot recaiving the requast.
Because TSA's proposal is a
performance-based systeny, TSA doas
not require carriers or facilitios to use
any specific tachnology to acquire the
location of rail cars However, TSA
anticipatos that coverad entities wall
most the siandard by using sxisting
tochnology, inrluding radio frequency
identification (RFTD) tags,5s network
compuler systems, and
telecommunication eystems such as
cellular telephones TSA also expocts
that certain freight rail carriers and rail
hezardous matorials facilitics wall adapt
proccdures currently usad to comply
with shipping papar retention
requirements unr.l:' DOT’s hazardous
materials regulahons.se

$3RFTL) tage ara small electronic dovices designe!
to contuin Infornation that can by mitrlevad atn
distnnee veuing n speclalizod roader They aro known
m the industey ny AET 1ags

3In portinont part, the Federal hornaat Jaw and
rugulitions nipuiro rall shippers of hozardons
malerials Lo relom a copy of te shipping poper for
a peniodd of 2 yoors alter tha shipping papar 1s
provided ta a fraight eml carnor and carriers tu
retan o enpy of & slupping paper for a perfod of

With respact to freigl railroad
carriers to which this rule would apply,
TSA notos that the industry may
provide lhe Federal Government with
the cuquired location and shipping
information using AEI tags.?” The
railroad industry uses a rail car and
lacamotive trucking syatem thot
smploys AE! tags on most freight cara
and locomotives i the Unitad Stales
and Canada, Freight railroad carriers use
AEI information lor confinning lruln
consisis and are beginning to use the
AEI Infarmation 1o 1dentily specific rail
cars that have heen nngga:{ by wayside
equipment defect dotectors AEI lagging
is the current industry slanderd for rail
cars,

Tracking and other types of
communitalions systems engblo freight
tuilraad carriers to monitor a shipment
while en route lo its destinotion and to
wantify various eervice uregularities,
Somu types of tracking systems employ
GPS or GPS-Lype positioning
intormatian and coded or toxt
maessaging Lransmiltod over a torresirial
communications system Tha rulroad
industry and FRA are caoperaiing on
the developmant of Pasitive Tram
Contral (PTC) systems. PTC systems
include digstal clata ltnk
comnmunications netwarks, positioning
systems, on-board computars with
digitized maps and mn-cob displays.
throttle-brake witorfacos on locomatives,
waysido interface units. and ennirol
centor computers end displays PTC
systams ran track the precise location of
all trains and the individual cars that
niake up the train and will be capablo
of remote interventlon with train
operations DHS 18 currently evaluating
the feasibility, costs, and benefits of
proposals 1o develop certain
communication and tracking
capabilities for rall hazardous malanaly
shipments. As discussed in sechwon
M C 4 above, TSA is sesking comments
on the feasibility of the froight rail
industry using GPS tracking systems to
dslarinine the location of rall tank cars,
including inlormation on the
anticipated costs and bensfits of
employing GPS technology for this
purposo.

1 yony after 1ho date the shuppl r is raceivad
from tha aliippar Soe 40 u?cn%ﬁr 40CFR
172 201{n) 174,23,

*? An AEI tag systom usos a sories of ack sido
roadars that record the moveuuut of roll caty as
they puw by the reador Tho readars then upload
tho car infahnation to the raflroad carrlors cantral
rinta processing contar, and the rulroad comer
tranginits thix Infunnation v an Indesiry-<<ponsored
contral databank This contml databank 1n furn
tupplics the car lacntion infarmalion to alher
milenad camors, rail cor owners, and rail hazardoes
matorials foe llities
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Under paragraph (b], TSA would hmit
1he potential scope of the requested
lotalion and shipping information to
ral cars “within the physical custody
and contral” of the [retght rlroad
carrier, rail hazardons materiols shipper,
or rail hazardous materials receiver:
actual ownership of the rall car or the
track on which the rail car Is located 1s
nol selavant to determining which entily
must provide the information tu TSA,
Accordingly, TSA would ask freigli
rallroud carriers to provide information
only far cars that have buen accepted
far, or are already 1n transportation, the
torm "accepted” moans that the carror
has physically taken possession of a
hazardous matorinl for purposes.of
Iransporting it TSA would ask rafl
hazardous motenals facilities to ropart
on ruil cars physically located on Lheir
propertty that a railroad carrier has nat
vifered or accepted for transportation

Paragraph lcrol' thus section
snumarales tha tnimimum amount of
infurination thal the freight ratlrond
carrier, the ral hazardous matonals
shipper, and the il hazardous
matanals receiver must he able v
provide ta TSA upon renuest This
information consisls of the rail cars
location. railroad milepost, and track
designation (such as main track,
socondary track, or division and
subdivision); the tune the fraghit
railrond carricr, rail hazardous maturialy
shipper. or rall hazardous materials
receiver determinad the mil car’s
location, the rail car’s routing, a list of
tho total number of rasl cars cuntainung
the demsnnled hazardous matenal,
brakon down by proper shipping natw,
hazard class or division numbur, and
identification number; cach rail car's
imitial and number; and transportation
status.

In the case of freight railrond carriers,
TSA would ordinanly request the rail
car's location broken down by city,
county, and State as well as the rmilrond
carrier's designalad mll:gost locotlon,
By contrast, in the case of hazordous
material facilities, since TSA would
alrpady have the facility’s address, TSA
would likely focus 1ts request on
discerning the tolal number of rail cars
locuted at that facility and the types of
hazardous materiala contalned in those
rail cars When TSA requests a freight
railroad carrler to provido a rail car’s
routing information, 15A intends to ask
for information on the antue route,
including point of angination.
destination, and inlerchange points with
other I'raiihl railroad varriers.

For each rail ear containing one or
more of the hazardous matenals listad
in proposed 49 CFR 1580 100(h), TSA
would require the car ropott to contain

the proper shipping name. hazard class
or division, and UN identification
number sssigned 1o tho material in
nccordance with the Hazardous
Materlals Tablo in 49 CFR 172.101
{DOT"s HMRs), as wall as the rail car s
unique identifying inutial and munbrer.
“Transpartahion alatus” relers to
whether the car is being propared for
tronsportation, 1n transportation, or oul
of transportation. By reviewing this
location and shipping infarmation and
available intalligonco Information, TSA
will be able to dotormine whether it
needs to Implement or ordor additional
sucurily measures to address a
particular threat or threat assessment

The proposed rule provides freight
ruilroad carriers, rail hazardous
materials shippers, or rall hazardous
materials raceivery with 4 maxinum of
ona hour to report the location and
shipping informotion for the specified
ratl carfs) to TSA or DHS officials TSA
recognizes Lhat the potontial magnitude
of tho information requaest. ns woll ns
un:que operational considerations of the
railroad carrier, roi] hazardous materials
shipper. er rail hazardous matenals
recewver, may Justify additional time to
respond, Accordingly, this praposal
purmits the carrier, shipper, or receiver
to soek additional time ta respond to a
specific request. TSA/DHS will evaluato
each roquest on a case-by-coso basis,

While the praposed rulo toxt provides
8 one-hour tmeframa, I'SA alsa roqueals
Lomment on an alternative time

roposal Instead of a maximum of ana
hour, the alternative proposal would set
the maxamum tme ponod for providing
inforinalion al five (5) minutes or tharty
{30) minutes, depending on the naturo
of the request. Freight railroad carriors,
rai] hazardous naterials shippers, and
rai] hazardous materials receivers would
have a maximum of five [S) minutes
from tha time of 8 TSA request to
provide the location end shipping
information for a apecilic 14l can
containing the specifivd categuries and
quantities af hazardous matunals.
Fraight rallraad carriers, rail hazardous
materials shippors, and rail hazardous
materials recoivers would have a
maximum of thirty (30) minutes from
the time of a TSA requast to provile tha
location and shipping wifomation for
all rall cars under its physical custody
and control that contain ons or more of
the specified categaries and quantities
of hazardous materials.

We note that in an emargency. such
as a specific throat against a partirular
train or a general thraal involving the
matropolitan area through which the
train 15 aperating, It may be critical for
TSA 1o have this information very
quickly to address threats to persons

and property The more quickly we can
recelve this Information, the more

. yuickly we can direct that prtective

muasure be implamontod Wo balieve
{hat existing and emerging technolugy
can be used to achiove Ilwse timeframes.
We request comments on how these
shorter Wmeframes could he achleved,
including the cost of complhiance, and
wu are considering adoEtlng these
shorier lime frames 1n tho final rule.
The proposal also requiras that freight
rallroad carriers, rail hazardous
mwterials shippers, and rail hazardous
materials receivers submut the dota ina
spocific lonnat but allows a choice of
five diffaren! raportimg oplions (unless
anathor reporting methixl is approved in
writing by TSA) TSA proposes to
estahlish tha one how reporting
tumoframe and parmit only a limited
number of commonly usaed information
reporting formats basod upon the
importance of imely information that
TSA vun quickly understand under
exigent circumstances. Howaver, TSA
ramains open to the possibility of boing
lags prescriptive in the final rulo TSA
sneks comment nn what reporting
tumalraine would be reasonabla, TSA
also sesks coinment on what reporting
formats wauld allow carriers, shippnrs,
and receivars to provide the information
to the Fadaral Govornment in a usar
friondly, efficient, and cost alfective
manner yet consistont with the security
need to recaive and analyze the
information quickly and eccurataly

Section 1580-105 Reporting Significant
Security Concerns

Thia rule propnses Lo requirs [reight
railrond carriers, il hezardous
matorials shippeis that offer, prepars, or
loail for iransportation 1n commerce by
rall one or mora of the categorios and
guantities of hazardous materials sat
forth in proposed 49 CHFR 1580.100(h).
and mall rdous matorials raceivers
that recoiva 1n commerca by rail or
unload one or mora of the calegorias
and quantities ol hazardous maturials
sat forth m propused 49 CFR
1580 100{l) to unmediualely report
potenhial threals or significant sacurity
concerns encompassing incidents,
suspicious activities, and threat
information. Incidents, activitios, and
information 1nclude, hut are nol linlted
to-

(1) Interference with the engineer,
cunductor, ar other crewmember of a
fresght raurosd train, such as an attempt
to gain entry to the lnocomotive cab.

2) Bomh throats, whather specific us
to targol, location, and thning. or non-
spacific.

(3) Reports or disuovery of suspicious
lers that result in the disruphon of rml
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operalions, such as evacurtion of a
convayance or facility or the temporery
halting of ra:l servicu due to the
discovary of a large pockage inside 4
fraight train lorowolive. This disruption
could also occur at & rail hezardous
materials facility, which distovers e
suspicious 1tem within a ra:l secura ares
and delays the depariure of a freight
railroadd carrier Any midividuasl may
make the repart ar discovary; it nead nol
come from an employee or authonzed
reprusenintive of he freight railroad
carrler or rail hazardous matenals
I'nmhtg.

(4) Suepicious activity occurring
onboard a froight train or inside the
facality of a freight rmirnad carrior. rail
hazardous materials shipper, or rail
hazardous materials receiver that rosults
in a disruption of rail or tacility
operalions. such 4s evacuation of a
conveyance or fucilily or the lemporary
halting of il servies due 1o the
iliscovery of a suspecied IED} Agan,
this disruption could alse octur at a rail
hazardous matanals Incilily that
discovors & ausmcinua indivadual
trospassing within a rail secure area and
dalays the doparture of a [reight railroad
carrior

{5) Suspicious activily chserved at ar
around freight rail cars. factlities, or
Infrastructura usel in the vpuration of
the freight rallroad, rail hazardous
malerals shippor, or rail hazardous
matenals receiver, wholhor nbserved by
omployoes or authorized reprasentativos
of the rnilroad carrier, ratl hazardous
motarinls shippor, or rail hazardous
materials rocetvet, or othor individuats

(#) Discharga, discovory. nr seizura af
a firearm or other deadly weapon on a
frelght train, in o station, terminal,
staragp fcllity or yard, rail sccuro arog,
ar other locatinn used in the operation
of the freight railroad, rafl hazardous
watenals shipper, or rai] huzardous
matanals racetver, regardless of whether
an mdividual legally possessues Lhe
firearm or deadly weapan.

(7) Indications of tampening with
frelght rail cars, whether located insido
or outside the confinas of a rail
hazardous materals facilily including
signs that the security of tho car may
have bean compromised or thal an IED
may he prasanl

(8) Intormation relating tn the possible
survelllance of a freight railroad train or
facility, storage yard, rail hazardous
matorlals shipper or receiver facility. or
othar location used 1n the operation of
Lhe fraight railroad carrier, rail
hazardous malerials slipper, o ruil
hazardous materials recsiver, regardless
of whather the source of the information
1s an employes or autharized
reprasentative of the freight railroad

carrier, rail hazardous materials shipper.
ar rail hazardous muterials receiver, or
ather individual

{9) Correspondenra rocaived by the
fraight 1a1lroad carrim, rarl hazardous
materlals shipper, or rail hazardous
matenals rucaiver indicating a potenual
threat to frelght ratl transportation or the
rail hazardous matenals facility.

{10) Other incidonis mnvalvin,
braachos of the secunty of the I‘Ealghl
railroad corrier or rail hazardous
inatartals shipper or raceiver's
oparationa or facihihies that could
reasunahbly reprosont poiential threats or
significanl securily concerns

The proposal would requira freight
railroatl carriers and covered rail
hazardous matenals shippors and
receivers to raport the abovo types of
concerns and threats to DHS/TSA ina
manner that TSA prescribes TSA seoks
comment on the available methods of
transmitting this mformation to TSA
(such as alectromcally, tolephomcally),
including anticipated cosls of
compliance. With respect to each
concern or threat, the [reight railroed
carrler or coverod rail hazardous
matenials shippur ur recelver would
have to report the following
mlormetion. to the extent it was
available and apphcable, to NHS/TSA:

(1) Name of the rcporting entity and
contact mformation [or commumculinn
by telophone and e-matl

(2) Thn affectad freight rain, slation,
terminal, rail hazardous materals
facility, or other rail focility m
infrastructure.

(3) Identifying information on the
affected freight train, including train
lino ond route.

(4) The origination and reute
tormination lncalians for the aflected
freight truin

{5) Currenl location of the affected
freight train, with as much specificity as
clrcamatances and availabile infurmation
permits

(8) Description of the threat, ncident,
or aclivity alTecting the [reight train or
rail faciluy or rail hazardous materials
shipper or recerver,

(7)Pr:lamas and other avallable
biographical data of individuals
purported to bo involved in the threat,
mcident, or activily

(8} Source of tho threat information

Passible sourcos of the informalion
mught melude- a Federal (with the
excaplion of DHS/TSA), Stata, or local
government agency; a foreign

overnment, 10 the extent there is no

egal prohibition on the reparhng of
such information; an employee or
authorized representaliva of the freight
railroad carrier, rail hazardous matertals
shippor; or ra] hazardous matorlals

recaivar, another froight railroad carrior,
rail hazardous inalerials shipper or
receivor, passenyer railroad carrier, or
rail transit system, or & private
individual

Section 1580 107 Chain of Custody
and Cantrol Requiremonis

In this section, TSA proposes 1o
requiro & securc cham of pﬁ:ysu:al
custody for a1l cara conlaining one or
more of the catngorivs and quentities of
hazardous matorials set furlh in
proposed 49 CFR 1580.100(b) Thus
saction would impose analogous
requirements on ireight rallroed carriers,
ol hazardous materials shippors, and
a1l hazardous matarials receivers

In paragraph (a), TSA proposes thet a
ruil huzardous matsrials shipper,
regardloss of whaether it Is physically
located within an HTUA listed 1n
Appondix A ta parl 1580, must satisfy
the following requirementr hefora 1l can
transfor physical cuslody of n rail ar
conlaining the spacified hazanlons
materials to a freight railrond carrier.
First, the rail hazardous matorials
shipper must perform a physical
sacurity inspeetion of the rml car to
snsure that no one has tampered wath 1t
or other compromused its sccurity,
including inspecting for [Els and athar
items that do not belong, Second, the
rall hazardous molerials shippor must
slore or keep the rail car in an arca with
physical sacurity measuros in placo
during pre-lransportatian functions,
including loading emd tempora
storage, until the fresght railrond carner
assumes physical custody of the car
The physical security measures includa
such things as fancing, lighting. or video
surveillance. Third, the rall hazardous
materials shipper must document the
transfer of custady to the lreight raflread
carnor, aither in writing or
clectronically

In paragraph (b), TSA praoposes that
[reaght railroad carrier, regardless of
whather the carrier is physically
accephing the rail car at a rait hazardous
maierials shipper facility locatod
outside er within an HTUA, must satisly
twa requiremnents. First, the carrier must
document the transfer of custody, sither
m wnting or cloctromeally Second, Lhe
carrier nasl perform the secunty
mspection that DOT 13 proposing to
require under a now paragraph to 49
CFR 174.9.

In paragraph [c). TSA proposes
requiromenta for certain rail car
transfers ccourring within an HTUA
listed in Appendix A to part 1580
Specifically, TSA would requira each
delivering freight railroad carrior
transfarring physicnl custody of rail cars
carrymg ono or mors of the mateniuls
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listad 1n propnsad 49 CFR 1580 100(h)
to e rocewving fratght raileoad cattiee 1o
ensure that the receiving carrar takes
physical poesession of the reil car before
the dulivening carrler leaves the
intarchange point. Both the delivering
and receving freight railroad carners
would be responsiblo for compliance
under this paragraph for adapling and
implomenting procadires to snsnre that
the rail car is attended at all imas
during Ihe physical transfer of custody
The procedures would include
performance of the securily inspection
that DOT 18 proposing to require in 49
CFR 174 9 In sddition, both freight
railroad carriers must document the
transfer of custody, either in writing or
electronically Perograph (d) w?uld
apply the same roquiroments o

pgfagra h {c} whenever a freight
railroad canier transfers or racoives o
rail car containing ona or mara of these
matenials if the rall car may
subscquently enter an HTUA.

For purposes of paragraphs (c) and
(d), the roquiroment "o ansura that the
ra1! car 15 not loft unattended at any
tume duning the physical transfer of
custody” means that the delivering and
tecoiving freighi radlroad carniars would
ensure that an employes or authorized
representative of elther of the rallroad
rarters attend to that ruil car by being
physieally present and having an
unobstructed viow of the rail car prior
to the dehvering railroad carmner leaving
the mtnrt:hnfe poini Whila TSA
oxpects that the altending employue
would be the train conduclor or d
secunty guard, TSA 1s not specifying
that any particular category of
individuals needs to perform this job
function and is not specifying that a
freight carrier would have to use a
hazmat employes (3s the lerm s used 1n
49 CFR 171 8) to perform this job
function Morcover, to allow frmight
railroad carriors a maximum dogree of
flexibulity 1n adopting and
implementing procedures to meset the
cur atlendance performance standard,
this sevtiun does nol specily a
maximum number of rail cars permitted
per attending empioyes (or authorizad
roprescntative) or dafine how clnae that
individual must ba to the rall car while
attending 1 However, for purposes of
eompliance with this sectwn, the freight
tallroud catriers must work together to
implemen! procedures to ensure that
individuals attend the rail car until the
physical transfer of custody is complete
The reguirement thet an amployae or
authorized rupreseniative sitend rail
cars would be matl where persunnol are
pravided by or on behalf of a
dupuartmuant, agency, or instrumentality

of the Fecleral Government to monitor or
prouvide security for the rail car,

Paragraphs (c) and (d} would also
require the recelving freight :ailroad
tarviur to perorm a security inspection,
which, as noled abave, DOT is
proposing in its NPFRM. UOT"s HMR
currently require Freight rmlroad carnors
1o conduct a safety inspection of cach
car containing hazardous materials at
ground level, See 48 CFR 174 9
However, safaty-related inspections do
not specifically addrass the possibility
that a lerrunst could introducs a foreign
ohject on the tunk car or tho rail car
chasais, the masl pernicious being an
IED In tho rutomaking that PEIMSA 13
davelaping concurrent lo TSA's NPRM,
PHMSA is propnaing to incresss the
scope of the salaty inspection to include
a secunity inspection component for afl
rall cars carrying placarded loads of
hazardous materials. Tha pri focus
of the enhanced inspection would be to
rorogmza an TED. '

Tu guurd aguinst the possimhty that
un vnouthonized individual could
tlampar with rail cars contalning
hazardous malsrials to precipitate an
incident during Imnspiortalion, such as
dntonation or relesse using sn 1ED,
PHMSA 15 plrﬂxmug tw requin: that
freight rallroad carrers’ pre-irip
msr-mlons of placarded rail cars
includo an inapection fur signs of
tamporing with the ratl cai, including its
seals and closurws, and any ilemn that
daes not belong, suspicinus fems, or
IEDs TSA will provide guidance to
frolght railroad curwrs lo traln Lholr
omployeos on ulentifying IEDs and ::Fns
of tampaering. Where a freighi railro
carrier finds a foraign object ur
indication of tampering, the frawght
railroad carrier would be required to
take appropnate actiany to ensure that
the secunty of the rail car and 1ts
contents have not been compromised
befars accepting the rail car for further
movement If PHSMA's NPRM proposal
to add a security inspection requirement
to 40 CFR 174 Bis inoffoctas a
regulation at the timo TSA's NI'RM
becomes a final ruls, paragraphs (c} and
(d) of this sectinn would require the
freight railroad carrier's rasl car
attendance pracedures to pravido lor a
securlly inspection, in accordance with
DOT's HMR.

In paragraph {d), TSA requires the
delivering and receiving freight ruilroad
carriors involved in an interchange
outside an HTUA uf u ruil car containing
one or more of the guantities and
calegories of hazard materials set forth
in 48 CFR 1580.100(b) to adopt and
implement procodures to ensure that the
rall car is attondod during tha physicul
{ransfer of custody for reil cars 1f the rail

car "may subsequently enter an HTUA."
The raazon TSA i epplying the chaln of
custody requirements to theso
interchangus outside the HTUA 15 to
address the possilnlity that a tarroriat
would chooss an unpopulated or
isolated location on a railroad lina 1o
compromise tha security of an
unattended rail var, such as by attacling
an IED to it The ruil cor could then
travel tnto an FITUA and a terrorst
could detonate 1t, thereby using the car
as a weapon of mass effect to canso
sigmuficant casuallies and property
dama

Tsxuxmends that fraight railroad
carriers make the doterminalian ds lo
whether paragraph (d) 1s applicalile
based upon the route information
reasonably available to thom at the tune
the delivering railroad earrier transfers
the rail car to the receiving rarlroad
carrar In this regard, TSA rocognizos
that, after a rail car has besn
interchanged, a change in routs may
bacome nacussury resulting from a cause
unknown and unloreseeable to either
Freight rarlioad cairier al the time of the
interchange, such as a rackslite that
blocks trackagn locatad outside the
HTUA Accordingly, since the
randomness and unpradictalnlity of
such a uniquo event accurring makes 1t
unlikely that tho reil car could be
exploited by a terrarist, TSA would
allow tho unattended rail car 1o anten sn
HTUA without penally to esther [reight
railroad cacrior. Of coursa, if the Irefght
railroad carnors know in advance before
the Intorchango that, for whatever
reason, the rail cor must ha re-routed
through an HTUA. this limited
exception to the chain of custorl
requirements in paragraph (d) ol this
section would bg inupplicable.

TSA is not proposing thal carriurs ur
facilities submit tho transfor of custody
documentation to TSA. TSA would onl
wanl tho documant if it roguests it. Eg
freight raflroad carrier, rail hazardous
matonals shipper. and rail hazardous
malenals receiver requiretd to cronte thia
documentation must maintain a copy af
the apecified information oran
alectronic 1 thereol, and must moke
the record available, upon requesl, to
TSA. TSA pruposes In paragraph (h) of
this section that the documentation bo
mainlained for at least 60 calandar days

TSA alsa 15 seaking commont on an
altarnative to the chain of custody
requiroments in praposed in paragraphs
(c) and (d) for transfurs balweaen railroad
carriers Uhal occur outside of an HTUA
This alternative would pot require
frelght railroad carriers 1o attend rail
cars while tha ra1l cara are being
transiarred. Under this alternative, TSA
would only permit such unattended
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transfers lo occur 1f they take place 1n
a low risk location, sur h us &t an
approprlate distance away from such
locations as schinols, hospitals, and
nursing homes The receiving railroad
carrier would be requured to conduct a
security inspection of the rail car as
provided in proposed paragraph (d) of
this NPFRM In aildition, both the
transferring and the recewving railroad
vavtier would be required to decuinent
the physical transfer of cuslady as In
proposed [c] and [d). TSA seeks
commen! ca whether the potential
socuniy Lhreat from 1lus aliemative
warranis the inclusion of roquiraments
1o attend the car as how 18 In proposed
paragraphs {c) and (d). TSA also invites
comments on the appropriate critorin
that ' 5A should uss to dofine the term
*low risk location,” including il
comments on appropriate geographica
distances and/or buundaries to define
these locations.

In paragraph {a), TSA 1 proposing
that treight raiiroad carrlers delivering
ral cars conteinug one or more of the
quantilies and culegonies of huzerdous
materialy sat forth 1n 49 GFR
1580 100(b) 10 a ral hazardons materinla
recanvin located within an HTUA must
snsure thal an employre or authonized
reprusanialive of the recetver 13
phvaically pressnt 1o aceapt receipt of
the car, unless the car 18 deliverad 10 4
sncura area of the facility. Alternativoly,
the freight railroad carrier may uso ila
own employees or authorized
repragemtalives to sttend the rall car
unlil the rml hazenlous materals
racaiver necepls physicsl custody and
control of the car The freight railroad
carrier must not dapart tha rail
hazardous matorials rocolver until it hos
roleased the car to a hazardous matorinls
facility employes or authocized
reproscntative or has secured tho car in
ft SBCUTA AT8a

The standards tor a rail secure srea
are the same for ra1] hazardous materials
facilities regardless of whether the rail
hazardous materlals facility Is raceiving
or offering the hazordous material A
“ra1l secure area” is clefined In proposed
44 CFR 1580 3 as the portion of the “rall
hazardous materinls facility whers
security-relsted pre-transportation or
Iransiuorlahon functions are performed
ur tzll cars cantalning the categories and

uintities of hazardous materials sot
arth in proposed 49 CFR 1560.100(h)
ara prapared, loaded, stored, and/or
unloaded.” As stated in propased
paragraph (il of thia ssction, sscure
arcas must have physical socurtty
measures in place to pravent
unuuthorized accoss to rail cars that
contaw the specified categoarias and
quantitios of hazardous matarials. These

measures could include fencing.
lighting, or momioring by a signaling
system (such as a video system, sensing
equipment, or mechanical aquipment)
that Is observed by an employes ar
authorized representative of the rail
hazardous materials shipper ar receiver
who is located alther in the immediate
area of the mil car or at a remota
location within the facility such as a
cu;iml mn;:\m ) | |

aragra applies only 1o rai
hazar:l%ruf mﬂterﬁl;s fucihh?;s located
within an HTUA that receive from a
[ralght razlroad carrier or unload ratl
cars cunlaining ona or more of the
quantities and catogories of hazard
matorials sat fo1th 1n proposed 48 CFR
1580.100(b). Consislent with the
requiroments placed upon frmght
railroad carnors by paragraph [e), the
rail hazardous materiala receiver must
malnlain positive control of the rail car
during the physical transfer of custody,
which invelves not leaving the car
unattended and placing the car in a
sucurn nrea The requirrments for mail
hazardous matertals facilities that, in
addition to recerving or unloading ome
or mora of tha hasarions manrle‘x
referancud in parageaph (1}, also offer.
prepara, or Iesd these malenals for
{1ansportation by freight rallroad
carriers aruv sul forih 10 paragraph (a) of
1lus section In necordance wit
paragraph (f]. during unloading and
lempoi ary placement of the a1l car, »
rail hazarinus materials rarsiver located
within an ITTUA must keep the ral rat
11 & fucurd ared with physieal secunly
nioasures In place, such as fam ing,
lighting, or video surveillance

aragraph (g) providus an sxcuplion to
the security requirements contamand 1n
paragraph (o) for rail hazardous
malorinls rocaivars located an HTUA,
that in the normal course of thewr
businaess do not offer, prepare, ot load
rail cars contalning tho categorias and

uantitias nf hazardous material set

th in proposed 48 CFK 1580.100(h)
for transportation by roil. Rail hazardous
mataorinls facilities located outsida an
HTUA that routinoly receive shipmonts
of the specified categories and
quantities of hazardosus matarial, that
receive and subsequently reject and
return a rail car contaiming the .
hazardous materlal to the originating
offeror or shippor are not, by virtue of
rojecting and returning a shipmont,
required to meot the security
requiremuents of parograph [a). TSA s
praviding this excoption, becausa tha
randomngss and unpradictability of
such an event makas it unlikely that a
torrorist could exploit the rail car and
usa it 0s 8 weapon of mass affect
However. the Ireight railroad carner

recelving the rajacted raul car would still
e subjecl (o the requirements of tlus
seclion.
Paragraph (]) allows any rail
huzardous meterials receiver locied
within an HTUA ta apply for a waiver
from some or all of the chain of custody
toquirements if tha recerver belleves,
besed upan tha nparational
charactoristics and gengraphical
location of its facility, that the polential
sac urity thrant of s facility 1
insufficient ta warrant apphcation ot the
chain of custody requirements in
paragraph (f). In constdearing whethor 10
ant a waiver, TSA would anolyze
uclors that relate to the potential
socunly threat The factors includs. (1)
The quantities and types of all
hazardous materials that the rail
hezerduus malerials recelver typically
receives or unloads, (2) e raceiver's
geographical location in relativnghip o
populated areas, which includes both
dayhme affico building populations und
populatons in residontial
nseighbarhoods, (3) tho recoiver facility’s
immediate proximity to cntihes that
may be attractive targats, such as other
businesses {including other huzardons
materials facilities), residentisl homus
and upurtment buzldings, elomentary
#chools, hospitals, nursing homesz,
assisted llving facilities, nnd sporta
studiums: (4) any information regarding
thruuls to the luclity, and (5) any othar
circ umstances unuque tn that roceiver's
uctivities thal would demonstrate that
Lthese activities present a low secunty
risk. For instance, If a requester were to
prusent an analysls showlng that, due to
ihe topography of the area, a ralease of
the hazardous material would be
unlikely 1o cause a signiflcant clangor to
peisons in lhe area, TSA would
consider that information as & laclor in
consitlering whether lo grant or deny
the waiver After iwviewing o rail
hazarilous matertals recaivar's
application for a waiver, aw consulting
as necoasary and apprapriate with nther
Faderal, Stata, and local governmental
ngoncies. TSA would send a wrliun
decision to the recerver

Section 1680.109 Preemptiva Effect

Section 20106 of title 49 of the U.S C,

Ernvndas that all regulations prescribed

y tha Secretary of Homeland Security
rulated o 1a1lroad secunty mallars
preampt any Stata law, regulation, or
order covering the same subject matter
A State may, ar, edopt or
continue an additional or more siringent
ragulahon when that provision 1s: (1)
Net.assarr lo eliminate or reduce an
ussentlolly local security hezard; {2] not
incompatible with a Fedoral law,
regulation, or order; and {3) does not
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unreezonably burden interstate
commerce. Id

Proposed § 1540 104 mforms the
public of the prsemptive effect of
proposed 40 CFR 1580.107 regurding
chain of custody urul control
muquiramenls for rail cars containing the
categories and guantities of hazardous
materlals eet forth in proposed 48 CFR
1580 100(b). In tha past, TSA has nol
included regulatary text about
proomptive offect in its regulations. The
absence of auch a provision i a Federal
reguietion does nol necessarily indicate
that TSA does not intend to preampt
State or local regulations. Howavar, TSA
has included such a provision in this
proposed rule, so that 1ts position
reghrding preemptiva offoct is clear.

%E:nsistenl with 40 U.5.C. 20108, TSA

roposas lo preempt any Stata or local
]::ws repurding securily measures during
tha ph{all transfer of cualody and
control of a rail ca: Lontaining
hazardons materials We bulleva that
such security measures mnst be subjuct
to unifarm national standurds, This
preumption would apply to all
‘“huzardous materials™ as definad m 49
CKFR 171.8 It would be Impractital and
burdensome 1o tha secura chain of
physical custody and control process lo
require the regulated parties to develop
multipla sets of procedurns tn camply
with varying State and local
requirements TSA 1s nwate that. if this
Enal rule did not proompt State or local
regulations regarding the chain of
custody roquiroments in propased
§ 1580.107, a froight railroad carrier, rail
hazardous materials shippor. or rail
hazardous materals receiver may noed
to comply with different raquiremonts
in different jurisdictions This conld
requirs 4 substaniial resourca
commitment, becausa it could
necessitale instructing the individuals
involved in carrying out chain of
cuslody requirements in accordance
with a mulhitude of diBerent operating
rulas and practices, which could ra1se
alignificant snfatir and secunty concerns.

Carriars could alsv be required to v
tho size and tramuar qﬂi fications o
the train craw based upon the varyl

laws in sach junsdiction Because rai
transportation of hazardous materials
fraquontly involves Iransportation
across jurisdictions and bacanae of the
fesources necessary to comply with
potentlal and vary:ng chain of custody
ulremnents, TSA ballsves that

:l%jectlng carrlers to addiionnl sinte
regulations 1n this area would likely
place an unreasonable burden on
utarsiate commerce. TSA seeks to avoid
this rasuit

Although national unitormuty, to the
axtent practicable, of laws, regulations,

an orders relatad to rail securily 1s
vitally important, TSA recogmzes a
noed for emergency preparedness ot the
State and local lovel Accordingly, TSA
doss not intend to preempt inspechion
activities conducled in furtherance of
State and local laws or prenmpt
requireinents lo appointment a RSC, or
report signficant security concerns

As nolad abuve, TSA does not intend
to preompt the States [ron requiring
freight railroad carnors, roil hazardous
matearials shippers, and rail hozardous
matarials recaivers ta designate a point
of cunlact who the State could reach
immediatoly concerning sscurity or
ather emargancy matters In this regard,
"I§A does not inlemd 1o prevent the
States from requining the regulated
partios to designale an individual az n
point of contact in addition Lo tha
person(s] thuy selsct to serve as the
corporate level RSC under proposed 49
CFR 1540 101 Since TSA recogmizes the
important secuzily rolu of local law
wnforcement agencloes, TSA also does
not intend 1o presinpt the Stules from
raquiring freight rmlroad carriars, rail
hazardous materials shippers, and rail
hazardous materials racuivers to report
potential threats and sigmificant secunty
r:oneerns to the States in addition to
these entities complying with TSA's
reparting requircments. If an emergency
situalron develops, TSA expscis that the
first pruority of the freighl railrued
carriers, ratt hazardous materials
shippers, and rall hazardous matenals
recesvers would be to call 811 and
follow Lhe directions of the police and
othor first respundnrs to the scone.

TSA secks comment on the scape of
tho subjoct mattar that this propossd
rule would or would not presmpi under
40 U S C 20106.

Subpart C—Passenger Ruil Including
Pussenger Railroad Carners. Rall
Transit Systems, Tournist, Scenic,
Histonc, and Excursion Operulors, and
Privote Curs

Soction 1500 200  Applicahility

TSA proposes that this subpari apply
10 all lypes of passenger roil operations,
inclnding mtercity, commuter, and
short-haul railrord passengar irain
servica, and rail mass transit syslams
‘I'ne subpart would also cover the
operation of privale mil cars on or
¢onnected to tha general railroad system
of transporiation, and tourist, scenic,
historic, and oxcursion operalions,
whether on or off the general railroad
system of transportation

Section 1580 211 Rall Security
Cooriinator

The proposed rule reyuires that each
passangar railroad cerrier and each rail
trunsit system covered wilhin the scope
of part 1580 must have cne or more
RSCs Owners and operators of private
rail cars, imcluding husiness/office cars,
circus traing, tourist, scenic, lustonc, or
extursion operations would only be
required to designale an RSC il TSA
specifically notified them in wniting that
u security threat exists eomcarning that
operation.

As discussad i section I B above,
tha proposed ruls would allow differont
peopin to be on call at different uwmes,
but would nacessitate that at least one
individual be available to TSA on a 24
houry, 7 days a woek basis TSA
anticipates that tha passenger railroad
carriers nud rail transit systoms wall
ganerally designate n lead RSC at the
corpaorate level for the rotite rail
operation and also selsct other
individuals to assist in carrying out Lhe
job duties,

Tha proposal would also permut an
mdividual serving as an RSC 1o parform
other dutios mn addition 1o those that
'T5A requires, that Individual noed not
serve full-bme as the RSC Particularly
in tho case of amaller passenger rallroad
ar rail transit system aperabans, TSA
anticipatos thal sarving aa the RSC will
not be an individual’s pennanent full)-
tme job. Regardless of who 13 serving in
ihe role of tha RSC on a miven dny, the
passenger railroad carrler ar rail transit
system would romain responsible 1l any
official 1a whom the RSG security
funchons are delegated fails to pertorm
them properly.

The proposal applicable lo passenger
rallrands and rail transit systems
described in § 1580.201 would subsume
the existing requirement in TSA’s rail
SDs that passengor rall operators
designalo and use a primery and
altarnale Security Coordinator and
provida current name and contact
information to TSA vin email Howevar,
this proposal would not change the
roquirements 1n the rail SDs that the
Secunty Coordinator:

» Roviow wilh sufficient frequency,
as prarticable and appropriate, all
secw ily-ralated functions to ansure thoy
ars sffective ond conslstent with all
applicshle rml pessenger security
muasuras, including the SDs.

¢ Upan learning of any instance of
non-.ompliancs with TSA-required
socurity measures, immediately imtiate
corrective action,
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Section 1580.203 Reporiing Sipmificant
Secunty Concarns

Passenger railroad carriers and rail
trausit systems would ba required to
immedtately report potentisl threats or
sigtuficant secunty concerns
encompassing incidents, suspicious
activities, and threat information
mgcluding, but not limited to.

(1) Interference with tha crow of tho
passenger troin or rail tranmt vehclo,
such ¢s by altompling lo gnin entry lo
the lecomoliva cab or crew
comparimeni

(2] Bomb threats, whether specific as
fo target, location. and timing,. or non-
speacific.

{3) Reports or discovery of suspicious
items that rosult in the disruption of
passenger rail operations, such as
evacuahion of a conveyance or facihity or
the tempotary halting of ril service

(1) Suspicious achvity occurning
anbpard a passenger brain o rail transit
vehicle or Inatde the focility of a
passanger railroad carrior or rail transii
system that rosults In a duaruplion of rail
nparationa, such as evacualion of o
conveyance or [acility or the lemporry
halting nf ra1! sorvies due to the
thsuovery of a suspectad [ED

[5} Suspicious atdivily observed at or
around passenger rail cars or rail ransit
vehicles, facilitles, or infrastructure
used 1n the operation of the passcnger
re1lroad or raal transit systom, whether
observed by employoes or authorizad
roprasontatives of the railroad carrier or
rail transit sysiem or other indivedunls

(6) Discharge, discovery, or seizure of
a firoarm or other dradly weapon on a
passenger traln or rail transil vahicle or
1n a stetion, terminal, storage lacility or
yard, or other location used in the
opsuralion of the passenger railroad or
rail transil system, regardless of whether
un individual legally pozsasses tho
firearm or deadly weapan.

{7) lndications of tampering with
passenger rail curs or rail transit
vehicles, Including signs that tho
secunity of the car or vehicle may have
been compromised or an IED may he
present.

(8} Information relating to the possible
surveillance of a passenger train or rait
transit vehicla or facility, storage yard,
ar cther location used 1n the operation
of the passenger rallroad carrier or rail
transit system, regardless of whaether the
source of the information is an
amployoe or authorizod ropresentativa
of tho passengor ratlroad carrier or rail
transit sysiam or other iadividual

(9) Correspondence rucaived by the
passanger railroad carrier or rail transit
gystem indicating a potential threat to
passangar or freight rail transportation.

{10} Other incidents invalving
breaches of the securily of the passengar
rallroad carrier or the rail transit syslem
operations ar factlitios that conld
roasonably represent potential threats or
significant securily concamns.

he propose] would require possengor
mlrms carriers and rail transit systems
ta raport ha rhove types of concorns
unel threats lo DHS/TSA in a menner
thut TSA prescribas The final rule will
provide detalls of the reporting process.
With respect to each concern or threat,
the passonger railroad carnier ar rail
fransit systom would have lo reporl the
following nformalion, 1o (he axtent it
was avnifnble and applieabls, to DHS/
TSA

(1) Namw of (he reporting entity and
contacl information for commnunication
by tolephone and w-mail,

(2) Affoctad station, lerminal, or other
f.'u::litly
(3] [dentifying information on the
alfacted passengsr truln or rail transit
valucle, Including the irain number,
traln line, and route

(4) The omgnation and routn
termination locations for the affacted
possengar teawn ar rail tranait valurls

{5} Current location of the affucted
nassanger train ar tail transit vehicle,
with a5 much specificity as
circumstances and available information
permits.

(8) Description of the threal, incident,
or activity sffacting the passonger lrain
ar ra] transit vehucle or facilety.

{7) Names #nid other aveilable
biogrephical data of individuals
purparted to ba invalved 1n the threat,
nLwdent or activity

(8) Source of tho threat infarmation

Passibla saurcos of the informmation
might include- a Faderal (with the
exceplion of DHS/TSA), State, or local
government agency, & foreign

vernment, Lo lhe uxtenl there is no

agal prolubntion on the n.?)amng of
such information, an employee or
authorized representahive of the
passanger railroad carrier or rail transit
sysiem; another passenger railroad
camrier or ratl ransit system or freight
raalroad carrior; or a privata individual

Thae reguirements of the propased rule
do not supersede FTA's State Safety
Qversight rules found at 49 GFR part
659. Some duplication of roporting may
oceur, as entities mey hava to rapoit
Incidents to an OA under 49 CFR 650.33
and DHS under 49 CFR 1580.203 of the
proposed rule. A suspactoed terrorist
ncidunt resulting in loss of life, injuries
requining medical attention. oxtensiva
property damage, and/or evacuation of
ruil transit system facilitias would be
subject to the proposed ruls and to
FTA's State Safely Ovarsight

raguirements for accident reporting.
Sigmficantly tlwu‘ﬂll. the purposes of
the reports diffor dramatcally. TSA
needs information immediately on
potential threut, suspicious actinities,
and secunly incidents for the purposes
of comprehensive intelligence annl{:us.
Ihraql assessment and sllocation o
soqurily resources. Tha report (o the
OAs muels a more general need for
situational awurenees, particularly
pertaining Lo s4afely conditions In any
evenl, the required roparling under the
proposed rule and the reporting under
4% CFR B5¢ 33 do not overla
extensively. Addithianally, it is not
unusual in the transportation sectar
generally and the passenger ra1l and rail
lransit mode in particular for carriars
and systems to report matters to Faderal
and State regulatory entities. Howover,
TSA inviles commaents on thp mattor,

V. Rulemaking Analyses and Notices

Proposad changes to Fecdaral
regulations must undurgo several
economic analyses. First, Execulive
Order 12868 (£ O. 12866}, Rogulsiury
Planning and Review (58 FR 51735,
October 4, 1993), direcis aach Fadaral
sgency la propose or adopt a regulation
ouly upon a reasoned determination
that the bensfita of the iniended
regulation justify its costs. Second, the
Regulatory Flexibility Act of 1080 (5
U E.G. 601 ef seg., as amended hy the
Small Business Regulatory Enforcemont
Fairness Act (SBREFA) of 1996) requiras
agencles to analyza the economic
Impact of regulatary chonges on small
amtitles Third, the Trade Agroements
Act (18 U 8.C, 2531-2533) prohibuts
agencies from sctting standards thal
crante unnccessary obstacles o the
foreign commeree af the Uniled Siates.
Fourth, the Unfunded Mandates Reform
Actof 1995 (2 US C 1531-1538)
rayujies agencive to prepare a written
assassment of the costs, banefits, and
other sifacts of proposed or final rules
that include a Federal mandate likely 10
reault in the axponditure by State, lorsl,
or tnibal govarnmants, i the aggregata,
or by the private sector, of $100 uullion
or more annually (adjusted for
inflation). Tha OMB A—4 Accounting
Statemanl is located in the full
regulatory evaluation.

n conducting thase analysas, TSA
determined:

(1) This rulomaking would not
canstitute an sconomically "significant
regulatory sction" as defined in the
Executive Order.

{2] This mlemoking would have a yet
{o be determinad impacl on smail
businasses. Wo have conducted an
Initial Regulatory Flexitility Analysis
[IRFA) for comment.
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(3) This mlemoking would not
ranstiluia a hatrier lo internulional
rade.

{4) This rulemeking would not impose
an upfundsd mandate on state, local, or
tribsl governments, or on the private
sactor.

Thase andlysus, available in the
public docket, are summarized below,
The reader 18 cautionod that we did not
attumpl to replicate pracisoly the
regulatory language In ts discussion of
the proposed rule, the rogulatory toxt.
not the text of this ovaluation, is ln;}all_v
hinding We invile comments on ul
aspecls of the cconomic unalysis We
will attempl 1o eveluate all regulatory
evaluation comments submitted by the
public; howevor, those comments with
specific data sonrces or detailad
information will be more useful in
Improving the impeact analysis. If

osgible, evaluation comments should
Ee clearly identiflod with the evaluation
1s3ue or section Including page
numbars or fgure relerunces wilth your
comments will expedita the process and

ansura Ihw 1ssue is addrassed by the
maost appropriate agency experts

A Exacutiva Order 12866 Assessment
{Reguletory Planming and Heview)

Impact Summary

The proposed rule would addross
threats and vuinerabilities in tho rail
transportalion sector. This summ

rovides a synopals of the costs am’
nefits of the proposed rule

Bonelits of the Propasod Rule

Tho proposcd nule would enhance the
security of rm! transportation by: (1)
Giving TSA and DHS the autharity tn
conduct Inspoctions m order to assuss
and miligate threats to serurity, (2)
providing TSA and DHS witha
18gulatory mechanism to locatoe rall cars
coniaining certain hazardous matenals,
(4) nendating that ra1l bazardous
materials faclilues that ship or receive
these materials conduet routino
Inspecticons of shipments. [4) creahing a
secure chain of custody requuement for
the transfer of rail cars contaiing these
matenals; and (5) requiring curtain rafl

hazerdous materials shippsr and
racaiver fucititios to store rail cars
containinyg these bazardous matorials in
areas with physical secunty controls

Costs of the Proposed Rule

The costs of the propasad rule would
resull primanly from the rerguirements
for: {1) Rail carriers and rml hazardous
materials shippers and receivers to
sstablish secure chains of custody for
hazardous matartals covered by the
NI'RM, anil (2) railroad carriers, rail
hazardous materials shippers, and rail
hazardous naterals receivers to provide
'TSA and MIS with various pieces of
information TSA concluded that the
total rust ol the proposed rule,
discounted at 7 percent, would range
from $152.8 million lo $173.9 mllion
See [igure 1 for the primary 10 yoar roat
eglimate, which equals $163.3 when
disconnted at 7 percent. A detailed
tiscussion of how TSA calculatod this
wsstimate and the range of estimaies
drscusead abave 12 availahla gn the
dockst The agoncy snohs comunsnts on
all cast estimates

Figure 1: Total Cost of the Proposed Rule, Discounted 7 Percent

Cost (5 milllons)

B Regulatory Flexibility Act Assessmeani

'Tha Ragulalory Flexibility Act {RFA)
of 1880 requires that agencies perfonu 2
review to datormune whather a proposed
or final rule will bave a significant
economic impact on a substantial
number of small entitias. If the
determination 15 that it will, the aguncy
must prepare a regulatory fexibility
analysis as dascribed n the RFA. For
purposas of the RFA, small entities
include small businesses, not-for-profit
organizations, and small governmenial
jurlsdictions. Individuals and States arg
niot included in the definition of a small
entity.

This praposed rele would hove a yat
to be determinad impact on amall
entities, ax deafined by the RFA TSA,
therefore, has prepared an Initial
Regulatory Flexibility Analysis, which
Is available on tha docket. TSA raquasts
comments on this aunlysis.

C Paperwork Reduction Act

The Paporwork Raduction Act of 1895
(PRA) (44 U 8 C. 35(H of s¢q ) tequires
that TSA consider the impact of
paFarworl\ and ather information
coliection burdens 1mposed on the
public end, under the provisions of PRA
section 3507(d), obtmn approval from
the Office of Mansynmant and Budget

(OMB} for each collection of
mformation it conduls, sponsors, or
requiras (hrough regulations.

This proposed rulo contains now
information collection activilies sulyecl
to the 'RA. Accardingly, TSA has
submuitad the following inlormation
rairements to OMB for its reviaw

Title. Rail Transportabion Socurity

Summary* This proposal would
require: (1) Freighl and passenger
railroad carriers, reil transit systams,
certain ru)] hazurdous materiafs shipper
and recetver facilitics, tonnst, scenic,
historle, and axcursion a1l oparanons
(whether operating on or off the general
rauirond system of transporlation), end



76878

Faderal Register/Vol 71. No. 245/Thursday, December 21, 2006/ Propnsed Rules

private rail car operattons (on or
connected to the general railroad system
of transportation) to ellow TSA ond
DHS officials working with TSA to entar
and be present within any area or
within any conveyance ta conduct
inspeclions, tests, or lo perform such
other duties as TSA directs, includinﬁ
copying of records, {2} Ireight railraa
carmiors, certain rail hazardous materols
shipper und receiver fucilities,
passenger railroad carriers. and rail
mass transit systems 1o designate a rail
spcurily conrdinator anl 4t lewst one
alternate rail securily couidinator to be
available to TSA on a 24 hours, 7 days
o waok basig ta serve as priuary contal
for recolpt of intelligence information
and other gecunty-ralated activities, (3)
frolght and Enssnngnr railroad carrors,
certain roil hnzordous matenals
shllppers and raceivers, passengar
ralroad carners, rail mass transit
systems, lourist, scenlkc, historle, and
excursian rail operations (whether
operdting on or off the general railroad
syslam of transportation), and private
rail car operations (on or connected 1o
the general ratlroad system of
transpartation) to imimecdhatoly repori
potential threats and sigmficant securily
concarns to DHS, (4) freight ratlrnad
carriers and certain rail hazardous
matorials shippers and reraivais to
provide for a secure chom of custody
and control of rail cara containing o
specified quantity and Lype of
hazardous matonal. and (5) SS1
pratection to be exiended ta certain rail
sccurity information, with
corrospond:ng responsibilitian nf rasl
ontities as coverod persons unde: the
58I regulation

L/s= of This pioposal would suppnri
the information needs of TSA to
enhance security in the following modos
of transportstion: freight rail, including
freight rallroad carriers, rail hazordous
materials facilities which offor, load,
prepare, receive and/or unload cerlain
types and quantities of hazardous
muterals, and private cars; pessenger
rail, including passenger railroad
carriors such as intercity and commutor
passenger rail operations, rail transit
syslems, lourlst, scenic, historic, and
excursion rail operations (whather
operating on or off the general rmilroad
system of transportatian), and private
rail car operations {on or connected 10
the general railroad system of
transportation)

Respondents (including number of]
The llkely respondents to this proposed
information requirement are an
estimated 1,791 freight and passenger
ralroad carrlars, rail transit systoma,
and rail hazardous materials shippora
and receivers

Freguency- TSA sstimates each of the
949 freight and passenger railroad
carrier, rail lransil systemns, and ra:l
hazardous materials shippers and
receivers will respond once to submit
RSC information to TSA. Additionally,
TSA astimates that each freight railroad
carrier will respond anywhere from 1 to
36 times per year dupending on ths
amnunt of PIH materlals the carrler
transports This includes all
requirements on freight rellroad carrlers
In this proposal. TSA estimatos that
ench pasaenger rai1l and rail transit
enatity will respond botwesn 0 and 1,460
times per year. TSA estimatas that earh
rail hazardous matemials shippor and
recerver facility will res n'ns from 0 Iu
2 times per yaor Thus, tho annual
frequancy of information raquirements
is betwoen 49,762 to 99,862

Annual Burder Eshmate: This
propesal would result in an annual
racordkeening and reporting burden in
the range of $3,420.055 to 36,576,955,
Larger repurling burdens are anlicipated
lor passenger rall systems due to higher
ostimates of suspicious tneident roports.

TSA 18 solicthing comnments to—

{1) Evaluate whether the proposad
information requiroment 1s nocessary for
the proper pm formance of the functions
of the aponcy. mcluding whether the
wiormation will have practwal wtility:

(2] Eveluate the accuracy of the
agency's ashimate of the burden,

(3) Enhance 1hs yuality, utility, and
clarity of the mformulion to be
collected, und

(4) Minirmizo the burden of the
collection of information on those who
ora to respend, including usiny
nppropriato automatad, alecironic,
mochanical, nr other technological
collaction techniguos or other forms of
inforoalion {echnology.

Individuals and organizationa may
submit comments on the information
collection requirements by Febiuary 20,
2007 Direct the commanis o the
address listed in the ADDRESBES section
of this documen, and fax u copy of
them la the Office of Information and
Regulstary Affairs, Cifice of
Managament and Budget, Atteation
DHS-TSA Desk Officer, at (202) 395
5806 A comment to OMB s most
affactive 1f OMB recelves it within 30
days of pnblication. TSA will publish
tha OMB control number for ts
infunnation collechon in the Federal
Register alter OMB aprrovcs it.

As protoction provided hy the PRA, as
amonded, en agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it mlnya a currently valid OMB
control numher

D International Trade Impact
Assessment

The Trade Agresment Act nf 197%
prohibits Federal agencies from
establishing any standards or engaging
in relnted activitiag (hiat create
unnecessary obstacles Lo the forpign
commercy ef Llw United Stotes.

Itimate dumestic objectives, such as
safety, are not considernd unnecassary
obstacles. The statute also rejpuras
consideration of intarnational standards
und, where appropriats, that they be the
basis far U S. standards TSA has
assessed the potential effect of tils
rulemaking and has determuned that It
will have only a domestic inipuct and
therefore no effect on any tradu-
sengitivo activity

E. Unfundsd Mandates Reform Act
Annlysis

The Unfunded Mandatas Rafonn At
of 1995 is miended, among other things,
to curb the practice nf unposing
unfunded Faderal inandaies on Stats,
local, and tnbal sovernments. Title Il of
tho Act requires oach Federal agency to
prepare a written sialement assassing
the offacis of any Federal mandato in a
prapused or final agency rule that may
result in & $100 million or more
uxsendilure (adjusted annually for
inflation) 1 any ono year by State, local.
and tribal govommonts. i the aggregate,
or by the privale suctor; such a mundate
is deamed tn bo a “significant regulatory
action.”

This rulemaking does not contain
surh a mandate The requiromonts of
Title I of the Act, therefore, do not
apply and TSA has not prepared &
statement under the Act.

F Executive Order 13132, Federalism

TSA has analyzed this proposed rule
under the principles and cilaria of
Executive Ordor 13132, sntitled
"Foderalism," issusil August 4, 1999,
Exocutive Order 131142 requires TSA to
dovelop an acrountable process to
ensure “meaningful and timely input by
State anul local officials in the
development of regulatory policias thal
huve federalism implications.” “Policies
that have federalism implicabions" are
defined in the Exocutive Order o
includwe regulatbions that have
*substantial direct eflect on the States,
on the relationship between Lhe nationsl

overnment and the Stotos, or on the

istribution of power and
responstbilities among the various
levels of government.”

TSA proposes that this rule would
praempt certain State, local, and tribal
requirements, including uny such
roquirements prescribing or restricting



Federal Register/Vol. 71, Nu. 245/Thursday, Decomber 21, 2006/ Proposed Rules

76879

security mensures durmy the |:]lhysicnl
tranafar of custody and control of a il
car cantmmning hazardous materials This
18 consistant wath applicablr statutes
and with sound policy Congruss has
snacled comprehansive Federal railroad
laws (42 U.5.C. 20101 el seq), which
munate that "[llews, regulations and
orders related to railroad safaty and
laws, regulations, and arders refatud to
railroad securty |} be natonally
nmform to the extent practicahle.” Ser
49 USC 20106 To aclueve naliunal
uniformuty, the Fodoral raalroad laws
"expressly preempt]] state authonty to
adaopt safsty rules, sava for two
sxceptions.” Sse Unicn Pacific Railroad
Co. v. Colifornia Public Ulilities
Comimn'n, 346 F.3d 851, 868 [ath Cir
2003), sae also 49 U.5.C. 20106. A stato
may anact or cantinue 1n force a law
rulatad In rallroad safaly ar secunty
“unil the Secretary of Transportation
(with respert lo ralmad safety matiers),
or the Socretary of Homeland Security
(w:th respact to rallroad security
matters), prescribos a regulation or
1ssues an order covering tho subjoct
maottor of the State requiromont © 49
U.5 C. 20106. “Cven afier such a loderal
regulation issues, e State may adopt a
more stringent [aw when 'nocossary to
oliminnte or reduco an essontially local
sefoty or secunity hazard" if it *ls not
incompatible’ with tha fadseral
regulation and *does not unrossonably
burden interstate commerce * " C3X
Transportation, Inc. v Withams, 408
F.2d at 670-71; 42 U.S C 20106

A primary security concern related ta
the rml transportation of hazardous
matenals is t.E.l: prevention of
catastrophic release or explosion n
proximuty to densely populated areas,
including urban areas and svents'or
venues with large numbers of people in
attendance. Alse of major concern is the
relense or explosiun of 4 rall car in
proxitnity to iconic buildings,
landimnarks, or anvironmentally
significant areas Thesa are national
councerns thal require a uniform netionul
regulatary approach that does not
require regulaled parties to implement
differont maasures in diffarant
jurisdictions across the nation TSA 18
tharefore proposing a nationally-
uniform regulatory provision requiring
chain of custody procedures This
wonld avord the buiden on intersiate
commerce that would result if multiple
States and localities established their
own chain of custody requiremenis

Although proposad § 1580.107 would
preempt State and local requirements
addrossing the same matters, TSA does
not believe that the propased custody
and control requirements of this
rulemaking wounld have an linmediate

substantlal direct effect on the States,
the relationship betwesn the national
overnment and the States, or the
distribution of power and
responsibllities among the various
levels of government. "Ihe rulo would
not raquire any actians by States or
localities In addition. only one state has
enacted a measure addressing chain of
custody and control requirements for
the mil trans tion of hazardous
madlerials.™® Thus, it appears that the
roposed rule would nat have sufficient
derallsm unplications to warrant the
preparatinn ol a Fedoralism Assessment
at this ime TSA invilus comments fom
States and locahities on whether
promulgation of a [mal rule with the
preemptivo offects provided 1n proposed
& 1580.109 would have substantial
direct eftects om States and localities
Additionally, TSA plans to congult with
the Stales und/or their representatives
during the public comment panod
concerning this proposed rule.

G Environmental Analysis

TSA has reviewed this aclion under
Dcﬁnrlmcnl of Homeland Security
(DHS] Managemont Directive 5100.1,
Environmental Planming Program
[offuctive April 19, 2006), which guldes
TSA compliance with the Nutional
Enviiunmental Policy Act of 1969
(NEPA) (42 U.8.C. 4321-43701). We
have determined that this propasa) §s
caversd by the following categorical
exclusions {CATEX) listed in the DHS
regulation, to wit Numher A3(a)
(adminigtrative and ragulatory activities
involving the promnulgation of rules and
Lhe davulopinenl of policies); paregraph
A4 (information gathering and data
analysis), paragraph A7(d) {conducting
uudits, survoys and data collection of &
minimally untrusive nature, io include
vulnerahility, risk and structural
integrity assessments of infrestructui as),
paragraph B3 (proposed activities and
operations to bo conducted in axisting
structures that are compatibla with
ongoing functions), and paragraph B11
(rouline momtoring and surveillance
atlivities that support homeland
security, such as patrols, investigahions
and intelligence gatherin

Additionally, we havo determinacl
that this proposal meots the three
canditions raqirad for a CGATEX to
apply, an decribed in paragraph 3 2
(Conditions and Extraordinary
Cireumstances) The rule establishes
new security raquirements for rail
transportation, lo include, Requiring
froight and passenger railroed cermiers,
rail transit systems, certain rail

s Californin adopied the “Local Community Rut
Securhy Act of 2008 on Ociobor 1, 2000,

hazardous materials shipper and
racriver facilities, lourist, scemic.
historic, and excursion rzil operations
{whether operating an or off the ganurul
rallrond systern of transporiation), and
private rail car operations (on or
connactad to the general ralroad systom
of ransportation} to give TSA officials
and DHS officials working with TSA
access to carry out security-related
dubhes, requiring freipht and passongor
railroad careiors, cortain rail E:znrdou:
malerials shipper and receiver fuijtes,
and ra1l {ransii systems to appount and
use rail socurily coordinators ns TSA
points of contact, requning fratght
reilroad carners and cortain rai
hazardous materials shipper and
recefvor facilities to track and repott the
location of spocified nul cars upon
requast. requiring nnproved sacunty
muasurod o protocl carain railroad
shipmaents, and extending the prolection
of tho 881 program lo rail transportation
information

H Energy impact Analysm

The energy nupact of the notice has
boon assassa¢] 1 aceordance with the
Encrgy Policy and Conservation Act
{EPCA), Pub L 94-163, as amended (42
U1.5.C 6362) Wa have detennined that
tns rulemaking is not a major rogulatory
actian under the provislons of tha
EPCA. Wo alsa have analyzad this
proposed rulo under EQ 13211,
**Actions Concerning Regulations That
Signiflicantly Affect Cnergy Supply.
Distribution, or Use,” 68 FR 28355 {(May
18, 2001). We have determined that 1 1s
not a “'significant energy action” undor
that order. While {t is a “sigmflcant
regulatory action™ under E.O 128606, 1t
Is not likely to have a significant
adverse aflact on the supply,
distrihution, o1 use af energy. The
Adminietrator of the Office of
Information and Regulatory Affalrs has
not designated it as u significant energy
action Therefare, a Statoment of Enorgy
Effects 13 not required for thia rule
under EQ 13211

List of Subjects
48 CFR Pant 1520

Air carriers, Awcraft, Airports,
Madriima carriars, Rail hazardons
materials reccivors, Rail hazardous
matarinls shippers, Rafl transit systems,
Rallrand carrlers, Railroad saloty,
Railroads, Reporting and reco
raquiraments, Security measures,
Vessels

44 CFR Part 1580

Hazardous materials transportation.
Mass transportation, Rail hazardous
matonials recoivars, Rail hazardous

ping
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materials shippers, Rail trans:t systemns,
Ralroad carriers, Ratlroad safsty,
Railroads, Reporiing and recordkeeping
raguiremants, Securily measires

The Proposed Rule

Fur the reasons sel lurth in tha
preambla, the Transportation Security
Administration pro to amond
Chapter X1, of Title 4D, Code of Federa)
Regulatrons, as follows:

Title 48—Trunsporiation

Chapter Xil—Tranaportation Sacurlty
Administration, Depariment of Homeland
Sacurity

PART 1520—PROTECTION OF
SENSITIVE SECURITY INFORMATION

1. The authority citation for part 1320
continues lo read as follows:

Authonity: 46 U.5.C. 70102-70106. 70117,
WU SC 114, 40113, 4400143907, 44414~
+1914, 4491014018, 44833-44846, 4442,
16105,

2 En § 1520 4, add definitions of "Rail
hazardaous matunals rocorver,” “Rail
hrsardous materals shipper,” “'Rail
tacshity,” “Rall sscure area,’” *'Rail
Lransit fucility,” “Raul tronsit system,”
“Railread,” and "Reilroad carrier,”
amend the definition of "Vulnerability
assassment” to read as follows, and
msort in alphabatical oodur.

§1620.3 Torms used In thie part.
L] L ] - 1] -

Raif faciiity means “rail facility” as
clofined in 49 CFR 1580

Hanl hazardous motenals receiver
moans "rail hazapous materlals
recmvar” s definet in 49 CFR 1580 3

Rml hazardous materials shipper
means “rail hazardous materials
shipper” us defined in 49 CFR 1580 3

Hail socure area means "'rail secure
area” as defined in 48 CFR 1580.).

Rail transit facihity menns “rail transul
facility™ as defined in 49 CFR 1580 3,

. Rail transit system or Rail Fixod
Guideway Systern means “rail transit
sysiem” ar "'Rail Fixed Guidoway
System” as defined 1n 49 CFR 1560 3.

Aailroud means "rallrand™ as dofined
n 40 U 5.C. 20102[1).

Reilvond carrier means “railroad
carrier'' os dofined in 40 U.SC.
20102(2)

Vulnerability assesemen! moeans any
raviaw, audil, or other examination of
thu secunty ol a transportation
infrustructure asset, airport, waritime
tucilily; port area; vessel; aircraft;
rairoad; railroad carrier, rail facility;
train; roil hazardous matenals shippor
or recewver factlity, rail transit system;
rall transit acality; comimnercial motor
vahicle; or pipelins; or s transportation-

relatad sutomated systom or network,
whether during the conception,
planning, design. construchion,
oporation, or decommissioning phase. A
vulnerability assessment may include
propased, rocommended, or directed
actions or countermeasures to addrass
securily concems.

3. in §1520 5(h), ruvise paragraphs
(b)(s){1), (B} mtroductory text, [10),
{11)h))(A). and {12) intraductory text ta
raad as follows

§152058 Sesnsitive security Information.

(b)* = »

“il " & w

(1) Detdils of any security inspection
or inveshigalion of an alleged violahon
of avintion, maritims, or reil
transporlolion security requiremants of
Fadarnl law that could reveal a sacurily
vilnerabiluly, including the identity nf
the Federal special agent or othar
Federal employes who conducted 1l
Inspeclon or audit

L] L] L} [ ] L[]

(8) Srcurity megsures. Specilic dutails
of avlation, mat itime. or rail
transportation ssuurity measures, both
operationol and techmcal, whether
applied directly by the Fodaral
Government or anothor persnn,
mcluding—

{10) Security trammng maletials
Recarts created or obtainsd for the

urpose of traming persons umployed

y, contracted with, or acling lor the
Fedoral Government or anuther person
1o carry out aviation, marilime. or rail
transportatinn secunty measures
roquired or recommended by DHS or
NOT,
(l 1) LI B ]

u] LI ]

{A) Having unescorted acress 10 a
securo area of an airport, 4 rail sucire
area, or a securoe or restricted oroa of
maritime facility, porl area, or vessel,

(12) Cnical aviation, maritime, ar rarl
mfrastructure asset information Any
list identifymy sysiems or nssets,
whuther physicel or viitual, so vital to
the aviation, maritime, or rall
transportatian system (including rail
hazardous melerials shippers and rail
hazardous materials receivers] that the
incapacily or destruction of such assets
wold heve a debilitating impnct on
transportation ascurity, if the st w—

» * » * [

4 In §1520.7, add new paragraph [n)

to read as follows:

§1520.7 Covared persons.

L] - L] [ ] [ ]

{n) Each railroad can ier, rail
hazardous matenals shupper, rail
hazardous materials receiver, and rail
transit system subject to the
requiremsents of part 1580 of this
chapter

5. Add part 1580 1o read as follows

PART 1680—RAIL TRANSPORTATION
SECURITY

Subpart A—General

Sec

1500.1 Scopo

166803 Terms used in this part
135805 Inspection authorily.

Subpast B—Freight Rall including Freight

Raflread Carriors, Rall Hazardous Matsrials

Shippers, Rall Hazardous Muiedals

Recslvers, and Private Cars

1580 7100 Applicalmlny

1580.101 Rail sevurity coordinntor

1580.103 Lorstion and shippiny
information fur corimn rail cars

1580.105 Roporting significant security
foncerns

1360107 Chain of custody and cuntrol
requiements.

1500 109 Froomplive elfect

Subpart C—Passengor Rail Including

Passanger Rallrond Carriers, Rall Transh

Syslems, Tourist, Scenic, Hiatorlc and

Excursion Operators, and Private Cars

1840 200 Applivabllity

1500 201  Rail nerurity eoonlinator

158G 203 Kepurtung sigiulicant securlty
concarns

Appendex A w Parl 1580—FHigh Threat
Lrbn Arens

Appendix B (o Part 1580—Summary of the
Applicabilny of Fart 1580

Authurity: 49U S C 114

Subpart A—General

§15680.1 Scope.

Except us provided in paragraph (1 of
1lus section, this part includes
requuraments for the following porsons.
Appendix B of this part summarizes the
poneral requirements for each person,
md the thecil'ic soctions n this part
provisde dutailed requirsments.

(a) Ench freight railroad carrier that
operates relling equipment an track that
is part of the general railroad system of
transporiation.

(b) Each rail hazardous muterials
shipper that uflfers, prupares, or loads for
transportation in commerce by rail one
ar more of the categones and quantities
ol hazardous meaterials sot forth in
§1580.100(b) of this part

() Euch ra1l hazardous materials
recaiver, located withun a High Threat
Urban Area that rareives in commerce
by rail or unloads one or more of the
catogorier and quantities of hazardous
matorials set forth 1n § 1560.100(b) of
this part.
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{d) Each passenger rallroad carnaor,
including a carrier operating light raxl or
heavy rall transit service on track that 1s
part of the goneral rallroad system of
fransportation, aach carrier nperating or
providing Intercity passenger tramn
service or commuler ar other short-haul
ratlroad Puuengar service ina
mstropolitan or suburban arsa (as
described by 49 U 8.C. 20102), and sach
putlic authority operating passmper
train servico.

(o) Ench passenger or fraight rallroad
camiar hoslig an operation described in
pnrn%-aph (d) of thus gection.

(1) Each tourist, scenic, historic. and
excursion rail operator, whether
operating on or off the general railroad
system of transporiation

) Operation of private cars,
including business/oHice cars and
circus trainas, on or connacted to the
gonoral rallroad aystem of
transportation

1 rail transil syslemns.
including heavy ra1! iransit, light rail
transil, automaled guideway. cable car.
inclined plane, funicular, and monorail
sysloms.

(i) This pait doos not apply 10 4
fraight railroad carrior thal operules
relling oquipment enly on trach mside
an tnstallalion which 1s nol part of the
ganaral railroad systein ol
{ransporisfion

§15803 Terms used in this part.

Fur purposes of this part

Commuter pnssenger irmn servce
moans "tratn. commuter™ us defined in
40 CFR 234 5, and includss a railroad
aperation that ordinarily uses diesel or
rlectric powured locomotives and
sdilruad pessenger curs {o sexve an urban
grea, its suburbe, and more distant
outlying communities in the groater
metropolitan area

Ganeral milroad system: af
tranaporiatron ineans the network of
standard gage track over which poods
may be transported throughout the
Natton and passengers may travel
between cities and within metropolilan
and suburhan areas. (49 CFR part 204,
A;’irand:x A).

lazardous matenal means
“hazardous material” as defined 1n 48
CFR 171.8.

Heavy rail transit means service
provided by sell-propelled electric
railcars, typically drawing power from a
third rail, operating 1n ssparate rights-
of-way in multiple cars; also referred to
a3 subways, metrns, or regional rail

High Thieat Urban Area [HTUA)
menns an area comprising one or more
cities And swrrounding arces including a
10 mile buffer zona, as lisied in
Appendix A of this part

Improvised explosive device means a
davick fabricated in an improvised
manner that {ncorporatas explosives or
destructive, lethal, noxious,
pyrotechnic, or incendiary chemicnls in
its design, and ganerally includes a
powor supply. a swilch or timer, and a
delonator or tnilator.

Intercily passonger treain service
means huth “train, long-distance
intercity passenger” and “train, short-
distance wiieruity passenger” as dofinod
In 49 CFR 234.5

Light rai! transit meons sernico
provided by self-propelled sloctric
rallcars, typically drawing power from
an overhead wire, operating in exther
axclusive or non-axclusive rights-of-way
in single or multiple cars and with
sharter dislance trips and fraquent
stops: also roforred to as straetenrs,
trolloys. and trams

O)?er or offeror moans:

(1] Any person who does either or
bath of the following.

(i) Performs, or is responsihle for
performing, any pre-transportation
function [ot transportation of the
hazardous matenal in commaerce.

{n) Tenders or mekes the hazardous
malei1al availabls to a carrler for
transportatiun 1n commerce.

(2) A carrier 15 nat an offeror when It
periorms a function requlred as a
condition ol acceplance of a hazardous
material for transportation 1n corminarce
(such as raviowny shipping pupers,
axamining packages {o ensure Lhat they
aie in conformance with the hazardous
mnterials 1eguiations. or preparing
shipping documenlation for its own usa)
or when it transfors a hazardoua
meteriol to anothar carrier for continned
transportation in commerce without
periorming & pro-ransportaton
function. (49 CFR 171 8

Passenger car means vail ralling
equipmant wiended to provide
transpartalinon fur members of the
general public and includes o self-
propellad car dasigned to carry
pussengers, baggage, mail, or express.
This term includes o passonger coach,
cab car, and o Multiplo Unit (MU)
locomative In the context of articulated
equipmoent, *'passenger car” means that
sogmont of the ril rolling equipment
lacated between two trucks, This term
does not include a private car (49 CFR
238 5)

Passenger frain moans a tramn that
transports or is availahle to transpor
members of tha generdl public. (48 CFR
238 5)

Prrvale car means rail rolling
vquipment that Le used only for
axcursion, recreational, or private
transportation purposes. A private car is
not a passenger car. {49 CFR 238.5)

Rail facility means a location at which
rml cargo ar infrastruciure assets are
storod, cargo s transferred between
conveyances and/or modes of
transpartation, where transportation
command anel rontrol aperations are
porformad, or maintenance oparations
Jro porformed. The term also includes,
but 15 not limlul 10, passenger stetions
and terminals, rail vards, crow
managoment centers, dispatching
cantors. transportation lerminals and
stationa, fueling centers. and
tslecommunicatinn cenlers.

Rail hazardous mateninls recerver
means any fixed-sita facility that has a
physical connechion to the genaral
railroad system of transportation and
receives or unloads from Iransporiation
in Lumimerce by rail one or more of the
calegories and quantities of hozardous
materials set foclh in § 1580.100{b} of
thia part, but does not include a facility
ownsd or operatod by u depariment,
agency, or instrumenfalily of the Fadernl
Governimnnt

Rail hozerdous matenals shipper
means ony fixed-gile facility that hasa
physical connechion 1o the general
mfrond system of mansportation and
offers, propares, or loads for
transportation by rail one or more of the
categories and quantities of hururdous
materials sot forth in § 1580,100[b) of
this part. but doos not inctude a facility
owned or oporated hy a depurtment,
agency. or instriumanlulity of the Federal
Government

Rl securs area menns a secure
lation(s) identified by a rarl hazardous
matenals shipper or rail hazerdous
malerials receiver whore sccurity-
related pre-transportation or
Iruns}‘mrtnhnn functions are performed
or ra1! cars contalning the categories and

uantities of hazardous matertals set
rth In § 1580 100(h) ase prepared,
loaded, stored, and/or unloaded

Hail transit foeility means rail tronsit
slatlons, terminals, and locations at
which rail transit infrastruclura asscts
are stored, command ond control
operations are performod, or
maintenance is performed The lerm
also includes rai] yards, crew
management centars, dispaiching
centers, transportation (erminals and
stations, fueling centers, and
felecommunication centers.

Rarl transit system or “Rail Fixed
Guideway Systern” means any hight,
henvy, or rap1d rail system, monorail,
mnclined plane, funicular, cable car,
trolley, or automatad guideway.

Railroad means any form o
nonlighway ground transportation that
runs on rails or alectromagnotic
gwideways, including: Commulor or
other shori-haul reilroad passenger
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sorvice in a meiropolitan or suburban
orea and tommuier railroad service that
was oparaled by the Consolidated Rail
Carporation on January 1, 1978. and
high speed ground transportation
systems that connect metropolitan erees,
without regard to whether those systems
use now technologias nal associated
with traditional railroads; but does not
includa rapid transit operations in an
urban aren Yhat are not connected to the
genera! ratlroad system of
trunsportation. (49 U S.C. 20102(1])

Railroad carrfor means a person
providing railroad transpoctation, (49
U.5.C 20102(2))

Rasidue ineans 1he hazardous materal
romaining 1n o packaging, including a
lank car, after its contents have beon
unlnaded to thn maximum sxtent
praclicabie and befors the packaging 15
wither refilled or cleaned of hezardous
mnterial and purged lo remove any
haznrdous vapors (4@ CFR 171.8)

Tourlst, scenie, historic, or ¢xcursion
opsration means a ratlroad operation

at carries passongara, often using
antiquated oquipment, with the
conveyancs of the passengers to a
particular destinalion ot being the
principal purpose Train movements of
new passenger aquipment for
demonstration purpnoses are nok tounist,
scenic, historie, or excursion operations
(49 CPR 238 5)

1 ransportaiion o1 frunsport meoans the
maovement of properly including
Joading. unlaadinyg. and slorage.
Transportation or transport also
Includes the movement of poople.
buarding. end disembarking incident to
that movement

§1580.5 Inspection qutharity.

(a) This section applies to the
followlnq.:‘

{1) Each Froight rallroad camer that
operates rolling equipment on track that
13 part of the general railroad system of

transportation.
(2) Cach rai1l hazardous materials
slupper ns detined in § 1580 3

(3} Each rml hazardous inaterials
1ecervel located wilhiin un HTUA.

(4) Each pessenger railroad camier,
mncluding a carrer operating hight rail or
heavy rail transit sarvice on track that 1s
part of the general rmlroad systam of
transportation, each currier operating or
providing Intercily passenger Irain
sorvice or commuler or other short-haul
raalroadl runanger sarvice {na
metropolitan or suburhan aren [as
deecribed by 49 U.S.C. 20102), und each
public enthority nperating passenger
train service

(5} Each passenger or freight railrond
carner hosling an operation described 11
paragreph [a}(4] of this section

{6) Each tourist, scenic, histonc, and
excursinn ra1] operator, whother
operating on or off the general railroad
system of transportation.

(7) Gperslion of private cars,
including business/office cars and
circus trains, on or connected to the
guneral railrond systom of
transportation

{8) Each ra1l transil system
- {b) The porsons dascribed in
paragraph (a) of thia section must allow
‘1 SA and other authorized DHS officials,
at any time and in a reasonable manncr,
without advance notice. to enter,
inspact, and test property, facilitias,
pquipment. operations, and to view,
inspoct, and copy records, as necessary
to carry out TSA's seurity-rolatod
stalulory or regulatory autharities,
inciuding its authority to—

{1) Assess threais lo transportaiion,

(2) Enforcae security-relatod
ragulations, directives. and -
raquirements;

(4) Inapact, maintain. and tost secunly
facilitwes, squipment, and systoms,

(4) Ensure the adequacy of secunily
measures [or the transportation of
Ims-muguls and freght, including

azardous matenals;

{5) Ovarsen the inplementation, and
ensure the adequacy, of sacurity
mnasures at rail yards, stahions,
terminals, transportation-relatad areas ol
ra1l hazerdous materials shipper and
recetver facllitios, crew managemnent
centers, dispatch contars,
tolacommunication conisrs, and other
transpartation {aciljties and
infrasiructurs,

(6) Raview secunly plans; and

(7] Carry out such other duties, and
exercise such other powars, relaling to
transportation security as the Assistant
Secratary of Homaland Sacurity for the
TSA considers apprupriate, to the extent
authorized by law.

{c) T5A and DHS officials working
with TSA, may enter, withonl advance
notice, and be present within any ares
or within any conveyance without
acrnss muilla or [dent!fication media
1ssued or approved by e roilroad carrier,
transit system owner or operator., rail
hazardous materials shipper, or rail
hezardous materials recervar in order to
inspect or test comphancs, or perform
othar such dulies as TSA may direct

Subpart B—Frelght Rall Including
Freight Raliroad Carrlers, Rall
Hazardous Materials Shippers, Rail
Hazardous Materials Recelvers, and
Privais Cars

§1580.100 Applicabiity.
(s) Apphcability. The requiroments of
this subpart apply to:

(1) Each Irelght railroad carner that
operates rolling equipment on track that
iv part of the general railroad sysiem of
transportation

(2) Ench rail hezardous matertals
shipper 48 defined in seation 1580.3,

{3) Each rail huzardous materials
rocaiver located with an HTUA

(4) Each freight rmlroad carrier
hosting o pessengur operation described
e § 1580 1{d) of this pert

(5) Operation of private cars,
Including business/office cars and
circus trains, on ar connected to the
generul raiiroad system of
transporiation

[b) Hazardous materials The
mguiraments of this subpart apply lu

1) A rail car containing more than
2,268 kg (5,000 1bs) uf a Division 1 1,
1 2, or 1 3 (explosive) material, as
defined 1n 49 CFR 173 50;

(2) A tank car containing a maierial
puisonous by inhalahion as defined in
48 CFR 171 8, including Division 2.3

sas poisanous hy mlialation, as set

orth in 49 CFR 174 115[c} und Division
8 1 liguids mesting the defining crteria
mm 40 CFR 173 132(a)(1)(1if) an

assigned to hazard zone A or hazard
Zone B i accordance with 40 CFR
174.134(a), other than resadun; and

{3) A rml car containing a highway
raute-controlled quantily of o Class 7
{radioactiva) material, as delined n 49
CFR 173 408,

§1580.101 Rall gacurity coordinator.
(a) Applicability. 'This section applies
to:

{1) Each Ireight ratlroud carrier that
uperutes rolling equipment on track that
15 part of the general railroad systom af
transportation.

(2) Bach rail hazardous materials
shipper a8 defined in § 1580.3

(3] Each rail hazardous materials
recawver located with an HTUA

(4) Each froaght raslroed carrier
hosting the passenger vperations
described in § 1580.1(d) of this part

(5) Each privatea rail car oporation,
including business/uffice cars and
circus trains, on or connected to the
goneral railroad sysiem of
transportation, when nohfird by "1 SA,
1 wriing, that a Uireat exists
concerning that aperation

(b) Each person deseribad n
paragraph (a) of this saction must
designate and use a primary and at leagl
one alicrnato Rail Securily Coordinator
(RSC).
[c) The RSC and alternate{s) must be
appointad at the corporate level

Eﬁ Ench [rerght railruad carrier, rail
hazardons materials shipper. and rarl
hazardous matorials receiver required to
have an RSC musi provide to TSA the
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namaes, title, phons number(s), and -
mail address(es) of the RSCs and
alternata RSCs, and must notify TSA
willun 7 calendar days when any of this
informaiton changes,

() Each freight railrond carrier, rall
harardous matorials shipper. and rall
hazardous maleriels receaver required to
have an RSC must ensure that at least
one RSC

(1) Sarves a5 the primary contact for
mtslligence informnation and securry-
ralatad activities and communications
with TSA. Any individual designnted as
an RSC may perform other duties in
adcdition to those described in this
section.

(2) is availahle to TSA on a 24 hour
u day 7 days a week busis,

(3} Caprdinates security practices and
procedures with appropriate law
enforcement and emergency response
agencies.

§1680.103 Location and shippiny
informalion for certain rall cars.

(a) Apphcability. This section applies
to.
{1) Each Iruight railroad carrler
transporting one or mors of the
celpgonies end quentiies of hozardons
materials set forth 1n §1580 100(b) of
this part

(2] Bach rell huzardous materials
shipper as defined in § 1560 3

{3) Each rall hazardous matarialy
recolvor located with an HTUA

{b) Eacl: person described in
paragraph (n] of this seciion must hava

rocedures in place to determino the
ocetion and shipping information for
cach rall car under its physical cusicly
and control that contains one ar mora of
tho catagories and quanlties ot
hazardons matenals sel forth in
§ 1580.100{(b) of this part.

(c) Tha location and shipping
fnfarmation required in paragraph (b} of
this section must includo the follow:ng:

(1] The rall car's current location hy
city, county, and stats, including, for
freight milroad carriers, the rilrgad
milepost, track designation, and the
time that tho rail car’s locatlon was
determined.

(2) The rail car's routing, if a freight
railroad carrier.

(3) A lis1 of the total nusnber of rail
cars containing the materials listed 1n
§ 1580.100{h) of this part, broken down

by-

(i) The shipjnng name prescribed for
the malerial in column 2 of the 1able in
48 CFR 172.101:

(i) The hazard class or division
number prescribed for the material in
column 3 of the lable in 49 CFR
172 101, and

{1ii) The 1donthification number
prescribed for the matorial in column 4
of the table 1n 48 CFR 172.101

{4) Fach rail car's Initial and number

{5) Whather tha rail car s in a raln,
rail yard, siding, rall spur, or reil
huazardous naterials shapper or racoiver
facility, including the name of tha ra:l
yard or siding dosignation.

(d) Upon request by TSA, each
ruilroad carrier, each rail bazardous
materials shipper, and oach rail
hazardous materials roceivor must
provide the location and shipping
information Lo TSA no later than 1 hour
ofter receaving the roquoal, unless
otherwise approved by TSA

(e} The freight railroad carrier. ranl
hazardous materials shippor. mnd rail
hazardoua materals receivar must
provide the requested location and
shipping information to ‘TSA by one of
the following mathods:

(1) Electranic data transmlssion in
spraudsheet format

{2) Elactronic data transmission in
Ilyper Text Markup Language (HTML)
formal

{3) Electronic dala transmussion in
Cxtensible Markup Language (XML)

{4) Facsiiuile transimasion of a hard
copy spreadshest 1n tabular format.

|3) Posting thoe information to a securs
Wab site address approved by TSA

(6) Another format approved in
writing by TSA.

§1560.105 Reporiing significant securily
congems.

(a) Applicability This sacton applies
to:
(1) Each freight railrond carrier Ual
operates rolling e;uipmynt on truck Lthat
Is part of tha gensral raliraad systemn of
transporiation

(2) Each rail hazardous malenals
slupper as defined In § 1580.3,

(3) Each rail hazardous matenals
recelvar located with an HTUA.

[4) Each freight railroad carrior
hosting a passongor aparntion described
1n § 1580.1(d) of this part.

(5) Oporation of private cars,
including businosa/office cars und
aircug, on or connected to the genern)
railroad syatem of transportation Lralns.

(b) Each parson descnbed in
poragraph {a)] of this section must
immediately report potential threats and
sipnificant sscurity concerns to DHS
a manner prescribed by TSA

{c) Potential threats or significant
security concorns encompass ingidents,
suspicious activiiies, and threal
informetion including, but not limted
Lo, the lollowing:

{1} Intarfarynce with the train crew

{(2) Bomb threate, specific and non-
specific.

(3) Reports ar discovary of suspicivus
ams that result in the disruphon of
railroad operations,

(4) Suspicious aclivity occwrring
onboard d train or inside the facility of
a freight realroad carrior, rall hazardous
malterials shipper, ar rail hazardous
waterials recelver thot results in a
disrugtinn of operations.

(5] Suspicious activity obsarved at or
sraund a1l cars, facilitics, or
mfrastructurs used in tho aperation of
the reilroad, rail hazardous maierials
shippar, or rail hazardous malerials
raceiver

(b) Dischargs, discovery, or seizura of
a firearm or ather deadly weapon on a
train, in a station, terminal, facility, or
slorage yard, or other location used in
the oparation of the railroad, rail
hazardaous materials shipper, or rejl
hazardous materials rocaiver.

(7) Indications of tampering wills rail

cars,

(8) Information relating to the possible
survoillance of a train or facilily, storage
yartl, or ather [ocation used 1n the
operation of the railread, rail hazardons
malerials shipper, or mil hazardous
maienals meeiver

(4] Correspondence received by tho
fraighl rallroed carrier, rail hazardous
materials shipper, or rail hazardous
rmulerials receiver Indicating a potential
threat.

(10) Other Incidents mvolving
breaches of the security of the freight
railroad carrler's, rail hazordous
matenals slupper's, or rail hazardous
malerizls receiver's oparations or
facihties.

(d] Information reported should
mclude, as aveilahle and applicable.

(1) The nume of the reporiing freigh
railroad carrier. rail hazardous materials
shipper, or rail hazardous materinls
recelver and contact information,
including a lelephone number or o-mail

ross

(2) Tha affectad train, station,
tertminal, ratl hazardous materials
facility, or ather rail facility or
infrastructure,

(3) Identifying information on the
affected train, train line, and route.

(4) Crigination and termination
Incations for the affected train,
including departure and destination city
and the rzil line and route, as
npplicable

5} Current location of the affocted
train.

(6] Descriplion of the threat, incident,
or activity

[7) The names and other available
biagraphical data of individuals
involved in the threal, incldent, or

activity.
(8) 'ch source of any threat
information
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§1580.107 Chain of custody and control
raquiraments.

{a) Within or outside of an HTUA, ral
hazardous materials shipper
transferring to carner Except as
pravided in paragraph [0) of thns
sechion, at each location within or
outside of an HTUA, & rail hozardous
materials shipper transferring custody of
a raf! car conlaining one or more of the
categories end quantities of hazardons
matenals set forth 1n §1680.100(b) to o
froight milroad carrier must:

(1) Physically inspect the rail car
before loading for signs of
mcluding closures and seals, uther signs
that the sacurily of thu car may have
haen comprinnisad; suapicious ems or
jtems that do not belang, including the
presence of an improvised axplosive
davice.

(2] Keop the rail car in a rail secure
area from the tima the securlty
mspection roquired by paragraph (a){1)
of thea saction or by 48 CFR 173 31(d).
whichever occurs first, until the freight
ratlroad carrier takes physical eustody
of the rall car

(3) Document the transkor of custody
1o the railroad carrier in writing or
electronically

(b) Within or outside of an HTUA,
carnar receiving from a rail hozordous
materigls shipper. At cech location
within or culside of an HTUA whure 4
freight rallroad carmur receives from a
rai} hazardous materials shipper
cuslody of a rail car containing one or
more of the catsgorirs and quantities ot
hazardous materlals set forth in
§ 1560 100(b}, the froight rallroad carriur
mast document the transfer In wrting
or electronienlly and pecform the
roguitod socurity ispoction 1n
gccordance with 46 CFR 174 4.

(c) Within an HTUA, carnier
trunsferning o carrer. Within an HTUA,
whanever a rail car confaining one or
mors of the calegories and quanlities ol
huzardous muteriuls set forth in
§1580.100(b) s transferred from one
freight rallroad carrier to anothor, sach
freight rallroad carrior must adopt and
carry out procedures to onsura that the
rail car is nat left unattended al an;
time durl# the physical transfer o
cuslody These provedures must include
the recsiving frefghi railroud carrier
performing the requirad security
inspechon it accordance with 49 CFR
174 ¢ Both the transferring and the
receiving rallroad carrier must
documunt the transfer in writing or
alactronically

(d) Quts:de of an HTUA, carrier
transferting lo carrier Outsido an
HTUA. whenever o rail car contemning
one or more of the categories and
quantities of hazardous matorials set

farth 1n § 1580 100(b) 18 transferrad from
one freight railroad carner to another,
and the rail car contmniog Lhis
hazardous malerial may subsequently
enter an HTUA, each freight railvoad
carrier must adopt and carry out
procedures to ansure that tho rail car is
not leRt unatlended at any tune during
tho physical transfer of ¢ usiody, These
procedures musl inclwde the receiving
railroad carmar performing the required
skcurity inspection in accordance with
49 CFR 174.0. Both the transfarring and
the ruceiving railroad carnier must
document the tranafer of custody in
writing or electromically.

(o) Withun an HTUA, curiier
transfernng lo rud hizordous matenals
rocetver. A frenght railrowd carner
delivering a rail car containing one or
more af the catogories and quantiboes of
hazardous wnaterials set forth in
& 1580 100[b) lo & rell hazerdous
maturials rarsiver located within an
1ITUA must not leave the rail car
unulisnded in a non-securo area wntil
the rall hazerdous matar:als roceiver
accepts custody of the raal cor Bath the
railroad carrier and the rail hazardous
materials recarver must document the
franafer of cnstody in writing or
aloctronically

(D) Within an HTUA, rail hazordeus
materials raceivar racetving fron corrier
Excopt as provided in paragraph {) of
this sartian, a tail hazardous materials
receiver localed within an HTUA that
roLoaves dJ 14il cer conlaining one or
more of the categorios and quantities of
hazardous materials sot forth in
§ 1580 100(b] from a freight railrond
carner must

(1) Ensure that the rall hazardous
malerigls receiver or rallroad carrier
maintains positiva control of the rail car
during the physical transfor of custady
of the rail car

(2) Keep 1he ratl car in 8 ral securs
arap nnhl tha car is unloaded

(3} Document tho transfer of custody
from the railrood carrer in writing or
alectronically

(g) Within or outside of an HTUA, mi
hazardous materials recaiver rejocting
car This section doos not apply to o ral
hazardous maienals roceiver that does
nat routinely offer, prepdre, or load for
transpartation by rail one or more of the
catvgortes and quantities of hazardous
inalenals set forth in § 1580.100(b). If
such a receiver rajects aud returns n tail
car confaining ane or more of the
catogones and quantities of hazardous
materials set forth in § 1580.1001b} to
the aniginaling offercr or shippor, the
requirements of this ssction do not
apply to the receiver The requiremants
of this section do apply to any railroad

carrier to which the receiver transfers
custody of the rml car

(h) Dacument rotention. The
documents required unrer this section
must be maintnined for at least 60
calendar days and made available to
TSA upon roquasl

(i) Haul secure arwa. The rail
haznrdous materlals ahipper and the rall
hazardous materlals receiver must use
physleal sacurity measures to ensure
that no unanthorized purson gains
access to the rail suvcure area

() Waivera for roal hazardous
maleriais recaivars. A raul huzardous
materials receiver lacated within an
HTUA muy requsst from TSA a waiver
[rom snme or all of the requ:remonts of
Uns soction if the recaiver detnonstraias
that the potential threat from its
achwvitiss 15 insufficient to warrant
compliance wilh this section TSA will
consider all relevant circumstances,
tncluding—

(1) The amounis and typos of all
hazardous materials received

(2) Tho geography of the arca
surrounding the receivor's facihity.

(3) Proximity to entihes that may ba
atiractive larpets, including other
busineases, housing. schools, and
huspitals

(4) Any mformation regarding threals
ta the facilily

(5) Other circumsiances that indicate
the potential threat of the receiver’s
facilny dons not warrant camplianco
with this section.

§1580.109 Preomptive effect.

Undor 40 U S C 201086, 1satancy of
§1580 107 of this subpurt preempls any
State law, rule, regulalion, order or
common law requiroment covering the
sama subjecl mattar.

Subpart C—Passenger Rall Inciuding

Rallroad Carriars, Rall
Transh Systems, Tourlst, Scenic,
Historle and Excurslon Operators, and
Privata Cars

§1580.200 Applicability.
‘ 'This subpari includes raquirements
or;

{a) Each passenger raflroad carricr,
including a carrler aperating light rail or
haavy rnﬁ trensit servico on track that is
part of the general ralroad systam of
transportation, each carrier oporaling or
providing intercity pussenger tramn
service of commuter or other short-haul
railroad passenger service in o
metrapolitan or suburhan aren (as
described by 48 U 5.C 20102), and sach
public suthority oparating passenger
frain service

(b] Each puassenger rallroad carriar
hosting un operation described
paragraph (a) of this section
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{c) Each tourist, scenic, historic, and
excursion rail operator, whether
operating on or off the genoral rallroad
system of transportation.

[d) Oparation of private cars,
including businoss/office cars and
circus trains, on o1 conneclod ta the
gonoral rallroad system of
transpoattation

(e) Each rail transit system

§1580.201 Hal sacuwrity coardinator.

(a) Applicabihity. This section applivs
to

(1) Each passenger railroad carrior,
including o carrier operating ight rail or
heavy rail transit service on track that 1s
part at the genoral raflroad system of
transpartation, each carmer operaling or
pravicing intercity passenger train
servico o1 commuter or olhar short-haul
rallroad passenger survice in a
matropalitan or subirhun area (as
describerd by 49 U S C 20102), and each
public authority aperating passenger
train service

(2) Ench passengar railroad curnar
hosting an oporation dasrribed
paragraph (a)(1) of this seclion

(3) Each rai! ransit system.

(4) Each private ra1l car operation,
including business/office cars and
clrcus trains, an or connected 1o the
goneral railroad system nf
transportation, when notified by TSA,
En wiiling, thal a sacurity threst exists
concarning thal operation

(5) Each lourist. scenie, listoric, or
excursion aperations, whether on or off
the general rairoad systam of
Lransportation, when notified by TSA.
in writing, that a security threal axists
concerning thal cperation

(b) Each person described in
paragraph (a) of this section must
dosignate ond use a pnimary and ai least
one alternate Rail Security Coanlinator
(REC).

{c) The RSC and alternale{s) must ba
appainted at the corporate lavel.

[d) Each passengsr railroad carrier
and rall transit system required to havae
an RSC must pravide to TSA tho names,
hitles, phona numbar(s), and e-mail
addresas(os) of the RSCs, and alternate
RSCa, and musi notify TSA walhin 7
calendar days when any of this
informstivn changss

(e} Eacly passenger railroad carrior and
rall transit system required to havo an
RSC must ensure thet ot loast one RSC

(1) Serves as ihe prunary contact for
intelligenco information and securnly-
rolated activitios and cammunications
with TSA Any individual designated ss
an RSC may perform other duties in
additian to thosa dascriberl in this
section

(2) Is available to TSA on a 24 hours
a day 7 days a wesk Lnsis

[3¥Cnnrclmala sucurlty practices and
procedures with appropriate law
anforcament and emergency response
sgencies.

§1580.203 Raporting slgnificant security
concemas.

[a) Applirahility This section applics

lo

{1) Each passenger railroad carriar,
1m:|udlngln carrier oparating light rail or
heavy tail transit service on track that is
part of the general ratlroad syatom of
transportation, each carrior operaling or
providing intercity passenger train
service or commuter or other short-haul
railrond rassungur SOTVice m A
metropolitan or suburban area (as
doscribed by 40 U SC 20102), and each
public authority apamling passeugsr
train sorvica

{2) Each passangar rallroad carrier
hosting an operation describod In
paragraph (a}(1) of this section.

|3) Each tourist, scenic, historic, and
excursion rai! operator, whether
opemun% on or off the peneral railroad
syster of transportation,

{4) Operstion ot private cars,
meluding husiness/officy Lars and
circus trains, on or connuectad to the
generd) rajlroad system of
transportation.

lS]PE.;t.ll raul Lrunsit systom.

(L) Esch person described In
paragraph (a) of this section must
immediately report patential thraats or
significant security concerns to DIIS 1
a mannor prescribed by TSA

(c) Matential threats or signficani
securlty concerna sncompass incidents,
suspictous activities, and threal
information including, but not lunited
to, 1he following:

(1) Interference with the train or
trunzit vehlcle crew

{2} Bomb threats, spacific and non-
specific.

(3) Reports or discovory of susplcious
iterns that resull in the dizraption of mil
opsrations

{4) Suspicious aclivity ccuurring
anhoard & tezin or tranait vehicle or

inside the facility of a passsnger railread
carrier or rail transit system that results
in a disruption of rail operalions

(5) Suspicious activity ohsorved at or
araund retl cars or ransit vohicles,
facihities, or infrastructura used in the
operation of the passenger railroad
carrier or rail trangil system

(6) Discharge. discovery, or seizura of
a firearm or other deadly weaprm rm a
irain or transit vehicle or in a alalion,
terminal, facihity, or sloragu yurd, or
other lucalion used in the uperation of
the passenger railroad carrler or rail
transit system.

{7) Indicalions ol lampering with
passanger ratl ears pr ruil transit
vehicles

(8} Information relating to the posaihle
surverllance of a passenger train or rail
transit vehicle or facihity storaga yard,
ar other location used In the upmution
of the passenger rallroad carrier ar rail
transit system

(9) Correspondence recewved hy the
pasaunger railrond careier or roil transit
aystam imiic4ling a potential threat to
rail transportation

(10) Other 1incidonis involving
breachas of the security of the paysenger
ratliroad carriar ar the rail transit system
operations o1 facilitles

{d) Information roported should
nclude, as avalable and applicable

(1) The nmue of the passenger railrand
carriar ot T4l transit system and contact
infarmation, including a telephone
number or s-meil addross

(2} The affectod siation, terminul, or
other fachity

(4) ldentifying information on the
allected passenger train or rail transit
vehicle including numbar, train or
transit lino, and roule, as applicahle.

(4) Orsganation and termination
lecations for the affected passenger train
or raal trnnwit velucle, including
departure and cestination city and the
rail or transit hne and route

(5) Current location of tha affected
passangor Irain ar rail iransit vehicle

(6) Description of tha threat, incident,
aor actlvity.

(7) Tha names and other available
biographical data of individuels
invalvad in the threal, incldent, or
activity

(8) The sonrca of nny threat
information.
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State Candidate urban arca Geographic area caplurd In the dala count F '“""ﬂgg’mﬂ urban
AZ . Phoenix Area® . Chandler, Giberl, Qlendale, Mssa, Peona, Phoenx, | Phoanix, AZ
Scotisdale, Temps, and a 10-mile buller exiending
. from the border of the comblned area,
... « « | Anahaim/Santa Ana Aroa Anaheim, Cosfa Mesa. Garden Grove, Fullerion, Hun- | Anaheim, CA; Santa Ana, CA
tington Baach, Iving, Qranpe, Sania Ang, and a 10-
mile buffer sxtanding from tho border of the combined
area
Bay Area - Berkeley, Daly City, Fremont, Hayward, Oakiand, Palo | San Franclsco, CA; San Josa,
Allo, Richmond, San Franasco, Ssn Joss, Sania| CA, Oakland, CA
Clara, Sunnyvale, Vallejo, and a 10-mile buffer extand-
ing from the bordor of tho combined araa.
Los Angsies/long Baach Area .. | Burbank, Glendale, Inglewood, Long Beach, Los Ange- | Las Angeles, CA. Long Beach,
les, Pasadena, Santa Monica, Santa Ciarita, Tormance, | CA
Simi Valley, Thousand Oaks, and & 10-mie bufier ex-
tending from tha border of the combined area
Sacramento Area” .. . .. . | Ek Grove, Sacramento, and 3 10-mile bulfer extending | Sacramanto, CA.
from tha border of the combined area
San Dlego Area® ... . . Chula Visia, Escondido, and San Dlego, and a 10-mile | San Diego, CA
buifer extending from the border of tha combinad area.
co . Denver Area Arvada, Aurora, Denver, Lakewood, Westminsicr, Thom- | Denver, CO.
ton, and a 10-mie buffer cxlending from the border of
tha combined area
DC Natianal Coptadl Ragion National Capltal Reglon and a 10-mile bufler extending | National Capllal Region, DC
from the bordar of the combined araa
A .. . | Fort Lauderdale Area .. .. .. ... | Fort Laudordale, Hollywood, Mlaml Gardans, Miramar, | NJA
Pembroke Pines, and a 10-milo buffer extending from
tha border of the combined area
Jacksonvile Area . . Jacksonville and & 10-mile buffer axtanding from the cily | Jacksonville, FL
bordar.
Miami Aroa Hinleah, Miaml, and a 10-mile bulfer extanding from the | Miaml, FL
bordar ot the combined area
OrandoArea .. .. . .. |Odandoend a 10-mie buffer extending from ths city bos- | Odando, FL
der
Tampa Area® . . - - | Claarwaiar, SL Patersburg, Tampa, and a 10-mile bufter | Tampa, FL
axtending from the border of the combined area
GA..... |AlantaArea . .. . Aflanta and a 10-mil¢ buller extending from the cily bor- | Allanta, GA,
der
HI . + | Honglulu Area - Honolulu and a 10-mile bufier exlendmg trom the city | Honoluly, HI.
border.
L. .. Chicago Area ... v eer Chlicago anc a 10-mile buffer extending from the clly | Chicago, Il..
border
IN Indianapols Area .. .., Indianapoks and a8 10-mile buffer extanding from the city | indlanapols, IN
bordar,
Ky . . Lowaviie Area* . - Louisvile and a 10-mle bufler exdending from the dily | Loulavila, KY
hordar.
LA. .. | Baton Rouge Aroa™ . .. ... | Balon Rouge and @ 10-mie buflor extending from the | Baton Rougs, LA
city border
New Orleans Area . . New Orlgans and a 10 mie buffer extending {rcm the { New Oricans, LA
city border
MA . Boston Ares - - Boston, Cambridgn, and a 10-mile buffer extending fram | Bosion, MA
the border of the combined arna
MD . Bgllimora Area .. R Baltmore and a 10-mile buffer extending from the cily | Balimore, MD,
border
Ml . =« | Datrokt Arsa - e ««. | Detrolt, Slerimg Harghts, Warran, and a 10-mile bulfer { Datrost, MI.
extending from the border of the combined area
MN . .. .| TwinClies Area . . Minneapolls, St Paul, and &8 10-mie bulfer exiending | Minneapobs, MN, St Paul, MN
from the border of The combined aniity
MO - . Kansas Gty Area . .. . . independence, Kansas Clly {MQ), Kansas Ciy (KS), | Kansas City, MO
Olathe, Overland Park, and a 10-mle bullsr exlanding
fram the border gf the combinod area
Sl loulsArea . ... St Louls and a 10-mile buffer extending lrom the clly | SL Lous, MO.
border.
NC Chariotte Araa Charlolte and a 10-mie buffer exiencing from the clly | Charlolle, NC
bordar
NE . | Omaha Arsa” .. . ... | Omaha and a 10-mile butfer exiending from tha diy bar- | Omaha, NE
der
NJ w e | JOrsey Clly/Nawark Araa . | Elizabeth, Jersay City, Newark, and a 10-mile buffer Jersay City, NJ, Newark, NJ
tonding lrom the border of the combmed arua.
NV —--| Las Vegas Amea® . .. . .« |LBs Vogas, Norith Las Vegas. and a 10-mile bufler ex- | Las Vegas, NV

tending frem the border of tha combined eatity
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APPENDIX A TO PART 1580—HIGH THREAT URBAN AREAS (HTUAS)}—Continued

Siate Candidate urban area Gnographic ama caphuwrad in the data count Pravnwasrlgn:alsl ll.lad‘:dd utban
NY ... ...'Bullalo Area* ... wuw i o Buffale and a 10-mile buffer extendmg from the clty bos- | Buffalo, NY
der.
New York Clty Aren .. . . | New York Chy, Yonkers, and a t0-mile bufier oxtending | New York, NY
from the bordor of the comhined area
OH - | Cincinnatl Araa w = .. .| Gincinat and @ 10-mile buffer extending from the clly | Cincinnall, OH
bordar
Claveland Area . . .. | Clevaland and a 10-mila bulfer extending irom the clty | Cleveland, OH
border
Columbus Area .. . . Catl'l:“r’hts and a 1{~mie buffer extending from tho ity | Columbus, OH
or.
Toledo Area” .. .. . . . | Oregon, Tolado, and a 10-mile buller extending from the | Toledo, OH
border ol the combinod aros,
OK . . |Oklahoma Clty Area’ ~ + | Morman, Okinhoma and a 10-mila buffer extending from | Oklahoma City, OK
the border of the combined area
OR ... . 1 Portiand Ama .. Porllang, Vancouver. and 8 10-mila buffer extending | Portland, OR
Irom the border of the combined area.
PA .. . |Phiadelpha Aroa . Philadeiphia and a 10-mila buller oxtanding fram the city | Philadeiphta, PA
border
Pitsburgh Area .. ... . .. F’ﬂmmh and a 10-mile buffer exdending from the city | Plitshurgh, PA
or
TN Momphis Area . .cas s« » | MBmphis and a 10-mile buffor extending from tho city [ Mamphia, TN
hordar
™ . Daltas/Fort Worlh/Aringtan Araa Adfinglon, Camroliton, Datlas, Fort Worth, Garland, Grand | Dallas, TX, Fort Worth, TX: Arling-
Pralfe, Irving, Mesqulle, Plano, and a 10-mile buffer | fon, TX
exiending from the bordar of the combinoc arga.
Houslon Area . . . . . Houston, Pasadena, and a 10-mile bufler extending from | Houston, TX
the border ol the combinad entily
San Anloo Araa . .., . . | San Antonic and 2 10 mile butfar extending from the city | San Anfonlo, TX
border.
WA Saaille Area . » | Seattie, Beflovup, and & 1C-mile bufipr oxtending from | Seattla, WA,
i the berder of tho combined area
Wl .. ... |Miwaukee Arma . ., ... |Miwdukes and a 10-mile bullsr extending from the city | Miwaukea, Wi
border.

*FY05 Urban Areas aligible for sustamment funding through tho FYD6 UASI program;

analysis process for two canseculive yeeus will not be cbgible for continued funding und:ze UASI program

Urban Area nol idenbfied as eSgble through the risk

APPENDIX B TO PART 1580—SUMMARY OF THE APPLICABILITY OF PART 1580
[This Is a summary—sua body of 1ext for complala requiromonts]

Rall operations
Ereight ra. | Frewght rai- | at certain (8- R
road cariors Tansporing o cillies that to- Passenger | Cartain other rall operatons
Proposed secunly mpasuro trans- | MARSportng | ship {Le., oliar. | “ogn oo | mailroad car- | {prvata, busmessiofiice, cir-
antl rule saction Ironig Epeck- ﬂaﬂmmﬁ: load for lans- | _load haz- riers and il | cus, tourist, hsioric, excur-
i | gy | o | "o | vt e |
(1580.100{b)) | ardous mate- HTUA
dals

Allow TSA to inspaci X X b 4 X
{1580.5).

Appoint rail sacurily coordl- X X X Only If notilled in writng
natar {1580 101 frelght; that securily throal masta.
1580 201 passenger)

Report sigruficant secunty X X X X
concems (1580 105
freght, 1580203 pas-
genger).

Previde locailon and ship- X X X
ping inlormation for rall
cars contalning speciiod
hazardous materdals if re-
guasted {1550 103)

Chain af custody and con- X X X
trol raquiremants for
Iranspart ol spactfled haz-
ardous matongals that are
or may be in HTUA
(1580.107}
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DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materlals
Safety Administration

49 CFR Parts 171, 173, 174 and 179
[Docket No. FRA-2008-25185]
RIN 2130-ABB9

Hazardous Materials: Improving the
Safaty of Rallroad Tank Car
Transportation of Hazardous Materials

AGENCY: Pipeline and Hazardous
Malurials Sufety Adnmunistration
(PHMSA), Dupartmant of Transportation
(nOT)

ACTION: Notice ot praposed rulemaking
{NPRM).

SUMBARY: The Pipeling andd Hazardous
Materlals Safety Adminstration and the
Faderal Railrood Admunlistratlon are
proposing revisions to the Federnl
I1azardous Malonials Regulations to
unprave tho trashworthinoss protection
of rilrnad 1ank cars designed to
hiansport posnn fnhalation hazard
mdterials. Spemfically, wa arn proposing
snbuncad {auk war perfirmdinc e
slandards for head and shell unpatts,
oporational restrctions for trains
hauling lank cars containing PIH
matenals; interim operational
rastiictions for tralns hauling tank cars
noil meeting the anhanced performance
standartls, and an allowancu 1o merinse
Lthe gruss weight of tank cars that ineet
the enhanced tank-head and shell
puncture-rosistance syslems

DATES: Submit comments by Junoe 2,
2008 To tha extent possible. Inte-filad
commenis will be considerod as we
dovalop a final mle

ADDREGSES: You may submil comments
identifiad by the docksl number FRA-
2006-25169 by any of the following
methods.

o Fudlarul sRuleinaking Poartal http /7
wwv.regulahions.gov Follow the
instructions for submitting comments.

» Fux, 1-202-493-2251

* Alarl. US Department of
Transpartatien. Docket Operations. M-
an, Wast Building Ground Floer, Room
W12-240, 1201 Naw ]ariay Avenua, SF..
Waslnngton, DC 20590

o Hund Dulivery: U %. Dapartment of
Transportation, Dechel Operations, M-
30, West Building Ground Floor, Room
W12-140. 1200 New Jersoy Avenue, SE.,
Washington, DC 20590

Insiructions- All submissions must
include the agoncy name and docket
aumber (FRA-2008-251569] far this
rulemaking Nola that all commaents
recoivad wll be postod without change
\o http /iwwy mgulations gov including

ony parsonal {nformation Pleaza see tha
Privacy Act heading 1n the “Regulatory
Analyses and Notices™ soction of this
document for Privacy Act informabion
related to any submitled cominents or
materialy [nlerne! usera may access
comuuents received by DOT at hitp-//
www.regulalions.gov.

FOR FUATHER INFORMATION CONTACT:
William Schoonover, (202) 4036220,
Oftice of Salety Assuranee and
Cnm[_rlmnce. Federal Railroad
Administration, Lucinda Henriksen,
(202) 493-13435. Office of Chief Counsel,
Fodoral Ratlrond Administrabion; or
Michael Stevens, (202) 166-8551, Office
ol Hazardous Matenals Standords,
Mpeline and Hozordous Materiais Safoty
Adminiastration.

SUPPLERMENTARY INFORMATION:

Abbroviations and Terms Used in This
Docement

AAR—AssuLalion uf Amencan Rallrvads

ABS—Aulomauie Bluch Signal

An:nn Plan—Nntionnl Rail Safety Actinn
Flan

ADAMS—Autunuted Dynamie Analysis af
Muchurical Svstema

ARI—American Railway Cor Insbiluts

ATP—Automated rark Cnomatry Program

HANSF—INSF Rmilwav Compdny

B1'S—DBureau uf | nusporiaton Statistu s

CiRS—Cunfidential Close Cal? Repurting
Systom

( FQ—CLouncit on Environmental Qualiy

¢ PLi—Casually Provention Guenlar

Cl—Chlorine Institute

CP—Canadun Pacific

CPR—Counclitiuniel Psububility of Rulvuse

CSXT—O8X Tronsportahion

Depurtmont—L1] $ [Doparimunl ot
I'ransportalwn

DOW=--Dow Cliemical Compuany

NOT—U 8 Deparitnuit of Transpuriation

FCF—FElnctronically ¢ nntenlled Pneumatic
DBrihe Syslums

EIMS—loutrume 'mun Munagomond
Systuin

Federn! hazmat Jaw—Federa] hazardous
minteruls tmnsportation law (40 U 8 C
5101 vl seq |

FRA—Fudera] Railroad Administrotion

HIMR—Haznrdous Muterials Repulations

NGRTCP—Nnxt Goenoration Rml Tank Car
Proect

NPRM—Nulieu of Propusud Rulumaking

NTSB—Nationul Transpurtutim Safety Boared

OMB--Offico of Managument and Budgel

PHMSA~—IAapohine and $lazardous Malerials
Safaty Administration

Plil—Polson inhalmion Hazard

PTC—Positlve Train Conlrol

PV —Prusent Value

QA—Quality Assurunce

R&D—Ruoseorch and Develupmunt

RSAC~Rnilrond Safety Adwvisory Commuttoo

RSE—Ralway Supply Inatitute

SAFETEA-LU—Salo, Accountahlo, Flexihle,
Elficicul, Trinspurintion Eymly Al A
Logacy for Users, Pub L 109-59

5BA—Small Business Adminisiration

SOMC—Assun aton of Amencen Railtrands
Safoty and Operations Management
Cutumlioe

SRT—&tructural Rellability Technologies

Tunk Car Manual—Associution of Amencan
Railronds Tunk Car Commntice Tank Cur
Manual

TCC—Assutaation of American Railronds
Tank Car Committee

TFI—Tho Ferlilizer Instituto

TIH—Tox!e Inhalation Hazard

TRANSCAER*—Transpuriation Community
Avnraness and Emorgency Response

15A—Duparunent of lomelond Socunty,
Tmnspartatian Securily Admnustralion

Trnity—Innily Industnes, Inc

Umon Tank—Union Tank Car Campany

UP=—1htiun Pyeifh Rulinen] Company

Valpe—Valpe National Tmnaportatinn
Systems Cuntor

Table of Contents for Supplamentary
Information

1 Barkground
1 Summary of Propasals w tus NPRM
I} Siatulory Authority, Congressional
Mnnvdatn, and NTSB Rerommendatons
IV Boof Overviow of FRA Programs to
Conliiously Iinprove Rmil Soloty
Outsitlo of Tank Car-Sporific Efforts
V. Rulovanl Rugulatory Mrunewor b
VI Roilruad Acciclents Involving {lazarrous
Maturials Releases and Accompanymng
NTSH Roe:ommendations
A Muwot
1 FRA’s Responses to the N5 “Tank Car
Recummendatiuns lor Minot
L Mordona
O Granlieville
E FRA's Responsed In e NTSE Tank Car
Rucummomdations for Granstes ille
Vil Evaluatiag the Risk Reluted tu Putenitial
Cotastrophic Releasus from PIH Innk
Curs in Lhe Fuluw
A Grannoville
B. Minul
VIII The Rmiraad Indusiry’s Liability and the
Impuct of Awcidenls Involving the
Shipment of PIH Malonals on Insurance
Cusls und Shipping Rates
IX Industry Efforia to Improve Railroad
Hozardous Moleilals | amwporintion
Safety
A Guneral [nduslry Ciforis
B. Irinity Indusiries. Inc 's Spocial Paimit
Qdorioe Car
. AAR Proposals for Enhanced Chlonno
and Anhydrous Ammonia Tank Cars
D. Dow/UP Saicly Innalive und the Next
Gaonoratton Rail Tank Car Projact
E The Chlornine Institule Study
X Discussion of Rolavani 'Tnok Cnr Research
Xl Dascussmon of Public Cuniinents
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Xl Suction-by-SpLuun Anulysis
XIV Regulninry Analyses and Notices
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. Execunive Ordor 12866 and DOT
Regulatary Policios and Proraduras
C Exuculive Ordor 13132
D. Executive Order 13175
Egﬁulnlury Fluxibihity Act and Execulive
or 11272
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F Paperwork Reduction Art

G Rogulation Idontifier Numbor (RIN)
11 Unlunied Mondolus Reforn Act

I Envirommental Assvssioenl

j Privavy Act

1 Background

Ilazacdour maierials are ossential to
the sconomy of ths United States and to
the well boing of its poupln Thuse
materials are used In water punfication,
farmung, manufacturing, and other
indusinal applicaticns. Raiiroads carry
over 1 7 mullion shipments of huzardous
matenels annuaily, including millions
of 1ons of oxplosive, poisonous,
corrogivo, flammable, and radicactive
matenals. Tha need for hozardous
malenals lo support assentinl services
muana that tho transporiation of highly
harnrdous materials 1s unaverdablea.

Rail transportation of hazardous
materials :s a sate method for moving
large quantities of hozardous matenals
aver long distances. The vast majority of
hazardous matenials slupped by railroad
tank car vach yoar arnve ot ther
deslinalions salely and without
incicdont In the yoar 2004 (most recont
dala availeble), for uxample, vt of the
approximataly 1 7 mullion shipmens of
hazardous materials trunsparted by rail,
there wore 29 accidents In which a
hazardous malorial was released In
these accidents, a total nf A7 hnzanlous
madilerial cais roloased somne amount of
praduct, thus, the nsk of a rolease was
a timy frac ton of a percont (U VD28
percent or 47/1,700,000), The DOT
Hazardous Materials Information
System's tan-year incident data lor 1997
throngh 2008 jdentities a 1o1a) of 17
[otalities resulting from rail hazardous
materials incidonts While svon one
death is too many, these statistics show
that irain accidents involving a releaso
of hazardous materials thal causes death
aro rare We recognize, however, that
rail shipmanis of hazardous materials
fiequently mave through densoly
pupulated or environinentally-sensitive
areas where the consequonces of an
incident could bae loss of lifo, serious
wjury, or significant onvironmental
damapa

Historically, the Pipaline and
Hazardous Materils !Safa!y
Administralion (PHMSA), working
claznly with the Federal Railrond
Admumstranon (FRA), has 18suod a
number of regulations lo iinprove the
survivability of reil tank cars in
accidents 1 Amang other things, thuse

‘Crrdrvorthiress Prolechion Bequelemenis for
Tunk Cars, Detrclion und Repair of Cracks. Piis
Corresion $ining Flaws, Thennal Pmiegtion Fhnes
and Gther Dafacts of Tank Car Tanks, 80 FR 10048
[Sapt 21, 1385), Performanca:Ordvniod Packnying
Skinchenrds Miscellunaous Amendments 50 FR

regulationk requirs hazardone material
tank cars Lo be syuipped willt lapk-heud
puncture resistance systemns (head
protection), coupler vertical restroint
systems (shelf couplers}, insulation, and
for certain high-hazard matonals,
thatmal protection systems The

huslm mali‘ safoly racord of radrenul tank
car hazardous material transportation
deinenstrales that these syslums,
working in combinallon, have been
successful in greatly reducing the
potent:al harm to human health and the
environment when tank cars are
Invalved in accldents.

In the last sevoernl yoars, howover,
theta have been a number of ril tank
car accidents in which the car was
breached and produc 1 lust un tha
ground or o the stmosphere OF
particular concern have busn accldents
involving materials thal are porsonuus,
or toxic, by ithalation [referred to 4y
PIH or TI!I matenials). For example, on
January 18, 2002, a Canadian ecific
Rathvay Company [GP) train dotalod in
Minot, North Dakola, resulting 1n one
death and 11 serlous injuries Euo fotha
reloaso of anhydrous ammonin whon
fivo tank cars carrying the praduct
catostrophirally ruptured, and a vapor
plums coverad Lhe durailment site anel
sul rnumlqu ared. On Juna 28, 2004, a
Union Pacific. Raliroad Company (UP)
train collided with a Burlington
Northern and Santa Fe Raulway
L.ompany {now known as BNSI Railway
Company) (BNSF) train 11 Macdona
Texas, hreaching 4 louded tank car
conlaming chlorine and causing the
denths ol thiree prople and senlously
injurlng 30 nthars On January 6, 2005,
a Norfolk Southern Railway Company
train collided with o standing train on
a siding 1n Graniteville, Scuth Carolina,
Tho arcident resulted in tho breach of
n tank car conlaining chlorine, and mine
people diod from the inhalation of
chlarine vapors. Although none of theso
accidants was causod by hezardous
matenal tank cars, the failurs of the tank
cars lnvolvad led to fatalities. injuries,
evacuations, property and
environmenial damage

50224 [Sopl 24 1993), Pexfvznanca Onented
Packoging Changrs to Classijlention, Hazard
fommunscabon  Pachagmg ond Hamiling
Requiremonis Basod on UN Stendards aned Agoncy
Inithrisce, 58 IR 52402 (Tre 21, 1590),
Transportation of Hazardous Matenals,
Miscolinnoous Amendments, 64 FR 38700 {Sin 20,
1981, Sperifications for Ratiroad Tank Cars Lised
o Trumpuit Huzonduns AMoterials 49 Fit 3408 {Jan
37, 1UB4), Shippers, Speciflcutions for Tank Cors,
40 FR 1471 {jan 27 104}, Inierlackig Coaplers
ond Hostrictions of Capavity of Ttk Cars, 35 FR
14215 {Sapl 0, 1970) Sh Spwecifications for
Pressune Tank Cars, 42 FR 40308 {Sepl 13 1877),
Tunk Car Tank head Pmtecuon 41 FR 21475 [May
20, 178}

On August 10, 2005. Co s passod
thu Sals, Acvounlable, Flexible,
EfMficiont Transportalon Equity Act: A
Lagacy for Ulsers, Pub 1. 100-59
(SAFETEA-LU). SAFETEA-LU addad
section 20155 to the Federal hazmat
law. 48 U.5 C. § 20155 As discussed
helow, section 20155, in part, requued
FRA ta (1) validate a prediclive model
yueantifying the relevant dynumic forces
acting on railroad tank cars under
sceydant conditions, and (2) Initiate o
rulemeking 10 develop and implement
appropriate desgn alandards lor
prossutized lank cars

In response 1o thess meant accidents
and 1n light of Congress’s mandate 1n
SATETEA~LU to dovelop end
implement appropriate design standards
for pressurized tnnk cnrs, PHMSA and
FRA, the two operating ndministrations
within DOT responsible for overseeing
the safe transportation of hazardous
matarials by racl, initiatad a
comprehensive review of design and
nperational factors that afiect rall tank
car spinly. DOT's ap{:ruach to snhancing
the safely of ral tank cars and
transportation of hazardous malnuials hy
rail tank cars 18 on-going and mmltl-
faceted, For examplo, DOT 15 utihizing a
risk managoment approach ta rdentify
wiys Lo anhanco the safo transporctalian
of hazardous matenals in tank cars,
meluding: (1) Tank car dnsign,
manufacture, and requalification, (2)
railroad operabionnat issues such as
human factors, track condittons and
mamlenance, wayside hazard detectors,
aignals and train conirol systams, and
(3) improved planning and training for
omar, rasponse

Re%n?zlng the neod for public anput
into this reviow of hazardous matonial
tank car safety, on Mny 11 and June 1,
2006, 'HMSA ond FRA hosted a public
mesting 1o discuss the initiation of this
camprehansive revirw nnd to invite
interested parties to parhicipate in the
agenciea’ efforts to surface and prioritize
Issues relating to the safs transportation
of hazardous materials by railroad tenk
car Suhssquent to the msoting, FRA
established a public dockst {(Dochet No,
FRA-2006-25169) to provide interested
parties with a central location Lo both
send and review relevant informmlion
concerning the safety of rarslroad tank
cer iransportation of hazardous
materials and a venue to pather and
disseminatn information and viows on
the 19sues Sre 71 FR 37074 (July 3,
200K)

Building on the initial publr meating.
FRA und PHMSA held a sacond public
meoting on December 14, 2008 At thus
sacond meoting, FRA announced DOT's
commitment to develop an anhanced
tank car standard by 2008 In addition,
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at this meehng. the agencies soliciied
inpat and comments in response 1o nino
specific questions pertaining to
potential methods and guals of lank car
improvements On March 30, 2007,
PHMSA and FRA held a third public
meoting at which FRA shared the
proltminary resnlts of its research
related to tank car survivability st
provided an updats on DOT's progress
townrds developing enhanced tank car
safaty standards

As discussed in Section XI below,
meehns participants from both the
vailroad and shipping industries
axpressed agreoitient on tha nend for
conlinuous nnprovement 1n the safe
transporiation of hazardous materials by
raurond tank car, particularly in light of
the Minot, Macdona, and Granitoville
acaidents. Accordingly, afier coreful
roviaw and consideration of all of the
tolavant rosearch and data, oral
coniments at the public mestings, #nil
comments submniitied to the dochet,
PHMSA and FRA aie nopusing
onhanced tank car peiformanen
stondarus and vperating limiatinns
designod to numumize the Ings of lading
from tank cars transporting PMH
malarials in the event of an aceidont.

Issuanco of \hus NPRM does tnt mean
that FRA and PIIMSA's efforis lo
improve tank car salaty will and
Improving the salely and security of
hezardous materials transporiation via
railroad tank car is an un-grung process
Going furwaid, FRA's hazardous
materials research and davelupment
(R&D} P"ﬂli%""'“ will continue ta focus on
recducing the rale and soventy of
hazardoua matenials relenses by
oplinizing thy manufacturn, operation.
inspection, and mantrmance proceduroes
for tha hazardous materials tank car
flest. FRA’s overall R&D program will
also continue to examine railraad
operaling praclices and the uso of
lechnologios designed to mcrease
overall railroad safaty

I1. Summary of Proposals in this NPRM

As discussed in detoil 1n Section X
Lelow. DUT"s tank cer resesrch hos
shown that the rupture of tank cars and
loss of lading are principally associated
with the car-to-car impacts that accur as
a reault of dorailments and trum-lo-lrain
callisions. Condihions during an
accident can be such that a coupler of
onn rar impacis the head or the shell of
a lank car With sofficient spoed, such
impucls can luad 1o rupture and loss of
lading. When a tank car 15 transporling
PEH materinls, the consequences of that
loss of ladsng can he significant Based
on tho information currently avarlable.
DOT behiaves that a significant
vpportunity oxists to enhance the safe

iransportation of PIH materials by
ruilraad tank cor Accordingly, tn order
to enhance the safety of hozardous
mateiinls transportation, and in direct
response tu 1he Congressional directive
of 49 U.S C, 20155. DOT Is propusing
ravisions to the Hazardous Materizals
Regulations {HMR,; 48 CFR Parts 171-
180) that would improve the accident
survivability of railroad tank cars used
to transpaort PIH matenals Specifically,
in this NPRM, wa are pruposmg 1o
require:

s A maximum spead limil of 50 mph
for ell railrond tank cais used to
\ransport PIH matenals;

« A maximum spesd haut of 30 mph
in non-signaled [1.e , dark] tarnitory for
all ratiroad tank cars transporting I'H
matorials, unless the malnial is
transported in a tunh car mesting the
enhanced tank-head and sholl pancime-
rosistance syslems performance
standards of this proposal

s As un altornative lo the maximum
upwe] it of 30 mph 1n derk torntory,
sibnusston for FRA approval of a
complete risk assossmant and nsk
mutigation shiategy establishing that
operdling ronditions aver the subject
trock provide sl least an equivalent level
of safety as that providoed by signalexl
frack:

= Railroad fank ears used (o transpoit
PIH matenals o ba manuofactured 1o
moet enhanced performance standards
for tunk-heud und shall puncture-
resislonce systoms,

» The axpedited raplacemant of 1ank
cars usad fo1 the transportation of PII
matorials manufectured before 1989
with non-normalizad steel # hend or
shell construction: and

= An allowanco to increase the gross
waight on 1l for lank ears designex| to
mupt the proposed enhanced tank-head
und shell punciue-rusislancy systonss

erformancu standards

In drafting this proposed rule, DOT
has carefully considored the resulls of
all of 1ts rescarch regarding tank car
accident survivability, all comments
receivex| through the surins of public
muetmgs held in the coursa nf DOT's
comprehensive review of lank car
safety, as well as all wriltun Lomments
submitted 1o the docket of this
procecding. DOT bolipves that its two-
prm:i;ud approach to enhancing the
accident survivabnlity of tank cars—that
18, luniting the uperating condiiens of
the tank cars transporting PIH materials
and enhancing the tank-hesd and shell
puncture-resistance performance—
raprosents the most efficiont and cost-

4 Nan-normalized sieo] 1s steel that has not ioun
subjertesl tu & specific hisat treatmant proceduroe that
mproves 1he enl's sbility 1o maist frr tune

effective method of improving the
accldent survivebility of these cars. DOT
mvites comments on all aspects of thia
proposed rule.

First, with regard to lhe propasud
spead and operating restrictions. we
have reviowed tha results of research on
tha current tank car floet uged for the
truusportotion of PIH materinls. We have
dlso reviewed recent accidents and
subsequeni recommendations of the
Nutional Transportation Safoty Board
(NTSB) As discussed In Section X -
below, FRA's resenrch demonsisatos that
the speed ut which a train is tmvaling
has I.I:a greatest affect on the closing
volocity balween cars tnvolved in a
dnrailment or other accident situation
Specificully, he research indicates that,
in gonoral, the secondary car-to-car
impact spoed |s approximately one-half
that of the inftial train speed—the spesd
of the train at thoe time of the collision
or derailment Limiling the epuraling
spoed of tunk cart transporting FIH
malsnals 19 one mathod {0 impose &
cunirol on the forces experiented hy
thuse tank cars

The a1 industry. through thu
Assucialion of American Railroads
(AAR), has devaloped a detalud
protoco] on recomnmender] uperating
praciices for the transportation of
hazardous mmlerials Thaww
recomnended prachces woro ongually
unplemented in 199¢ by &1l of the Class
1 111l cannaa operating 1in the Hnuted
Slates Tn 2006, AAR 13sued a rovised
version of this proincol, known as
Clretlar OT-55-1, with short-line
railronds ulso participating in the
implamentation Among other
inquiraments, OT-55-1 resiricls the
operaling speeris to a maxymum of 50
mph for kay trains, which are defined 10
inrlude trains containing five or more
tank car loads of PIH maiesials.
Pursuant to OT-55-1, most trains with
tank cars containing PIH materials are
transported under this spoad restriction.
The period in which these tank cars are
picked up or delivorod is the mast likely
time when a train might not contain a
sulficient quantity of hazardous
matenals to meet the definition of a key
tran and thus not opsrate under the 50
mpl: speed restriction. Howuver, it 15
Iikely that the class of track Into the
fagility may already limit the speed
below 50 mph. Under FRA's Track
Safcty Standards, there are mimimum
safaty requirements that a track must
mest, and the condition of the track 15
directly lied to the maximum allowable
operating speed for the track. Only the
two hughest categories of track typically
used for freight service. Classes + and 5,

3 50 49 CFR part 213
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have a mexunum allowuble operating
spewd above 50 mph. In addilion, 50%
of track in the Uniled Statns is non-
signaled and rusiriclad by tha Track
Salety Standards lo a spaed limit of 49
mph. We thorelore belizve that the
proposed rastrictions i this NPRM
represent an effectiva way to control the
forces experiencad by the tank car
during iost derailinent or nccident
conditions withonl impasing an undue
burden on the industry Wa invile
commoenters o address whether our
assumptinn that most tank cars
trunaporting PIH matenals are
transported 1 accordance with the
speed restrictions in OT-55-1 15
accurate. particularly for smatlar and
short-line carniers. In addition, we 1nvite
commenters tn address whother there
ara alternative epproaches 1o reduce the
consequsnces of a train derailment ur
accident involving PIH muterials,
mcluding data and Information in
aupport of suggested alternative
approaches or stralegios
RA analyzed datn from chlormme

incidents bntwoen 1965 and 2005, and
anhydrous ammonin incidents hatwaen
1981 and 2005, to study thase incidents
resulting m luss of produrt Isom head
and shell punctures, cracks, and taais +
Thas onalvsis supgests that &
disproportionate number of thuse
incidants occurred in non-signaled
(dark) tomtary, as compared to the
percentage of total train miles in dark
territory Additionally. this analysis
shiwsd that at the time of thosn
occidents, the median tian spoed was
40 mph and the averaye speed was 38
mph This analysis alsu Jemonstrates
that approximately 80% of the losses
occurrad at speeds greater than 30 inph
Notably. no catastrophic losses of
chlorina occurred at speada helow 30
imph Based on this data, wo aro
pruposing an mterim measure o ot
the speod of the oxisting feet of tank
rars used to lransport PIH malenals
when iraversing non-signaled terriory
Spacifically, we propose 1o hmit the
maximum allowsble operating spesd 10
30 mph for tank cars trensporting PIH
materials over non-signaled ternitory
unless the tank cars mest the enhanced
tank-head and shell punclure-resistance
systems performance standards of this
proposal. We ere also proposing
alternate provisions that a railroad inay
choose to follow in lteu of the spued
restriction.

Second, wo aro prapesing enhanced
tank-head and sholl punrture-resistance
purformance standnrds that are designed

* Sco document no 30 in dockot no FRA=2006-
25108, * L.oss of TIH Product 4u Head nnd Shetl
Punctures, Cracks & Tecars ™

1o enhance the accidant survivability of
tank cars Onoe critical nspect of this
enhancement Is improvod tank-head
and sholl punchure-resistence standards
The anhanced standards would reguire
tank cars that transpnrt PIH niaterials 1n
tha United States 10 ba designod and
manufacivred with a sholl puncture-
resistance systorn capable of
withstanding impact at 25 mph and
with a tank-head puncture-resistance
systum capable of withstanding impacl
ol 30 mph As noted abavo, wo are
proposing these enhanced performance
standards in tandem with an operational
epend restriction of 50 mph. Because the
sacondary car-to-car impact speed in a
derailment or collision suenariv 1s
approximately one-half of the initial
train spued, designing and constructing
tannk cars to withstand shell impacts of
at luast 25 mph and lomting the spueed
of thoso tank cacs to 50 mph will vasum
that In most instances, the car will not
he breachod 1f it 1a invalved Ina
derailmont or other type of accident,
Dnslgmnﬁ and constructing tank cars to
withstand tank-hoad impacts ot at lanst
30 mph would take advantago ol theo
greater available space for impact-
uttonuating structures in front of the
tank-head and would! help mitigate
possible diffaionces between the
gonoralized tank-head Impact scenarlos
and the actual tank-hoad impacts that
occur 1n collisions or dersitments

Empirical ovidence from recent
accidents and the derailment dynamics
resoarch propared by Lthe Volpe National
Transportation Systams Conter (Volpo)
show thut l::rncls happen Lo boih tank
car heads and shells Tank car heads
havae histoiically been pravidled more
protaction than lanh shells bucause the
mejorty of tank car punchires occurrod
ui ruil yards to the heuds ol tank cars as
a result of overspeed impacts. However,
sivan tha recant PIE relasses o train
arcidants, we halieva that 41 is lime 1o
wnhdance the accident smvivalily of
the tank car, incroasing Lha lovel of
protection ta both the tank-head aml the
shull

To surpnrl thu enhanced 1ank-lsad
and shell puncture-resistance standards,
we ara proposing poerformance cntoria,
including impact test requirements The
proposed tests reflect generalized
mpiae | SCANAring as A means o avdluate
the performunce of ulternative designs
In the shyll impacl scendrio, o ngid ram
car wilh a punch impacis the shell of
the tank car. Simliarly. in the head
unpact scanarlg, n rigid ram car with a
punch [mpacts Lhe head of the tank car.
The test procedures are based an the
modeling developed by Volpe and the
baseline tank cer testing performed in
cooperation with the Next Generation

Rail Tank Car Projact [NGRTCP), as
discussad in Soction IX halow

As proposed 1 this NPRM,
complianca with {he proposed
standards can be shown by computer
sinmlation, hy simulation in
compunction weth substructurs testing,
by full-ecale nnpact testing, ora
combination thereol, The Elglmt leveol
of confidnnce, although sl the greatast
cost. 18 provided by full-scale impact
lasling, The least costly and lowest level
of confidencs 1 provided by sumulation
alone Subsiruclure lsting slgnilicuntly
incranses the confidencs 1n simulation
modeling, potontially with relatively
modest costs, deponding on the details
of tha substructure tast, Economic
onalyass indicotes that freight rail
mdustry economies should allow the
tevelopment of several new tank car
designs, through compliance shown
will1 simulalions amd substructue
lesting The potformance chileria
proposed in This NPRM provicde fur Full-
snn{n tusting, scals model or component
lesting, simnlation, or comparative
analysis lo an approved design We are
proposing to require designs for which
no full-scale testing 1s porformed to be
submitted to FRA for review FRA's
review is necessary to cnsure that
modeling parameters and scale or
substructure testing are suffiment to
onsura that the necessary lavel of safety
has boen aclueved. In evaluating a
design, FRA will consider nppropriale
dnta and analysis showing how the
propascd design meots the enhanced
performance standards for head and
sholl impucts FRA will consider proper
duvcumentalion of competent
sngineenng analysis or practical
demuonstrations, ar both, which may
include validated computer modeling.
structural crush analysis, component
testing, or any combination thereof. This
approuch 15 consistent with FRA's
practice in detarmining compliance
with equipinent perforinance standards
jnomulgaled in vther ereas of railrosd
salety. See, s.4., 49 CFR 229,211
[Locomntive Crashworlluness) Wy
ruquest comments on this proposal.

ird, lo ensure timely replacemunl

of the PIH tankh car fleet, we are
propnsing an implmoentation schedule
that allows for design development and
manufacturing ramp-up m thea firsl hwo
years alter the final rule becomes
ofloctive We are also proposing that in
the next three years, one-half ot the
existing fleet will be replaced, with the
remaining fleet raplacement taking
place 1n the following three years. This
schedule will allow for replacement of
the current PIH tank car fleat within
eight years from Lhe effective dule of the
final rule.
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One of the lactors we have taken into
consideration 1n developing this
proposal is the NTSB's
recommendations related to pre-1989
tank cars manufactured with non-
normalized steel The NTSB. in its
raport on the Minot, North Dakota
accident,? concluded that low fracture
toughness of non-narmalized steels used
for tank shells contributed to the
complele fracture and separation of the
deratled cars While we believe that low
fracture toughness of non-normal:zed
steels 15 only one of many material and
design characteristics thal can
coninbuta to lank car reloasey, the pre-
1949 1ank cars ara reaching the uppar
himits of ther nselul ltfs Therefore, we
believe that thess pra-1989 cars, which
woro manufacturedl with non-
normelized stoel, should be replaced in
an oxpeditod fashien. To accomplish
this safely gonl, we propose to prohbit
the use of tank cars manufactured with
non-normalized steel heads or shells
beginming hve yoars alier the effective
dnis ot the final rule We want tn
euephasizeg [hal this raguiremenl 1y
lucused on he expadiled remova] of the
Ppre-198% tank cars that wara
manufnctured using non-nonoahzed
stanl. We 1ecuginze lhw alforts of the
AAR lo incorporate requurninents for
nonmaltized steel lor cars inanufactured
aftar 1988 Wo also recognize that somne
tank car manntaclurars bogan using
normalized stwel pror to 198R, Lthuse
tank ra1s would not he affeciod by th
propusal

Findlly, we are proposing to allow an
mcieasa i the grass weight of lank cars
altowed on rafl Improvements in tank
car performanca have lustorically rehed
mn latgn part on thickor and/or strongur
steol, which bnngs with 1t a
corresponding addition to the emply
weight of the tank car Therefore. a
potential consequence of the laroposnd
enhanced tunk-head and shell punclure-
resistance performance standards in ting
NPRM could ba a measurable Incroase
in the total number of PIH rail
shipments ta convay the same quantity
of product to the customer since a
heavier laok car 1neans must contain
less luding to kesp within the gross
weight it As noted ahove, howavar,
there is a long history of safe shipment
of hazardous malerials via reilrond lank
car, and the snhancemonts proposad in
thia NPRM will further inrrease the
accident survivability of the tank cars
used to transport PIH materials.
Accorchingly, we ara proposing to allow
an mncroasc 1n the gross weight allowacd
on rail (up to 286.000 pounds) for tank

* Sou [nfre Serdfon VI fur a detaihed discussion of
the Minot, North Dakota acexdent

cars that transparl PIH materials to
offsol tho potoniinlly increased weight
of the enhanced tank car

This measure should enable sluppers
to continue meeting customor domancls
withaul significanily wcreasing the total
numher of PHI shipmunts. In proposing
to allow tank cars mestung the enhanced
tank-boad and shell punciure-resistence
systom requiromenls to weigh up lo
286,000 pounda grass weight an rail, we
recognizo that thore are mechamcal and
structural concerns that must be
addressed to ensuro the safaty of thess
cars during transportation. To ensuro
that tank cars axceoding the oxisting
263,000 pound hmitation and weighing
up 1o 286,000 pounds gross weight on
rail are mechamcally and structurally
sonnil, wa nropase 1o require thet such
cars conforim to AAR Standard S-2B6~
2002, SPECIFICATION FOR 206.000
LBS GROSS RAIL LOAD CARS FOR
FREE/UNRESTRICTED INTERCHANGE
SERVICE (adopted Novomhar 2002 ancl
revised Septombor 1, 2005), which we
proposo 1o incorporate by reforence into
the HMR. AAR Stondard §-286-2002 19
the existing industry standard for
designing, building, and operating rail
cars ot gross waights Listween 263,000
pounds and 286,000 pounds, A copy of
AAR Standmd $-286-2002 has heen
pluced n the docket.

We recognize that some facihitios and
railrcads do not currently have
infrastructure sulficient o suppurt the
use of a 2BG,000 pound tank car. We
anticipats tank car desnFnon. working
with the end usars, will dovelop tank
cars that will meul the colianced tank-
head snd shell performance standards
while minimizing Lhe addition of weight
tv the empty car. Tho existing tank car
spocilications provide flexibility that
will rllow sume use of new technologios
und matenals io provide the improved
dcculent survivahility required by this
prapusal DOT encourages the
dovelopment ul innuvative engimeering
tesign changes to mest the proposed
anhanced accidunt survivability
standurd wlula meumizing sdded
waoight to the amply tank car We rlso
anticipaia that the prowing use of rail
cars with gmss weight on rail exceeding
262.000 lbs for non-hazardous
commoditms, such as cudl and gmin,
will minimize the track {nfrastructure
harriers o the use of the heavier cars
avor time For thuss ruasuns, we beliove
that the number of PIH shipments will
not be significantly Incressed by the
praposed enhanced accident
survivabilily standards As in all aspects
of this proposed rule, we request
comunents on this proposal, We are
parhie ularly interosiod in data and
(nfurmation concerning the extent to

which track Inkastructure has alrendy
heen modifisd to accommodate heavier
rail cars, including how those
mudifications were accomplished and at
whal cost. We also mmwvite commants
concerning additional mrasiructure
modificalions that may bo required to
sccommodate the heavier cans that
would be permitisad in accordenue with
the propesals in this NPRM und 1he
extent iv which PIH shipments alang
certain rail hines may incraase hacause
wxisting infrastructure may not
acommodete heavier cars

The specific proposals 1n thia rula are
explained in more detml 1n Section XIil.
the Section-by-Section Analysis, which
Is 3ot forth below

I Statutory Authority, Congressional
Mandale. and NTSB Recommendations

The Federal hazardous matenal
transportation law (Foderal hazmat law,
49 U S C 5101 #f sey ) authorizes the
Sel:rularﬂ of DOT (Secrelary) to
"'prescribe rugulations for the safe
Iranspoitation, including socunty. af
hnzardous matenal in inlrastate,
interstale, and foreign commerce * The
Secrolary hos delugnted this authonty to
PHMSEA. 44 C.FR 153(h]) The [IMR,
promulgaied by F{IMSA, are designed
to achlove thrau gnals (1) To ensure that
hazardous maluridls are puchaged and
handled safely and secursly during
transportation, (2} to provide effective
comununication lo transportation
workers and omergoncy respondem s of
the hazards of the inateriuls being
tronsparied; and (3] to minimiza the
consequences of an incident should une
occur ‘The hazardous mdlenal
regulatory system 18 a risk iwanugement
system that is ptovention-orsnlad and
focuzed on identifying a safaiy or
security hazard and reducing tha
probahility and quantity of o hazardous
material relense.

Under the HMR, hazardous matorials
are cotegorized by analysts and
wxperiance intn hazord classas and
packing groups based upon the nsks
that they present during transporlatian,
‘[ha HMR spacily appLopriale packaging
and handling requirements for
hezardous materials, snd requite a
shipper to communicate the material's
hazards through the uso of shy gli'ng
papers, puckago marking and laboling,
and vehicle placarding. The HMR also
raquirs shippers to provide emergency
rasponse information epplicablo to the
specific hazurd or hazards of tha
material being transported Finally, the
HMR mandale training requiremants for
persons who prapare hazurdous
materials for shipinent or who transport
hazardous materials in commerce. The
HMR also include operational
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requiremenls applicable to each mode of
transportation.

‘The Sacrelary also has euthorily over
all areas of raflraad transportation safoty
(Faderal railroad safety lews, 49 U S C.
20101 &t seq ), and has delegated this
authority to FRA 49 CFR 1.49 Pursuani
to its statutary authority, FRA
promulgates and enlorces a
comprehensive regulam:ly program (49
CFR parls 200-244) to address railroad
track, signal systems, railruad
communicetions, rolling stock, rear-end
marking devices, sufety glazing, railrond
aceidenl/imcidont reporting, locational
requiremnents for the thspatch of U S.
ra1l aperationg, safaty inlegration plans
gaverning railrand ronsolidations,
mergur and drgursitions of eontrol,
eperaling praciices, passenger train
umergency preparednass, alcohol and
drug tosting, locomotive enginser
certification, and workplace safety. FRA
inspects railroads and shippers for
compliance with both FRA and PIIMSA
regulahions FRA also conducts rosearch
and development lu enhance rnlroad
safety In adduion, both PIIMSA and
FRA aru wuiking with the emorgenc y
résponse Lunihtnily lo enhencu ils
ubility 10 respond quickly and
effectively to rail Iransportation
accidents invalving hazardous
materals

As notu abinve, vn August 10, 2005,
Congress passed SAFETEA-LU, which
nddad section 21155 1o the Fudaml
hazsat law 4911 S 201558 In part,
seclion 20155 required FRA to (1)
valicale a prediclive mudal quantifying
the relevant dynnnuc farces arling an
tallroad tank cars under accident
condinang, and (2) initiate a rulemaking
to dovolop and imploment appropnate
rinsign standarls for prossunzed tonk
Cilrs.

Prior to he Minot accident and the
onactment of SAFE| LA=LU, I'RA had
initiated tank car structural integrity
research In responso to the Minot
accident, the N’lJ‘SB made four safety
recommendations to FRA specific 1o the
structural integnity of hazardous
matsnal tank cars. The NTSB
rocommended that FRA analyze ihe
impact rasistancs of stesls In the shells
of pressure tank cars constructerd hefore
1688 and establish a p m to rank
those cars according 1o their risk of
catastrophic failure and implement
measures 10 oliminate or mihgalto this
nek. The NTSB also recommendad that
FRA validate the predictive model baing
developed to quantify lha maximum
dynumlc forces acting on railroad lank
cars under accident conditions and
develop and 1mplement lenk car design-
specific fracture toughness standards for
tank cars usod far tho transportation of

materials designated as Class 2
bazardous matertals under the HMR. In
response 1o the Granitevills accident,
the NTSB recommended, in part, that
FRA “12quiro railroads Lo implement
operating measures such as * * *
reducing speeds through populated
areas to minimize impact forces from
accldents and reduce the vulnerability
of tank cars transporting™ certain
highly-hazardous materials, Each of
these NTSB recommendations 18
discussed 1 mere detell in Section VI
below

The Department considers thus NPRM
rusponsive 1o suction 20155's mandate,
as woll as to the NTSB
rccommendations

TV, Brief Overview of FRA Programs To
Conlinuously Improve Rail Splety
Qutside of Tank Car-Specifin: Elforly

FRA unplements a broad sand
axtanstye safely program dirscled at
reducing arcidents, casnalues, loss of
proparty and thredts to the lnunan
snvironmant Through the Ruflrond
Accident/Incident Roporting Sysiem,
FRA gathors data that aro amployed in
crafling responsive moasures Sre 49
CFR part 225 FRA safaty slandards
address track, equipment, signal and
train control systems, molive power and
equipment, and opetaling practi os
‘Those regulations sol nul dotallecd
requirements for design or system
pot formanco, 1nspection and testing,
and tramung. With respact to tml
cxpuipmant aceidont/incidenia (“trmn
accidents”), the regulations seck to
roduce the risk of derailments,
collistons, and othet lossoes such as fires
involving on-track equipmnnt FRA
oemplnys the Raliro::] Sufely Advisury
Comnnitton {RSACL), a group romprised
of alt of FRA's siakeholders, 10 heip
identify safaty needs and o fashion
responsive regulations

also conducts R&D, both

independently and 1n concert with the
rollroad industry. to identify new ways
10 anhance safely. R&D products are as
divorsa as the 'I'reck (Quality Indax,
which con help gurde investmeonts in
program maintonance bafors safety
Limits are encountered, and a human-
machine interfacy evaluation loc! that
cun help evaluate control systems and
display designs

n Moy 18, 2005, DOT and FRA
launched the Nallonal Rail Safety
Action Plan {Action Plan) to addrass
further the safaly 13sues thal lace the
nalion's rail indusiry The Action Plan
targeted the most frequent, highest risk
causes of accidents; focused fudoral
oversight and inspection resources; and
accolorated research into new
technologies that can .mprova safuty.

The Action Plan olemonts focused
heavily on preventing train accidents
caused by human factors and irack—the
two major categorios of train accidant
causes Ln the area of human factors,
FRA has ssund a propased rule that
sceks to ensurc better managumenl of
railiond operational tests and
{nspections. The rrnposed rula is also
intandoed to establish greater
accountability for compliance with
operating rules particularly thnse that
are invalved i human factors Irmin
accidonts, such as the handhing of
swilches FRA 1s now completing
¢ nnsultations within the RSAC
regarding revolution of public comments
on the proposwd rule. amd 4 Mual 1ule
will be 1sennd this year

In Nuvembiw 2008, FRA fulfilled un
Action Plan oljective by wieaslng a
study roport entitled Validetion und
Cahzmlmn of a Fatigur Assessmend
Tool for Railroad Work Schadules That
report, and an occompanying White
Papor, confirmad the impart of fatigue
on human luctor train accidents an
announced the availability of an
analytical inudel that can be usod 1o
vvilualy crew scheduling On Fabruary
13, 2007, DOT deljivered propased
railroad satety reuuthorization
legislation to the Congress (introduced
by request as H R. 1516 and S. 918) that
watld replace the t00-year-old Hours of
Ssarvie Law with scienca-based
regulations addressing fatigue

ueHuse the genesis of human lactors
accidents is often unclear FRA jouned
with a nstional coalition of omployoe
organizations and rallroads to launch
the Confitlenlial Close Call Reporting
Syslem (CRS). The Burvau of
Transprriation Stahstics {(BTS) sup,
this effort by collecling the data art
ensuring Lthe anunymity of the persons
providing repors 1.oual 1abor/
manugumiuit/FRA (sdmns use Lhe data to
idanuly safoty nasts bufore a gerious
accident accurs An inlial GRS project
Is presontly underway at 4 majar UP
facility, and additional pilats ure being
planned Other human factors 1t iateves
include prajocts on “behavior-basad
safety” that seak peer involvoment in
waorkplaco salety, initisiives to éu omote
Crow resource management, an
extensive rosearch 1o support further
program dovelopment In FY 2008, FRA
will ha sesking 1o integrale many of
thuse efforts into a lurger Risk Reduetion
Programn iniunded to advance safety
beyond what can be accomplished with
traditional command and control
approachos

cugnizing that the best answer lo

human facter nsks 15 sometimes
tachnology thal can “backslop™ the
person In cases when errors have hugh

s
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consequences, FRA continues to wark
actively ta promote Positive Traln
Contrel (PTC) systems and similar
technolegy For inslancu, FRA R&D
pravided funding und wchnical support
for 1he BNSF's deployment of a now
Switch Position Monitoring System on
tha railroad"s Avard Subdivision. This
systom can dslecl 4 imisalhgned mnain
irark switch 1n non-signal territory and

rovide notification to the dispatcher

or appraprizla aclion. BNSF 15 also
daemonstrating track integrity curcunt
tochnalogy that ean help identify bioken
rails without the full axpense of u signal
systam These technolagios, which ar
forward compatible with the railroad’s
PTC system, known as the Electronic
Train Mdanagemant Systom (ETMS), are
alruady being Installed on additional
rail himes FRA approved the Product
Safety Plan for Eq'MS Configuration 1 1n
Decenber 2008, under a porformanca-
based regulation ssued with RSAC
npul in March of 2005 The Pruduct
Safoty I'lan was sulmutted under
subpart H of 40 CFR part 248 and
described in dotml the train contrul
technolugy, concept of operalionas, anl
results of safoty analysis for tho system
{which in this configuration 13 designed
for single track terntory either with &
traffic control system or without any
signal system)

n the field of Irack anfoty. FRA 1s
taking concrete stops 1n both resemich
and enfarcomont. FRA rasearch has
ptovided a naw tool to detect cracks 1
joini bars This optical recogaition
technology can capture and onalyze
imuges for very small cracks while
mounted on a hi-rail truck or ather on-
track vehucie. The system is alroady tn
initial use by iwo major rallroads.

In order {0 ensura complinnca with
track geometry limits under load, FRA
avyuired two additionsl Automoted
Tiack Grometry Program (ATIP) cars
mnstrumented lor measurement of
promelry al lrac) spesd, supplementing
<0 exiating Offive of Salely car (and use
of FRA's research cars for geometry
survays when available). This expanded
ATIP capability will permit FRA to
survay tha cora of thy netional rail
sydtsm oo an annual basis, returning to
prohlem araas, as appropriale, without
sacrificy n? coveidge These two
addihanal cars wure In service as of
April 30, 2007.

One of the most vexing aroas of track
safaty work is rail integnty. 1he
concentration of rail tralfic on a smallar,
post-merger systam together with
growth In traffic, incrensing gross
wuight ol cars, and a slow pace of rail
repluceient has {ed tc heavy reliance
on internel rail inspections to detect rail
flaws belors thay become service

[ailures and pose the imminant nsk of
an accldent. The Prosident’s Budpe? for
the curront fiscal year roquasiad nine
gosltlnns for ranl integrily specialists o

uild a hattar organized nnd aggressive
approsuh to oversight of railroad rail
integrity programs The Cangress
authonized funding aufficient to support
this staffing in Fobruary, and FRA is
recruiting for theso positions

Over lins, strenglhened oversight of
complisnce with ralroad sofety
regulations, introduction of new
technology such as PTC, bottor
management of fatigun affecting salety
critical employess, and othor stops
should yield a reduction i the risk of
train accidents that could affert the
transporation of hazardous malurials
FRA is encouraged thal, after over a
decade of gradual tncreasos in train
accidents associated with the grawth of
rail troffic ond other fnclors. hoth thu
train eccident rato und tolal train
accrdents daclined in 2000. This decline
likaly reflects inpioved compliance
with rugulslory regqunements, reduced
strass fram lahgue nssocialed with
survice disruplions, and othoer Factars,
However, lustory suggests thai the
unlerlymg factors that croate safoty
challenges, such as growing ratl servi e
domands that strain capacity, aging
mfrastiucture, and factors heyond the
offuctive control of the rajlronds {e.g.,
natural disasims, impacts witly hesvy
vuhicles at lughway-rm] crosaings) will
continuas lo :ntroduce suhstantial nsk
evan as Lrain uccidant rates decline
Accordingly, 1t 1s necessary for PHMSA
and FRA to take the additional actions
proposed in this NPRM to reduca the
prabability that [ulure train accidunts
will involva catastrophic raleases of PIH
mnlanals Thus, tha Action Plan
provided [or aceeleration of the ressarch
uuderlying thls proposed rule, which 1s
intended to make tank cars used for PIH
service more resistant to product loss
when  train sccident occurs.

The Action Man also nolad with
approval Ihe action of major railroads lo
maka available 1o smergency responders
informalion concerning the top 25
cominodities transported through their
jurisdictions and called on the railroads
to maks additionsl efforts to providse
emorgency responders wilh hazardous
materials information, including the
lecation of cars hauling hazardous
malerinls on specific trains CSX
Transportation and CHEMTREC—the
24-hour smargency assistance hotline
provided as o sorvice by chemical
manufncturars—have partiwred o
provide a demonstrahion of technology
that can reacly provide consistent
informetion to emergency responders,

PHMSA and FRA encourage other
railroads to join in this cffort.

V. Ralevant Regulatory Framowork

Today railroad tank cara 1n the United
States aro designud. huilt, muintained,
and oporaled under four pnmary sets of
regulabinns and guldelines [1)
Ragulations and orders issuad under the
Fusuml railroad safety laws; (2}
ragulations and orders Issuad under the
Federal hazmat law- (3} tho AAR's
Interchonge Rules: 5 and (4) the AAR
Tank Car Commutiee’s Tank Car Manual
[Tank Car Monual) 7

FRA's freigli rar, safaty appliance.
and power brake regulations in 49 CFR
parts 215, 231, and 232 apply to tank
carsg a5 thay da every other type of
railroad Freight car Parts 215 and 232
vslablisls minmun safety standards,
railrnads are free to supplement these
standards with additional or more
stringant salety slandards that are not
inconsisient with the Federal standards
449 CFR 215.1 and 232.1.

Tho HMR treal tho tank car as a
packaging nad mandate salety features,
pormissihle materials and methods of
construction, as well as mapechon and
maintanancy stamlards A material
1dentihied as a hazardons matorial by the
HMR may not bo shipped by railroarl
tank car unless tho tank car mests the
raquirements of tha HMR. 46 GFR
173.31(al.

A separato sul of stantlanls—the AAR
Intorchange Rules, issued by AAR's
standing Tank Car Commutlae (TCC)2—
govein the tender and accaptance of rail
cars among carriers within the general
system of railroad transportation. The
AAR Intorchangs Rules address a rango
of design and oporational requirements
intanded to promaota nniformity and
reciprocity in car handling, including
tha ebligation of rail carrtars lo perform
running repairs on equipment received
in inlerchange. Historically, the AAR
Interchange Rules also have addrossed
cartaln subjects, such as rail tank cor
standards, now covered
comprehensivoly by the HMR Mosi
recently, as discussed balow, the TCC
has issued an Interchange retuirement
(Casualty Prevantion Carcular 1175, as

S AAR, Interchanga Rules, Woshington BT,
pubillsbrd smmunlly ina  Fiekl Mamial" and un
*Office Mannal

7AAR, Operntions and Mamtanance Dep b,
Mouliincal Div  Muraod of Siendards end
Rocommended Practicas, Section C-Par M,

“Spn Ientians fir Tank Chim, Sprofication M-
1002" (ravised annunliy)

#Tho Mochameal Division of AAR's Operations
el Mualnlenane: Dapariment 15 msposiblo for
industry freight car standnsds and for ndministering
the lites hkingo Rutles. n body of privato law tha
governa the acceptancoe and usa liy railroads of
equiptnent which they o nnl own Serln 8, supra
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amendeil by Casualty Prevention
Circular 1178) that would require tank
t:ars transporting anbydrous ammonia
and chlonne to meet tank car design
stendards that are more stringant than
those specillod in the HMR

Railroads, as common carriers, are
generally required to pruvidu
transportation sorvices i a reasanable
manner, and they may not impass
unreasonable requirements as a
condiunn precedent to providing rail
fransporiation services Accordingly,
interchange requirements, such as
Casnalty Prevention Circular 1178, thet
resiricl Ihe movement of railroad tank
cars thal meet DOT standards must bo
reasonable, and, If challenged, the
burden is on the raitrood to esteblish the
reagsonaltoness of the rastnclion Sex
Akron, Canton & Youngstown TR v
ICC, 611 F.2d 1162, 1189 (6th Cir 1974),
see also Consolidated Had Corp v ICC.,
G46 F 2d 642.650 (D C Cir. 1981), e'rre
denied, 454 US 1047 (1981) Twoof
tha factors that tho Surface
‘Transportation Buard and the courts
consider in datermining the
roasonabloness nl intarchqngs
ruyuiremunts are whether there are
Ferloral salety standards on point end
whetlier a raulroad hns the abality to suek
changes to thesa standards to most the
safety concerns of the rallroad Ser
Consolidated Hni, 646 F 2d al G51. In
foct, DOT hag extablislind safety
standards for tank cars canyung PIH
commorhties ancl, pursuant to this
mlomaking, is proposing enhanced
standanls [or tank-head and shell
puncture resistance systems for thusu
cars Through participation in thas
tulemaking, milroads and vther
interested partiss have Lhn abulity 1o
influenco the onhanced safety siandards
ultimately adaptad by DOT. As
discussod bolow, NOT has concluded
that it is inappropriata at this ttme to
establish now stamlards for lop fittings
protection, bul DOT will continue to
work with inlerested partios on research
and ongoing discussions almed a1
usstublishing enhanced consensus
standards. There 18, therefore, no
reasonable basis for the rallroads to
implament Casuslty P'revantion Circular
1178 at this lims Railroads are free at
any Ilme In seek siricter tank car safoty
slandards through 8 DOT rulomaking
{49 CFR 108.95); ta date, na rail carrier
has petitioned PHMSA to adopt the lank
car standords embaodied in Casualty
Prevention Circular 1178 FRA has
nahifiod the AAR that before the TCC
can implement the proposad
requurements in Girculor 1178. the
proposal must be submitted to DOT lor
upproval.

The AAR TCC 15 a stundin
commilies of the Mechanical Division of
AAR’s Opurations and Marnlenance
Department Volug insinbers of the TCC
mclude representatives of AAR member
railrpads, as well as tank car shipper
and ownsr organizatlons, tank car
builders, and chemical and industry
associntions. In addition, the Bureau of
Explosivos and the Railway SuEplv
Institute hava nan-voting membership
on the TCC FRA and PHMSA, as the
Forlernl agunicius respansible for
aversight af Lho saluiy uf hazardous
matenials lranslﬁmminn by rallroad, alsa
parlicipate 1n tha I'CC as nonvohing
members.

Under the HMR, cerlaimn funclions
relatod to hazardous matenal tunk cars
are delegated to the TCC, including- (1)
Approvals [or construction of tank cars
mewling DOT specifications: (2)
procedures lor repuirs or alterations,
and (3) racommunding changes in tank
car specifications.” Fist, the HMR
vepitire Lauk cor mannfacturers to cbtaln
TCC approval for spevilic tank car
dosigns and eonstruction methods and
materials and procedures for rapairs and
alterations to tank cars. The [IMR
authonze the TCC to make Lhe
determunation that the g eoposad deaign,
construclion. or rapail jirocedules
conform to the appln able DOT
specification requumnents and lo 153ue
the approval 49 CFR 1741 This
authority is primarily a ministerial
function, designed tv ensure that pans
lo construct, alter, or convart tank caz
fanks conform to DOT regulalions In
accordance with 49 CFR 179 3(b), the
TCC must approve construclion ufa
tank car that meets all Futlernl
requircments

hen a parly serks lo consiruct a
railroad tank car to ba usml in
hazardous mater:als servico thal does
not mest a current DOT speeification
{see 40 CFR 179.10-179,500-18), tha
HMR authaorize the TCC to review tho
proposed specification and report its
recommendations on tho proposal to
NOT 49CFR 1794 In this capacity,
DOT bunefils gruatly from the technical
experlise of the TCC members
However, final policy judgment lias
with DOT, and only DOT is authorized
1o approve a new tank car specification.
vr. through {ssuance of a spucial parmit
m accordance with 49 CFR 107 101-

127, tha constructian and use of n tank
car not megting an oxisting DOT
spectfication. DOT does not construa
the procedures established in 49 CFR

*Fodnral ragulativus afso reruire lonk car
facilitles tu have guality assumnco programs that
ura approved hy AAR Thesa progeams ralate io
constructhion. hife-cycle muntenance e
cenniimung qualificatian fur sronca

179.4 as hnutations on its rulemeking
Authonity.

In additlon to the approval authonty
noted above, 1n several subsections of
Purt 179 of the HMR, the TCC is
nuthorize| v approve fillings,
attachmants, inaterials, dosigns,
mothods. and procedures relevant to
tank car deslgn, canstruction,
muintenance, repair. and mspection For
examnple, 49 CFR 179 103-2(a) provides
that manway covers “shall ba of
approved design.” Simtlarly, 49 CFR
179 201-19 etaler that ""a gauging device
of an approved design must bo applied
to permit deternmuning the hiquid level of
the lachng * In addition, 40 CFR 179 10
statas Lhat “'[t|lhe manner In which tanks
are attached to tho car structure shall be
apiprovad " In each instance, the term
“approved"” refars to approval by the
TCC. See 49 CFR 1792

The primary documant containing the
standards governing these oppravals of
the TCC 1s the Tank Car Manunal The
December 2000 version of the Tank Car
Manual 18 incorporated by reference
Into the HMK at 498 CIK 171.7; thus,
comphance with the Tank Cor Manual's
standards s requurad under the HMR.
Chapter 2 ot the Tank C.or Manusl
containy the AAR requirements for DOT
lank cars As notad above, the TCG,
subject to eartain limilations. may
ustahlish stanrlards lor tank cors that go
beyond the standards sal by DOT For
example, the Tank Car Manual requitus
1hat thu heads and shells of pressuro
tonk cars constructed of ceclain types of
sieel must be normahzed, although DOT
participated in the diseussions leading
to these stundards and approves nf
Lham, the tank car specilications
contained 1 the HMR du nul contain
comparabls roquiromants '@ Howavar,
as indicated aboves, becausa the
December 2000 version of the Tank Car
Manual is Incorpuruted by reference
into the HMR, comnphance with the tank
car standnrds spoeified in that varsion of
tha Tank Car Manual is required under
the HMR. Under the Adnunsirativa
Procodure Act, compliance with any
othor varsinn of the Tank Car Manual
wauld be raguired under the HMR unly
upon the incarporation of that version
into the [iMR by referancs through
rulemaking

mLhapter ! of the Tauk Car Manual also includes
mbiuenal commodiy spoeific bk car
requirmoents rlevant e cortala 21 matenals
which are a0l included i the HMR Sec§§212
(hydrogen sulflde tank rars) and 2 1 1 (hydrogen
uccido tank cnrs)



17826

Federal Register/Val. 73, No 83/Tuesday, Apnl 1, 2008/ Prupused Rules

VI. Rnilroad Acuidents Involving
llnzardous Malorials Releases and
Acrnmpanying NTSB
Rerummendations

The NTSD investigaied Lhree recent
accidents involving tank ears
transporting PIH materials, which
occurred betweon 2002 and 2005 in
Muinot. North Dakota: Macdana, Texas,
and Grantteville Soputh Carolina in all
threo accidents, the NTSB
recommumnled Lhat FRA study
improving Lhe safety and structurnl
mtugrity of tank cars and develop
necassary operations| meagures to
minimize the vulnerability of tank cors
involvad in accidents.

A Minot

‘L ho aceident acrirrml at
approximately 1-30u m on January 18,
2002, near Minot, North Dakela. and
resulted in tho derailmant al 31 9 of
a 112-ca train  Elavun of the 31 dermied
c1s wora prossurizid lank Lars
trunsparhing anhydrous ammonta. a
toae: hiquefind compressed gas Five of
thasa tank cacs (DOT 105)300W cars)
recesved sidewsll impacts to thewr
shells, causing the cars to
calastrophically ruptwie ancd
mnstanianeously release their conlents,
Approximately 146,700 gallous of
anhydrous ammama wore relensed from
those fivecars As A rsult, & Loatc vapor
pluma covurerd the deralment site and
the surroumling aiea The plume rose
approximataly 300 feel and gradually
axpanded five muilos downwind of the
accldent site ‘The remaning six
pressunzed 1onh cars transporlis
anhydrous ammonua that derniled also
sufferod from shell imparts Those cars,
DOIT 105)300W, 112]340W, and
1055300W cais, graduslly released
74.000 gallons of anhvdrous ammonia
dup to dismags 1o the cars' Hittings or
smnll punctures und/or tears to the
shells One resadent was fatally injured,
and 333 people suffered nthar injuries
{11 senious]) According to the NTSH,
early in the emergency 1esponaa effort,
the Chief of the Minol Rursl Fire
Department ardered rasidenis in Lhe
affected aron to sheller-n-place (i e,
remain inside thear homus with the
windows shut) NTSB conchuded that
sheliering-1n-place was an effective
emergency responsc and cradited this
action with the relativaly low number of
injunos, as compared 1o the number of

orsons affecied Ly the vapor plume
333 m)urias in 11.600 persons affocted)

The NTSB determined that the
prohahle causs of the accident was an
undetected defective ril. Damages to
rolling slack and track. as well as
monetary loss from the damagad or

destroyed lading, axcasdad $2 8 nulhon
As af March 15, 2004, over $8 million
has boon spent on anviranmental
ramediation Other signilicant costs
include: svacualion costs, truck delay,
rerouting and assoriated out of sarvice
expenses, expenses for disruption lo
non-railroad businesses, and expensos
incuwirod In setihng claims ansing from
the accident.!?

On March 15, 2004, the NTSB
rolaasad Safely Recornmendutions R—
0441 through R-04-07 as a resull of
the Minal arr et The first three
recommentativns (R-04-01, R—04-02,
ant R—04-03) pertain to FRA's oversight
of cuntinmous walded rail maintenance
jragrams aud are not relevant to this
rulemaking The four remaining
rncuinmendations (R—-04-04, R-04-05,
R-D4-06, and R-04-07) concern tank
ear struclural integrity and are relovant
to this rulemaking In fact, those four
recommendations served as the basis for
the reformulation of FRA's tank car
roscarch program '2 Reconwandulions
R-04-04 thiough R—04-0)7 rend as
follows

(A-t+4-04). Condur L a cumprotumsive
analysix to dotermine Lhe itnpact resistunce of
the steols In 1ho sholls of presurn Innk enrs
cansieucted before 1984 Al mimmum, the
safoly nuolysis should includa the resulis uf
tlynomi lractury twughness tosts andfor tha
results of nundestructive Insting teehmiquas
that providy iformation un muterial
chuctility aned frac tare Wnghness “The data
should comoe [rom samples uf stool fromn the
1.nk shells from nnginal monufocturg ur
[ron: u statiktiunlly coprusoniative sampling of
:]lm <hells ot the pre-198Y pressura tank car

ol

(R=-14=015} Rasoed on Lhe results ol the
Fedorsl Rmlroad Audlmimstration's
comprehensive anatysis to deteenne the
anpacl 1o5istirug of the sioels 1n the shells
of pressuro lank cars construclod beforu 1989
08 addresnod 1n bafety Racommendation R-
04~IM, ustablisl ¢ program lu mnk 1hoso rars
aceording Lo thewr nsk of entastrophar fracture
md soparation and implement measures to
ehimingte or mitigaie thas nak This ranking
should toko intu consulerttion opurrating
temperatures, prossures. and maxumum trun
spouds

(H-0+4-0485) Velidate the predictive awdel
the Fedueral Raurond Administration 1s
developing to quantify tho maxumum
dyuamic forces acling on railioud tunk 1are
under oceidont condilions.

(R-04-07). Develop and implement tunk
rar domgn-spoecific uclure toughness
stundurds, surch as A minimum average
Charpy veluo, for steels and othor malerials
al construrtion for pressuro tanh cors usud
for the Lensporiation of U S Doparimant of

1t On Octubor 0, 2007 4 Fordernl nulge approvad
a 57 milllun sottlemont in a class-acilon lawsnst
Intween Canadian Pacific Rubroad and individuals
alfected by the accldent

12 Ses Section X. infre fur a mone dotailed
thscusmon of FRA's 1ank car resoarch program

Transpurtation class 2 hazardous mulonals,
Including those i ' fow-lemperature”
servive The porformance critena must apply
to the material enentation wath the mininum
impac registonce aud Inke into avcount the
entire rango of operaling Lemporaiurus of tho
tank car

B FHA’s Responges to the NTSB Tank
Car Recommenditions for Minot

fn August 2004, the FRA rospondod o
NTSB Safety Recommendations R—-04-
04 through R-04-07, which arase from
the Minot accident As for NTSD
Recommandation R-04-04 and R-04—
06, which recommended that FRA
analyze the impaci resistanca of siesls
in the shells of prassure tank cara
constructad hofore 1984 and estabhish a
program lo rank the cars according Lo
thoir risk of lracture. FRA sdvised the
NTSB thal the TCC had developed a
plan to samply stusts from pre-14989
prossure tank cars and that a program 1o
rank those cars woultt bu established
Bocause of FRA's commitment to
ranhing the pre-1989 fleet, the NTSB
t lasyiftod Safety Recommendation R-
04-05 as “Open—Acreptahle
Ruasponse * The NTSB, howaver,
classified Safsty Recommendation R-
04-04 as "Open—LUnaccoptable
Response’” hocauso the Board did not
boficvo that tlue net essary unalysis
waonld bo completed in & imely manner
Aler FRA provided additional
mleimation Lo the NTSB about the
sampbng, including preliminary
fraciure toughness data relating to the
samples trom the pro-1984 lank cars, the
NTSH roclassified Safety
Rocom:mendntion R—=04—04 as ‘Open—
Acraptable Hosponse ™

As [in NTSB Revtimunsnduation R-04—
06, which racommnnded thal FRA
valulate ils model to quantify the
dynamic forces acting on tank cars in
accident conditions, the FRA advised
the NTSB that 1t had 1mtiated modeling

wogiams at Volpe and the University of
{I'linois at Chicago to dotermine in-train
forces on tank cars involved tn tram
dorailments Basad on FRA's responso
ta Seloty Rut.ommendation R~04-06, the
NTSB clasuified the Recommendation as
“Open—Accepteble Response "

Fually, as jur NTSB Recommendation
R-04-07, which mcommanded that FRA
dovelop tank car design-spocific fracturs
toughness standards for stesls used in
Emssura lunk cars, the FRA responded

y staling that more research was
neatlud (approximately ihres years) lo
address tank car design-specific fractuio
toughness standards Because the NTSB
bolieved there wero existing solutions
and accidemt findings from which (o
gouge [racture loughness values, such as
Charpy wnpact, in June 2005, the N1'SB
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classified the FRA rospunse to Sefety
Kecommendation R—04-07 as “Open—
Unacceptable Response " Since June -~
2005, AAR, in raoperation with FRA,
has developed standards that ensure o
minlmum level uf iImpact resistance [or
nermalized stwel and that require that
Charpy tasis be performed in the
onontation of the kample materlal with
the lowest impact praperty In July
2008, the NTSH determinad thal FRA
had mada progress nn the development
of fracturo lou%hnasu standards, and it
roclagsified Saloty Rocommendation R—-
04-07 “"Open—Accoptable Response,™

¢ Macdona

Thea arcident accurred ol
approximately 5a m on June 28. 2004,
in Mardona, Tuxas, and resulted 1n the
derailment of four locomutives and 36
cars belongiog Lo lwu trains that
collided wlule traveling on the sama
track in opposing direciions As the
susibount 123-cor train was alteinpling
to leavs the man lino to enier a prrallel
=iding, it was struck midpoint by a
westbound train teaveling on the same
main lme track. Tho 18th car af the
wasthound (rain was a prassunzad tank
rar transporting chlonine, a toxic
hqualind cninpressed gus This lank car.
# DOT 108A500W car, was punctured in
the lower quadrant of the tank car huail
and the puncture terminated nnw inch
beyond the seam joining tho tank-hedd
to the tank shell Tho tank car
instantaneously reloasod approximeatuly
4,400 gallons of Lhlorine, and a toxic
vapar plums engulfedl the accidont area
to a radins ot at least 700 fvet belore
duafimg away [rom the sito The NTSB
noted that the vapor cloud drifted with
the wind hom the accident site and
traveled w1 a northwesterly direction
toward sevoral rasidential areas within
the city of San Antonio NTSB further
noted thal Soa-World, o largs
cornercial enterlainment venue, was
obout 10 milns northwest of Macdona in
the path of the chlorine vapor cloud.

Tho NTSB iletermined that the
prabable cause of the accident was UP
train crew fatigue that resulted in the
farlura ol the engineer and conductor to
apprupriately respond to wayside
signals paverning the mavemant of thexr
train Thirty-three porsons were injured,
threa fatally (including the UP tram
condurtor and twe occupants of a
residenre |ocated near the accident
sile).’? Damages to rolling stock, trark

11The craw uf the stokaug tram survived thu
collision and exitad the loconiotive unassisted. but
enuld nrA oscape tho chlonno gas Tha comlwdor
and ongineer were chia tn walk wna distanca from
the ¢ nllixinn whera thoy were transported lu
hospitals. Tho ongincor was treated and relonsed,
the cundudior died sovrml hours Inter from

and signal eguipmeant were sstimatad at
36 3 million. As of Juty 20, 2008,
$150.000 was span ta clasn-up
environmental consaquonres Other
significant costs include Evacuation
costs, ruck delay, rerouting and
associaiod out of service expenses,
oxponses for disruption 1o non-railroad
businessos. and expensas i urred m
seitling clams ansing from the actident

On July 20, 2008, the NTSD released
Salety Recommandalions R-06-14 and
R-06-15 as a rasuli of the Macdona
accident. Although naithar
recommendation specifically addrassaid
the vulnarab:lity of tank cars involvel
In an aceldent, the N''SH stated that tho
successlil and imely implemontation
of Safoty Recommondahions R~04-04
through R-04-07 {recommendations
fiom Lhe Minot accident) and R-05--18
through R-05-17 [recnmmeiulalions
Irom the Granitevilla avcident discussed
below) may have prevented/initigated
the Macdona aceidant and any futurs
catastrophig roleasus of hazardous
matorlals from prassurizad Innk cais
invalved in an aceidont

D Grunleville

The aceident occuriad at
approximately 2:30 a.m on January 6.
2005, 1n Granijteville, South Gerolina,
when a [reight train was impropeily
switchad from a mam hne fiack onto an
mdustry track and struch an
unoccupied. parked trun head-on, ona
raul spin lending o a textile
manufacturing facility. Tho cotlhimon
rusulted in the derailment of threo
locomatives end 17 cars bolonging to
1he two tralns. Three of the 17 doratled
cars were (nessunyed lank cars
transparhing chlorine, One tank car, a
DOT 105)500W car, was punctined in
1lv shell by the couple of another car,
and instantnneously released
approximately 9,220 gallons of chlorine,
croating a taxic vapor pluma that
engulfed the surrounding area.

’f‘hn NTSB concludoed that the
probabilo cause of the uccident was the
failuro of A train craw Lo retuen & main
line switch to the noraunl positian after
the crow completed work at 1he
Avondale Mills' industry track As 4
result of the chlorine releasa, 5,400
Eanple within a 1-mile radius of the

orallmant site wore nvacuater for
savoral days. Ninu persons weia latally
injured and 554 sustained other injuries
{75 requrtny hospitalization) The nine
persans fatally injured included Lhe
troin enginesr, si1x employees of the

inhalatian of the taxir gas. Glven that buth craw
nienibers survived tha rollislen, no futalitins or
surious injunes wonld have rasultend froin the
accident had a tenk car of chlonna nol becn
uneturord 1

textile manufacturing facility, Avondale
Mills, a truck drivor al one of Avondale
Mulls’ facilities, und an individual ina
residence south of the accldant site,1%
Noting that emergoncy respandors ware
enrouts to tho scons within iwo minotes
of the accident occurring and that
emergency respanders usad a
**particularly offirlent and expeditious
means" of evacualing affected persons,
the NTSB conchirled that the emergoncy
rasponse efforts were *umaly,
uppropriate, and sffective.”3 ‘I'he Board
nolad, however, that despite thean
emasgency responss offorts, the erght
civilinn fatalities were doteizuined to
have resulted from asphyxia that
vecunred withio minutes of oxposure 10
chlorine gos [n othor weids, the
fataltios occurred within the minntes
that passed before emergoncy
respondors arrived on the senna or were
able, bacause of the toxic fumes. lo
begin a safe search and cuvt e wlfonl v

The property damage, including
domages to the rolling stk end track,
excuodod 56 4 mullien Other significant
costs includa avarnation costs, truck
delay. rerouiing and associated out of
SCrVICE oxpemsay, expunses for
dismption In non-railroad businesses,
rosis Lo affoctod local governmenis anid
residunts, us well as expansos mcuried
in seithing claims ansing froin the
uccident According to finunuiul
documents produced by NS. the railroad
recorded $41 milln of expenses
related to the acrident In 20035 and it s
ushimnted 1hat Lhe costs of 1he
Guaanneville secidont wore
spproximately $138 million. excluding
chlonne cleanup costs. }7 This cost
eshimate likely greatly underostimates
the actual costs incurred hy thone
affected hy the acenlent. For example,
according lo varivus South Garolina
State Emergancy Oparations Center and
US Environmuntal Protection Agency
Sltuation Reports,'8 schools were clased
for several days. mail service for the

1iAs wes the cuse in the Mardona aicudent both
ttmn :rew mitmlaers sureved the collision (the
engmecer disd Intor fruue exposors to e yas] Niven
thal both crew membwex survived ths eoilizion, no
[atalstisa or amous infusees wirnhl hivis resulined
Leun Lhie 2cx arlent Bl & 1ank car of chilotine nat
Leon puncturad

13N'15D. Railroad Accidont Report NTSI/RAR-
18/04, € ulhxinn of Nurfoll. Soulhern Freight Tramn
192 Wath Stuinding Noifilk Southem Lol Trow
P22 with Suhsegnen! Hnznrdous Moterrals Release
ot Granite ille, Sonth Cumbion, (un 4. 2008}, W p
0 Avullalilu at kitp /Aview reguiations govin
dochet no FRA-2006=25160 anal at kietp /7
wivw nish g (Graniovillo Repost)

uhi}

17 Norfulh Svuthurn Corpueation, Quarterly
Tinencial Roview, Fourth Quurtar 2008, at . 3
[dovenluucdad at Itip/fn v nycorp.com/nscportal/
nscorp/pdf/financial s4_06 pfl.

"Avinleble at hitpAvon.cpa osc oig
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evacuated arcas had to ba forwarded to
a neighboring post office, and
prolimmary astimales of costs 1o Aiken
Counly were 1 Lhe millions due to
potential damege to electrical systems
and equipment within homes and
businesses. tho cost of the first ruspunee
snd recovery aparations, damuge to fire
and kMS responsa vehacles, and the
treatment of the vichims

Tho fate of Avondale Mills, the textile
manufactunng company with four
facalities witlhun the vicinity of the
daceidenl, llustrdles the significant long-
term economic impacts that may result
frum catastrophic hazardous matorials
imneportalion accidents. In July 20086,

aftsr spending $140 mullion on cleaning.

re-cleaning, repairs, and damago
mitigation as a result of tha derarhcient,
Avundalc Mills reported that it was
unuble to recover financlally from thu
derailmont and closad fte 10 mills in
South Carolina and Georgin The
company eitad ineveenble damage to tts
core facililios, a5 woll as markst and
production lossos cansad by the
daralment For oxamyple, the Company
was unshlu lo identily cleaning and
mstarntion moloeols that would
suc.cassfully nr economically halt the
chlorine’s corrosive ollects. ropair tha
damage causod by the chlonne
exposure, and roturn the affecteil
lacahities and equipmont ta thele pra-
derailment condition As a resull, the
Company was faced with 1he expensivo
raplacament of dumuaged assets in
dtldition tu 1he lost business, higher
manufaturing costs, and lower profits
talatud lo the reduction in produchve
capacities resulting fiom the
durmiment #* At tho time of its closure,
Avondale Mills omployad
approxsmately 4 QU0 people

Although tho costs uf associated legal
claims resulting from the tlarnilment aie
stull acrmnulating, in May 2008,
Avondale Mills seached 4 $215 million
settlement with its primary property
and casually insurer for all claims
related to the derailment Evon with this
multi-million doller settlement. ™
Avondale Mills' managemant baliuved
that the amount was substantially less
than the full valuo of the lagses incutred
as a rosult of the derailment.2” In June
2006, a Fuderal judge approved a class-
aclion settlement in excess of $10.5
million between Nocfolk Southern and
almost 500 individuals who cla:med
they suffered serious mjuries after the
dermlment In May 2005, Norfolk

vt5pe Avontnle Inuurporated, Noles to
t.nnsolldated I inavcial Statemenis Hnandited), nt
note 1 (Aug IS, 2006) Avallabloat hetp /7
Wun $rc gov

my

Southern announced that it had roached
agreement on sctlloments for
Granitoville residents and businasses
that ware evacuated us a reauli of the
dorailment, but dud not seek medical
atlention Under the turms of this
sattlement, Norfolk Southarn offornd
each resident who was evacuated, but
did not seek medical attention within 72
hours of the accident a Nlat amaunt of
52,000 tor the evacuation plus $200 per
person pur day of 1he svacustion These
amounts aro saparate from any property
damnage claims Narlolk Southern setiled
soparatety with the lamilies of the nine
poople killed as a result of the accident.

On December 12, 20065. the NTSH
released Salety Recommendations R—
0514 through R-05—17 as a result of
the Graniievillo uccident, Tho first
recommandation {[{—05—14) portains to
1atiroad switching devicos and 1s not
directly relevant to this rulemaking Tho
three remaning Saloty
Recommendations [R-05-15, R-05-16,
and K-05-17) relats to operating speeds
n non-signaled territary, av waﬁ a the
transparialion of PIH madlerials and
nther hazardons matorials that may pose
inhalshon hazands in the avent of
unmintentionel release
Recommendations R~05-13 through R~
05-17 read ay follows

{i-05-15) Require railracls, i non-
signaled tenctory and i s alsonc: of
swilch position nxlicator hghls or other
automated systens thot provide lran rrows
willl sdvaneu notice of switch positions, in
upurate those Lraina ot speeds Lhat will allow
e Lo b safuly stopped in advance of
msaligned switchos

{R-n15-16} Ruquire railruads to uoplement
nperating measures, s1icl a5 posiiowing lunk
curs tonnrd the rens of trans and recucing
spondds through populaled arnas, 1o nunnue:
impuei forces from arridents end reducn the
vulnoraldlity of tank irs tmnsporting
chloclne, unhydrous ammonla and other
Liyuefied gusus dusignatod as poisunous by
ialalation

{A-05-17} Doterminu tho most clfective
methods of providing emergency oscape
brenthing npparatus fur ull Lrowimuembers on
frosght Irnins carrying hazardous molenals
that would pose an Inhalation hezerd w the
avent of unintentinnal release, and thon
requirs railroads (o provide these broathing
uppuatus W Uiy crovwmsmbers alung vl
approginate lIroimmg

In addition, noling that the punctured
car was among the strongest 1ank cars in
service, tho NT5B concluded thal sven
tha “strongost tank cars in service con
be punclured tn accidents involving
trains uperating at moderate speeds ™21
The NTSB then ropedtod its concarn for
crashworthiness intogrity of ratlroad

21Gmprsalle Koot at p 51

lank cars by restating what it smid, 1n
pért, in response 1o the Minot accidoent

Improvemanis in the ceashw urthiness of
pressure tunk cors can Lo realized through
the evaluntion of alternative steols and 1ank
war purformance sinndards The ullimate guat
of th:s effart should be the cunstruction of
rmirond tank cors that lave sulTicrenl unpact
realstance and that shinunate the risk of
vatastrophic hottle failiras undor all
operating cutulilions amd in all
environmants Aclieving such a goal dows
nol necussarily require the conslruchon of n
lank car that 1 puncture-proof, it muay ualy
reipuire wonstruclion of 8 var thal will reman
mtact and alowly lank its contonts it is
punciured,3?

E FHA's Responsoes to the NTSB Tank
Car Recommendations for Grantuville

On Juno 30, 2ub8, the FRA responded
to NTSB Saloty Rocommendations R-
05-15 threugh R-05-17, winch arose
irom the Granitewille occidunt Ay fen
NTSB Recommendation R-05-15,
which recommended that raihoads be
1etuired, under certain conditinns, (o
operate trains at lower spoads i non-
signaled torritory, the FRA misrmed the
NTSB that the Recommenilatiom was not
foasibla for nporational and sconoinic
rensons. From an operational
standpmnl, dapending vn the terrain at
the swilches and the irain make-up,
train brahing could prove dafficult,
generating oxcessive in-train lorcos that
could couse derailmants From en
cconomic standpoint, Recommsndalion
R-05-15 would impmla the movemenl
nl irmna, nspecially on trucks where
many nwnlclm uxisl, thereby causing
train elays and an increasa In running
hime The FRA also explowned that
Recumnmeundation R-05-15 was overlv
hrond in that it would apply to all
lrains, regardlasa of lading The NTSB
classified Safety Recommendation R—
05-15 as "Opwn—Responss Recaived ™

As for NT5B Recommancdatiun R-5-
16. which suggested that FRA require
railroads {o position tank cars towards
the rear of trains and reduce their
speeds through populsted areas. the
FRA advised the NTSB that 1t would be
imprutent to require the placement of
1ank cars carrying PIH materials at the
reer of trains for several reasons First
the placement of tank cars carrying PIH
matorinls at tho rear of trains could
exposa the cars Lo the consequences of
renr-and collisions. Second, FRA's
research demonsirates that the proferred
location for loaded cars Is towards the
front of tralna bocausa, upon braking,
heavy cars decalorate more slawly than
emply cars If louded cars are placed
towards ihe raar of trains, they would
pusl: the more rapidly decelerating cars

nid
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1n frant of them end generate higher huff
farces Finally, the switching of railroad
cars lo posifion tank cars containlng PIH
materinls al the rear of trains involves
the risk of increased yard accidents and
smployee injunes rosulting from
additional switcling. [n 11s response to
NTSB Recommendation R-05-16, the
FRA also notod sevuru] practical
difficulties wilh slowing trains on a
location-by-location basia [mcluding the
dangors of introducing additional traln
handling challengus, the impact of such
a speed restriction on the efliciency and
capacity af the rml netwark, as well as
tho potential nogative effect that slowing
operations could have on communities
located along the track) Nonethcless, in
its rusponse, FRA slated thet it would
review the potontial costs and benofits
ul slowing trains carrying certain toxic
comniodilies. The NTSB classified
Sufely Racommandation R—05~16 as
"Oprn—Respanso Ruceived ™

s fur NTSB Recommunilation R-05—
17 which recownrtiandel that FRA
oxamtne the maost affechve methnds of
providing omergoney osrapn hraathing
apparatus for crewmambers on trams
carrving I'H matenals, FRA axplanad
to the N'T'SB that it would 1mlialo &
study of potential breathing apparatus
for use by  rrwmambers of freight trains
carrving TIH matarlals. Based on FRA's
responee to Safety Recommsndntion R—-
05-17. the NTSB classifiad tho
Recommendehon as “Open—
Acceptable Response. *

The NTSB Safety Reramumstidations
referonced in thus section abova and the
publicly available responsos to tham
may be found on the fittp-//
www regulations.gov Weh site under
ducket number FRA~2006-25160

VIL Evalualing ths Risk Relaled io
Potential Catastrophic Roleases Frum
PIH Tank Cars i the Fulurs

Although i 15 nui pussihls 1o
accuratoly dulerminw the probability of
[uture occurrences of railroad accidents
that would result ni thw catastrophic
releasn of hezardous materinls, 1t is
unreshistic to assume thet absent the
improvements proposod, consoquancas
from future accidents mvolving
hazardous malerials lank cars wonld bn
of the same order of frequuncy and
saverity as i lhe past. In [act, absent the
improvernsnts proposed. one or mora
events could be significantly mora
severs than expenenced thus far. All
that would be requirad would be the
nocessary environmental conditions
{concentrating and channelug a gas
pluma at ground level). an exposad
population of scores or hundreds within
the path uf the plume, and an inoffective
or delayed emergency responso {oither

rduo to deficioncies 1n the emergency
response process or because of safety
nisks posed to vmorgency rospondars
prohibiling emergsney rosponders from
entenng an nceident area).

Each of the three accidents discussed
in section V[ ahove share certain
similarities that effectively minimlzed
tho catastrophic results of the accidents
Each accident oceurred in a relatively
rural nraa, theroby Himlinng the
populaticn exposed to the hazardous
mnalerials release Each acadent
ot curred cluring the varly momi
hours, while mast of the surronndin
pupulations ware in their omss an
nol m the immediate avcident vicinity.
The ineteorvlogical conditions ut the
tume of epch occident offactively imited
the speed at which the rosulting toxic
plumes expanded and the disiance ovel
which the plumes expanded Had any of
the uccidents occurred in a mora
donsely populated area or later i1n the
day, it is likely that many mare poople
would have boen oxposed o thy luxic
plumes Had the meloorological
conditions at (& Lo of any of the
accidents boon thiferent {eg , wind
sy or i tiun, tumparatuee,
baromatric prassuro, or homidily] it is
possible that the plumes couid hove
sxpanded more than what actually
occurred, aguin, expnsing many more
peapla to the toxic chomicals Tn
demonstrate the potential affocts of
thifforont actident conditions, such as
location, bune of day. ur the wedther, the
cicumstances surrounsding the
Graniuville end Minol accidents are
discussed below

A Granteville

Gruniieville [s a mixed rurul and
suburban area of Aiken County, South
Carolina, with a populntion of
approximately 7,000 =3 Gramitevillo lies
mna ralatlvalf shatlow vallay,
opproximately 200 {eot abova s0a lavel
The torrain surrounding the aceident
site is approximately 225 fnet above sen
level, with the eluvalion of the industry
track where the sucident occurred
modurately decreasing as the track
uxtends north and west lowards the
Avondale Mills plant. The January 6.
2005, accident occurred at 2:30 in the
morning. a tima at which most
inhiviruals were asleep jn their homes
and very juw individuals were on the
premuses of the Avondele Mills plant.
At the time of the accidont, a light wind
was blowing in a south-southwest
direction, the temporature was

2'As of 2006, the appruximain population of
Arken County was 152,000 U 8. Consus Daresu
State & County QuichFacts (e aluble st heip /7
yinchfocis cons pov]

;ppnmnmlely 55" F, and humidity was
1gh.
ha NTSD concluded that

approximalely 120,000 pounds (9,218
galloas) of hiquefled chlorine was
relnasod before emergency respanders
arrived on the scene.?* The chlorine
sollled wun low areas around the tmiroad
trachs and the plume expanded to the
wast of 1he acuidenl shie and into the
Avondule Mills plant, generally
fellowing the local topography, runrng
downhill 1o Vhu south and west,?s befora
being blown Lo the north by light winds
whoro it hovorod The NTSB concluded
that hasod on emergency responder
obsorvations and The locations of thoss
mcnlvin% fatat snjuries, the cloud
axtendad ot least 2,500 feet o the uorth.
1,000 luet (o the edst, 900 fest to the
south, and 1,000 feet to the wast

The ar1en to the east of the accident
sito and exlendusg in o soutberly
diruction is primarily a residentinl area
Ta thr: west ond oxtending in a
northerly direction are severnl
mntlerate- to Iarge-sizod industrial plant
facilities, soma of which opetaty
continuously. A small comumercial/reta
district 15 just north of the accidont situ.

Given the demographics aml
tnpn‘;ras)h]y sureounrling the aceident
sile. had tho arendent occurrsd at o
thlforent tune of cay, or had any of the
mateoi ologicul variables been differant
(v g . wind ypeed m direchion,
tomperaturo, barometric pmasure, or
humudity}, it 15 lkoly that many mora
neopla would have boon sxpased to the
chlonine plume For instance, If the
accicdont had aceurrsd while the
Avondale Mills plant wag fully stalted,
or ‘I“““II-E an aflernoon shift change,
liundrels of individuals could have
besn exposed In addition, a middle
school is located approximataly 1.000
leot north of the accident site (well
within the orea of the plumo that did
occur]. Had the aceident happanad
while schoal was in session,
approximately 500 students and scores
more school pursonnsl could have besn
uxgosell i the toxic plume

Sinnlucly. had any metsorological
vartbles hoen differont (e g., wind
speed or diroction. temperature,
barometric; pressure, or humidity), it 15
hkely that tﬁa chlorine plnme could
have expandsd morn rapidly and
affertar a graater area {han [t did. For
instance, at Lha time of the accldent. a

# Nate The vaporization of liqurfied clilorinn al
12 *I at atmospheric pressuro cau ganarate a
gaseuus r loud with 1 vulume 450 thnos greater than
the volume of the liquid released. See Granltuville
NT58 Repurt et 48 [uitatius anutied)

* Becnuve chlonns gas i Liews fer thon wr with
u vapior dousity nf 2.5 nt 32 *F, Ut will seck the
lovast potnt an the s mmodinte arca



17830

Federal Repister/Vol 73, No 6i4/Tuesdny, April 1, 2008 /Pruposed Rules

light wind was hlawiny in a sounth-
aouthwest direchion 11 the wind had
hesn blewing el tha same intensity, but
1 & south-southeast directicn, the
cthlurine plume could have hovered over
the southenstarly side of the accidant
sita, rether than the nnrthwesterly sule,
Southeast of the accidant sie s
prumartly a resideniial area end given
the size of tha plume that did result, the
plume coulil have entlangered
dppraxiniately 185 homes Given the
averayge household size of 2 68 1n Atken
County,* aimost 500 pecple ta tho
southeast of the accident site could have
been exposed to vapors above the
CRPG-3 {evel causing significantly more
casualties and fatallties.*? We note as
well that the high hunudity nt tha time
of the aceadont limmtod the plumea s rate
of expansion because the chlorine
reacted with the moisture 1n tha arm
{ofectively diluting the chlorine) lu
form a weak hydrochloric acid This
wenk hydrochloric acid, a highly
corrasive Liquid, then accumulated In
low lying areas und on the abundant
vegatalion surronnding the accident
site, limiling tlie exprnsion of the
plnme At Lhe time of the accident the
vulside lemperate was a%proxlmalely 3
SF Asthe NTSB noted the liquelied
chlorine rmpidly vaporized and
axpanded when 11 spilled frowm lha tank
car, hut the suclden releass of the pas
caused tho praduct remainiog In the
tanh car to aute-refrigerate and remain
m a hiqud slaly, slowing the raloase ol
additumal gas.+8 Had it been warmor.,
the higher tempaeratura could have
provided ndditional energy for thn
chlorine to expand. and it 15 hkely that
the chlorine pluma would biave
expandod Faster

B Minot

'The Minet accident nccusred al
approximately 1-30 in the moming, a
timo at which mast Individuals wury
slooping inside their homes with their
windows closed Almost

#US Census Bunstu, Amurican Factl'isder
{avalable at hrp Mfoctfindor consua gov)

=T ERGP=1 levol™ mfor to tho Americon
[ndustrial 1lygicne Association s {AIHA] Emergency
Respouse Planning Cwideline lovel 3 which musht

lﬁ’w mAx*mum alrberne concentrution buliny

whurh it {s balloved that nearly all individuals
coutd be axpasad for up tu ooe hour withow
U\Erlnm.lng nr developing Ill'n-lhmltmlﬁ health
cffocts * Sea AlHIA Emergesncy Weapmnso Planming
Commilitee, Procedurcs and Rosponstbilitias ul 1
{Nov 1. 2006) [dowventoaded from hip 7
nirtr b ergl Accozding to ALLA the ERGE luvels
ary intanded as health bused guldelme
concontmtions for single exposures 10 chuniials
and Hw leveds npe Lumnumly ussl in the ommergoncy
respnnso planning indusiry for asveasiog the
alequacy of scuudent pruvention amd energency
respunso plnns I,

-aGranitovillo Report at 11. 40

instantancously, approximately 146,700
gallons of anhydrous ammonia were
released us five tank cars
catastrophically rupturod. A toxie vapor
plume formed aimost immediately The
plume rose approximately 300 fuet and
ually expanded five mulos
downwind of the acrident <ite and ovar
a population of about 11,600 people
(a ximaltely one<third the population
uI'PlI::oCily of Minot) Thu outside
temperature ot the timo of the accident
was —6 "F, a light snow had fallan
sarhier m the day and a larga amount of
residual snow was on the ground

Recognizing the smoll of the
chuimedl, the responsible fire chiof
tmmetintely determined that the
leaking malerial was anhydrnus
ammonin. Bucauss of the large smount
of anhydrous ammonm released,
emergency respondors were unable o
enter the accident arva for
approximately three hours Withun 15
minutes of the accident, howaver, 911
operators wore advising residonts i the
nffected area to shalter-in-place 1 e .
remain nside their homes with the
windaws shut) and the emergency room
ol a local hospital was notified of the
teralment.

Upon notification of tho derailment,
the hospital activated its disaster plan
and stuff secured the Incility againat the
hazardous vapors by shutting down air
handlers, sotting up a portabla air-
handling unit in the omergoncy ronm.
and establishing an alternate cmergency
room entrance away from the vapo
« lnud Within threo hows of the
accident. the ommenia cloud had
drlieel to and encompassed the
houpital. Nevariheless, throughout tho
incidunt, the hospital treated
npﬂmxlmatuly 300 people

Wimatuely, one resident of the
neighborhood nearest the dermiment
site was falally injured. tlwo residents
wora serionsly injured, and §0-05
residants were rescued hours after the
doratlment Al three resideits that wery
soriously injurad lsfi the protective
confines of their humes and wara
direcily expasad to the anhydrous
ammonis cloud for a prolonged period
of tine [given the time of day and
widespread powar outages as a resuli af
the accident, it Is unknown whether
these mdividuals had haard or seen any
of tha emwrguncy directives to shelter-
in-place] As a rasult of the accadent,
mmne other people sustmned serious
injuries, and 322 people, ineluding the
two train crow members. sustaine
minor lojurios

‘The NTSB concluded that sheltering-
in-placa was an effective emergency
responsa and credited this action with
tha relalively low number of injunos. as

compared to the number of persons
affected by the vapor plume
[spproximately 330 Injuries in 11,500
persons affected) However, hod this
actident happened at anothor time of
dey, possibly during the marning
cummuting hours when poople ara
generally not al home, or il emargancy
responders did not promptly direct
resictents to shelter-in-placo, or if the
local houpitel hed not taken appropriate
measures lo profect jtsolf from the
plume, the consequences of the rolaase
ctould have buen much worse than what
occurred on January 18, 2002

Simalar to the meteorological
clrcumstances surrnundmg the
Granteville accidont. had the
atmospheric variables been different
(particularly. the lempei wluie af the
time of the accident). It is likely thal
many more peoplo could have beun al
nish ot axposure to the toxic plume Thn
low atmospherir temporatures al the hme
of the accident helped v keep the
ammoma plome 1 Insa to ground level as
it travelad downwind and olse
muirimizal the chiemal's vaponzation.
accordingly lirmting the sproading of
the plume. [lad this accident happoned
in the spring or summer, or any cther
time of warmer temperaturns, windows
in the homes may have been apan and
it is likely that the ammonia pf:.um-
would have expandud mora capudly,
thus exposing a greater populalion to
the chenucal

Although the Minot, Macdona, and
Granitevitle accidents cach ocourred
during the sarly morming hours, wlnle
must of the surrnuudmlgi populations
wera in their homes and not in tho
immnediate accident viclnity. because
haozardous malenal transportation 15 nol
liruted ta carly marning lransportation,
any of thu accidunts could have
occurred latur in the day, when
noighboring factories were jully stofted,
achools were in session, and
unsuspecting individuals wore
otherwise outside of the pratective
confines of thotr homes and workplaces
gowng about their dmly routines As un
examplp, at approximatoly 11 a m on
October 10, 2007, a CSX tram
transporting mixed freight of grumn,
lumber, snd 1ank cars of various
hiazardous materials, desalled tn
Panesvills, Ohio.#" rosulting in an
explosian and subsequent fire as
hazardous materials were relgasud to the
environment Although the tramn was
repariedly nol carrying any toxic
inhalation hazard materiala. and no
injuries were reported, 600 people

Palinaville 13 locsted approximntoly 30 naules
from Cleveland and hes an estimated population of
20,000
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Oncluding over 300 children from o
nrarhy slementary school} within a helf
mile radius of Uhe train derailment were
evacualed

Although 1l Minol. Macdona, and
Granileville sccidents sach occurred 1n
rulatively rural aren, the accadents
could have ocvurred anywhers,
including in the midat of major
meiropolilan arens. The Minot accident
was cansad hy an undelected iefactive
rail A crew’s faihue lo appropriutely
ruspond lo wayside signals govarning
movement ol their train led to the
Macdona accident. The Graniteville
arcident was cansed by a tran crew's
fmluro to corroctly align a swilch Each
of these “causos” could have occurred
in close proxinuty to a matropolitan
area, thus potentially impacting a much
larger populntion of people. The
Painesville, Chio, Incident, although not
an acuident with catasirophic results.
ilustraies tis puint As a Cleveland
City Conncilman noted. hard the
derallmant ocenrred closer to Cleveland,
motn than 8,000 people could have becn
affoctod ™

VIIT The Rallroad Industry’s Liability
and the Impact of Accldents Involving
the Shipment of PIH Materials on
Insurance Costs nnd Shipping Ratos

In 2005, nulroads innvad just over
100,010 carlnmls of PIL malerialy and
ueatly 37 mullian talal varluads ™ The
100,000 rarloards of PIH materials equate
10 appruxunalely 0.3 percent of all rail
carloads. Despite the small Fraction of
the railrend industry’s husinnss
constituted by I''H matertals (and the
lim:ied revenue 1t generales), tattroml
industry ropresentativus, witing the
Mineat, Macdona, and Graniaville
acridonts, have notad thal transporting
PTH materiuls lias led to the iinposition
of *hunsdrads of iullions of dollars of
liatnlity."” 42 Further, noting that
“rallroads can suffer multi-billion dollar
judgrments” from accidents involving
highly-hazerdous matenals, in 2007 the
President and CEO of AAR lastified
bofors a Congressional committes that
“avery time a railroad moves |a highly-
hazardous shipment] it faces polentially
tinons habulity” and that the
“1nsuranca industry is unwilling to

w David Sumniars, WK YZ~1V (Clavelaml, Oh),
Haznrdous Cargo Legslation Stalled on the Tracks
(D1 14, 2007)

" Writton Statmnent of Ealwand R, lomberger,
Presudnnt & CEO AAR . bofors the U 5 Housa of
Roprosontatives Compnidttec on Transpurtntion nnd
Infrastructure, Subcommitics on Rmlrowds,
Pipehnes. and Hazardous Matesinls {Jan 21, 2007)
al 7 [} lsnborges Siatement)

= Staternent of Hob Erosezik, Assitant Vico
Prosidoni, Environmeni and Hazardous Materials,
AAR at lhe Drc. 14 2008 publi moeting (Frrnezal
Stilnment] Ser documenl no. 10w the

insura railronds against the multi-billion
dollar risks associated with highly-
hazardous slupments " " In supPorl of
this assertion, a repiesentative of the
railroad industry noted that as a result
of tha Minot, Macdona, and Graniteville
accidents, insurance costs for tho entire
railroad mdustry have gono p hy 100
percont 4

This mcrease in railhoad msuranco
ratos, coupled with the actual costs of
the accidents, has rasulted 11 incrensed
shipping ratos for the shippers of
hazardous matafals Mimmaily,
shipping rates for 'lH materials have
doubled; however, many shippers roport
largor increases {including at least one
shipper which has had its rates
increased over 1.8 tumas 1n a iwo-yenr
penod)

IX. Industry Efforts To Imprave
Railroad llnzardous Materuls
Transporiation Safely

A. General Industry Efforts

The rail iadustry. thrangh the AAR,
has developed a dotailad protacol on
racommended railroad operating
]:unct:cns tor the transpoitation of
hazardous matorials. Although mn emly
1990 Lhis protocol was Implemunted by
only the Class 1 il carriers operating
in the Unitod States, on july 17, 2006,
AAR issuod a revisad version of this
protacol, known as Circular O1'-55-1
with short-line rmlroads also
participaling 1n the implementation
The Gircular details recoinmendad
railroed operating pioctices for, among
other things (1) Designating cortain
tralns hauling hazardous materials as
*key trains,” dofinad as tralns
containing live or more tank car loads
of PIH materials: (2) designating
operating speed and equipmont
restricl:ons for key trasns, (3)
designating "key routes" " for key
trains and setting stundards For track
inspuction antl wayside deteciors on

] r Statumuii al 7-8 An eximple of
s h g judgmont is it e New Urfevns Tram Car
Laxtkrge Firs faftgaixn 705 So. 20 64 {la Ot App
2001} Inthnl chse the Lawusiana Count of Appoals
uphold n closs-oction judgmont of 250,000,000 1n
punitive damages wnl 52,100,000 1 conpensalory

damayes ngamsd CSX Fronspartation, Inc. Reilroads,

as cotimon varriers, are gencmily requured to
providn ransporiation services in & reasonabln
mannv: and may not refuse to renspor o nutorial
1hat the government has deemed safe for
transpartnion

" Fromizal, Stalomont

13 Circular Q7 -%5=] defines tho tern “key rules
a3 “'|n]ny track with o combination of 10 000 car
loads or intenwodnl portablu innk lnads of
hazanlous materiols, or n combination of 4,000 car
oadings of PIIT or TIH (Hozard zono A, B,.C ur D}
andigedrous mngionds, fasoelile gos, Glans 1 1 or
1 2 rxplosives. vnviranmentally-sensitive
chomicals, Spemt Nuclear Fuel (SNF), and High
Laovel Radiouctave Wasie [HLRW) avrr n punind of
one yenr *

thess “kay 10ules’; {4) yard operalin
praciices for handhng glamﬂred tan
cam, (5] storage, leeding. unloading and
handling of loaded tank cars; {6)
assisting communities with emorgency
rasponse training and information, (7)
shipper notihcalion pracedures, and (8)
the handling of time-sensitive malorials.
The Circular also (1) Restricts key trains
lo 4 maximum speed of 50 mph; {2)
rululras. as practicable, that unless a
siling ar auxiliary track meets FRA
Class 2 standards a key trun will holil
main track at manting or passing poinis;
(3) requires all cars 1n key trains to be
equipped wilh rollar bsatimgs; and (4}
imposes a further spesd restriction of 30
mph 1n the event » defect m a key Irain
beaning 15 reportud by a wayside
deteclor. but 15 not able to be confirmed
visually A copy of the mosl racent
version of Circular OT-55-1 has been
placed in the docket

In addition, FRA 15 awars that sams
tarners have individually lahen
volunlury sleps to reduce the accurrenco
of act:idents thut can lead to hazardous
matenial relsases. For exemple, BNSF
has implemented a derailmont
prevention program that includes.
among othor efforts, implonienting
arllvanced o control Teuhinology.
ulilizang varions freight car condition
tnonoring techuologies; and instatling
aml maintaining switch point position
mdwators and broken rail protectton n
non-signaled teintory Speaific to the
Iransporintion of hazardous materials
through nnn-siﬁlmlad torritory, BNSF
has also revisod its operaling practicas
at certain locations in its system through
which a sigmificant nmount of PIH
matarials are iransporled m an efforct 1n
<locraase the probalnlity of an aceadent
or incident involving a trein houling
PIH malerial A more dotailed
thscusson of BNSF's offorts in this
regard 15 found n the “Iseussion of
Public Comments" soction below

8 Trinity Industries, Inc s Special
Parmagt Chlonne Car

In accordance with 49 CFR 107,105.
n eorly 2005. Trinity Industries, lnc.
(Trinity) applied for a Sporaal Parmit to
manufacture, mark, and soll DOT
105]600% specificatinn tank rars, for
use i chlurine service, with 4 vanation
in design and construction of the
protactive housing (the “I'nimty car’).’¢
Specifically, as notod 1n Trinity’s

W See 70 'R 17782 12783 (Mar 15 2007}
|Research and Spacial Programs Admimistmlion
1 Ist of Apphentions for Exomption) 40 US.C
§5117 authorlses the DOT o Issira spacaal penmils
[previously referced to us * gxomptions’ )
suthorizing a vutianco from tho IIMR il the
propnum] varianco la rquivalont to the loval of
sofety requicad by the HMR
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application, the Trinily car varas from
Fedural standerds becansa it has a

ratechive housing welded. rather than
Enlted. ta the tank nozzlo and its
maximum grass woight on rail s
206,000 pounds (due in part to a thicker
hoad and shell than current chlurina
cnrg) 37 [n reaprmer 1o Trinily's
application. several members of the
hazarduus materials shipping industry
expressail concoin with cartain aspects
of the proposed Trinity car For
cxsmplo, commnntora axpressacd
concern regarding the proposed
monway arrangoment, noting thot tho
modified pressure plate and protectivo
housing may present difficulties for
emergency responders because it was
unciaar whelhw the standard
Emwrgency Kit G, wluch is used to
contain leahs 11 and around the
pressura relief device and angle valves,
was compatiblo with the arrangement
Further. commonters expiessed concarn .
rogarding the increased cor pressure and
corresponding presaure rating of the
valves and fitings Commanters also

uestioned the efficacy of increasing the
:Lickncu of Lthe car’s steel, but ubil:zing
sleel with & Jower tensilu strength than
cuirent Lhlurine cars. Furthermore,
commenters expressed concern that
given the Increasod woight of tha car,
some shi&l:m and receiving tacilities
may noi be able io handle 1he henvier
var

After careful review ol Trinity’s

application, the comments recoived, and
DOT’s vwn anaolysis of the T'rimty car,
PHMSA Issuod the raquested Sporial
Permit on Apiil 20, 2008, authorizin
Trinity lo manufacturo, mark, and sell
thoe car for uso 1 chlonne serviLe,
subject to cortain operational
restnictians And inspeclion
rnjtiilesuls " Spucifically, the terms
of tha Spocial Perimit prohibit the
Trinity car frem bsing ussd in free
mterchunge and require the manway
nozzle welds to be requalified annually.
Thu Special Permit was issued based on
the tinding that the Trimty car used
under Lhe specified conditions would
provide an squivalent lavel of satety 1o
current DOT spocification cars and
additionally would provide a way to
guther data about an allernative to a

7The HMR nquare olted tng Fetlugs wnl
provide fur a 1ank car maxunum gross woight on
Toul of 263,000 povnds Seu 49 CFIt 170 10012 and
17113

18 Ser 71 FIR 47283, 477101 (Aup 16, 2000)
(PHMSA Special Permndt mumber DO -SP 14167)
Suberquently, the Spucial Pormit was rovised an
Augusi 11, 2006 1o clanfy the cutage and filling
tlenmty roquiragionts ant specify requiroments for
Rling ngroemonts batwoets catticts undd Hiliog non-
slestruriive testing procedures Mo recontly.
Trmity requosiod that 1ho Sperial Permil be revismd
to amend the nanway protective buusing doslgn

regulatory standard over a relatively
shart time-span.

C AAft Proposals for Enhanced
Chinrine and Anhydrons Ammoan:
Tank Cars

In early 2006, the Salely and
Oporahions Managemaont Commiltes
(SOMC) ol the AAR directed the AAR's
TGCC ta cons:der improved pachaging for
the shipment ol chlorine aml anhydrous
ammnnia Specifically. SOMC dusected
tha TCC 1o prasent a plan for developing
porformanca standards for chlonne and
anhydrous ammoma tank cars thal
would reduce the conditianal
probnbllilz of o releaso. given an
accident, by a target of 65% from the
current valuss, as well as a plan to
phase 1n the new improvad cars within
u larget tlme frame of five to seven
vears The goal of s 63% reduction was
based o the findings uf ressare hers at
the Univaruily of Hllnois st Urhana-
Champaign's Rmlroad Engineening
Piograin, which concluded that utilizing
existing technelogy, tho prabability of a
release of unlydrous ammomnia and
chlorine from a tank car :nvolved 1 an
accident could be reduced by 65% or
more by substituing cnhanced tank cars
for tho cars currently usod to transport
these matorials. * The suhanced tank
car contemnplated in the Umiversity of
Ihnois research is the thicker, heavier
Trinily car designed lor chlorine service
and subject to PHMSA Special Permit
14167, As noted 1n tho AAR Risk
Analysis, the finding of a potential 65%
improvoment 1s pramised on replacing
the current 263,000 pound cins for
anhydrous ammonia and chlonne with
288,000 ponnd cars equippsd with
rckdativnal head protection, thicker
shells, and modified top fittings
protecilon.

In response to this directive, tho TCC
astabliched a task forco to dovelop tho
requestad plan The task force consisterd
of a wide spectrum of interosted partzes.
mcluding hnzarlous matorial shippors,
railroads, 1ho Raillway Supply institute
(RS1). und ralroad industry consuitants.
Tha task force, howsver, was unable lo
ruach consensus on a recnmmendalion
to the TCC

In July 2008, the AAR TCC considered
I:rnpuunlu for improved tank cars 1n

ight of its mandale from SOMC to make
the cars transporting chlorine and
anhydrous aninonid 65% safer At the
fuly TCC meeting, all member railroads,

™Chrlstophwsr I” L. Yarkan, BFh D, M Hopik Seay,
M S Rmimad Enginponmg Program, Department of
Crvil and Euviressuental F nginenring. Universily nf
linols ot Urbana-Champugn, Misk Arnlysie of Rail
Trarspor! of Clilorine and Ammunlo o U K
Hatlmad Marniins [Feb 27, 2006) {AAR Rlsk
Analyais)

sunpurlcd by Trinity, praposed thal
anhydrons ammonia be transported in
DOT 112)500W tank cars. equipped
with tull-height half-inch thick or
equivalent head shiclds and top fittings
protection designed ta wathsland s
rollover with a minimum linear velocity
of nine miles per hour Similarly, the
same partics proposed that chloring be
transportad in tank cars bt to the
105]600W spacification, equipped with
full-height half-inch thick or oquivalant
hend shields end top fittings protection
designed to withstand a rollover witha
minimum hnear velocity of mne mph
Allarnatively, cars for each co ity
could be designed 1 wecordance with a
formula e ivad fronn tha stalisticul
analysis in the RSI-AAR Tank Car
Safely Project Repm| RA 05-02, " For
anhydraus ammonia, this stalislical
formula required shell and hoad
protection to roduce the conditional
probability of release (CI'R] by 2%
givan that the car 15 deraifod sn nn
accident, for chlorine, the statistical
formula required shell und houd
prrotection to reduce the CPR by at loast
45%.41 This ruilroad/Trinity propasal
winlatnplated that 0% of a cur owner's
fewt of nnhydrous nommonio and
chlorine cars would be replaced wiih
these "enhanced cars™ within
approximately six years, wilh thou
cnine Moots being replacad withn
approximately elavan years.

Al e same TCC mueting, all shipper
mwimbers of the TCC. as well as avery
a1l tank car builder other than Trinity.
supported a proposal submitted jointly
by Tha Fartilizer Institute {T¥1) and the
Chlrlorine Instuitute (C1) ‘The TFI/CI
propasal for cars cunstructed aftor a
praposed effechive date Incorporatod the
Fadaral standard for head protection (44
CFR 179 16). with the ram car adjusted
to reflecl tha wicisasing presence uf cars
wath # gross rail Joad of 286,000 pounds.
The TFI/CI propusal conlemplated
grandfathering exisling cars in
anliydrous ammonia and chlonne
sarvice prior to the effective date as
compliant

‘The initial result of this deliberation
was the ‘1 CC's 1ssuance of Casunlly
Provenhian Circuler 1175 {C120—1175) on
July 28, 2006, CPC-1175 propused 1o
inplement the railruad/Trinily pioposal
introduced at the July TCC mesting. In
response to C1'C-11/5, sevaral mombors
of the hazordous materials shippimg

#}S1-AAR Railroad Tank Car Safotv Rescarch
and Tesl Mrojedt Sofely Performance of Tonk Gors
in Accidents Probabuities of Ladhng Loss, RA-08-
02 [Jan 2N08)

v Whika this stat stizil unalyras songht to advance
tho salety of 1ank cars 1t doos nol foster vew
technology becouss thu CPR wus donviul fngn
tmpircal dnta
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inclusiry submiited comments Lo Lhe
AAR axpressing conesrn with certain
aspacts of the proposal. For example,
conmanters expressed concern with the
proposed unplemeniation schedulo, the
proposed lop fittings arrangement. and
the scientific hasis uhilized for
tlevelnpanuent of the standard,
Cnmmanters also questioned the
efficucy of moving forward with the
praposal withoul the banafil of the
results of the FRA's Volpe research
esygnad ta quantily tonk car survival
conditions

FRA ulso corresponded with the AAR
in response 1o CPC~1175 In ity letlers,
FRA [irst noted that tha Cireular
contained two proposed, amendad tank
car specifications and twn propnsed,
new specifications, Accordigly FRA
noted thet bofore the TCC could
inplement the propossd requirsmoents
in CPC~1175, In accordance with 49
CFR 179 4. the proposals would have to
s subimnitad tothe Depariment The
TFRA ulso sxpressed concern regard
the anginesring analysis underlyuny the
praposal, apeeifically rulaled ta the
analysis of the top fittings tank-henad
and shell, ag woll as tho tank 1ar's
rapacity

[n raspnise 1o Lommments 1ecuived
from FRA und the inllustry, on Oulober
18. 20086, the TCC 1ssund Casualty
Provantion Circular 1170 {CPC1176),
winch adoptod as a final TCL artian the
proposals sol forth in CPC-1175 with
munor medificanions to tha
impleippntation perivd initially
pnoposetd  Specifically, the intormedinto
implamentation goal of CPC-1175 (50%
nf the flect by December 31, 2012) was
sliminated and replaced by a
roquirement that the tank car owners'
plans for implomentation he suhnutted
to AAR by Dacember 31, 2t07.
Subsequently. on Decombar 18, 2000,
AAR 1ssued Casudlly Pravention
Curcular 1178 (C1*C-1178) in response to
appeals to CPC-117§ Although verious
aspacts of CPC~1175 were appealed
(e g . the proposed implsmentation
sthedule, top fittings arrangement, and
the scientific basia of the proposed
design), CPC-1178 18 substantially the
same as CPC~1176, oxcept the targel
implementation dates woro dulayed by
one year (I n, tank car owners’ plans for
unplsmnantalion wers required to be
submitted by December 31, 2008 and
tank curs were required to be 100% fleot
comphant by December 21, 201H).32

120n August 28, 2007. tho TCC sathad Cosualty
Preveution Clreular 1180 (RPC-1106) for public
comment. CPC-1180 addrossus cartain high-hazard
matyrinls (including chlernne and anhydrous
ammonm] CPC-1180 proposes an Lnplenssutatiun
poriod for n tap filhings requicoment consistent with
thnt of CPG-1178, but also includes raquireinonts

D Dow/UP Safety Iitwitive und the
Next Genaration Rail Tank Cor Project

In October 2005, the Dow Chemical
Compnny (Dow) and LT, Dow's largest
rall service provider, formed a
partnership 10 addrass rail safety and
sacurily finprovements for the
iransportation of hazardous materials.
Spwealic goals of the agreement between
UP and Dow include- (1) Reducing idla
timwa for hazmat slupments by 50
percent in high-threat urban arsas; (2)
rednsigning Dow's cuslomer supply
chauna to cut 1 half the amount ol
“highly hazardous chemicals” shipped
hy 2015, (3) elumnating all
nonaccidontal louks of cerlain
huzardous matorials 1n threo years. and
(4} having hazrdous matorial
shipments monitared by satolhite
trncking tags and other sensors.!* As
Now noted at the May 31-Juna 1, 2008,
IPHMSA/FRA public inesting. the
companias’ joanl effm1 focuses on six
araas for improvemant (1} Supply chain
1odasign; (2] next generation ril lank
car destgn, (3} improvesd shipnnen
sisibility; (4) n strangthened
commitment to TRANSCAER™. 1! [5)
impraved ra1l operations safoty, and (G)
hazardeus material shipmont renlin,

With regard to supply chawn redesign,
Dow is avaluating polential ways lo
reduce tho number and distunie of
shipments invalving hagh-hazard
malerials In this connarbion, Dow i
evaluating the potontisl lor co-tocatlon
of production and consuming facihities,
the uso of prpelini msteud of rail in
some instancus; and the conversion ol
highly Lazardous products lo lesy
hazardous derivatives before shupping 45
At tha same public meening, Dow noter
that since 1999, ihe compnny has
reducad the amount of chlorine it ships
in the Umited States by 80% Dow also
noted that the campany's current
rommliment s to hava further reduced
Ly 50 percent the number of shipmants
ol highly hazardous malenals (i e, PIH
mdlerials and Nammable gases) and
container miles traveled by thase

for cummocity spo Ul Innk Smprovement fartom
e tank smprovamunt factor requreninits are gow
requr-unnoais for chlonne and anhydrotis ammonin

4 |uhi [ Hoyd, 1P, Dine Sen Safery Pucr Trallic
Warld (Mar 10, 2007)

S TRANSCAFR* { [ransportation Communlity
Awaroness and Emergency Hasponsa) 13 a vuluntury
nubtinnal vatrench effort that Incuses on nsslsling
communities to propara for and respond to a
posathle hnzardous materlals transpottatiun
incident TRANSCAER® mombers consist of
viluntcor represontatives from the chemlenl
manufactuting, mipurtution, dstributor, und
SHNIEeNCY responts industsios, 0s woll as the
govornmant. For more Inforinatlon on
TRANSCAER™ sua bipJAvuu trmnseanssami
publiic/abent.cfm

3 Segt ranscript of Mny 31-June 1, 2006 public
werting in dochet nu FRA-2000-23189

shipments by 2015. Recognezing that the
tamporature, prassure, and othor
charactenstics of the materiel baing
shipped affects the consequences of any
hazardous materiala reloaso, Dow 14 also
focusing its efforts on improving
shipment visibility and tracking
Spacifically, by tho ond of 2007, Dow's
stated goal is to have implementod
shipment tracking via GP'S lochnology
lo know, ia real time, exactly where its
tank cars containing FIH matorials are
loceted and what conditian they are 1
Thruugh TRANSCAER(r}, Dow has also
publicly committed 1o “touch eve
community” thruough which its highly
hazardous matarlals travel withun the
next flva years Through tlus initiative,
Dow's staled intant s 1o provide
Community awarenoss and elnerguncy
responder training to help ensure that
the commumnitios through whicl thenr
highly hazardous materials travel are
hetler prepured for potential chomical
transporiation emergoncios
Wa invite commenters to providy date
and informaton concenung the extont
tn which other companues are
voluntarily inplementing measures to
raluce the transporiation safety nsks
assatiated with the Iransportation of
PIH nalerials in tank cors. We are
particularly interested 1o etforts planned
ot wnlanvay o modhy or redesign
supply chains, reduce the number of
shipments and the lme-in-transit of
shipments, ar anhance shlpment
visthility and tracking. We ask
comimuntars o consider whether
implemuniation of these und similar
rigk-reduction muessures indusiry-wide
wonld milrlate against the nesd to
improve (he scs ident survivability of
the current PIH tanh tat Nuet, a4
pioposad tn this NPRM
Wil 1ugard W isnproviong rail tank car
design. Dow, UP. and the Uniun Tank
Car Company (Union Tank), which had
joinad tha Dew/UT" Pactnersiup
specifically to participate in ths
NGRTCP, in:tiated tha NGRTCP for the
stated purpaso ef collaborahng on the
dosign of a next genoration railear for
the transportation of certain hazardous
matsrials. The project is multi-
enerational with tho lirst generation
using on designing a breskthrough
next genoration tank car for the
transport of PFIH materinls that wall meot
or exceed the AAR TCC purfmmanca
roquirements and provida a five- ta tan-
fold improvoment in the salety and
security porformance of existing rml
tank cars in PIH service Subsequent
penerations of the project would build
on the first goneration to loverage the
procoss, mothodology. and critenia used
n dnsigninﬁ the nexi generation PIH
tank car 1o design a tank car appropriate
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fur uther hazardous malerials, such as
Aammable gases nr chemiculs thal pase
d significant riak to Ltho environment 1f
malaased. Dow's atatad goal 15 full
nnplementotion within the company of
a nax\ genurution PIH tank car by the
end of 2014. and full implamantation of
further generations of tank cars for
Nlanunable gases and unvirnnmentally-
sonsitlve chormicola by the end of 2029

‘The NGRI'CP team includus industry
Iradors and representatives [rom Dow,
UP, Union Tank. as waell as an oxternal
atlvisory panol of academic, widustry,
and former regulatory lenders to help
guide tha devalnpment of the next
guuerahion ra tank car design,
Rew aygrnzang the sigmficont
upgurlunit{as Lo lavarage governumont
and lndustyy regcntreas in designing tns
next generation rail tank car, in Jannary
2007, FRA signed a Mcanorandum of
Cooperation [MOC) wilh the companies
involved in the NGRTCP Tlis MOC
provides lor exlensive information
sharing and cooperation Listwesu
ongoing FRA and industry research
programs to improve the sufety of rail
shipments of hazardous commodilies
such as Pl mateninls FRA hazardous
materlals safely and R&D poisonnel] aro
actlvely mivolved in the project 4

The NGRTCP is fullowing a six sigma
approach (1. , « dala driven appvacls
and methodolugy for elimmating
dolocts) to tank car deslgn, evalualing
such 1ssuas as: {1) Coupler penetration
te fank sides and hewds: {2) hydrosiutic
tailuro: (3) ability of lanks to withstand
balkistic impaets, (4) fittings protection
{5) opermational vificency (inrluding
payload, infrastructure, inaintenance
and re-qualifiration): as woll as (6} fire
«nd Lhermal profection Recugmzing
that the tradiiional method of enhancing
tank car survivabality (i e , ulilizing
thicker. stronger steel) is limited, the
project 1s oveluating the use of
alternative lechnologies and design
concopts from other industry sectors
{r g . automotive and acrospace) The
gnneral framowark for the modeling and
lesting cantemplated hy The NGRTCI®
cunsisis af the use of quanhilative
analysis {compuiter simulslion using
finite element analysis), compuonent
tosting, quarter- to half-scale model
tasting, and himited full-scale testing,
Thn praject also invalves a compnrison
of any potential new dosign wit
axisiing designs (e g , tha DOT
105A500W base car, the DOT 105]600W
tank car with full hiead slyulds snd top
fittinpgs proteclion).??

= The MOC was nmonded :n early 2007 when
Tranpourt Canada younat tha jirojoet

 Alldinfanal discossion of the NGRTCP may be
fnund Lo the * Diw nssing of Publle Comments

E The Chlorne Institute {CI} Study

In late 2005, CI establislied a resoarch
program to investigate tank car punciure
resistance and the potential
development of altornative matorials
tasts (o g.. un-noiched Charpy lest) o
davelop and validata altarnative fracture
critarin The CI aludy rocognizas that
considerable advances hava heen mado
1 the design of tank car stoels to
improvo and increase the ductile-to-
lrriitle transition tomporaturo and that
these improvements have resulted In
recent tank car farlures occurring in a
ductile fashion duo to an overload of the
tank. The C} research is locking at
sovoeral alternetive strategies to inrrease
the dielile perfounance of tank car
design, Including the develupnent of
novel 1naiurin) tests to betler esiablish p
relstionalip hatwean overloading and
mdtaridl failure lrom spocimans that do
not include a pre-ex:sting crack This
mformation will be usod to reline how
modeling af tank car lailures occurs and
to help with the evaluation of the
alternatwve strategies being revicavned

X. Discusmon of Relovant Tank Car
Resnarch

The process of improving the salety ol
ratlroad lank cars hay besn ongmng lor
decades Ji nvulves rallroads, lank war
builders, chemil compans, and
government regulators. Historically,
FRA lias cumlurted, and continuas In
fund and co-fund, a substanhal amonnl
of tank cur sufety tesearch and
development projects with Tranaport
Canada, us well as with RSI and AAR,
thiough their cooperatively funded RSI-
AAR Railroad Tank Car Safuly Ressaich
and Test Projucl. The RS-FAAR Railrual
Tank Car Safety Rusearch and Test
Project conducts lank car safety resuarch
in lwe principal ways (1) By
maintaining 8 comprehensive datnbase
an the detalls of the damage sutfered by
tank cars in accidents, to enable better
understanding of tank car design
strongths and weaknessos, and (2) by
conducting engincering analyses of
spocific probloms. The FRA furthar
collabarates with indusiry through the
TCL ta davalop slandards for designing,
constructing, malntaining, «nd safely
operating railroad tenk cars in North
America

Histarically, the Dopartment's
rasaarch has focnsad on developing
information on damage folarancs for
tasloning inspection intervals for specific
tank car designs, developing non-
destructive evaluation end testing
techniques end methodologes;

sortion holow and 1 tho transer to e Dereamlmr
14, 2004, pubdic meeiing (docunmnt no 22 In FRA
ducket no. FRA-2000-23160]

improving fittings protection and
gaskots; reviewing tank car oparating
environments, and developing new
linings, coatings, and tank car stoals
Sinco the 19705, based on the combined
resonrch ofiorts of the Dapartment and
industry. DOT has Issued a number of
rogulations to 1mprovn tho survivabelity
of tank cars in accidents For axamply,
DOT has promulgated rogulations
requiring the installation of tank-head
puncture-resistance systoms (head
protection). coupler vertical restraint
systems (shelf couplars). insulation, and

ermal protoclion systems on tank cars
used to Lransport certain hazardous
maternals.

Despite thesa safuty hmprovements, as
nnled sbove, in the last several years
thrra hava basn a numhbar of rail lank
rar accidenta in which the lank car was
broached and product was lost on the
ground or mto the atmesphero FRA's
research tocus changed after the iragic
occurrence of thoso aceidonts,
Spocifically, as discussed m Sechon VI
above, the NTSB issucd seven safety
recommendations to FRA as o result of
the Minot derailment. Four of thesp
rm::rrlmemlntllms cancern tank cm
gtiuctural integnity (R-04-04, R-D4-05,
R-04—08, and R~D4--07), anl these four
racommondations served as tho basis for
the reformulation of FRA's tank car
resoarch and developmont program. The
current FRA tank car research program
objeciive 1 lhe development of eflective
sliatugies fo malntaln tunk integrity
diring uain derailments or accubunls.
The hey melric identified for this
rusearch 1s the maxiinum speed for
which tank inlegrity [s maintained This
metric has been identiflsd because of
tha comparihle stulity for other
resuarchers to perfunin large deformation
analysis Ascurlaunng thu specifics of
material lailure thiongh analysis is still
extremaly challengug, The ablely (o
model tank car milegnty with
confldence will ba critical to 1he ability
of tank car manulacturers to develop
now domgns thal conlorn 1o the
porformance standards proposed i thia
NI'KM.

Specifically. n response to NT5B's
Minot recommendation R—04-07, work
was conducted on the testing of tank car
stecls to examine the dynamic fracture
toughness of such stools as a funclion of
service temysrature. This work included
standardized [racture mechanics tosts
and tha comparisan of results from
Lhese lests with Charpy V-notch impact
onargies at different lemperalurss Due
lo mherent matenul variebihty, the
results frain the Tractum toughness tests
ara scattersd by a factor of four, which
would require A salaty factor of at least
2 1n a quality assurance (QA)
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specification. This means. fur axemple,
the samplas taken from & produciion
heat of stecl would have to aversge atl
lenst twice the toughnass needed lar
service

Tightening tha QA on steel producls
can result in inurdlmual{ uxpensive
steal costs and most likely would be
cost prohibitive. Alteinatively, an
unacceptable guin in structire winght
may be required to sufficienily de: raase
tho applied stressss o muet 1he salaty
foctor with achievable matenal
performance. Additionally. a
specificution will nat provide an
al:mlulu uaraniee nf safety hacause,
despila the implementahon of any QA
spocification, somse materials released
from production may not meet the
mlnimum fracturo loughness standard
Accordingly. although FRA s in the
process of completing tha dynaime
Rracture toughness testing, 1l does not
appear that » workable stet
spucification could bu dovelopod hasod
on the resuits Tnslead. m Ihis NPRM,
the Department has chosen 1o explore
atdvancas 1 lank Lar safely theough
enginuuring rodesign of tank car
sirneiures (o incrnaso the amaunt of
enorgy abam phon a tank car experiences
prior 1o a broack Tho Dopartmant will
continue to exantine the dynanuc
Iracture longhnoss of steels used in the
coustruction of pesswie tank cars m
hazardous materlals service and will
incorporate any workable lank car
dnsign-specifie fracture toughness
standards into the HMR ns apprapriata
i future rulomakings

Also 1n rosponso to NTSH's Minot
recommandations, a risk model
framework was doveloped to provide
the techmical bas:s o rank the factors
aftecting catastrophic tmlure of thnk cars
in dorailments or collisions The nsk
modal framework focuses on
determmining whether the risk of lading
loss in an nccidont situation could be
minimized by specll'{lng & paiticular
material, e.g.. normalized versus non-
normalized steel, A hierarchal approach
(r.e., Level 1, Level 2, and Level 3) was
epplied and as research results becune
availuble they will be incorporated

In Level 1, a qualitative ranking 1s
conducted by identifymng the fctors that
are perceived to affet risk. These
factors are then grossly sorled in terms
of thelr expected impact on risk (o ..
high, medium, or low impacts) A
simple Level 1 risk ranking hoa been
completod In Lovel 2, a systomahic
framawork will be dovaloped to provide
a teclmical basis [or ranking the risk
foctors In this semi-quantilative
method. a probabilishic appreach will ba
uged te nccount for uncertainties due lo
physical mndomness and/or limited

information Diiferunt probability
disiributions (a g ., normal, Weibull,
trtangular, atc ) have been used 1o assess
various uncortainting in the modal. In
Lavel 3, a quantitative risk ranking, the
mformation nblamed from other
russarch pmfrms will be incor porated
with the goal of rashing tank cass that
ara purcoived to be tha most vulnerable
to catastrophuc fadurn, Althongh
material proportios play an important
role 1n tha performanca of a tank car
sulyrcied o fatigue type loading, for
overload condihions such as thosa
oxperienced 1n collisions or
derailments, the ranking developod is
not expected Lo provide a tool for
improving tank car performance
Instead, as noted above, 1n the NPRM,
tha Department has chossn tc examne
the potential redesign of the tank car
siruciurn lo miniinize the eflsct of the
avarlnad conditiong, e g . ta absorh more
energy prior to incipinnt fpture and
sproad tha load over os large an ares as
nssible

Cutrently. FRA's rnaoarch focusing on
tha accadent survivahility of railioa
tank cars involvos o thros-step process
to assess tho oflocts of various types of
train nccidents (e g., dermlments or
rollizions) on tank cars Ench phase
invalves tha develapmant of
computational models with different
objechives. T'he first phase involved the
tevelopment of a physics-based model
to anulyze the gross motions of ral cms
in a dorailment (Le.. a derailmant
dynamics madel) Tlus derallment
dynamics modol wns then used to
estimate the closing spoeds, peak impact
forces, ond angles of incidence betwean
an impactor (e g , the coupler of another
car) and the tank car head or shell The
second phase involved the development
of structurul finite element analysis
models to slmulate the strnctural
reapunse of the tank cai head or shell to
an nssumod scenario G e , penetrator
shupe, imtial closing velocity, and
uffactive collision mass). The tined
phase 15 uo asseasment of the domage
craatex] by 1he nnpacting loads, which
enldils the applestion of fractme
mechanics tosting and analysis
metliods. The resaarch 1s being
conducted by Volpe and 15 summarized
balow. In addition, a mure dotaited
discussion of the research can be found
in the transcript to the March 30, 2007,
public mesehing [docwnent nn. 29 in
docket no. FRA-2008-25169) and in
FRA's "Resesrch Results™ (documant
no 24 in docket no, FRA-2006-25169).

The first phasa of FRA's cursent
research program developed
information about ths parformance of a
trasn consist after a derailment oceurs.
Imually, this phase of the rescarch was

almed at developing a derailmont mode)
affsclivaly recreating the Minot
dermlment. However, due to the chaotic
evenls and nherent complexities (e.g.,
track luyoul snd eondition, the thres
dimeusional topography of the local
terrain; car types in a train, ond the
location of each car in a train) of
derailment situations. the initial end
houndary conditioas Lhat lead up to
specific derailinunt scenarios arc vory
poorly undersiootl. Early in its research
efforl, FRA realized that the exact
rircnmatunces anel houndary conditions
of tha Mmot derailment could nol be
accurately reproduced

Accordingly, FRA rovised ils olysthve
in this first phase of resvarch from
trying tc raphcato Lthe condihians of the
Mrnot accident, to Identifying all of the
salient features of derailment silualions
Lased on historical accident
consaquence review, as well as achive
aceulent investigalions. thereby ereating
8 genoinhized accidenl scenamo with
well-defined imitial and boundary
conthtiony This infurmation was then
usud o establish inure ensily analyzed
impact scananios Specifically, tha
deratlmont dynamics model was usul to
ostimata the post-dormlment ca-to-car
mtargchinns, that 15. the gross molions of
the cars 4y they roma off the track alte
a darmlment, the closing impuel spauds
and the orisntations at which {he
tlerailed cars come together in a
generalized dorailment scenurio

Sensitivily studios wars thun
performed ta assans the relallve effect of
variows factors an derailiment sevorily
The factors analyzad included (1) The
number of cars derailed; [2} the
sccondniy car-lo-car closing spoed. (3)
the peak forces thal the couplars
oxperionca, and (4] tho lateral
displacement of tha deratled cius frum
the paint of dermlment. Alihough thare
aro several potential alternative analysis
techniques that could be employed,
FRA used two difforont types of modols
to calculate the gross motions of rail
cars during a derailment scenario. Ono
model was a purpose-inult model using
an explicit derivation of the equohons of
motions for a two-dimensional lumped-
purameter representation The second
mods] nvolved a commaercially-
available, genaral-purposa mode! for
rimd-body dynemics. commonly
occapted within the rml industry. The
Inputs for the models included: (1)
Operational factoie such as tha number
of caxs In the train and the massus of the
cars, [2) doscuptions of the initial
conditions such as tha longitudinal
speed of the train just prior to
derailmont and the initial angular
velocity used to porturb the train set and
cause tho derarlmant; (3) the coefliriants



17838

Fedoral Regisler/Vol. 73, No 063 /Tuesday, Apnl 1, 2008/ Propused Rulas

of friction betwsen the tank car trucks
f1e,ths swwehg? frames of whesls
under each end of the tank car) and the
rail or tha ground; (4) specific coupler
characleristics such as langth, dead
bund. shifiness, and maximum swing
angles; and (5] hagher-level model
assumptinna such as how the couplers
bruak, 1he car-io-car contacl forces, and
lumpmil mass simphfication.

The Input parameteis wero varied by
ay much as +/=[ifty percent The
modals consistontly demonstrated that
signtficani sensitlvities are associated
with Initial train speed end ground
friction, The higher the mnihal train
spoed, the higher the post-tlarmlment
car-to-car impact closing spead and the
greater the number of derailed cary
Elowever, the results Inchrats that, in
general, the sscondary car-lo-car impact
speed 15 one-haif that of the ntuial train
spard across the varalion in input
paramelers. Additionally, the resulting
cur-lo-car impact spoods are negatively
uffeciud by incrosses in ground friction
That 18, {or lughar ground {nction, the
rusulting car-to-car closing speeds are
lower and fewer coars deratl OF inlersst
was tho ﬁndmﬁ that within the
paiameters of the madeling, the mass of
tho cars was not a significani uton on
pasi-dernilment car-to-car closing
spacds ar on the number of cars
dermled. .

Rosults of the doroliment dynamles
modeling also demonsirated sinula ar-
to-car interactions as observenl i 1wal
world accident situations For example.
ono type of impacl occurs when two
cars come together and the secuid ci
impucts the liead ot the bl war (e g . The
Maecdona accldent] A sscond Lypa ol
impac! s associated with side/shell
impacts (8.g., Uie Minul acmdant) Both
ilie dernilment dynamics madels, a
well as real world oridunts
documented in the RSI-AAR Tank Car
Accident Damage Dalabase, domonstrate
Lhal thess lwal/shell impacts oceur bath
at the centerline of the car as wel) as at
the ends of ihe cars above the trucks/
bogies By combining this mformation,
aimiple impact scananes were devolopod
thal could he rendily anelyzed lo
compare thn performance of differant
types of 1ank car designs (whether from
the exisling float or newer proposed

designs}

T]IB:SBLDIId phasa of FRA's current
research program utilized the
informatlon generated from ths
derailment dynamics modeling Lo assess
the forces o which cars can be
subjected in the event of a collision or
durwilment ‘This work required the
development of large daformation finite
elemant inodals capahle of analyzing
post buckling/plastic deformations

e r——

Both head and shell impacts were
analyzed, but emphasis wus placed on
head impacts bacause Lhere 18 & greater
body of knowledge availablo on hoad
performance.

In eonparatinn with FRA, oxtansive
head punciura testing was conduciad by
the RSI-AAR Test Projuct thraughout
the 1970's and 1980's. This research,
conducted on Loth empty, non-
prossurized end loaded, pressurizad
tank cars, led to the HMR's current
specification for head protection It 1s
impoilant whon devaloping such
complicated models ta start simply end
huild up 1n lovela of complexity
Barnuse head impacis are batter
understood, as 15 the deformation of a
tank car unloaded and nnprassunzed,
FRA imtially modelsd an enipty.
unpressunizad tank car Thare 15 greater
uncerlainly assueintad with pressucizsd
fully-loaded cars, as wull as
understanding the siress stoles the curs
axpertence pnar to rupluie. Results
from the RSI-AAR head impacl dats.
emprnical puncture models, and three-
dimensinnal lasar mapping of the
damago from the cars 1n Grniteville
were used 1o help establish the validity
and fidelity of the models FRA intends
10 ¢ onhinun 1la modeling effaris to
increusy Uiv level of comploxity o
analyze a loaded, prassurizad car

The third phase of the FRA's rruiren)
rasearch program Is an exlsusion of the
inadol development and assessmant of
damaga to tank cars from prescribed
impart loading conditions that moy lead
ta catuslrophic fallure The results from
full-scale tests will be usud v valulate
the sacond and third phases ol the
resaarch

Tha FRA and the NGRTCP group arn
ronducting a4 suriss uf sholl impact 1nsla
lo provids informalion sboui the
performance uf convenhoual PIH lank
cars under the cullision conditiuns
defined [rom the previous research
Eﬂr:ﬂgmm In eddition ta providing

line performance data, the test
conditions developed are intended to
aid In the development of a testing
process (hal can be usod to nasess tha
ralativa parformance of difforent
designs, as well as to quabfy a demgn
The full-scale testing approach involves
a ganerahized impact condition based
upon the scenarios defined previously
and s designed to be simple to sot-up,
safa to renduct, end ruadily analyzed It
is alyc designad \o pravide cansistent
and repeatable results The lost
conditions devsloped are not intended
to replicate any specific accidant
concitions but are rather intendod to
result in similar follure snd deformation
modes a5 ohsorved in accidonts This 1s

a very stmilar approach that parallels
the automotive 30 mph barrier test

Three tull-scale tasts hava hean
conducted to date, on April 11, 2007.
April 26, 2007. and July 11, 2007. These
tests involvod a side impact hetwoen a
rigid ram car with a siylizod punch
sirlking a standing pressunized DOT
specification 105 tank cor broadsidoe at
the centerline of the tank, both
horizentally and vertically. The am car
was batlasted 1o a weight ol 286,000
pounda, The standing tank car was
pressunzed to 100 psig and was loaded
with clay slurry with a density egual 1o
liguid chlorine with an oulage of 10 6%.
The ram car was pulled hack taa
predeterminod posilion on the shightly
graded langent truck and released to
achieve the desired impact speed. Jual
pnor to Impact with the standing tank
car, the air bzakes ou (he ran car wera
aclivated, such thal upon rebound. a
sacond mmpuect would not oceur. [n the
firsl two tests, Lhe punch fuce size was
upproximately 23 inches by 17 inches:
m the third test. the punch lece size was
approximately 5 wnches by 6 inches.

he first tast was a limited

mstrununied nasurance tast desipnad to
devalop mluemation sbowt how the
rolliding enuipmenl interact and to
Ltter nnde stand the gross motians of
s (wa Lars. Becauss thu lust was
rlosignel 10 devalops more detailad
mformation abont the imaaching cary’
hehavior. and poncturing the standing
car wunld have nnnecessanly
ruinplicated the analysis and test sal-up,
the tusl spessi] was dufinml sich that no
I._Ilmcluru woudd occur Specifically, thu
irst lust was cumducted at ¢ 6 mph, and
as prodictesl no puncture ocLurred The
Tinitad instrumentation on bhath the ram
car ancl the stanching tank car ware
anglyzod and the forco-timo histories
measured and predictod. The moasurad
force-tuno histories from the collected
data were within the standord deviation
of the predicled tost rasults

Tha second test that was conductod
had a fully-instrumonted standmg tank
car The additronal imstrumentntion
holped ta define load path into the tank
car, the evolution of the plastic dent
growth, and recovery It also refined the
measurements of the gross motions of
the colliding cars’ interaction. The test
was conducted at 14 0 mph As with the
first lest, Lhis test spoad was chosen so
that puncturo would nat ercur The ram
chr wis agdin released from a pro-
defined lucetion and allowed to rall
froely under gravity and Lhe grads to
impact the standing tank car. The
onalysis of tha last datn are on-going.
but prohminary reviow suggests that
agan the forre-1ima lustories of the ram
car and the sicuck tank car are within
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the standard deviation of tho predicted
lust results.

After the second test, a caraful
Inspection of the ram car showed Lhat a
modest amount of damage was inflicted
on the lend truck and 11s carbody
attachment. This damage was attributed
to the oft-axis vertical mations rosulting
trom the difterence 1n the conicrline of
{ha impaclor and the heighit of the
cenler-al-gravity of the ram car.

1 orler to salely run a lest to
puncture the baseline caz, oither o
sindller punch would ba needed and the
test sposd maintained at 14 mph, or the
runtar-of-ygravity of lhe ram car would
have ta he mised to b more in line with
the centorlian of the pusch, to mimmize
ram car vertical motions for itnpact
speeds ‘frenll-r thon 14 niph The optien
sclected was to reduce the punch siza to
6 inches by 6 inches Thern was vqual
confidence in simulating the influence
ol punch slze and Impaet speed on tank
rupture DOT is saeking lo signlficantly
incruase the impact spoed at which tank
cars carrying PIH materials can protect
thair lading Fur a wide range of sizos,
1lus gaal 13 independent of punch size
In ordar to allow for saler lest
procedures and lower lusi speeds, 1L was
decided ta use the sineller pusnch size in
tho regtlation

Bacaust: of the resulls of thy second
test, m the thnd Lesl, the punch face sizo
was approxtmately B inches by B Inches
The standing tunh cur that was used
during tho thod test was fully-
instrumented Tha test was conducted at
15 1 mph, aml ths test speed was
chosen so that ptinclure would ocur,
The third test was dunignod to confiim
that material failurv of the lank car and
puncture would occur at 15 mph with
a smaller impactor. Thn tast also
providas a comparahve haseline
refarance for the enhnncod 1ank car
dusigns As with the sacond test, thy
ram car was again released from a pue-
deflned location end allowod to1oll
freely under gravity and the grade to
impact the standing tank car. The
analyslis of the tost data are on-going.
but preliminary revicw suggosts Lhat
again the force-ume histeries af the ram
car and the struck tank car ure within
the standard devirtion of the predicted
tost rosulls

Additlonal lank car testing 1s planned
The lurther testing will provide
additional insight and validatlon lo the
modeling. The additional tests isclude
material, full-scala sub-assembly. and
full-scale protatyps car tests Materials
lasts improve (he conslilutive models
applicable to the specific sub-
comnponents used 1n alternative destgns,
such as behavior of composites, foams.
and multi-layered metal struciures Tha

{ull-scalu sub-assembly tests build
ronfidenca in the fidelity of the modals
used a3 they capture both: material and
geomatnc nanlmeanar behavior exhibitad
by lnrger stale components. Finalily, in
conunclisn with the NGRTC program.
Full-scale prototype cars will be
subjeciad to side and head impact and
over-the-road 1esting. Each additional
togt enhances the modelers’ ability to
predict and caplura mcreasingly
complicated behavior undor oxtrome
acrident loatling conditions As noted 1n
the discussion of the propnsud rule text,
the proposad head and shell
performanco standard is based un the
modal that has been developed by
Volpe. As more testing is completed,
any new information or rofinemonis (o
the test procedure will be considered for
i orporstion in this rmposed rale

For the reasons outhned ubove, FRA's
ressarch has focused on ways to
enhancao thu accident survivabihity of
tank cars through unplementation of an
enhancad performance standard for
hoad sluelds and tank shells Wae
recognize thal thuiw mday be 4 number of
different ways for tank car
manufacturars to meal this porformance
standard, including diffarunt dusign-
typos. vanations in matertals aof
construction, and the ke We innite
cominenters to suggest spectfic
measures that wonld he uithized 1o meel
the proposed performancoe standund In
addition, commantors may wish ta
provide data and information that
would sup]]:ort nltornative siratugiss fur
achicving the goal af improvad tank var
nccident survaivability

XI. Discussion uf Pullic Commonis

As nated above, recognizing the necd
for public inpul as part ol DOT's
rumprehensive roview of design and
apemtional faclors aflecting rail tank car
salely. '[IMSA und FRA held three
public meetings inviting interested
partios la commun! on relavant aspects
of tank car safuty As prt of the public
commeni process, FRA sstablished a
pubhi: docket (Ducket No. FRA-2006-
25164), providing inlerested pacties
with @ central location to both send and
review relevant informaelion concerning
the safety of railroad 1ank car
transportalion of huzardous materials
The FRA duckel contains sevaral
submissions from FRA (e.g.. transcripts
of the threa public moetings. ralevani
Congressional teshmnny, ressarch
raports], as well as commaents froan
numercus mambers of the regulated
communily Specifically, writtan
cumnments were teceivod from the
folluwing organizations HASF
Corporation, the Institute of Makers of
Explosives. Dow, TFL Tnimity, Applierd

Solutions, Inc., the Brotherhood of
Railread Signolmen. Agrium U.S Inc.,
Cl, and PPG Industries (PPG). Many of
thase same arganizalions atlended the
public mestings and provided aral
comments at those meetings The
follawing discuasion provides on
overviaw of the wrillen and verbal
comments that were receivod Where
approprtale, a miore detailed discussion
of spacilic commants und how DOT has
chosen to ndrrass those comments in
this propased rule can be found in
Section XIII below, (he Suction-by-
Section analysis portion of this
preamble

A May 31-June 1, 200 Pulhic Meeling

The primary purpose of the first
public inosting, hield opn Mey 31-june 1,
2006, was |0 surlace and priontize
issuos 10lating to the sufe transportation
of hazardous matenials in raillruad tank
cars Atlendess mcluded representulives
trum the railroad tndustry. shipping
mdustry, raflroad tank ra
munufacturing and repair companios,
labor organizations, the NTSB,
Transpor! Canada. and the
Transpuiiation Secunty Admunistratlon
(TSA) At this meeting, commontars
from both the railroad industry and the
huzsrdous matenials shipping industry
expressed the view that rol 15 the safest
mode of transportution for hazardous
materidals over land. For example, the
AAR axplained Lhat since 1080, the rate
ol 14il accidunts with a hazardous
matmi4ls 1elease per thousand ral
cartoad has dropped by 89'%. RS1 noted
thal approximately 1.7 million carloads
of huzardous mate: lals are transported
by ral thraughout the United States
each year anid 99.98% of those
slu?mnnls reach lheir destinations
without incident Sunilarly, RSI
commentod thal stalislics demonstrate
that It 18 18 tunus saler Lo move
hazardous matarinls by rail, as
compared to highway Noting that 1t
would take approximatoly four catgo
tank trucks to deliver the amaunt o}
hazordous matertals that can ba carried
in one a1l tank car. savural sluppers
expressed concorn thal 1f sluppers wure
forced to fransport hazardous materials
via mghway, the overal! safely risk
woulcr increasa because of the increased
numbor of shipments an the nalion’s
roads. Sevaral representatives of the
hazardous matarials shipping mdusiry
expressed the viaw thal rail
transportatlon of hazardous materials 15
essential to tha coinpetitiveness of the
U.S chamieal and agnicultural
industrles, to the public health, salety
and wellare, as well as to the economy
uf the United States Dow., the lacgest
chemical company in tha world,
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indicated that its North Amencan
business modsl 15 basec on the belief
that the rail transportation of bazardous
materials i3 the safasi, most effieient,
most sconomical, and most socially
accoptable way of shipping hazardaus
materials over lond
Despite thesc safety stolistics, meoting

perticipants from both the 1ailroad and
shipping industries sxpressed
agreamont on the need for continuous
improvemant 1n the safe tranapurtalion
of hazardous maturiels by railroad tank
car, particularly in light of the Minot,
Macdona, and Granlleville accidents.
Howsver, parhiclpants expresaed
lllﬂl.'l'lllﬁ visws on how to accomplish
that gnal. Muny roprosentatives of
arganizations HIHI tepiand on rmlronds
for shupping hazardous matonals stated
that improvemenls in the safe
transportation of hazardous materials by
railroad lank car should be made ouly
after a * holistic™ conmderation of the
rail transportation system. For instance,
sovoral commenters oxpressod the view
that not only should lank cur design
improvoments be consitlersd, but salety
improvernents should also addiess
raitroar nperating and inamlenam e

ractices, ruiluoad routing practu es and
sow tu reduce Lon miles PIH matw als
trivel dua to Insfflewnt routes; shippe
commixdity handling practicss, and
emnergency response piocedures Buth
the Druthwrhond of Locamolive
Loginesrs and Tronmen (BLET) and the
1intted Tianspnriation Tmon (UTL)
suhoad several of these smna cuncerns,
purtic ulatly noting huwman factors
1srues, the pravalunce of nan-signalized
tarriury, the lrmining of crews 10 handle
hazardous maternls, and crews’ vucess
1o porsonal protective equipmont in the
ovent of an incudant One commonter
spocifically suggosted that DO ndopt
AAR Circular O'I'-55-1 as a rognlation,
Several cominenlors noted that the tank
car 15 anly ono component of the raul
transportation systom, and no single
component of the system can provide
the ontire moans to Impraving tank car
safety Accordingly, many commenters
expressed a desira for DOT to toke a
leadership role in addressing the safe
transportation of hazardous maierials by
rallroad tank car on o systam-wida basis

FRA and PHMSA generally agree with

those commonters Although this NIPRM
focusea on enhancing the tank car
packaping. it also proposes cerfain
operational restrictions specific to tank
cars transporting PIH materials. and
LOT"s comprohenarve review of design
and operational faclars affocting rml
tank car safoty 15 not 50 mited  As
noted above, DO'L"s rail safuly offorts are
multi-lacoted. and DOT 1s addressing
oporational issuss such as human

factors, track conditions. and signal and
train control systems designed o
prevent accidents in the first place, us
well as emergency responsa issuas
intendec to ensure that in the evenl of
an incident, cmergency rosponders aro
able to respond appropriotely. In
addition, PHMSA has issued a proposcd
rule that would raquire milroads to
gother traffic and commodity data on
certain explosive, radiouctive, and PIH
matarlals they trunsport, analyze safety
and security vulnerabilities of current
and alternative routes used for theso
mateniels, and select the routes that pose
tha [uaal safety und sueuriy risks afler
considauing eny inihigetion inmeasures
thal rould he implementad See 71 FR
76034 (Dec 21, 2006)

Other commantors nntad the
voluntary cfforts aliendy undarway by
many hazmdous materials shippers to
improve the sale tiansporiation of their
matorials by rall One examplo of an
{ndustry oftort to address the safe
transpactation of hazardous materials m
tank curs is the partnonng of Dow and
UP 1n a series of Lmliatives to smprove
rall safuly aud secunity, including the
NGRTCP Thuse initmlives are
drscussed in more detail in Sectfon IX
abuve

Railroad participants, Including the
AAR, CP. und DNSF, expressed the viow
thet the railrond Industry liself has
tahen many voluntary steps to reduce
the occurrence of accidents that can
lesd to hazm dous matenals releases, For
instance. & representative from BNSF
presented information on Lhe carner's
derathnent Erevanllon efforts aimed al
irack tausud duraiinents, equipment
causwl derailinants, a4 well as
derailmunis relating o operating
practices. BNSF's slfarts include
unplemseniing advanced tram control
lachnnlogy, utihzing various lreight car
condition moniloring lechunlogius,
mstalling and maintaining swiich lpumt
position indicatora and broken ra
protaciion in non-signalizod dark
torritory: as wall s modifying the
carmer’'s operating practices whon
transporting a significont amonnt of PIH
materinls over non-signalized territory
Spacifically, noting that nearly 50% of
BNSF"s PIi1 movemant is over non-
signaled terntory, BNSF axplained
changes in its oporating practices atmed
at ensuring tha safe transport of PIH
materials over thus Lypo of territory
BNSF noted the followmng changes
nperating practices when tranaporting
PiH matenials over dark territory: [1)
Inspaching tha ronte prier lo aperating
trains carrying PIH matsnals, {2}
restricting tho apsad of trawns carrylng
PIH matenals to 35 miles per hour, {3)
requuring that trins hauling PIH

malertals hold the main line during
macts, nnd (4) requuring Lraing on
sidings to stop hwfore PIH trains pass
Additionally, a reprasentative from CP
prasented information o the carrier’s
sfforts, dating back 10 1895, 1o address
human fartors senas i the ailroad
environment, inclurding efforts directed
at crow resourca managamant, and
fatigus risk managament

oting mumber ratlraads’ allorls to
reduca the vecurrence of accidents that
can lead to hazardous malerials releases,
the AAR exprassed tha view thal
*|rlesponstbla planning must consider
that accidents can occur” and “1n
addition to the efforts lo prevent
accidents. industry must also do
everything 1t can to reduce the

robsbility of a release of TIH

ﬁmlermls , such as anhydrous ammonia
and chlorine, shoull an incident
occur ' Pasad un us 1eveanch through
the Univarsity of [llinois, AAR notad
thal thera appears to ha a stgnificani
opportunity 1o raduce te probability of
a rolease of anhydrous ammnnia an
chlorino 1n the event of an acecidont

AAR Indicated that the Univorsity of
[llino1s research concluded that,
utilizing existing technology. the
probahility of a rolease of anhydrous
ammonia and chlorine from a tank ca
involvod 1n an accidont could he
reduced by 65 percent or more by
substituting enhancoed tank cars for 1he
cars currently used to transport theso
materinls AAR explained that this
canclusion was premised on replacing
tho current 263,000 pound tank cars
used for transporting anhydrous
ammonis and chlorine with 286,000
puund tank cars equipped with
additional head protection, thicker
shells, and snhanced top fittings
protection (i.e . the Trinity car)

Most commenters represanting
mambers of the hazardous mater:als
shipping industry generally expressad
suppot! for the elforts of the AAR TCG
tn improve Lhe transportailon of
huzurdous malerials by rail Howaver,
those commenters sxpressed concerns
wilh several aspects of the TCC's rccent
proposala First, commanters stated that
the implementation period proposed by
AAR {1 e, replaring the entire ehlurine
and anhydrous 1ank car Mest within five
lo seven years] was unrealistic,
purlicularly given lunk war
manufacturing capacity. One
commenter, Torra Industries (Terra), a
shipper of anhydrous ammonia,
objertud 1o AAR's propaosal noting that
the astimated costs ta huild cars o the
standard would be approxymately 160%
lugher than new ammaonia cars being
built today In addition, Terra notad that
becausa the cars would hold
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approximalely B0% ns much product as
comnpared 1o current ammonia cars duo
10 1nfrastructure rostrictions, shippers
would need more cars 1n order to make
slupments at current levels. This, in
turn, according 10 Tarea, would incrense
the costs of shllppmg by approximately
75% hafors rail freight and fuel charges
Saveral other shippors and chenncat
manufaciurers echood Torra's concern

rding reducod capacity, noting that
mmmmum restrictions of many
facilitias and some shortling railroads
would prohibit uiilizing o car weighing
206,000 pounds ‘These commenters also
natad that this reduced car capueily
could lesd to an incraasud nuinber of
railroad tank car shipments, antl m the
case of anhydrous ammon:a, a shift frumn
ral transportation to highway
transpuitution

Tarra ulsu notad that AARs approach
was meonsisient with tha NTSB's
recorunendations in response to the
Minat accident. Speciticaly, Terra
staled that the NTSB's roport for the
Mot nccident indicated that the
construction of tank cars with sufflciant
impacl tesistance to eliminate or reduce
laaks would require an svaluslion of the
dynamic forces acling on the tank cars
in nn accident situation. as well as an
integraied analysis of the rosponse of
the tank’s struciure end the tank
matenal 1o theso forces Tarra noled that
AAR's proposed uppruach constdererd
none o! these [actors,

Sumilarly. noting FRA's on-going
rasearch with Volpo, several
commenters stated that any potentt
tank car design Improvemsnts should
take into consideration the results of the
Volpe research. Commenters gonrrally
noted thal improved tank car design 18
depundent on understanding and
defining the environment im which the
tank car 18 expacted o purform FRA
and PHMSA agreo that in miden o
dasign an enhanced 1ank car with
inurenasd accudent survivabslity. an
undorstanding of the forces acting upon
d tank earin a typical deraiiment or
cellision scenario (s necessnry
Accordingly, FRA has aggressaively
ncralerated its rosearch cffouts rolated to
lank ca1 integrity and, as dlscussed
above, FRA is working cooperatively
wilh industry to leverage R&D
rasaurces 'Wa will continue to update
thus docket 1o roflect the resulls of our
ongoing regearch efforts and, ry
indicated obove, may incorporatu
rusearch results in a final rule
developod as a result of this NPRM.

Several cominenters further exprassed
the viaw thal the overnding goal of any
alfart must be tu pravent accidents from
occurrtng 10 the irst place and that
AAR's proposal does nof address the

runt causes of accldents (s g , operating
factors). Again, FRA and PHMSA agree
with commenters in this respact. As
described above, FRA s aggressivaly
wurking through a comprehensive
achon plan to not only 1mprove the
intogrity of tank cors used to tranaport
hazardous matenals, but lo uddress the
raot causes of such accidents as well

B Decombor 14, 2006 P'ubhc Merting

Althuugh cutunenters at the sarond
public mesting, whicl was hald on
December 14, 2008, rused many of the
satne 15suns discussod at the prior
public mesting, discussion at the
mecling focused on a gorios of nine
quostions posed by PHMSA and FRA 1n
tho ineoting notice publication. See 71
FR 67015 (Nov, 17, 2006). Attendeas
again included reprosentatives from the
tayJrond industry, ship¥ing inrustiy,
railroud lank car manufaciuning and
1epalr companles, Tiausport Canada,
amul TSA

Flrst. PIIMSA and FRA askud whal
naw desigus, materidly, or strucinws
DOT <hould bs invastigating tor
improved aceident/dorallment
survivahility ol hazanlous malerlals
tank cars In response to this quashion,
(!l axpraiged the view thal advanees in
mmturial scionco presont an apportunity
lo mvustigats vew malerinls for the
construction amd protection of tank cars
For axamplo, CI notod advances
slenlmaking practices, composiies usexd
for insulation, matenals usad for
thaimal protection, as woll as crash
anorgy managemeni materials,
Sumnilarly, Trimity explained that the
AAR TCL has an ongolng program
ovaluating non-traditional sieels for lank
car construction (.8 , steols not typically
used in the construction of railroad tank
cars) and suggested that DO should
achvaly porticipato in, end fund, this
activily. FRA notes that 1t 18 an active
participant in tha AAR lask force
evalunting thess stesls, and FRA 1ooks
forward to continulng to work with
industry on this research Gl commented
further, howover, that prior to the use of
any of these now matoerials, DOT and
industry would need to conduct
appropriale resears h, uhlizang real
world accidenl data To that end, CI
noted 1ts ongoing research through
Structural Raliabllity ‘Technologios,
which prahminanly identified cortain
malenals ea having tha patentinl to
improve uccidant survivability of
hazardous material rail vars.

ARI stated that in order 1o
accommodate matorial advances, cerlain
existing DOT regulatory requiruments
may need to be revised For example,
ARI notod that the J-type tank car
ragqinres a metnl external jacket for five

protection purposes, but because firg
protection is now provided thro
layers of insulation, the metal jacket is
not necessarily neerled any longer
Instead. ARI explained that certain
carbon fibara may better serve the
ﬁurpose of the metal jacket As

1scussed 1n more detail in the Section-
by-Section anulysis below, this NPRM
propases to retuin the requirement that
tunk cars used to lranspaort PIH matenials
be eguipped with metal jackets DOT,
however, invites further comments on
the effic acy of nainteisnng this
requarainent or suggestions for effaclive,
feasiblo allarmatives

On behalf of the NGRTCP, a
ropresentative of Dow genorally
axplained Lhe now designs, malerals,
and structures being explored by the
project The commenter noted that the
current rail car design for the typical
jacketed pressure car rehies on the innor
tank 10 serve three lunctions (1)
Contun Lhe commudity, (2] carry all
trawn stresses and londs; and (3) protect
the cormmudity from exlernal forces.
The NGRTCP is evalualing the polential
lo saparnla thasa lank funchions, so that
the inner lank's prictary purposs is (o
contdin thy commodity and theo
affectivaly add layers of functionality In
adelioss Urain stressos and loady and
protect tha nnor lank fromn extarnal
tarcas This commonter aluo noted Mt
the curmnt jacketnd pressuro car 13
mada up of threw compnnants (1) An
outer shell ar jacket, (2] an mierstifial
spaca (typrcally 10-12 inchas for 4
chlorine tank car), and (4} the mner tank
and that the NGRTCI 13 analyzing what
can be dono lo improve tank car
survivabilily by ut:lizing the mterstitinl
spare.

Dow further explained that the
NGRTCP was svaluating iwo high-level
tank car designs The fust design under
evaluation 13 how a typical jackated
pressure car could be improved b
adding layers of functionality an
Incorporating altarnative tachnologles,
particularly in the interstitial space The
second design under ovaluation by the
NGRTCP 15 similar to a DOT 113/115
tank-within-a-tank design. The primary
purpose of the inner tznk in this design
1s to cantain the commodity The
interstitial space and outer struclury of
the tank is then used to bear tralnload
strossos and protect the inner tank from
oxtarnal forces, A tonk-within-a-tank
approach allows the inner tank to be
designod around the physical and
chomical propertics of the mater:al
being transported and allows for several
difforent altarnativos for designing the
mtorstitial apace and the outer tank
structura to bear trainloads and protect
the inner tank Far exumnple, Dow
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explained that the inner tank could
polentially be made of a thinner stesl
than that nsedd dn current cars and
wrmpped in a compoaile matenat
Addnionally, deformsble mdlerials
could be used to create “crumple zones"™
1 the interstitlal spacs, the vuter
structwi e of the tank could be
comstructed of a differant typs of sleel,
not nac.essarly suitable for nse ing
typical prassuro car, and potentially an
impart rasistanl cnalimg could ha
applied ta Ihe oular siracture Dow
nolad thal Hhis coudd possibly result 1n
« stronger tank, winch weighs less than
the currant design.

The Deparlinent oncourages industry
fo continue avaluating the potential use
of the now materials, now typos of steol,
and alternative designs discussed at the
meoting. FRA belioves that, by utilizing
axlsting lechnology, e significant
Improvement can be marle to anhance
railroad 1ank ¢ a1 ar cidant survivalnlity
Accurdingly, the parformance standards
for enhiancml hvad and shatl prolschon
sl forth 1n this NPRM are tachnology-
aenlral and are intondad to allow for the
most dasign, materlal, and
manufacturing flexibility, while
sigmficnntly unproving the accrdont
survivabilily of ratiroad tank cars We
ash commonlers lo sithmit data and
nformation concerning alternative
strategies for enhancing arcident
survivability that may he as sflective as,
ot mors effectiva than, the onbanced
head and shell protechion mneasures
proposed wn this NI'RM

Sccond, PHMSA and FRA soliciied
information regarding tank car tap
fittings. Specifically, the agencies nsked
whether there were any design changes
that would enhance the survivability of
tank car top Mithings {e.g , modifications
to height or placement of valves ar
modilications to the protective structure
thet sucrounds the valves) In response
to tlus question, commenters generally
agreed thal {wo af the most important
factors for lop fiting survivability in an
accident are lowering the profile of Lthe
tittings tn reduce vuloarability snd
stienglheninyg e protecion
surrounding the fttings Along thusa
linus, a few commenters reprusentin
the raitmad mndustry suggested that the
ulumate goal of enhancing top fillings
protection should be & thnk ca: with
only 4 lange on the rreuure plete that
cnuld ba skud- or il bar-proiucted, or
a tank car that could be shipped with no
Attings, requiring that the Aitings be
installed at the pont of vuloading. In
rosponse to the 1dea of a tank car being
shipped with no ltings, however,
sluppers genarally expressed concern
wtlﬂ the safety and compatilnhity of
such a system glven existing plant

mfrastructure and the rogulatory schema
surrounding tank cor unloading Trinaty
suggesiud 1hat DOT rould facildate
improvomants in top fittings protaction
by madifying the regulations to require
lower profiles and by replacing the
curren] hardware-specifit: requiremants
with u performence standard  As noled
im Saction IX abava CPC-1178 woukl
ruguure anhydrons ammonta and
chlorine tank cars constructed aftor
Jannary 1, 2008 and used 11 mterchanga
ta have lop fittings designed to
withstand a 1ollovor with a mmmum
linoar velocity of nine mph. Sce
discussion in Saction V above on
interchanpe requirements,

Although DOT 1s aware that incidents
Involving tank car top Attings do occur,
historical accident dain demonstrates
thet top fitings are not a sgntficant
fuctor 1n atlempting lo reduce the risk
assaciatetl with large prudluct losswes, For
uxampla, consdaring the maie than 2
nulhion chlorine shipments heiwern
1965 el 2005, vuly 1 of the 14 Tusses
m accidents from top fittings was
raasonably deemed substontial, with
1,000 gellone logt During the samo trma
frame, the next largost chlorine rolease
from top fittings in an accident mvolved
100 gallons, while the remaining 12 lap
fitiing losses in accidents were small
amounts, many of them 10 gallons ar
less. with an averago loss oF
approximately 13 gallons. None of those
cicents resuitod in injuriea. At the
samo timo, catastrophic losses from
tank-hend or shell punctures averagerd
approximately 10,000 gallons per
accident ‘I'hear dntn domonstrate that
fallmes or hreaches of tank car heads or
shells tend 10 lesd o large quantities of
chemicals released. and accordingly,
paso the grootest safety risk.

Dospite the minimal dsk of
substantlal releasss from tank car top
fittings fn accldents, FRA and industry
dre octively resenrching methods for
enhuncing tank car safety Urough
madifications to top fittings. FRA has an
ongoing research program focused vn
improving the performance of tank car
lop Fittings in the event of coll-over
mudents Additiona!ly, beal the 'TCC
and the NGRTCP are investigating
potential improventents to top filtings
The TCC 15 sxamining the ollectiveness
of various filling profection devices and
the teasibilily of using recessed itings
The TCC hus indicated that initia)
sumulations of these concepts
demanstrate potential for providing
significani protection, particularly st
highor speeds Tho NGRTCP is
examning potential improvemonts
including (1) Lawering the profile of the
fittings: (2) reducing the number of
valvaes, (3) the use of internal closures,

and (4} redesign of {he pressure roliel
valva Wa expert that madifiad tep
fittngs will bu ready lor service trinls in
narly 2008

Although the rusearch appaars
prumising, at this lime it Is
inappropnate 1o propuse new stundards
{by rulemnaking ur otherwise) for top
Alings protection bechuse it is not yet
rlear what modifications would provide
a substanbial improvamant in the ability
of top hitings to:

(1] Wathstand accident conditions,
winle providing at loast the same love)
of prolsction [rom non-uccidant
releases.

(2) Continue to work with industry’s
oxisting loading and unloading
infrastructure, and

(2) Maintein compatibility wath
current emergency rasponse
requirements (e g . compntibilily with
Emurgency Kit C, which s used ta
contain leaks in and eround the
pressure ralief devica and valves in the
cuse of chlurine lanh cars)

Wa expact thal FRA'S research,
tugether with the findings of the TCC
atnd NGRTCP, will Inad Lo v consensus-
hased npluatry standmd for enhancud
lank car top fithings protection. Provided
that tha dasign does nol dawiate from
Tedrial regulations, the Depdrtment will
evaluale implamentation. 16 tha
cunsensus denign loes deviate from
Tateral statdacds or if the Departiment
dewsme that the imlustry actions ame not
sufficent, we will propose revised
Fuderal standards lor lop fitlings in a
separale 1ulemaking procerdmg as aurly
Js next ysar, To supporl these ellorts,
the Department intends to hold 4 puble
meeling early next year to discuss the
need for revised tap fittings standards.
Parties wishinz the Departmont to
consider propased revised Lop filtungs
slandards may, of course, petition 1he
Dopariment al any tumu for a rulamaking
to change the existing Federal
standards 49 CFR 106 55

As dhiscussutd in Seclion [ above,
improving the safety and securily of
hazardous matorials transporiation via
railroad tank car 1s an ongoing procoss.
As we contimuc our comprohonsive
review of lank car safety, we anticipate
holding add:itionat public meehngs to
address relevani i1ssues other than those
contained it this NPRM. At this ime,
however, becauss the loss of luding from
side or head impocta 10 accrdent
scenarios presents the groatest rnisk, FILA
is concoentrating its offorts on thoss areas
for purposes of this rolemaking. We do,
however, invilu commenters to provide
any data or other information rr.ﬁatwc to

otsntin] modificatians to tank car top
ittings ar potential enhanced safaty
standlards for fittings, Including the
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dosign of fttings ntihzed on the Trinity
tank car, Commenters may also wish to
provide data and information
concerning the costs that would be
incurred to modify tank cars bult to tho
peorformance standard proposod in this
NI'RM to incorparato enhanced fitling
dosigns. Wo also remind intorestad
parties that any person mnfr pelihion the
Dopartment to imtiato a rulomoking
praceeding regarding 1ssues relevant to
tho tranaportation ol hazardous
materials by ra] 490 CFR 100 55,

Tha third question posed by PHMSA
and FRA pertained to tank car pnncture-
rosistance (including the puncture-
resistanucs of (he hend and shell}, and
specifically whether thuru nre any
design, material, or manufaciuring
chenyus that could lead to improved
tank var puncture-resistance. [n
rugpanse to 1hus quostion. a
ropresentative of the NTSB suggosied
ihat the relovant maus shonld not he
limitrd to what PFIMSA nnd FRA
lermed **puncture-resistance “ Instead,
tho NTSB noled that low-speed impucis
by largo objocts lead to structural
deformation and posslble puncture, and
accordingly, any siructura) deloimation
and puncture must be looksd at together
as an 1syue of stiuctural impact an
response.

OT recognizas NTSB's point with
regurd to the specific term ' puncture
resistunce * Howaver, DOT's research
offorts are aimed ol improving tho
accident survivability of railroud lank
cars, und in oxamning this issue, DOT
1s consldering not just the ubility ofa
tank car 1o resist puncture, but as noted
in Saction X above, the ngency has
snalyzedd the equipment’s overall
structural response 1o head or shell
impacts believes that an
understanding of & 1ank car's oversll
structural responsa to unpards is
necassary in any effort tu imprave the
ability nf a tank car ty mmniain its
integrity under accident conditions
However, DOT beliovos that for

urposes of rogulutary language setting

orth a perfarmance standard regarding
a tank car’s abiity 10 maintam ils
ntogrity under aceident conditions, the
tarm “'puncture resistance” 18 an
accurate repnesontation of the
perfaormance that neerds to be achiovad
{1.c.. the tank car maintains its inlognty
snuch that no lading 1s releusnd as a
result of the impacl) Accordingly. in
this NPRM, DQT has mainlunud the
term “‘puncture rasistance."

The NTSB also stated that any new
tank car dosign should take advantagoe of
tho large increase i structnral siilfness
and strength that results from coupling
two rigid shells tugether, es cppossd to
a flnating tank-wilhin-s#-tank design

The NTSB [urthor suggzaatad that the
matonals utilized botween the mner and
outer shells shauld ba designed sa that
they can serve as a local impact enargy
dissipation momentum transfer
muchanisin, sffectivaly sprearding cut
the impacting force. Following tha
NTSB's lina of reasoning and noting that
prossure within a tank is a “pushback”
agninst extornal forces, ARI oxprassed
the view that consideration noods o be
given tn lowering the intornal prasauree
of tank cars [dapending on tha vapor
pressure of the commodity contained in
tha car}, so thal impact forces result in
deformation to the tank sheil. rather
than a puncture of the shell

Commenters generally noted that
several concepts aumed at iImpraving
tank car puncture-resisiance are
currently bemg explored in the
induslry, or conld he sxploied For
oxampls, Truntly suggested Uiat fank-
head protection could he providad by
ultra-high strongth, nan-formabla, flat
plates such as armor platmg, thurehy
pormitting tank-head thickness to be
roducad to that required to contain the
internal pressure. Cl commentod that
improving punclure resistanco 1s the
single most important design factor in
enhancing accident survivability. 'T'o
this end, Gl noted that through us
ongoing ressarch with Stiuctural
Reliability Technologies [SK'T), 1 18
looking ut potentinl 1mprovemonts
through a combination of new material
for tank and/or jackot construchion fe g ,
high strength/low slloy stoels) and the
incorporation ol energy-nbsorbing
materiala into the configuration of tank
cars and tonk car jackets Commenters
also suggested that DOT cumsider
technologies ulilized In other industries
For example, ono commenter nated
untiturrorism industry projects regarding
soli-svaling technologies DOT, together
with TSA and industry, are currently
invealigating lhe potential ot utillzing
self-sealing lechnologies on hazardous
malterial tank cars to aid 1 the quick
rapair of the lank in the evenl of a
breach DOT beliuves that 1his research
18 Eramising. paelicelarly in the context
of bullistic impacts Howaver, the
tochnologing appear 1o bo of limied
utility 1n the ropair of tank breacles
resulting from darailments end other
rollision scanarins where Lhe area
braached tends lo be larger than what
resulls from ballistic impacts

Dow, un behalf ol the NGRTCP,
explained that in connection with
improvard puncture-resistance, the
project 18 exammang different types of
stesls (.., the curront TC-128 with
varyug sulfur contents, as well es other
iypes of steels not currontly used in
railroud tunk car construction) In

addition, the NGRTCP is considaring
atructural [pams as energy nhsorbing
and diffusing materials, as well as crash
anergy m4nagement systems, impact
limilery, the use of deformable malerials
{particularly based on experience in the
aulomobile racing industry), and impact
resisiant contings.

In the fourth question, PHMSA and
FRA goliclied information pertaining to
whother there were meusures, other
than accident survivability, such as
unproved secuniy of operating fillings,
o1 an alnliy to Incate cars beyand
current car movemunt reparling
syatnms, that vould improve the oveiall
sofety and security of hazardous
matorial slhpments v1a railroad tank tar
In rasponse 1o this quostiun,
commenters goncrally notod the many
voluntary etfaris. which ore nlready
underway in both the shipping ond
railroud indusines, designed to detoct
hazatdnes maternls leaks, monitor the
lemperature and other condilions of
snalerials buing transporied in railrond
Lanth ¢ atn, andd track the localfons of
railrowd tank car hazarduus matenal
shipmanlis Alihough cotminentars
gonorafly oxpressod the view thal the
axisting car movemeant raporting sysiem,
including the antomatir equipment
idenhification system., 15 suificienl for
pui posus al lorating shipimenls in 4
timoly fashion, most commaniers
expressed support for ufilizing
additronnl location momlnrmglaml
other shipment manitoring technologies
(o g . tar seLirumanl sansors,
tomperaturn sensars) depending on 1he
commercial viability of the technologies
and the risk piesonted by the product
bewng shipped.

Tho hifth quoation PHMSA and FRA
posed at tha public meeting pertamned to
whethor, in addition o nccidont
survivabihty, tonk cars should ba
designod to withstand other Hpﬂ! of
extragrdinary avents (a g., bolliste
attack or unauthorizad accass to tank car
valving), In rasponse o this question,
one shipper commented that tank cars
should not be des:gned to withstand
exiraordinary evenis Instesd, the
environment in which tank cars oparate
needs to be modilled to prevent such
extraorchnary events ss derailments.
Other commenters suggested that lank
car design changes should be made to
preven! unauthorized arcess to the cars’
contents and lo potentially withsiand
bailistic attack Generally, however.
commenters recognized tho noed to
examine any such patential changes on
a risk basts, taking 1nto consideration
whether such roquirements would be
cost effective in particular situations
gwen the risk prosented hy a particular
commaodity
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Noting that the HMR currently
melude performanco standards for
coupler vartical rostraint systems,
pressure reliel devicas. tank-head
puncture-resistance systams, tharmal
protection systems, aid servirn
aquipment pratection, the mxth
quostion PHMSA and FRA posed at the
public mecling pertmned to whother
thnse standards are ndequate for future
tank cars, and if not, what areas and
aspects of 1diliomt tank cars nced to be
improved 1n response lo this question,
Trinity suggested that the current
requiremont in the 1IMR for top fittings
protection on prussure cars (40 CFR
179.100-12) 18 nat a parformonce
standard and should be mada one In
addition, Trity suggnsiud that the
HMR should be updatad 1n other arvas,
such as hottom cutlet priiection and
requiring normalized stunl for prossure
cars, o make the repulalions consistont
with industry standards, Cehinng
1t nmments rasod at the inrlal pubhr
mweling, Cl suggested that all railroard
freight cars bo equipped with double
shell couplers ta aveld couplers on non-
hazardous malenals cars from becoming
disengaged am! breaching a tank car
containing hazardous materials, FRA 18
achvoly researching Lhe palontl
Lenefits of modifying lisight car
couplers (c.g . the use ol push-back
couplora or othor coupler Lechnology
advancements) to potentially reducs the
liketlihinod of a tank car baing punctured
by the coupler of annther ear during an
accideni 1 the resulls of FRA's resoarch
demonstrates that surh couplor
modifications wonld mcroasa safaly
cost-cffoctively, FRA will considu vuch
a requirement in a futurw rulumaking
proceading.

Commenters gunerally nxprassed a
preferonce for the developinent of

rmance standacrls, as opposed {0
hardwars-specific requiremants
Commenters noted, however, that there
1s not uniform agresment on what
constitutes a8 performance standard For
gxample, CI stated that a performance
standard 1s somathing that is physically
verilialle, sl can be tosted to,
consicders rsks snd benefits, and that
can be applied to new tachnolngies and
new dosigns. Howevar, Cl noted Lhat the
probability of release Is not something
that can he tested to Trinity also
expressed support for uhlizing
performnnce standards 1n tho tank car
regulations Tnnity suggesied that any
performance standard should also
include at least one default hardware-
specific standard that can be apphed by
thoso who do not have the time or
rasources ta dovelop their awn
parformance-hased design Aaan

exampla, Trinity cited AAR's CPG-
1178, which contains both a
performance standard and a default
dosign standard conforming to the
performance standard Cxpreasing the
view that C"G-1176 is a true
performance standard, AAR encouraged
tlie Department to use the work nfroady
donp by the TCC

Wae agroe with an approach that
spoctfics a porformance standard In
fuct, in the final rule relating to
Crashworthiness P*rotection
Roquirements for Tank Cars, 8 we
agreed with commenters that a
performonce-based standard for shell-
puncture resistance «onuld have marit
over 4 specitication-based standard At
thut time, howaver, we did not have the
dats o suppul 4 perfiinnance-based
stundard Since thun, wa have
assemblad ohough reseorch and data 1o
allow for the promulgation of a
wrfurmance-based standard, which will
"unlar new technolagy and provide
dosign. matemal, and manufacturing
Rexibility

T he soventh question on which
PIIMSA and FRA solicited information
pertamed fo how tho ngencies should
congider rlsk factors in detenomning
whethor to require tank car salety and
sccurity enhancements. Fol axample,
tho agencies asked whether the risk of
the carfcommodity palr should be
considorad so thel impruvements would
first apply o the car/commodity pans
considared 1o hnve the gleatust 1ish m
for which Lhe car/fcommodily pan
would banefit most from the
improvemant. In addition, the agencias
solicited information on whai other rish
tactors should be consylered

In response Lo this question,
commenters panorally mamtamed thal
tank cer safety and securily
enhancemenis should bu basuc on the
fizard of the conunodily involved, as
wall a3 the existing 1ank car safety
features, malarials, and methods of
construction For exampla, C1 stated that
the appropriale way o prioritize tank
car safely enhancomants 15 to start with
those coinmodities that have the greatest
consequunce and preatost Iihelihood of
rausing cansaquencas if reloased
Accorhingly, Cl concluded that starting
with PIH matanials was logical
Stnilarly, citing its elfurts at dovoloping
an enhanred tank car standard, AAR
commeanted that lank car safty
improvements should first focus on the
cars carrying connnachtias that aro
hezardous to humau health (1 e , PIH

Al Crushworthusayy Proteriton fequirements for
Tenk Cars Detechon and Raparr of Crocks, Pits,
Currusion, Limng Flaws, Tharmal ot Fliusrs
ctued Cthee Defects of Tank Car Yok, Bu FE 400648
(Sept 31 10U

materials) Even mors specifically, AAR
suggested thai thoss PTH malanals wath
the highest hazards and thuse shIFpad
most often, should be sddressud first
With regard lo the tank car ilself, AR]
noted thal the better protected a lank car
is af the prasent time, 1t shouid be one
of tha last cars retrofittud or taken out

of service Tn addilion, ARI exprassed
the view that the urder in whiih cars me
rotrofitted or 1aken out uf service should
be left 1o car owners

Wa agree thut cur awners need a
certain amount of Nexihilily in
munaging inprovements to tholr tank
car flesls. Accordingly, this NPRM
proposes an implomentation period
spread over eight yoars during which
car ownors are free {o manage the
implementation of the propased
enhancements within tl:eir fleets,
provided certain mileylones dre mat
The NPRM does provide, however, that
five years after thw eftective dale nf the
final rule, tank cars manufuciired using
non-normalized steel for head or sholl
consirurhon wonld no longer bo
#ulhoitzed tor ihe lransporiation of 1111
matenals

The wighth question posed by PHMSA
and FRA portained to whether the
stallution of bearing sunsors o other
on-board tracking/moniloring systems
capable of monitoning, for example. tank
Lur pressure, tomperature, and safoty
condilions, would improve the salety
amd suenrily of hazardous materinis
slupmunts by railroad tenk car and, \f
<u, whether implemsnuing such a
wysten is foasibla,

In responso to this question,
coimneniers genorally noted that many
hazantous matorials shippers have
already lmplemented onboard tracking
and moniloring Avstems ter a varioty af
reasons A representative of the
NGRTCP noted thot it was expected thut
ceriain on-board n'al::klrglmunilnrmg
systams would be included in the Next
Generation Rail Car design, but that
many detailed pructicalities ol such a
system would need to be addressed
(e g . moniters attached to individual
cars or through a systam ol wayside
detactors, the utilization of data
collacted and communication of that
data to affecierd parties)

The Anal question posed by 'HMSA
and FRA pertained to whethar the
installation of electronically cuntrolied
pooumatic (ECF) brake systems on tank
cars wauld improve tho safaty of
hazardons matenals shipmonis by
ralicoad tank car Only Teouty and a
reprasentative of the NGRTCP
responded lo this question. Expressing
the view that for ECP brakes to be
oflectiva, all equipment In a train would
have o be aquippad with such brokes.
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Trunty commented that ECP brakus
would be of litile or no benelil
Improving hazardous maturia] safety A
representative of the NGRTCP, howavar,
noted that the Next Generation Rail Gar
will prabably incorporate a duality of
sysiems—a traditional brake systam
with the aaticipation ol ECP brakes
This commenter further nuled that the
implementution of ECP brakes is & long-
term 1ssue Allhough FRA encou
industry to purane implemeantation of
ECP brake technology s expeditiously
as possible, and 1s encouragod hy
NGRTCP's represenialion that a now
tank ¢ ar design may incorporate the
duality of brake systoms, FRA
rucopizes Lhut this 15 a long-term issuae
affecting the ontire railroad industry,
and accordingly, such a requirament s
outside the scope of this rulemaking

C March 30, 2007 Pubhc Meeting

The third prublu- ineeting was held on
Mare h 30, 2007 At this meeting, FRA
axplalusl that DOT is aggressively
wuorkang o develop a porformanca
standard for an enhancod tank car
design, whirh will ellow innovahon and
fustetr now technology in the tank car
tlesign process FRA, through
rapesanialivas of Volpa, presented its
prelunimaiy 1esenrch rosulis regarding
tank ear sw vivability, and solicited
rcommonls from mecting participantis on
sevaral spocific ideas regarding how
DOl was consydering moving forward
with the development and
implomentation ot n parformance
standard based on that research In
additlon, on behalf of the AAR.
Christopher P L. Barkun, Ph D, ul the
Unuversity of Llinois at Urbana-
Champalgn, Railroad Engimaering
P'rogram. prosented the rasults of a risk
arl;:fym performed by the University on
bohalf of AAR pertaining to PIH
mnterinls transported by tailrosd tank

car

First, FRA notarl that, in hght of the
NTSB recommundations m responss to
the Minot accident and the mandates of
SAFETEA-LLU, the agency's current
research effurts regarding tank car
survivainlily are primanly focused on
tank-hnad and shell perfarmance. In
respunss, commenters stated that DOT
should also consider enhancemanis to
top fittings protection in uny rulemaking
designed to improve tank car accident
survivability As discussed previously
1 this section, although we believe that
unprovements to tank car top fittings
may be one method of enhancing tank
car safely, we are not proposing new
slundnni{ for top fittings prolection at
this time because the research
domonstrating the efficacy and
feasibility of such enhanced standards 15

not yel unmrlule. Addiionally, based
un listonical aecidant dala, the gratust
hikelihuod of a catastrophic release uf
material from & tank car 13 through the
tank-head or shall, nat the fittings.
Accordimgly, this NPRM facuses un
enlisncing tank-tead nnd shell ampact
rmsistance FRA will, howaver, c anlinue
tu investigate patantial improvements lo
tank car top fittings and if appropriats,
will pursue such improvemenis in
sapwrate rulemaking procaading.

rcomud, Volpe mads prosentahons
relating to FRA's tank car ressarch
program Volpa's prosentations focusoed
on throo ospects of FRA's ongoing tank
car ressarch program’ (1) Derailment
dynamics analysis (desighed to
calculate ranges of closing speeds and
incidence angles butwesn cars involved
in pile-ups}, [2] dynamic structural
annlysis {dusignmd to estimale the fices
eorrasponding to closing speeds for
hnad and slmﬁ unpacts) and (3) damage
assassment (designed 1o astimate
daformations lo lank-hoads and shells
and the force at which puncture 15
axpeciod lo oceur] Volpe axplained that
the Lay 1esults of the dermiment
dynamics study are thot (1) train sreutl
has the most significant elfect on the
number of cars that dorail, and (2)
cloaing speed (that 1s, the car-lo-car
impact spend] 1s approximately ono-halt
tha train speed at which the dormilmant
OCTUrs.

In response to Valpe's presentalions,
meeting participants posed saveral
quushions A few participants
questioned why FRA did not axpheitly
model the Minot or Graniteville
derailmeonts and what efforts have been
madoe to rolate the modeling results to
roal world scenarios. Simtilarly, noting
that Volpe's derailment dynamics
models ware “straightiorward' models
that consider just one forcs ucting
against a car. one commenter noted that
real life deratlment situstions ars
genarally more complicated, As noted in
Section X, alwve, FRA's resgarch was
initially eimad ut develaping u
deia1lment model specific to the Minot
accudent However, due to the mherent
complexities and vansbies surrounding
any derailment situation (o irack
layont arxl condibion, thres dunensional
Inpofmphy of the local terrain, car type
and location witlun trin consist), the
initial and boundary conditions of
perticular uccident scenarios cunnot be
reasonably uscertainod. Additionally.
the initial perturbation (1.e., the train
speud and track locahion) resulting in

erailments is not precisaly known.
Accordingly, FRA rovised lts research
objective Lo define a gensrulized
derailment situation Identifying the
saliant features of derailment situations

based on historical accident
cunseyuences This information was
{hwn used to establish more eastly
analyzed impuct scenarios (i e, post
derailinenl car-lo-car interachions; and
the speeds, orientations and trajectories
of the cars as e function of locakion 1n
thw train)

Commenters also noted that nithough
Valpe apparently used iwo different
mudels in its derailment dynamics
study, only Lhe resulls of one modol
wore prasentued m detall. As noted at the
publie inesting, although Volpe utilized
two modols to mvestigdle the
derailinent kinamatics, aach of tha
models pradicted the same trends
Accordingly, for oasa of prasentation,
only the results of the ADAMS
(Automane [Nynamic Analysis of
Mechanical Syslems] model wors

nusunted In any detail ot the mesling
ber ause of Lthe ability of the ADAMS
softwars to provile anfinabions of the
rasnlis,

Noting thet Valpe's presentatlon
showad that the highosi closing speed
oceurs for the last car 1hat allows the
coupler o break, one 1 pmmenter
questionod what would happoen if more
couplers wore aflowaed 1o bruak and
whathist 1t was expocled thiat the highest
closing speed would always ocem «l the
poinl FRA saxplaineil that the highest
closing speed may necur at the pnind of
tha last coupler hreak, bt again noted
that the average closing spuud hulwean
cars 15 approximately one-half the itial
train speod In addinien, because
software limitations only allowsd the
modaling of up to 1en couplar hrenks In
a particular scenario, FRA staled that
before any more concrote conclusions
can be drawn, further rasoarch weould be
necessary

Another commonter inquurad as to
how much variation in force the
dermilment model could pradict and
whather Monte Carlo techniques (ue..
type of computational algorithm
utibzing random numbers and
probability statistics to ssmulaie the
behavior of physical or mathematical
systems) should be applied ta try to

evalop a more statistical understanding
of the potenbal vaniebility. ¥RA noted
that although Monta Carly ter hniques
could he applied, FRA's first and
foremost locus s on predicting the
salient car-to-car interachons that tahe
placo during derallments FRA intends
to analyze the foreos achiaved in other
modaling programs using nom-lmear
large delormation crush caloulations
and validate the models by full scale
tosting

Commenters also questioned why the
baselina car mass utilized 1n the
doratlment dynamics study was 150.000
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pounds (which does not represent a
typirel light car or a typical lostded car)
and whether the initlal angular velacity
usad to couso a derailment has a large
effect on the number of cars derailed
anc/or Lhe secandary car-to-car impacl
spoads. [n response, FRA explamarl hat
the basaline valuos utilized 1n the study
wero variod +/ - 20% 1o +/—50%
Further, FRA noted that a sensilivily
analysis of the results [romn genoralized
derailment scenarics demonsirated that
both car mass and inilial angular sltmerl
rausing o derailment are very weakly
correlatad to the number of cms that
derail Instead, the highost senmtivities
are nssocialed with imitial train speed
and the ground fmehon experenced

Stating Lhat, in mos! real-world
accudenl scenenas, tank cars nre
impacted by ““conpler hke” objects, ane
eommentor quostioned the use vl a
seuare [at-surfaca ram in Volpe's
maodeling o impaoct the tank-huady and
dliells wlule another commentar
questioned why the colllston dynanns
mndet of a car 18 shaper liko g cube
Speaifically, Trnity noted that iy us
own crashworthiness analysis
parformed on Uhe newly designed
Trinuty car, a rigld couplee head was
used as the impacting objort Further,
Trnity notod thst aftar lhe
crashworlhinesa unulyses was
completed, the results wore compared
with real-world accidonts, as well as the
type of punciures und 1ank deformations
li"mt octurrud Trimtly further repo ted
finding a good corralalion between their
carashworthiness anulysis and tho shape
of punctures und doformations found 1n
real-world accudont vehiclos,

FRA respondud that the colhston
dynenucy modul 15 a lumped mass
mode) connected by non-linear spnings
and that the masses are treated as ngid
obysets Cocther. the collision dynamics
muilel uses as an input the lorce-crush
characteristics prodicled or measurerl
from analysils and testing This input is
derived through the application uf the
sunplified colllsion scenerlos defined
for the porformance standerds. The
shape of the force crush charrctunstic 15
wnakly affocted by the Impactor size for
a range within +/=30 percenl of that
prescribod in the testing program [Fihe
impadrtor s1ze was sufficiently sinall,
then the mode of material Failure
inihabion would change. The impactor
s1zo choson for tho baseline testing
rapinres tho saliont deformation and
I'aill‘um modes ohserved in accidents and
nsling Actordingly, neither the shapu
of the impacior or the car is
daterminativa FRA further explained
thut in accidont sconarios. a tank car
tnay be impacted by a varisty of
difterent ngjacts {o.g . couplers, pieces of
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rail. rml car trucks. other car draft aills,
side sills) and accordingly, the goal of
FRA’s current research 18 o develop a
standardized muthod for comparing the
rolative performance between dilferent
tank car designs, regardless of what the
1mdpactor 19 10 o pariicular scenario.
Additionally. as Volpe noted at the
meoting, the simulations have resulted
in modes of deformation Ihat aro similar
to the deformations fournd 11 wocident
vahiclos

Another commenier also noted thai
the modeling presented by Volpy gl the
masting addressed mam line
derailmants ontly and gusstionnd
whethar FRA inlonded to oxpand the
analys:s to colliston seenatios In
response lo this commenl, FRA
axplained that generally. colhsions
degenerate into derailment-hike
situations Accordingly. the secondary
ear-tu-car interactions obtained through
Volpo's modeling and rovlew of
historical sccldent consegquances
providoed o methodology o simplily the
impact conditions suc h thdat a
generalszed performance staidund for
twa cars interaciing counld be idontified
Utilization of this performance standard
compares the relative pet formancn
botwean different tank ra: dusigns, and
FRA further ilans lo imnvesligdle 1hoe use
of pushback cnuplars anil doformable
anti-climbing systems to docranse the
ageressivily balivean now and alder tank
car designs 1 the futurn

Wilh regard to the (lynamie structural
analyus, noting the appaient duchile
moperitas ol the model materials (1.e.,
that the ellipticul hedl dlioost luens
itsslf Insite oul), unw conunonter
queslioned whal type ufl matennl model
was heing nsed At the meeling, Volpe
explnlnag that the 1ensile strength of the
matenial bewng modeled is the minimum
regurad for TC-128 stesl Further, DOT
noted that the resulte presented waro of
an emnpty tank, whera materal failure
was not allowed. Tha rosults
ropresentod the first step in a series of
mnyels that gradually build n
complexity-—starting with an smpty
tank and applying first elastic, then
elastic with plastic loadings. and finally
building up to metonal fallure Alter the
mndel rasults are checked against
analytical solutions availabla in
litarature, pressurized fluid lanks will
e evaluated in the samp manner.

Al the meehny, Volpa also addressed
the full-scals impuct tusts beung
performed on exishing DOT 105A500W
cars in an effort ta develop n
methodology for assuring a mimimum
loval of tank integrity, defining the
conditions for which a tank car s
vapable of maintaining ita contents, and
rduntilying the maximnum speod at

which a lank car can survive the
ganerahized impnact sconarios devalnpead
in the derailment dynamics study In
nusponise to ting porhon of Volpe's
presentalion, commenters rmsod two
mieIn concerns. Firsl. commenlurd
guustiongd how 1ha pressura and outage
requitements used m Lhe tests to
establish the basaline performancn of
currant tauk cars were chasen. DOT
axplained that although a pressure and
uulags that could be expected in
evaryday transporl wero ulilized (r.e,
10 6 percont outage, 100 ps1 pressurs).
hrcause tho goal is to astablish the
rolativo performance of different tank
car designs, such parameters are
ultimately irrelevant, provided the same
pressure and outage 13 used for all cars
analyzed In other words, in order tn
establish ths relative performance of
chflerent tank car desipns, all designs
oust ba insted under the same il
and honndary condibions including
weights, piassure, and outnge)

Second, cnmmenters again quostinonad
why DOT was performing “simplified
tosts” and not oxamiming tho effect of
applying muluplo farces ssmultoneously
in different locations on lank cars. DOT
msponded that 1ts goal is to esiablish
tho rolative performance of different
taoh car designs by duveloping a soto
and sample tost that is rolatively susy iv
sot up and conduct, casv to analyze, and
providas rapoatable results FRA
1eitarated that tt did not intend to
concuci a test that represents any
particular accident situation. instead,
IRA's goal 15 to establish a 1est thal
provides Lthe salient and predominant
Eanlurn modes observed from histoiical
accident consequences in a consislunt
manner

At the March 30, 2007 meeling, FRA
also prosonted saveral specific ileas
regarding how DOT was considenng
moving lorward, given Lhe results o
Volpe's research FRA nolod that 1t was
considering imposmg a 50 inph spead
resiriction on all tank cars « mrymg PIH
malteriuls, Assuning a 50 mph speed
restriction, based on Valpe's research
anticipating a clusing speed of 25 mph
in the evenl of a derailment or colllsion,
FRA staled thal it was also considoring
sutling u performance standard requiring
tank cars to ba consiructad such that
lank-heads und shells would ragist
puncture or other calastrophic loss from
Impacis at spveds sround 25 mph.
Because uny nucessary tank car fleot
change out would require a raasonable
implementation period, as an intorym
mneasuro, FRA noted its consideration of
imposing en interim 30 mph spead
rostriction 1n dark territory for trains
transporting PIH tank cars of current
designa, based on the higher train mile
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collision risk and the increased
drrailmont risk prosant in dark territory.
In respanse to FRA's 1daas, one
cosmnenter nated that FRA's proposal
presented o “onc-size-fits-all” approach
to anhanring PTH transportation via
railroad fank car This comnmantsr noted
that there are many PIH malenals that
tlo not pose tha snma dangers as
materials such as chlorine and
anhydrous ammonia. This commenter
uxpressed the view that FRA's proposal
wonld be “extremely penalizing” to
thase ather matnrials,
T'or uniformnity purposes, in its
aulations, DOT has histoncally
addrosaed hazm dous materials as a
class Employing this rationals, DOT
decided that, for Lhe purposes of the
present rulemaking, 1t would shimlarly
addruss PTH materials bs o class
Mureover, while some PIH malerials
midy nol pose as ginat a threat to the
publie and the anvironment as other
P11 malurials, il ia in the public's best
mloresi that all PIH materials aro
transported in the safest manner
possible Additionally, in this proposed
tule, DOT has identified a performance
standard rather than a spocific standard
which provides the rogulated
rommunity with the fﬁaxlhillty to design
an enhanced tank cor with features that
are appropniate for the type ot I'[H
malenals that the car will transport
Uthior commenters questione
whothor risk would be cousidered and
how benofits of implementing such new
rexuireanonts would bo quentified
Lastly. one commenter exprassed the
view that given current tanh gar ™~
manuforiuring capacity. a fivo- to 1on-
year uuglnmamnuon poriod would be
iensonable Tlis commenter further
nuled that existing tank cars designed to
army anhytlrous amnenia coull
retrofitted and ulilized \o irmnsporl
matenals ather than PIH malerials, bul
tmslm? chlorine curs, however, would
probably need to be ruplaced.

XIL Proposed Rule and Allernatives

The propased rule would sesk lo
cartrol destructive forces braught 1o
bear on tank cars in the course of
derailments and collisions by
establishing a maxumum speed Limit and
by enhancing the ability o?thn package
to withsiand those forcos by making it
mora crashworthy Although the
propused rule would establish a
performance standard for hesd and shell
puncture-resistance, this 1s most likely
to bu achieved by a strategy to absoib
energy short of breaching the tenk. The
proposod rule would alsn impasn a
more stnngsut mi on train spaad
durng 1he pariad lank cars of current
design remain in usa. There may be

other means of achueving the same end
rosulis (o.g., proteching persons fram the
effects of MH materials reloased into the
atmosphere], and DOT nvites
comments that might identify such
means and describe how ther
effectivennss might ba verified

Minigation of harm frnm aceidental
releases 15 a major companent of any
cflart to improva the salety of hazardous
matenals transportation. DOT nngngas
in significant achans ta help prepare
emergency responders for hazardous
malerials lrlelunsg]a Fur wnstance, PIIMSA
periadically publishes an Emergency
Response Guidsbook, which provides
information on inital steps to toke to
1uspond to hazurdous materials
accldents. with the objective ol ensuring
that ¢t is prasent at every command
center and on avery emergency velucle,
As noted abova, the rallrund and
chomical industries conduct outiaach to
local authoritigs through Lhe
TRANSCAER® program. In Marrh 2005,
the AAR, with FRA encouraguinun,
adopted on amondment Lo its Cuealar
No OT-55, which aslablished

rocedures for pros iding information to
ocal emergency response agencies
concerming the tap 25 hozardous
maotenals transported through ther
communitiss,

Ensureng the availability of detailnd
hnzardous materials information. when
an avent does oceur. Is also a cribical
means ol mitignting the consequencos of
u rolense. The HMR require that
railionds maintain hazardous materials
intormation on-board trains roflectmg
the position of cars 1n tho tra:n. and
huzard inlormation regording the
commauclities transportad in specific il
cais " FRA actively enforces those
1reyuirements through penodic audits of
rui\rnud information systems and
through ravisw ol documentation an-
buard tealns

In rasponse to the accidents detailed
in this notice, FRA approached the AAR
and requastad consideration of
additional avlion to ensure that detailed
and specific huzarduus materials
information. wcluding the pusition ol
cars i Lhe train, is readlly available lo
ulm-rﬁam.y rusponders sven when crew
mumbers ars disabled or otherwlse
unable lo contact responders at the
sceno. FRA conducted two meetings
with the AAR, various railroada, and
BmPrgancy rasprinsa orgunizalions te
discuss enhancements lo the emergency
responsy sysiem that would snsurs
emergency responders have access to
necossary information during incidents
and accidents, As a rasult of the
discussions, and in response to the

139 CIR part 124, subpant G; 49 CFR §174 28

positive comments from tho emergoncy
response community, CSX
Transportation (CSXT) and Chemtroc,
the chemical industry’s 24-hour hothne,
antered into 4 pilol project 1n Auguat of
2003, 1o test improvements Tho pilot
praject consists of providing accoss to
the Chemtrec watchstanders, who havo
duect commumcations with emargency
responders. o GSXT s infarmation
nelwork whers they can obtain virtually
real-ime inlormation, either verbally ot
via eleclronic means. almost
immethaluly altwi recuiving notlfication
of an meidant or aceldent. This system
relies in part on Irain pouilon
intormation from GSXT loromotives
aquippad with Global Posilioning
Systemn rececivers and moans for
communicating the position to thy
CSXT n{:aﬂ:ltiuns conter. togather with a
gevgraphic information systom on
which the information 13 displayed
This 15 & capubility not yet fully
available elsswhere in the industry, but
1l could ba acquirer. PHMSA and FRA
roquest that cornmentors nddress the
following quostions (1) Are other rul
carriers cansidening the implementation
of emergency rosponsn communicabiong
systems simtlar 10 thal conrenily luing
irstad by CSXT? (2) Are there
impedimenta to mote widaspruad
implomentation of such communicalion
syslems? If 50, haw shoukl thasa
impadimenta he addroased? (3) Shoul:d
the Federal governmeni promnte mnie
widesprend adoption of such
communication systams? Il so, how
could this ba accomplishml?

Mora generally. wo ask coinmenters tu
consider the relationship bulween
gffective emergoncy response actions
and risk reduction As indicater abova,
the HMR addross risk in twa ways—that
is, tha regulations are intended 1o
reduce the nisk of an occident ocenrning
and to mimmizo the consoquencos of an
accident should one occur Commenters
mny wish to provide romments
c oncerning the extent to which eftective
emergency rosponse, including
pruaclive measures such s alert
warnings, evacuations, and shelter-in-
place directlves, affects the basic risk
squdtion (risk = the grobablllly ofan
acuident multiplied by the
cansequences of an accident) and
whether there ure ways to combine more
effoctive emergency reaponse with
accident prevention measures to
snhance ovarall safoty

Similarly, Dow's safoty program for
these praducts Is exploring more
cffective tracking anmil remata
monitoring of tank cars 20 that, n the
case of an incident or acridant, rritical
parameters such as gengraplic lacatian,
internal prassure, or proditet
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temperature might be dotermined and
provided to emergency respondors.
PHMSA and FRA invite commenters to
atlilrass the axtant tn which Uhis stratogy
pramisus advancns In safety that might
substitute, in whole or in part, for the
proposals contained in this NPRM. We
also ask commenters to discuss whather
thore aro additional regulatory options
that should bo considered

X1II. Sectinn-by-Seclion Analysis
Part 171

Section 171 7—Referonce Material

Exisling & 171.7 nddressus raleiance
malerials that ara not specihcally set
forth in the 1IMR, bul that are
incarporatad by rafucence into the TIMR
We propose to amend § 171.7(a}(3). the
table of material incorporaled by
roference. to add the entry for AAR
Standard S-286—-2002, Specificution for
286,000 lbs Gross Ruil Loud Cars for
Froe/Unrestricted Interchange Service,
rovised as of Scplember 1, 2005 AAR
Stondard S-286-2002 13 the existing
mdustry standard tor designing.
building, and operating ra1l cars al geass
wuights hetwoon 264,000 peunds and
286,000 pounds. By incorporsting AAR
Standard 5-286-2002 inlo the HMR, we
will ensure that tank cavs exceeding the
existing 263,000 pound limitotion and
weighing up to 286,000 pounds gross
weight on rail aro inechanically and
structutully sound,

Pait 173
Sactton 174 31—Use of Tank Cars

Existing § 173 31 nddresses tho use of
tank cars lo transport hazardona
materials and cautdiny vanous safuly
system and marking requiremunts. This
NPRM proposes to revisa extsting
paragraphs (a)(G). (L)(3), [b}G) and
(8)(2)(1). as well as add new paragraphs
(b)(7) enu {L)(B] Existing paragraph
{a){G) explains that any tank car of the
same cless with a higher tank Leat
pressure than the tank car suthorized m
the HMR may be used It also spocifies
the hicrarchy of the letters in the
spacificalion marking that indicale
special protective sysiemns (8 g., [ for
thermally protected, jacheted cars, T
for thermally protecied, non-jucketed
carz, “'S" for cars with hend shiolds but
without thermal protochon, and "A"™ for
cars withont protective systems) for
which cars are squipped We ars
proposing to add the latter "M Lo
reprasent tank cars with Uie enhunced
tank-head and shell puncture-rasistanco
systoms of this proposod rule, but that
do not meot the HMR's thermal
protaction requiremant. For tank cars
that maot the tharmal protection

I'EIL'I.III‘ﬂmBnt and aro equippad with the
enhanced tank-hoad and sholl puncture-
resistance sﬁstmns propesed, we are
proposing the use ot tha letter “N"” in
the specification marking. Additionally,
we are proposing to modgnfy the
hicrarchy of use to incorporate thess
two now delimaters in a manner
consistent with the current hiorarchy. In
other words, tank cars with the
delimitor '"M" may be used when “A"
or "S" 13 authonzed. Tank cars with tha
dalimiter "N" may be used when tank
cars with an A, "8,” “T." "]," or "M”
are authonized,

Woe are proposing the use of two
ditterant delinuters for tank cars
musling e enhanced hesd and shell
L;rnlar.tum requiraments of this propasal

acuuse thora are some P[H materials for
which tha HMR do not require use of o
tank car with a tharmal prolection
system [e g.. hydrogon fluande.
anhydrons ommomin) Thorelare, we
hava proposad tn allow a lank car to be
construcled that would meet the
enhanced tank-hend and shell punctuie-
resistanca system rncllll.urumﬂnts. but nol
be equipped with a thermal pratechon
svstem

Existing paragraph {bl(3) roquires
head protection for all tapk cars
trunsporiing Class 2 matorials and tank
cars construeted from uluminum er
nickel plate. We are proposing to revise
this paregraph Lo remove outdaterl
cumpliance dates. and require tank cars
used] to transport PIH materials to bo
oquipped with an onhanced lank-head
puncture-resistance system.
Spocifically, proposed paragraph
(b)) redemies the existing head
pralechion requirements for tank cars
used lo lrunsport Clazss 2 materials,
ather ian PIH materials, and tank cars
construcled {rom aluminum or nickel
plala used ta Iransport hazardous
matenials

Nuw paragraph (b)(3)}{11) would
raquire all tuuk cars used to transport
PIH matorials to be eyinpped with the
enhancud tank-head puncture-resistance
systom of Pmpmd 179 16(b).
Spacifically, beginning lwa yuars ufter
tho effectivg date of tha final rule, new
paragraph [L)(3)(1:){A) would require all
new tank cars used for the
transportation of PFIH materlals lo
ennform to the enbanced head
pratection requirements uf 179 16(b).
Within eight years of the sffective date
ol the final rule, nsw paragraph
{b)(31(1i)(B) would roquire all tank cars
used 1o transport PIH matcrials to
conlorm to the enhancad head
prolection standard. This proposed
mmplementation period would allow one
year for the design of tank cars meeting
the proposed perfermance standard, a

serond year for tank car manufacturers
ter mochly their menulacturing process
as necessary to construct the improved
tank cars, and a further six-year period
i bring the entire North American fleot
of PIH tank cars into compliance with
the unhanced standards. The
Dapartment has developed this
pruposed implementation schedule alter
careful consideration ol the number of
tank tars m PIH service and tank car
munufacturing capacity After the
implementation Feriod. any tonk car
thal transports PIH muterials 1n the
Umited States, including PIH-carrying
tank cars that orlginate 111 countrier
ouiside of the Unlind Status, must
conform 1o the enhanced tank-hoad
punctura-resistance standard As i all
aspects of this propossl. however, the
Department roquests comments as ta \bho
frasibility and costs of this propesed
unplementation schedule, us well as
sugyasiions for uny alternativas. Wo aro
parhcularly interesied in data and
information concerning current tank car
manntarturing capacity und whethor
capacity himitatians will atfect the
implementation period propased in Uus
NI'RM

Existing pavagreph (b)(G) requues tank
car owners 1o nuplement measures o
onsurs the phesed-in completon of
modficatiuns previvosly requued by
the Departuiunt and to annually report
progress on such phaserl-in
implementation This NPRM pioposes
to modify paragraph (b){b] by deleting
the referonces to pmugraphy (b)(3) (head
protuciion) and (s)(2) {special
requirements for tank cars used to
transport PIH malarials) b ansy the
existing compliance dales in rach
section have now passed and fhis NPRM
proposns new madificatinns, willi new
comphanceo dates sot forth 1n proposed
£§173 21(b){3) (head Jn-olm lion), [bY7)
(shell protection), and (b)(8)
[lwlememalion schedule)

ow parngraph (b)(7) wounld requure

tank cars used to transpart i'[H mataerial
io bs equippod with an enhancerd tank
shell punclure-resistance systam
Specliically, proposed paragraph
{b)(7)(1) would require that beginnin,
two yeurs after the effective dato of t
final rule, all new tonk cars to be used
for the transporiation of FIH materials
must comply with the shell protoction
requirements of 179 24 Furthermore,
new paragraph (b){?)(n1) would require
that within eight yoars of the effoctive
date of thoe final rule, all tank cars used
to transport PIH moterials must comply
with the ophanead shell profection
standard ‘[lns proposad
implementation schadile s consistant
with that proposed for the enhancud
tank-head protection system It would
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allow ons year for tho design of tank
cars meeling the proposod performance
standard. a secand yeer for tank car
manufacturors to moditfy their
manufacturing process as necossary to
construct the improved tank cars, and a
further s1x yoar period to bring tho
enlica North Amencan fleot of I'H tank
cars into comphance with the enhanced
standard. Agnin, after the
implemsntation period, any tank car
that transports I''H materinis in the
Umtod States, including P'lH-cairying
tank cars that ongincte in countrles
outside of the United States, must
conform to the enhanced tank shell
puncture-resistance standard The
Department requaests cominents s lo the
[ensibility and eosis nf 1lus proposed
implementation seheduls, us well as
suggunstions far uny alternalives

nw paragraph (b)(8) 15 addad 10 set
forth the phased-in tmplemaniation
schudule for the enhonced head- and
shall-protection requirements of
proposed 179.16(b) and 179.24
Spacifically, new poragraph (b}{8(1)
would requiro ownors of tank cars
subject to these enhanced requirements
to have brought at least 50 percent of
therr affected fieet into compliznce with
tha now requiremonts within five vaars
of the linal rule’s uffective date The
Department believes Lhat ullowing a [ull
five yoars to replace half of the PIH tank
car [laet 13 reasonable and will ensuio
tha phased-in construction and use of
tank ca:3 mesting the enhanced
standards Further, this implementation
perior again contemplates an inttial
une-year Uesign period, a second year
for smanulaciucers to aundily their
muanufachwiing procuss as nucessaty o
conshruct the improved tank cars, threa
yoars 10 replace half of the fest, and a
final thros-yenr penind 10 completn flest
ruplacement

aw paragrapl: (L}{8){u) prolilnts the
use of tank rars manulactured using
non-normalized steel for head ar sholl
construction for the transportation of
PIH matorial five years aftor the final
rule’s effective daie in other words, the
Department axpacts that tank cars
constructad of non-normalized stoal
the hoad or sholl will be phased out
within the first hall of the flect
replacement pariod (r.e , no Iater than
five years afler the offactiva data of the
final rule) Tlus sechon 1s intendel lo
ensure that tank cars constructed prior
to 1989 that uthize non-normalized steut
in tha haad or shell aro the first curs
phnsod out in the course of
unplamonting e propnsed enhanced
standards The Dapariment underslands
that pro-1904 tank cars constructed of
non-normahzed steel comprise alinosl
50 pnrcent of the current chiorine tank

car flost and approximately 20 percent
of the current anhydrous ammania tank
car fleet. Sigiuificantly, n largs purtion of
chlorine cars with non-normalizod stocl
are approaching relirement agea Berause
chlorine and anhydrous ammania
account fur over 80 percent of the
annual PIH shapments in the United
Stnles, tho Daparimeuni beliaves that
requiring the phase out of thase cars
wrhun the first half of the fluet
replacement period 15 reasonallo.

Kinally, proposod prragraph (b)(8)(a:)
requiras the sulimission of a progress
rapor! io FRA two months after the
initiol five years of tha implomentation
poriod has passod Spacifically, this
saction would require tank car ownors
to report to FRRA the total number of -
sorvico tank cars i PIH servica and the
pnber of thuse ¢ars in compliance
with the enhunced head and shell
protechion requiremonts of proposcd
§§ 179 16(b) and 179,24, In arldhihon,
thls paragraph wonld require that tank
car owners cerlify that their feots do not
contmn any pre-1984 tank cars In PTH
sorvice utilizing non-normalized steol in
the head o1 shell construchion

Existing pargraph [)(2] requires that
tank cars used 1o transport I''H materials
mnust have a mimnum tank lusl prassure
ol 2¢ 7 Bar (300 paig), hoad protoction,
and a metal jackel. We aro propoaing to
ruvise Llus paragrapl 1o ramove the
vutdated compliance date in (e){2){n).
and crass roforenca the proposad
requlrements for enhanced head- and
shell protection containad n propnsed
b4 179 16(b) and 179 23 Lo wakw it clear
that tank cais use lo transport PIH
matarlale must maet the enhanced hend-
and shell-pmiaclion requirements of
tlus propusal We are also proposing to
cross rajerence the proposed
implementation schedula for the 1ank-
head and shell puncture-resistance
systems in poragraph (b)(8) This will
maka 11 claar that five years afler the
Anal rule’s effective date, at least 50
percent of gach tank car ownor’s flest of
tank curs thut ransport PIH materials
must comply with the enhonced tank-
head and shell requirements and that
five years aftor the finnl rula’s effective
dats, tank cars munufectured with non-
normalized steel for tank-heads or shells
are no longer euthonzed for the
tranapor! of PIH materials, Finally, we
are proposing to maintain tha
requroment that tank cars used to
tranisport 'IH materials be equipped
with metal jackets because as noted 1
an earlier rulemaking proceading, the
purposa of the metal jacket 1s to provido
“both accident damage and fira

protection™ for certain PII1 materials. Ao
As In all aspects of this proposal, DOT
invites comments on the proposed
mvisions to this section

Section 173 249—Dromme

Existing § 173 244 ssts forth spocific
patkdging requirements, including
spacilic tank car requirements, for
bromine, 8 PI1 materlal Tlug NPRM
propuses tu sdd new paragraph (g) to
the section, clarttying that ratlroed tank
cars transperting bromine must compl
wilh the anhanced tank-head and slmlr
punclurn-tasislanca requiremsnts of
proposod §§ 179.16(L) and 179 24

Saction 173 314—Cwinpressed Gases 1n
Tank Cars and Multi-Unil Tank Cars

Fxisting §173.314 sets forth spacilic
filling lunits and tank cur packaging
retjulroments for various compressed
gasos. including chlorine, a PIH
material As reinvani lo tlns NPRM,
existing parugraph (c] prohibits the
transporlahon of more than 906 tons of
thlorina in a single uni-tank car ond
peragrapli (k) contalns specific tank car
packaging 1equuirsnonls relavant ta
chlnrine We propose to mvise
paragraph (k) to make clear that rmlroad
tank cars transporting chlarine must
comply with tha enhancad tank-heard
and shall puncture-rasistance
requiaments of proposad §§179 16(h)
dand 174,24

We are also pinposling to replaco the
current usulution system ot 2-inches
glass fibor aver 2-inches caramic fiber
with o requirement to nicet tho existing
tharmol profoction requiioments of
$179.18. or with n systom that has an
overall thermal condut tanece o no mora
than 0 813 kilojoulos pur huw, pa
square meler, pur degree Celsius
lemperature differential, This proposal
dous not impose a nbw requirement for
the chlorine cars. Based on research
conducted by FRA." the 2+2 glass and
coramic fiker insulation used for
chlorine cars provides an equivalent
level of tharmal protection ns the
requiramonis of § 179.18 We ure
roplacing the specific requirement lor

“nCnrlin orthiness Protection Requirsinenis for
Tenh Curs, Dulen tion and Kepaw of Crachs, M.
Cormatun, Limng Fhuws, Thennal Protochen Flavws
une Qther Defocts of Tank Lar Tupks Fmnl fula,
#0 Tt 40048, 49034 [Sapt 21 1999 (Litlog Tinal
rule on Purformunce-Omenird Packaging Stnndunis,
Miscollansous Antendments %8 FR 50224 (Sept 4,
1001} and the NPRM. 58 FI® 37012 {[uly 12 1003))

UW Wright. W Slack. and W, Jackson 7hemond
Insulatron Systewns Study for the Chivszne Tund, Cor.
FRA-ORD-H%-10 Apni 1905, Foderal Ruiroarl
Administratzon, Washington DC 20390, mnl W
Wright, W Slark, and W [acheun, Evaination of the
Thennol Cffectiveneds of Unithane Foom anid
Fiberghus as lnsulatian Sysloms (’cr Tank Cars.
FRA-(RD-A7=11, July 1087 Fulural Kallroad
Admimsiration, Washingina, DC 20590
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the insulation syslemn with the mare
gHnenc ioquiroments to allow flexibility
in tho use of the Interstitinl space
between the lank shell and pckel Use
of Lthis space far crush enaergy
management is integrat to improving the
accident survivability of the PIH tank
cars

Wa ara nol proposing any ¢ liange to
the 90-ton single-unit tank car
commodity limul. Hlowever, we beliove
tank ¢ ar menufacturers conld amploy
Innovative engineering design changes
to meel the proposed enhancad accidenl
survivality standard, and it may bo
possible, using new technology ad
matarials, lo actually mcrease the
volume capacity of the tank car and
mesl Iha now porformanco slandrrds It
15 not clanr, howaever, thal increasing the
quanhty uf chlorine tanspuiled i the
tonk cor ip advantaysous—io the
shipper, the reumvar, or this smargency
1asponse community. If the 90-ton hmat
were changed, we could rely solely on
the normal Jading and filling density
limits. we could increase the imit from
90 tons to a shghtly hugher amumn (e g
94 1ons<), or we could mcorporate a
process tor npplicaton 1o FRA for
approval ta Increasa the limit above the
1) tuns, either by the monufacturer for
a spocific design or by the shipper for
spocified tenk cars Wo are asking
commanters to consider these
alternutlves and provide jnput on
potenthally changing the so-ton hat In
particular, we aro interested 1n the
potentinl positive nr negative
ramifications of allowing an increase in
the quantily of chlorine 10 e tunh car

Wa recognize that chlonne is
regularly transported betwoen the
Unied Statos and Canada The
Canadian requirements for transporting
thlonnu do not include the 90-ton
capacuty [imit; however there s a
requirement for use of tank curs with a
minumun 500 psi tanh lest pressnre

Soction 173 323—Ethylene Oxide

Fxisting § 173.323 sels ineth apeific
packaging requirements, mcludmg
specific tank car requiremenits, for
ethylene oxide, & PIH matonal, Relevant
to this proposal, paragraph (c){1)
contains specific requirements for
transporung ethyleno oxido in raiiroad
tank cars, Accordingly. we propose to
revisn paragraph (c)(1) to make clear
that rnilroad tank cars transporting
ethylene nxide must cmnply with the
enhanced tank-head and shell puncture-
rasistance ruquirements of praposad
§§ 179.16(b) end 179 24.

Purl 174

Saction 174.86—MaxImum Allowable
Operating Speod

Lxisting § 174 B6 addressas the
maximum allowable nperating spead for
mnlien metals and mnﬂm Blass We
]u'opnsn to amend this section to (1)
unit the operating spesd af all railrond
tnnk cars transporting PIH maianals v
50 mph, and {2) in non-signaled
tarritory limit tho operating spead of
railroad tank cars ransporting i1
materials to 30 mph, unless alternative
measures providing an oquivalent level
of safely are provided, or the material 1s
belng trunsported 1n a tank car
conforming tu thy enhanced

uiremenls of proposed §§ 178.16(b)
and 178 24 Spacifivally, new paragraph
(h) would restrict all tank e s
containing PHI matarials (o 8 maxnnum
operating speed of 50 inph. As
discasaed nbove, the curient sndushiy
standard, OT=-55-1, currently restricts
the aperating speed of Lrains contasuny
five ar more tank car loads of I'IH
matenials to a maxunum of 50 mph and
wo balieve that extanding this
restriclion lo all tank cars transporting
PIH materials 1s a reasonable way to
control the forces experiencod by the
tank car during most dorailment or
accident conditions, without unrluly
burdenming inelustry Morcaver, this 50
mph speed restriction in conpuuction
with the 25 mph enhanced shell and the
30 mph enhanced tank-head puncture-
resisinnce performance standards,
should ensnre that tank integrity will ha
maintaimed 1n most dermlments o1 other
accidenis.

Nuw paragraph (c)(1) provides that 1}
u tunk car nnt meeting the onhanced
periurmance standards of proposed
§8179.10(h) and 179 24 13 used lo
trunsport PIH material over non-
signaled lerniory, its maxumum
oparating spued 18 hunited o 30 mph.
For purposes of this section, non-
signaled ternitory 13 defined 10 mean “'a
raul line not equipped with o traffic
control system or automatic block signal
gystem” compliant with 49 CFR parl
236. As discussed abavo, this 30 mph
speod restriction 18 basod on FRA's
finding that a desproporlionate nizmber
of incidonts occurnng betwesn 1985
and 2005, which resulted in loss of
product from head and shell punctures,
cracks, and tears, occurred 1n non-
signaled tnrritar{.

ow paragraph (c)(2) propusaes an
alternative 1o complying with the spesd
restniction of peregraph (c)i1) in non-
signuled territory Specifically.
pamgrh (cM2) proposes to allow
rollroads to implement alternative safety
measures In heu of complying with the

30 mph speed restriction. so long as
those alternative safaty measures
provide an equivalent level of safety ns
« trallic control system complying with
49 CFR part 236 (Part 236). A raific
contral systom 15 a block signal

system 52 under which train movaments
are authorized by bleck signals whnse
mdications supersede the superionity of
traina for both orpnsing and following
movemants on the same ack i 238
sets forth standards govormning tho use of
tralfle control systems Typically,
railroads utilize a centralized traffic
control syslem, governed by a senes of
signal armngmnoents and capable of
delncting the presanca of trtins and the
positions of switchas Althangh thie vital
circaitry for a typicel cantralizad traffic
control system 138 10 the field. 1he
dispatcher can requast movument
authonty.

Polential mitigation measurns which
could provide an aquivaleni {or bellar)
lovel of safety as a traffic control system,
tapending ou thu particular
ctrcumstances of a localion, includs an
nutamatx hlock signal (ABS] system. un
inlerloching arrangement, or a positive
liatn cuntrod system Part 236 agmin sets
furth standurds governing the
implomontation and usc of ABS
systems. interlockings, and cartnin typos
of FIC systems. Sea 44 GIK part 216,
anhparts B, G and H Track earcinls,
whirh aro mntogral tn any Part 236 traffic
control systum or ABS system, are
glecincal devices designed ta detect the
presence or absence ot a train on a
ceriain sogment of track, but also serve
to detect broken 1a1ls duo to olectrical
discontinuity Any potentinl zliornative
rsk mitigation mensies dosigued to
comply with paragraph {c)(2). musi take
into consideration the alleruative’a
abilily to doturt broken roils

A rallruad mght also be abls to
astablish equivalent safety by
jmplementing a combination of
messures that together address the
relevunt risks, but withont installing o
full signal or train control systom on the
line For mstonce, by installing a swatch
position monitoring system, track
integrity circuils. and add:tional saloly
procedures (e g.. patrolling aheaid of PIL
trains or reducing PIII tmin speeds to
sometliing less than 49 mph), a railroad
might be abla to demonstrate that
raducing PIH train speeds to 30 mph is
not warreniod. The propasnd rule would

2 A block signal systen is a mothad of govorning
tha inovemnn! of trains snta or witlim one oF tnre
blocks by block signals {1 ¢ roadiay sipuals
vpacntod sithor sulonatleally or mamally at the
entrance to u hlock] or cab nigunis [ e A wgonl
Luentesd 11 ther ruglhrer’s compatoont e cah,
mdl?tmg « eundirlan affecting the inavement of
iraln
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permit any combination of technalogies
or procedures that could bs shown to bs
effoctive.

Paragraph (c)(2) further provides that
ance a ruilroad completes a risk
assessment demonstrating that certain
idpnbfied slternative measures provide
an equivalent lavel of safety to a I'art
236 truffic control system, und FRA
approves this risk assessmont, the
railrond may operats tank curs .
conta:ning PIH materials at up to 50
mph. Because, 1n this proposal, we are
praviding for specific markings to
dulineste lank ¢ ars r:umrlymg with the
enhanced hend and shell prols.tion
stundards proposed, railroad personns)
shouid bo able to easlly identifly tank
cars that ara nol subject 1o 1the non-
signalod lerritory spood rostrction

ﬁ)ﬂ‘l‘ bohoves thet the proposed
operating restrichons in this sochion are
responsive to NTSB Safety
Recommendations R—05-15 and R-05-
16 stemming from the Granitoville
accident We recogmzu that this
proposal does not directly adopt the
NTSB's tecummendations (o radocy
spaeds of tank cars transpartimg cerlain
lighly-hazardous materials through
populated areas or reduce spewds of all
trasns 1n non-signalad lerritory in the
abisence of advance nohice of switch
posiiions However. we buliava that tlus
moposnl will achieve the goal ol the
voumnmsntlation, 18 10 ammise
unpacl foreos from aceidents ail 1mince
tho vulnaralnlity of lank cars
transporting cerlain hazandous
maturials. At the smina 1o, The
proposal will adaguately take into
cemsideration the practical 1ssuos
related to any reduction in train spawl,
such as higher crew casts and longen

t |&:mlu.
mmont 18 requested on nioans

further limit nny burdens associates|
with the 30 mph speod restriction in
dark torritory, and the proposed rule
may be changed based on the comments
received For instance, because it is
desirable from a safety standpoint and
from the point of view of fue
conservation to maintain constant train
spusd. because most affected ruil lines
intersect scores of smull lowns and
suburban areas. and because even very
smuil populations present the potential
for serious consequences. this proposal
would apply regardless of the
ropulnhon sizo along the line Major
nzardous materiel accidents heve
histarically occurrod In small-lo mid-
sized communitiss away from major
terminals, in purt becauss of the
slevated actual spends that can be
attained in these areas. However, thers
may be lines that traverse wildernoss
arcas or extensive farm lands over

distances that would permit increases in
trawn speed without the threat of serious
consaquences should a releaso occur
We ask commenters to address the
following questions. (1) Should an
excaption be made for those line
segmenis? [2) How should any such
exception bo definod? {3) Do railroads
have sufficient mformation regarding
obutting lond use, and changes in land
use over time, go that such an exception
could ba implemontoed practicably? (4) IT
an exception is provided, should it
extend lu all PIH materials, or are there
malerials whose potential impacts on
1he snvirominent are so greal that the
nxceplion should not apply?

Pait 179

bection 179 13—Tank Car Capacity and
Gross Weight Limstation

Existing § 170 134 wols [orth lank v
capacity and gross weiglii limilations.
Specifically, this section provides thai
tanh cars may not excoed a capacity of
34,500 gallons or 263.000 pounds gross
weight on rail. Theso limitohons dnte
buck tu 1870 and were based on DOT's
[indings that weight relatad stress
lartwias in track und car ports accounted
lor approximately 50 percent of all rail
sccidents at the time 35 FR 14216,
14217 [Sepl. 9, 1970) Acturdingly, DOT
1eusoned 1hisl impoeing capacity and
gross worght limitations on tank cars
woutld limut the impact forces in a
derailment and therafore lessen the
likelihookl 1hat a lank cir wonld bu
breuched in the event of a dorailment or
uther acident Id. at 14217 Since the
omulgation of this section in 1870,
howavar, il nfrastiuctuera has
thangsd, and thiough mdustiy and
regulutory ufforts, tank car accident
survivabithly has haprovad 51

To ensure thal tank cars that transport
PIH matenaly aud thut exceed Lhe
existing 263,000 pound limilation and
waigh up to 266,000 pounds grass
waight on rail are machamically aml
structuratly sound, wa propose to
requiiro thal such cara comply with AAR
Standard 5-286-2002, SPECIFICATION
FOR 286,000 LBS GROSS RAIL LOAD
CARS FOR FREE/UNRESTRICTED
INTERCHANGE SERVICE {adopterd
November 2002 and rovisod Septambac
1, 2005) AAR Standard 5-286-2002 15
tho existing industey stamiand for
desigming, building, and oporating rmil
cars al gross woiglita between 263,000

“'DOIT has atso ssuod several Special Permuts
dllowiny the use of tank cars wuighlog uji o
280,000 pounds. For example. an Apnl 20 2004,

1 nuity was lssuod Spe ial Permit number DOT-5P
14187 authonzmg il o mumfacture mark aud sall
the 1rimity Cart, which has a muxinuim gross
weight on mil of 286,000 pounds See 71 FR 47288,
47301 [Aug 16, 2001)

pounds and 286,000 pounds. This
standard seis fnrth ininatry-{nsied
prachices for demigning, building and
operating rail cars al gross werphts
betwean 264,000 poumls and 250,000
pounds.

Section 179 18—Tank-Head Punclure-
Resistance Systems

Existing § 179.16 contams the tank-
head puncturo resistanco roquiraments
applicable to tank cars currenily
required under the HMHK to have lank-
head puncture-reaistance systums We
propose to amend this section to spocily
#n enhanced tank-bead puncture-
rasistance performance standurd for
tunk cars use lo transport PIH
mnterials

As discussed above, research
prepared by Volpe was relied upon to
dovelop this porformance standard,
Spocificnlly, the spead  hosen for this
performance standnrd, a J0 mph wapact,
18 related to the maximum alluwably
oreratmg speed of 50 mph. which s
also proposed in this NPRM FRA 15
cognizant that while the l:rupur.ugl 25
mph closing speed. which 15 based on
the maximum allowablo oporating speod
of 50 mph, protects well against
derailment-like evonts 1n which tho
secundary car-to-cer impact speads aro
approxumnately half the oniginal train
speed, impacis can occur in rafl yards,
at switches or lumouts, and 1 mainhne
tracks where a tank car can be involved
i the primary collision In this
s1tuation, 1t 18 desirable to have botlor
protection strategies availeble 1o holp
allevipte the nsk of loss of lading. The
propesor tank-heact pund ture resistance
system can accommodate the proposed
3¢ mph unpact speed! barsuss ther s
more spice availahle in the front of the
tank-head to place energy absorbing
material between the head shield or
jncket and the innor commadity tank
when compared with tank shell

rotection 1ystrmas, which have more
rlmltud expansion space due to design
constraints

Sechion 179 22—Marking

Existing §179.22 cunlains narking
requirements applicable to raiiroad tank
cars. Spacifically, this section provides
that tank cars must be marked 1n
accordance with the Tank Car Manual
nud ssyigns meaning to aach ol Lhe
delimiters used 1n tank car specification
maorkings (e g . o tank car wilh a tank-
head puncture-rosistance systom must
include the Inttar “S" 1n tls specification
marking, & car with o tank-head
puncture-resistance systerm. n thermal
protection system, and a matal jacket.
must be marked with the letter "]" in its
specification marking). I'roposod now
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paragraphs (e) and (f) of this section
would define tha delimuters to be ussd
to mark tank cars conforming to the
enhanced head- and shell-protechon
requiremionts of 1lus propasal
Spucifically, new paragraph () provides
that oach tank car that requires a tank-
bead puncture-resistance aystem
prescribed in proposed §179 16{b]. a
shell puncture-resistance system
presunbed in § 179 24, and without a
thormal prolnction, must be markad
with tha dolumiter *M" In Its
spocification marking Simuladly, now
puragraph (0 provides that each tank car
that requires a tank-head puncture-
resislance sysiem prescribed in
propusesl §179 16{), a shell puriiure-
resistAnca system prasrobed In § 174 24,
and s thermal protection system. must
be marked with the dehmiater “N" in Ha
specification marhing

Sortion 178 24—Tank Shall Muncture-
Rosistance Systems

Proposed new § 174 24 specifies na
enhunceil tank shell puncture-resistuncy
pecfurmunco standard [or tank cars used
to transport PIH materlals. Previous
rulemakings have not focused on shell
protechion, but the siatutory mandate,
roerent acculents, and Volpe's
drriulment dynamics rascacch togethar
inticale lhe nued to extond a highet
lpvel of protection Lo Lhe tank car body,
meluding both the tank-hewd and the
shell As discusserl abuve, research
prepared by Volpe was relied upon to
develop the perfot mance standard
praposed, a 25 mph impact test, which
1s direcily tied to the propased speod
restriction of 50 mph It 15 unportant 1o
ante, the impact tost proposed in
Appondix C Is to resist punclure at a
pariular point on the shell, The
perfarmance standard requirement fnr
taak car shelt protection Is intended to
apply to the entire tank shell

Saction 179 102-17—Hydrogon
Chloride, Rafngerdated Ligui

Existing §179 10217 sats forth
spocific tank cor packaging
requirements for hydrogen chlonde,
ratrigorated liquid, o PIH material We
propose ta revise this section by adding
a new paragraph (m) lo make claar that
railrurd {ank cars transporiing hydrogen
chionde must comply with the
enhanced tank-hoad and shell puncture-
resistance requirements of proposed
§§179 16(b} and 179 24

XIV. Regulntory Annlyses and Natices

A Statutory/Legal Authorily for This
Rulemaking

This NPRM is published under
authority of the Fedoral hozmat law.

Scction 5103(b) of Fedaral hazmat law
authorizes the Secretary of
Transportation to prescriba regulations
for the safe transpartation, including
security, of hazardous materials in
intrastato, Interstate, and foreign
commerce SAFETEA-LU, which added
saction 20155 to tho Fedoral hazmat
law, requires. 1n part, that FRA (1)
vulidate a predictive modal quantifying
the rulevant dynamic forces aching on
railrond tank cars under accident
conditions and (2) witiate a rulemaking
1o duvelop and Implement appropnate
design slandards lor pressurized tank
cats. Additionally, Use Federal Ratiroad
Safoty Act, 49U 5 C 20101 ot s,
authonzos the Scemtary to 185ua
regulations ovar all arera of ralrosd
transportalion safoly.

i1 Evecuiwe Order 12866 and DOT
Reyulatory Palicies nnd Proredures

This proposed rule hos been
ovaluuted 1n eccordunce with existing
poheass and proreduies, aned
determined Lo be significan! nncder hoth
Exscutiva Order 12860 ami] DOT
policies und procedurns (44 FR 11034,
Feb 26, 1979) Wa have prepared and
placed in tho docket a rogulatory impacl
analysis [RIA) addressing tha oconomu
impact of this proposed rule PHMSA
and FRA 1nvite comunenis on s RIA

Tho cosls anliripeied to acerue from
adopting this proposed rule wonld
mclucde [1) The labor und malucial cnsls
for mcorporating enhanced
crashworlluness faatures inlo lank cais
that transport PIH matertals, (2) the
design and mo-enginoering uosls required
1o implemant the proposed enhancad
tank-head and shell punclure-rosistent.e
sysiems, (3) the costs for transfernng
existing PIH tank cars to other
commadity services, and (4) the
maintenance and inspection costs for
the new more crashworthy tank cars.
Additionally. there would bo costs
Incurred as a rosuit of the operational
rostrictions for tank cars that transport
I'"'H matarials, including (1) The cost of
rasinicting radroad tank cars used In
tronsport PIH matanials to 50 wmph, and
{2) the cost of lenporarily restricting
existmg railrosd tank cars used to
transport PIH materials in non-signaled
tecratory to 30 mph Finally. thoro would
ba a cost for the inrreased traffic or
volume of tank cars that transport PTH
malunuls doe to the increased welght,
and thus lower commodity capacity, of
those cars.

The primary potential benefits or
savings expoctad to accrue from the
mnplementation of this propased rule
would be the reducton w the number
and severity of casualtias arising from
hiain accidents and derallments

mvolving lank cara thal transport 'IH
materials In addition, benefits would
accrua from & rlacrease In pmperty
damages, mncluding damugus to
locomotlvas, railroad cars, and Luch,
environmental damage; track closures,
road closures, and evacuations
Moraavor. theie would also he a benefit
in fuel savings {which may olfsel some
of tha aparational costs) dus to luniting
train operating spoeds

This dacumsnt presents a 30-year
analysia of 1he costs and henefits
assaclated with DOT's proposed rule,
using both 7 percent and 3 parcent
discount rales 1t also prosents an
analysis of a regulatory alternative
considered, and sensitivity unalyses
associated with varying assumptions
used for estumating PIH relense-related
henafits.

A bassline cusi estimate 15
particularly impariant for the conducl of
these analysas The rallroard indusiry
hins axpressed its intention lo proceed
with a stamdari! of its uwn ahsent
Issuance of n BOT rule requartng
enhancad crashworthinass of PIH 1ank
cars. In ganeral, tndustey particapants
appoar to recognize the necd to iImprovo
the design of tank cars transporting 1111
materinls In fart, the AAR has
mandated (but temporarsly suspendod
to permat 1ssuance of {his noties of
proposed 1ulemaking) use of hoavier
cars with top fittings that meet sporufiod
raguiroments such as the now tanh cars
banlt by Trnity for the transportatiun of
PIH materinls Accordingly the baseline
for tho analyses uonducteti reflocts
compliance with the AAR stancdard Ly
replacing the existing fiect of P1H tank
curs with AAR compliunt Trinty-like
tank cars Tlus baseline includes
mncremental costs associnted with the
design, construction, and oparation of
new Trintty-like tank cars ta replaco
existing cors and the transfer o existing
PIH lank cars to other commeodity
services, The 30-year cost eslimates
assocsatad wath this baseline are $476 6
mllion (PV. 7%) and $718.7 million
(PV, 3%). Annualized costs are $38 4
n:;‘!;mn (PV. 7%] and $36.7 million (PV,
3

Thu analysis of the proposed rule
takes into account the incromentnl
unpacts that would be Incurred with
meetimg the proposed requirements (1.e..
the design, construction, and operution
cosls tor the new DOT-compliant cars in
excess of the bascline impacts that
would be incurrod absent this
rulomaking with the introduction of the
AAR-mandated cars), In addition. the
proposerl rule analyzas full impncts
related to the propased operating specd
resirictions) Thus, this analysis lnl?os
into account the fact that the AAR and
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shippers hava active plana to meke
majar changos 1n the tank cor lleot that
mnves PIH commodities. The 30-yoar
cogl ostimatles associated with
implementation of the proposed rule are
$450 6 mullion (PV, 7%) and $431 b
million {I*V, 3%) Annualizod costs are
$28 3 million (PV, 7%]) and $22 0
million (PV, 3%)

"T'ho benefita of tho proposed rula fall
nto two sub-groups The Erst group
ronsists of hanefits that wonld acerue
fiom avoidanco of collision- and
derailment-related PIH reloases
resulling finm a cumbination of the
onhanced tank car crashworthiness
standards and operaling spead
restrictions, This group of benafils
ncludes reductions in casualties:

roperty damags, including damage to
ﬁ-n.:umullves. raal r#rs and track,
rnvironmantal dnmage; evacuation and
shelter-m-place cnsts, track closures,
rodd rlosures, aud elecinic pown:
disruptions Casually mitigation
aslimates aro based on a valuo of
salistical life of $5 8 million This
group of banofits also includes mora
difficult to monetize benefils such as the
avoidance of hazmat aceident rolotad
rasts incurred by Federal, state and
Incal governments and impacts to loenl
busmessus As with costs, the benuofits
associted with introducing DOT-
compliant 1ank cars are reduced Ly the
level of benefits thet DOT #stimates
would accrue from replacing existing
cars with AAR-mandated cats absent
this miemaking This analysis includes
a scenario which DOT belioves is the
mosi reslislic projection of beneflts that
wuuld be realized, including Lhe
possibility of an eveni with mouderately
more severe cunsequences than has
oucurred 10 the past 10 years. This
appraich rucognizos Uhe signidicant
piobabiliy thal, given the quanity of
prodluct reloased and the proximlly of
potentially affected populatinons to
arcident sitas, 1n one or more events the
consoyuences known 1o be possiblo will
be realized, with loss of hifs on a scale
net previously ancountorod

The sccond group of bonafits consists
of business benefits that would acerue
mn rasponso 1o the operating speed
rostrichions jwhich may partially offset
the operating rosts impoand by thesa
rostrictions) aned the enhoanced tank rar
dosign This groul% includos fuel savings
fiom economic efficiencies rosulting
from nperating spesd restrictions and
repair savings from more salvagenble
tank cars DOT belioves that tho usaful
lifu of compliani tank cars introduced
tluring the 30-year analysis periad will
extand wall Imyond that parind.
Moreaver, the rasidanl value nt year 30
of lank cars consiructed to most the

nnhanead standards propozed will be
greator than the rasidual value of
ronventional tank cars and Trinity-llke
tank cars comumglnled by AAR’s new
standard, Thus, thu analysis includes
boneafit mflacting the hgher residual
valuo for the new tank cars al ysar 30

IFRA thon added np hath nf these

graups ol bonofits avor the naxt 30

cars [aking both of theso groups of

noflts, relative to tho state of the

world where tha AAR wonld anforea il's
interchange standard, the J(-year
benoilt estimates associated with
implemantahion of the prupusod rule are
$666 miliion (I'V, 7%) and §1 089
llion (PV, 3%). Annualized benefits
are 553.7 milllen (PV, 7%} and 855 6
million [PV, 3%]

An aveluation of a “'stalus quo™
alternative I8 also Included In general,
mdustry parlies a[lpanr to recngniza the
need lo improvu thy design of lank rars
transparting "Il matanals. In fact, as
previausly noted, the AAR has
mandatod the use of Trinlty-like cara fu
the trmnsportation of IH materals 1n
Intoichange Accordingly, the “status
quc” altornative would bo to allow the
AAR to enforee its inturchange standard.
The coats associaled with such an
altarnative would still he reprosented hy
the haselino cost sconarin, however
they would be equivalent to the costs
the radroad industry 19 willing to inLur
voluntarily. and thus, would not he
considered true regulatory costs. In
addition, this alternativo would not
include costs from any operating speed
restrictions ‘The bonefits from this
alternative would be thosa resnlting
frnm the use of a heav ier car of the samn
besic deslgn cunently i place and can
be estimuted as approximately 15% of
the benefits that would be expucted to
resull from Implementation of the
crashwurthiness requiroments of the
proposed tule. As with the costs, this
alisrnative would not offor any of the
business henafits assuciatad with the
OOT propusal due tn the opemtmg
speed restrictions The 30-yeur cost
sstimaiug sssocialed with this
alternative are $47b.6 milllon (PV, 7%)
and $718 7 mlhn {PV, 3%}

Finally, thres sansitivily unalyses
varying assumphons used lo sstimate
the henefits of ll1e pruposwd rule are
intluded. The first addresses Lhe
nncertamly regerding the cunsequentes
frum relcase of PIH matenals resulting
from train accidents This anslysis 1s
based on the assumption that tho
consoquances of projectod incidants
will bo of tho same uverage severity as
thase 1n the past ten yedars 1t does nat
rucogniza how fortunate the
circumstances surrounding recent past
incidents have baen. Given the rarity of

- m——— ——

the uccurrence of rail accidents
rasulting 10 thu ralease of PIH malerials
from tank cars, and the lugh variubility
In the « i wanstances and Lunsequences
of such uvanty, this sensltivity analysis
1s useful The 30-year benefit astimates
agsocigied with this scenerte are
$786,073,261 (PV, 7%} and
$BbLH.616,895 (PV. 1%) T he second and
thtrd sensitivily analyses ardress the
imprecision of assumplions regerding
the value ol « hife, which alfect the level
of safaty buneltis (1., casualty
miligation) that would rasull from
promulgation of 1he proposed ruls This
annlysis prosents beaofit lovala
associotod with vatues of a statistical
hfe of §3 2 million and $8.4 million
The 30-year bencfit estimates associated
with thase scenario are 562,100,371
(PV. 7%, VSL $3 zM}, $857,952,000
(PV, 7%, VSL $8 4M)

This rulemaking would fulfill the
mandate of SAFFTEA-LU and respond
tn NTSB’s n'connnendations pertumning
tu tank car slructural inlegrity and
oparitional measures, by specifymng
porformanco slundurds aml npurational
restrictions sufficient tv reduca the
likely frequency of catastrophic mludsms
tn a level as low ns roasonahly passihle,
given the nned 1o transpod the products
m guestion, and hasad on analysis ol the
forces that result from serlous tram
accidonts, PHMSA and FRA nate that,
while tho proposed nctions arn hasad
exclusivaly on railroad safoty
considorations, strengthening the
protechivo systoms on PIH tank cars may
also raduce the hikehhood of a
catastrophic rolease caused by criminal
acts, such as deliberately throwing a
switch in Lhe face of an oncoming tran
or taking other action that could result
1n a dermlmant or collision.

‘I'ho proposed actions would not
reduce to zero the probability of a
catastrophic release Howuover,
achieving that goal is hkely inconsistent
wilh the purpose of the transportation
service provided und beyond design
practica Lhat presently cun be
conceaved The proposed actions would
substantially mduce the risk presently
atlending transportution of the subject
products, and these reductions can be
nchieved within a time cerlain.
Providing reassurance to the
communities through which these trains
travel, that evory feasible action has
been tuken to safeguard those
potentially affected, iself provides
soctetal banofits. Included among thase
benefits are ponce of mind of residents
and others within the potential zones of
dangor, and likely avoidance of more
costly and less effeclive public
responses {such as prohibiting
transpartation of the products autright



17852

Federal Register/Vul 73, Nu. 63/Tuesday, April 1, 2008 /Proposed Rules

or establishing burdensome conditions
al Irunsportation thet are parceved tu
Lenefit miividual communities winle
driving up total public axprsurm)

C Execuliva Order 13132

Tlus NPRM has hasn analyzad
accordanra wilh tha prinriplea and
criferia conlamed in Executiva Ordur
13132 {“Fadaralism™) If edopted m a
final 1ule, the proposals in this NPRM
would amend PHMSA's axisting
rogulations on the design and
manufacturing of rail tank cars
authonized for the trenspartahion of I'1H
materials and the handling of rail
shipments of I'IH materials in these rml
lank cars. As discussed below, Stute and
local requirementa on Lhe same subject
matters covered by PHMSA's existing
1sgulalions and the smendments
jrruposad in this NPRM, including
curtain Stale common law tart actions,
are proemplod by 49 U S G 5125 and
201086. At the same timo, thia NI'RM
dnes nat proposy any regulation that
would have direct elfects on the States,
tha relalionship botween tho national
governmant and the States, m the
dustmbution of power and
rosponsibilities among the vanous
lovels of governmont. Additionally, it
would not nnpose any direct
compliance costs on State and locul
governmaonts Therefore, the
consultation and funding requiremenis
of Executive Order 13132 do not apply

The Federal Railroad Safely Act (49
U.S C 20101 et seq ) provides thal all
regtilations prestaibed by the Secretary
related to ratlrond safety (such as the
rule proposed in this NPRM) proompt
uny State law, regulation, or orde
covering the same subjuct matter, oxcept
a provision Jecessary lo ehminate or
recluce an essentally local satety or
security hezard that is not incompatible
with o Fedueral law, reguldtion, or order
and that cdoss not unredsonably burden
ntarstate commeorce An amendwent e
Section 2010h enacted 1n 2007 altes thu
preemption of certein lart achions by
this section that ariss from vvenis o1
achivities ocaurning on or gftor Janusry
18, 2002, to tho extent thal a tort artion
snrks damagus for porsonal injury,
death. or property damags and allegos
{1) A vinlation of 1he Fedeml standard
ol care establishod by regulation or
orcler 1ssued Ly the Secrotary of
‘Transportation (with respect to rmlroad
safety) or the Secretary of Homeland
Securily (with respoct to ralroad
securily): (2) a party's violation of, or
failnra to comply with, 1ts nwn plan,
rule. or standard that it created pursuani
to & regulation or order iasued by either
of the two Secretaries, or (3) 2 parly’s
violation of a State standard that s

necessary to eliminete or reduce an
essontially local safety or sscurity
iiazard, s not incompatible with a law,
regulation, or urder of the United Statos
Governmenl, and does nol unreasonably
burden interstate commerco

Wlule tlus recent amendment has
altered the presmptive reach of Section
20106, 1t Is Important to note that thero
ary limits to this exception For
example, Congress provided an
exception only for an action 1n State
court serking damages for personal
injury, death, or property damago The
statute dues not provide for the recovery
ufl punihwve drmages in the permitted
common law tort achions. In addition,
the statua parmils achions for violation
of an miernnl pla, rule. or standard
anly whan surh are craated pursuant to
a Foderal ragulation or orter 1wsued by
NOT or DIIS to e nunimum required
by the Fedeial regulation or order
While parlivs are encouraged o go
beyond the minimum regulatory
standard in establishing safety and
sucurily standards, theso requirements
ara not created pursuant te ederal
rogulation or arder Accordingly, Ihoere
15 no clem onthnnzation of a common
law tort action alleging n violatioe of
those aspocls of such an jnlwrnal plan,
tile, w1 standard related 1o the sublect
iatter of Lhis regulotion that oxceods
the minimwmn required by the Foderal
regulation or order

epnrately, the Federal hazardous
malerials transportation law, 40 U S U
5101 ef . conlains an oxXprass
pravision (AN U S C 51245(b))
proampting Stata, local, and Indian tiibe
roquraments an cortan coveroed
subjects. Coverad subjevls are:

(1) Thw designation, description. and
classification of hazardous material,

{2) the packing, repacking, handhing,
labeling, marking, and placarding of
hazardous matenal.

(3) the preporation, execution, and
uso of shipping documents relatnd 1o
hazardous material and requiraments
related to tho number contenis, and
placement of those documents;

(4) the wiitten notiflcatio, recarding.
and reporting of the unintentional
release in iransportation of hazardous
maltenal, and

{5) the design, mapufactuning,
fabnicating. marking. maintenanca,
reconditioning, repauing, or lesting of a
packaging ar conlainsr represanlad,
markud, carlified, or sold as qualifiad
for use 1n transporting hazardous
waterial,

This proposed rule addresses both
ltams 2 and 5 of the HMR and would
therefore preampt any Stats, lor al, or
Indian tribe requirement that is not
substantivaly the same as PHMSA's

regulations on these subject matters, as
thnse regulations would be amended as
praposcd in this NPRM. The agency
welcomes comments sbout the extent to
which the preemptiva effect under this
statutory authority differs from that
discussed above

Pursuant to 49 U 8 C. 5125(b){2} of the
Faclaral hazmat law, if the Secretnry of
Transporintion 1ssues A regulation
concernimg any of the covered subjects,
the Secretary must datermine and
publish in the Fedoral Register the
affeclive date of Federal preemption
The effsctive date may not bu earlier
than the 90th day fallowing the date of
issuance of the final rule and not later
than two years after the date of 1esuance
PHMSA has determined that the
eflective date of Foderal preomption for
these raquiroments 2ndor tha Fadarai
hazmat law would bo ane year froim e
date of publlcation of a final 1ule in the
Faderal Register

D. Executive Order 13175

We analyzed this propesed rulus in
uccordance with the principles and
critorla contained in Execullvs Crider
13175 ("Consultation and Coordtnation
with Inchan Tribal Gover mmeuls™).
Hegausn this proposed rile dloes not
sigmilicantly or winquely atfect tribos
and does not impose subslantial and
dliect comphance costs on Indian tribal
governments, the funding and
consultation requirements ol Exerutive
Order 13175 do not apply, end a irihal
summary impaclt slatemsnl 15 nni
1equirod

E, Regulgtory kioxibriny Act and
Executive Order 13272 imitial
Reguiatory Flexibihiy Assrasment

‘I'ho Regulatory Flexilnlity Act (6
U.S C &01 of srq ) and Executive Order
13272 racpuirn 2 ruview ol proposed and
final rules ta askess thelr impacts on
small antitins An agency must prepare
an imhal regulatory flexibility analysis
(IRFA) unless it determines and certifios
that a rule, if promulgatad. would not
have a sign:ficant impact on a
substantial number of small entities.
DOT has not determuined whether this
proposed rule would hava a sigmficant
economic impact on a substantial
number of smali entitles Therefore, we
are publishing this IRFA to aid the
public in commenting on tho potenhial
small business imparts of the proposais
in this NPRM We mvlte all interested
parties tu submil dats and infurmation
ruperding the potential aconomic impact
that would resuit from adoption of the
prapasals in this NPRM We will
consider all comments recoived in the
public commont process whan making a
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determination in the final Regulatory
Flexibility Assessmant (RFA)

In accordance with the Rogulatory
Flaxilnhity Act, un IRFA must cuntain:

(1) A description of the reasons why
action by the agency 1s being
considered;

(2) A succinet statement of the
objectives of, and the lega) basis for, the
piopored rule,

(3} A description of, and whare
feasible, an pstimats of the number of
smdll antities te which the proposed
rule will apply,

(4) A desrnption of tha projecied
reparting, recordkanping and other
compliance requiremonts of the
propused rule, Including an estimate of
thie classes of small untities that will ba
subject 1o the requirement and the typo
of prul'ussmnnﬁlulls necessary for
prepuration of the report or record:

(5) An identification. to the axtent
practicable ol all relevant Federal rules
that may duplicato overlap, or conllict
with the proposed rule, and

(8) A description of any significant
oiternatives to tho propased 1ule that
arcomphsh the atate olyrchives of
upplicable statutes and which nunumze
any significant sconomu mpart ol the
propused 1ule un sinall entities 5 JSC.
GOJ(b), (c]

I Reasons lon Consulening Agency
Atlivn

As discussed in curher sections af this

rcamble, in the last several ynars there

have heen a numbhor of sorinus rail tank
car accadents involving catastrapluc
roleases of PIH matorials causing the
attantion of the 1l industry, P
sluppurs and olhm members of the
public, press, NTSB and the Congress to
focus on the serious consoquences ot
these events ln 2005 SAFETEA-LU
dirocted the Secrotory of Transportation
to *1mtiate a rulemnaking to develop and
implement appropriate design standards
for prossuiizod tank cars.” his
proposed rulemaking 1s rosponsive to
SAFETLEA-LU's mandate. as wall as
rmeommendations of the NTSR,

II. Objectives ond Legal Basis for
I'roposed Kule

A Lsgal Basis lor Propussd Rule

As discussed 1 moro detnil in section
111 of this preambilo, Federsl hazinat law
authorizes the Sacrntary of
Transporlation to “prascribe regulations
for the safe (ransportation, including
sacurily, ol hazardous material in
intrastate, interstate, and foroign
commerce.” The Secretary has delegaterd
this authority to PHMSA. The Sacratary
also has authority over all areas of
rallroad transportation safety (Federal

Railroad Sefoty laws, 48 U S C 20101 ef
geq ) nnd hos clolegatad s authoi ity to
FRA 49CFR 149

A prunary safaly and secunty concen
in tho rail iransportahion of hazaidous
matenals is the preveniion of o
calastrophic relaase ln proximity to
plcas such as populated aieas, events
or vanues with largs numbors of people
1n attendanco, leonte: uildings,
landmarks, or snviinmnantally sensitive
nrans Ovor the past saveral years,
sevoral vory sorious acidents involving
catastrophic reloanes uf PIH malerials
from railroad tank cars have focusud the
attention of the public. press, NTSB.
and the Congress on the serious
consequences of these events. Since
2002, NTSB investigatod three accldents
involving lank cars tranaporting PIH
malenals [Ses section V] of the
proambila for a mnora dutailed discussion
of the relevant aceidents) In responss to
oll three accidents. thu NTSB
recoinmended thal FRA study
improving the safuly and strucinral
intogrity of tank cars and develnp
necassary aporational measuras to
mmninuze the vulnerab:lity of tank cars
invalved 1n accidents. In particular. n
response to n janunary 16 2002, irmight
train derailinent in Minot, Nerth Dakota.
wluch resulted 1 one death and 11
serigus Injuries due to the release of
anhydrous ammonia whon fiva tank cars
carrying the product calastrophuically
rupiured and o vapor plume ruverad the
tlerarlmont mite ansd surrounding area,
tha NT5D made four safety
rucommandations to FRA specific to the
structural integrity of hazardous
materlal lank cars. Subsequently.
2005, section 20155 of SAFETEA-LU
reitoratod N'T5H's recommendations m
part and turther direulod the Secretacy
of Transportation lo “initisle a
tulamaking to dovelup and implement
appropriato dosign starulanls lor
prassurized tank cars ™

B. Objeciive of Pruposed Rule

"I'he objactive of this proposed rula 1s
to improve the crashworthinass
protaction of railroad tunk cars designed
to transport PIl1 mateneals by (1)
requiring enhanced tank-head and shell
protection, and (2] limiting the
operaling speed of the tank cars Sce
scctions If and XII of Ihe preamble for
a maro detailod discussion regarding the
ohbjective af this prapassd mile.

IIL. Descriplion and Estimate of Small
Entlties Affected

‘Tho "universa” of he untibes lo be
ronsiderad in un IRFA generally
mcludles only those smalt entities that
can raasondbly be expected to be
directly regulated by the proposed

aclion Five tvpos of small onlities are
potenhially affected by this proposad
rule: {1) PIH matoi izl shippers and tank
car ownors: (2] governmental
jurisdictions of smull communines, (3)
small rarlroads, (4) smell farms: and (5)
smill explosivas manufacturers.

“SmalFenllty" isdeflnedin5 USC
601 Sechon 801(3) defines a “small
entity"” as hoving the somo monning us
*'small business concern” undor section
3 of tho Small Businecs Acl. This
Includes any small business concern
that 15 indopendently ownad and
aporated, nnd 18 nol dominant 1n is
fleld af aparatinn. Section 601{4)
includes nol-for-profit enterprises that
are mtlr-pendunlgr vwied and operated,
and are not dominant in their Reld of
oparations withun the delimton of
"small ontities,” Additionally, section
bU1{5] daliney as “*small entiites”
governments ol cihes, counties, towns
townships, villages, school distnicts, or
spucial districts wath populations less
than 50,000

The US Small Business
Administration (SBA) stipulates *'s1.ze
slandards™ lor small entitios It providos
that the largost a for-profit railroad
business firin may ba (and sull class:fy
ns a "“small salily™) 1s 1,500 employess
for "Lina-Hanl Opaaling™ rallrouds,
aod 500 employees for “Short-Line
Operuling” railronds *+ For PIH material
shippeis potenteally impacted by this
rule, SBA’s size standard is 750 or 1 000
omployees, deponding on ihe industry
the shipper s 1n e detarrued by its
North Amwrican Industry Classification
Syntem (NAICS} Codu. SBA size
standurids also stepulata in NAICS Code
Subssclor 111 thai the average nnnual
recoipl for “crop production”
agricullure 1s $750,000 per yoar Thus,
any {orm that produces crops is naot
constdered 1o be a small enlity unless 1la
annual revenua 1s loss thon $730,000
Por explosives manufacturers, NAICS
Coda 325020, the slze standard 15 750
omployees.

SBA size standerds may be allored by
Fodoral ngencies in consultation with
SBA. and in conjunction with public
comiment. Pursuant to the authorlty
provided to it by SBA, FRA has
publishod s final policy, which formaily
establishos small entitios as railroads
that maet tha lina haulage revenis
raquirements of a Class 111 rwilroad.s®
Cutrently, the revenus requirements are
$20 million or less In annual operating
revenue, adjusted annually for inflation
The 520 millhion limit (ndjusted

4=Table of Siro Standards,” U S Small Dnsiness
Adnitalstration January 11 1906, 110 FR F'ant 11
Seur crisn NAICS Crwles 482111 and 482112

" Spg GA FR 21801 {May 2. 2003).
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annually for inflaion) 18 hased on the
Surface Transporlation Mnmd's
threshald of a Class Il railroad carner,
whicly 15 adjusted by epplying the
rallroad rovonuo dni"latnr adjustment.»
Tha saine dollar imit on rovenues 15
eslablished to delermine whether e
railryad shapper nr contractor 18 a small
enhity. DOT proposes to use this
definilion tor this 1nlsmakong

A Shppors

Almaost all hazardous materials tank
cars, inchuding those cars that transpaort
PIH matenals, aro owned or leassd by
shippers. DOT bolicves that a majonty.,
if not all, of these shippers ure Jargs
entihes DOT nsed data irom the DOT/
PHMSA Hazardous Maierials
Inforination System {(HMIS) databasu 1o
scronm for I'IH matorial shippers that
may be small ontities. The HMIS uses
the SBA size standards as the bosis for
detennining if a company qualifies as a
small business DOT also gathered data
[eom industry trade groups such as the
Amrncan Chemistry Counral and The
Fortilizer Instituto (TF1) to holp 1dentify
the number of small shippers that might
by affied Alter sdontifying the set of
sinull businesses that coutd polentimlly
ba impactacl, DOT crass-1vferenced this
group with The Official Rathvar
Equipment Hegrster (Oclober, 2007) to
deternune ¢f any of these actunlly own
tank cars subject Lo this rule

From the DOT/PHMSA HMIS
rlulabasy, and undustry sourues, DOT
fmnul eight small shippers that might be
impatled By fuither churking
information available on he compames’
Woeb sites, all elght shiF ars are noted
as belng subsidiaries of larger
businasses OQut of these eight, howaver.
only onc owns tank cars that would be
affected The remaining seven shippers
aither dn not own tank cars or own tank
cars that would not be affectod by this
rula The one romaining small shapper
potentially impacted has annual
rovonues that exceed by 20 tines the
FRA siza stanuard for a small entuly
Further, although this shipper 1s lor-
profit, the parent comgany 1s a non-
profit Thus, DOT believes that there are
none or very few PiH malerial shippers
that aro small businosses affnrtndgy this
rule. Addittonally, no small shippeis
commaented during the public meeting
process DOT invites commanlers to
submil infornalion that might assist it
in assessing the quantity of small
shippers that may be aftected by the
requirements set forth in the proposed

3 For further information on the calculation of
the spacilic dolloy limit please soe 40 GFR Past
1z

1ile, #s wall aa the potantial impect on
any such snlites

B Governmental Jurisdictions of Small
Communilias

Small sntities that are classified os
governmantal jurisdictions of smal]
commumities nay alsn be affected hy the
proposals in this NPRM As staled
above. and definad by SBA, this twom
rufurs {0 govertnnsnty of cihes, connties,
lowns, lownships, villages., school
districts, or special districts with
populaticns of less than 50.000 The
potential impac! of this rulemaking to
these entitsas 1s ralated 1o chlorne and
the use of It in the water purification
process [or communlty water districts.
DO does not know how many
commuruty water systems ore owned by
governmental junsdictions that meet
5HA's defimition of a small entity, how
many communiiy watet systems use
chlorino at their facilities. or how many
cauld easily substitute ¢ nondangerous
or Jess lothal mateuial. 1 o . bleach. for
chlornne

DOT unclerstunds Uiat mnost waler
planis For sinall 1 nmouenstias recvive
thelr chlonior via 1-len tanks, which are
tiansporied in highway velicles These
facilities might be impactod indlrectly
by mcreasing piicos for chlorine due to
higher shipping rales. Alse, in recent
im.m. the shipping rales for chioring

have bosn incruasod due o the 1]
accidents that have orcurred aver the
pasl 10 years, With the introcluction of
this proposed regulation, DOT expecis
thol the rates will flotten or will increaso
ol o slower pace becanss tho safoty
features ol the 1ule will reduce the
chance of an accident that reloases PIK
matenials, and therelora result in lownr
accident and associated cosis

OOT nolss thal many exish
chlorine lank cars ars nsaring the end of
then usuful ivas Even i the ahsence
of the propeosed rulemaking, e affacted
entities would have lo ruplece these
older chlarine tank cars 1o the next few
yaars. The industry, through AAR, has
also bonn working to improve tank car
safaty As discussed in section [X of this
preamble. absont this regulation, new
AAR rhlorine Lunk car standards will
also result in axisting lank cars bemg
ruplaced and ontities impucted through
higher shipping rates.

Accordingly, DOT cannot accurately
aasess the number of govurnmental
jurlsdictions of small communitias that
would ha dirertly impactad by this
proposed regulation and what the
unpact would be. DOT requusts
comment from affected governmental
Jurisdictions as lo the impact the
proposad rule wili hava on them.

C. Railroads

DOT estimatos that onrnxlmnton 46
ratlroads meeling the delinition of
“small entity™ as described above
transport PIH matenals via rmlrasd tank
car,*” Borause the proposed rule woulil
opply to all 46 of these small milroads,
we have concluded that a suhstantial
numbor of such entitios would be
impacted.

t is important ta note, however, that
ahsent this rulemaking, all railreads that
transport PIH materials via raylroad tank
car, including the 46 railroads identified
as small entitius, would still have to
incur the ardditional expenss to
acecomnwodiio 286,000-pound enk cars
to comply wilh the new AAR PIH tenl
car standnard (¢ 2, n 286,000-pound lank
car equippicl with additwonal head
protoctian. thicker sholl, and modifiad
top fittings) (Ser soction [X of s
preamble for a more datailed discusston
uf the new AAR IPIH tank car standard).

As noted in section 1 ot tlus preamble,
hewever, DOT anticipates that tank car
dosigners. working with end users, will
develap tank cars that will meet the
proposed enhanced tank-head and shell
periormance standards of this NPRM
while mumimizing Lhe addition of werght
to the ompty cars. Recognizing the
growing use of ra1l cars with g1oss
weight on rail exceeding 203,000
pounds for non-hazardous commodities.
such as graln, this NPRM provides the
Noxibihty to design a tank cor for the
wansporiation of PIH inatorials weighing
up to 206,000 pounds. 1n line with
AAR's existing standarl 5-286-2002,
Arcandingly, the actual Linpact of Lthe
genural mcraase 0 gross waitght on rail
of produc.ts in this commaodlity group i
relation te tha avnrall ranstion now
baing completed within the industry
[which has heun ensed by 1ax imcentives
and. 1n some cakes. govarament-
guerantead tuan arrangerments) shonlid
not be substantial While wo reragnizo
that some small railroads will not bo
ahle to arcommadate 1he additional

.woight on some of their bridges and
track, we bolieve that railroads that
handle PIH carg have, in genoral,
already made or are making tho
transition to track structures and bndges
mqﬂhln of handling 286,000-pound cars
in line with the general novement 1n
the indusiry toward these heavier
froight cars Those railroads include
many switching and terminal raflroads

% Dta provaded by Raline, Corp {o witaichary of
AAR) indiuntus thiet appraxiniataly 50 shov-lln:
nndd regional railroads transport Pl matenals via
rilroud tank car Of thosa B0 ratiroads, 34 arv
regional ranlroads that meel the Surface
Trunsporiation el s definitom ol a Uass I
rulroad and Yuts, are aut considered * smal
antitles" for the purposes of ths (RFA
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that are partially or totally nwned hy
Class 1 railronds as interline
cannections. These connectinng have
previously mandated upgrading to
286,000-pound capability

For axample. 1n 2005, the Taxas
Transportation Inshilute reporlad that 42
purcent of tha shart-line railroad miles
that wero oporatad tn Taxas thal yadr
had already bean upgraded, nine
percent would not need an upgrada, and
47 porcont necded upgrading if they
wanted to tianaport any :rpa of 206.0u0-
pound shipmenis * In addition, the
results of a 1998-1009 survoy
conducted by the ASLRRA indicated
that 41 Jnm:anl of respondent short-line
ratlrunds could liandle 286,000-pound
rall carg and 87 percent of the
raspontdent short-hine railroads
mhicated Mt Lhey would need 1o
accommodalo 206,000-pound reilcars in
the future.¥ Mare curront dala from the
ASLRRA suggasts that many of thu
railroada needing future capability to
hancdle 286,000-pound rm! loads l‘::r this
rule havo bean upgraded within the past
two yoars 0

Novertheless, we bulivve that some
naw 263,000-pound cars will be built
for anhydrous ammonia service to
address rall line and facility
compatility conceins thus minimizing
the burden of the rule on smsl)
rarlroads

In goncral. most ol the impacts will
not burden the 46 small railroads
potantially aflfecled by (his propossd
ruln Any costs incurered by rn!llrunds
mnst Hkely will be passed lo shippers
aud «nd users thiough lngher
ranspol laton cosls. Thus, DOT does
not expect this regulation to impose a
sigmficant burden nn the affocied small
tailruads We invite communtors to
subnul information that might assist us
tn assessing tho cost impacts on smatl
rallroads of 1ho propogals in this NPRM

D Farmne

Anhydrous ammonia is an important
source of mtrogen fertilizor for crops. It
18 used In farming because it 18 nne of
the maost efficient and widoly used
sources of mtrogon for plant growth Its
use has ncroased bucanss it is ralutively
aasgy Lo apply and readily uvatlable
Nonutheless, it does carry disadvantages

8 Jeflruy I~ Warnor & Manwel Solnr Turm.
'Assassnwnt of Texas Short Line Rallroads. * Toxan
Tranaportallon [nsittuta (Nov 135, 200%)

* 'ho Ton-Yeur Nuctls of Short Lano o Reginnal
Ralnuids Standing Committan on Raul
Transpurtation. Ameticon Associntion of Stute
Highway and Transportation Officials, Washiagion

(Dec. 1000) This repont was based on & survoy
conducinil hy the ASLRRA In 1998 and 1900 with
datn frean 1907

s john Gollagher, * Tank Car Tonalons, * Tendfic

Warld [June 18, Znoni

tu the farming environment becausa it
must b slored and bandled under high
pressure Urea. urea ammontum nitrate.
m ammeninm nitrale could be used for
anhydrous aminoma as substitutoes for
agricultural purFoses Anhydrous
atunonia hds 4 free iinmonia percentage
of 8b percant, while the substitutes have
a froe ammonie percunluge of 46, 28-32,
and 34 parceut, respechively

Shippurs of anhydrouus sinmonin do
nol own {ank cers, rather they aro leased
fromn largar untities According to TFL a
switch ta a redesigned heavier tank car
would increase monihly car lnase rates
from the cunont luvel of S800-$850 per
car lo 51.300-51,400 per car. TFI's
members lease about §,000 tank cars
ond shap about 52,080 cara por year If
these increased lease costs ara passnd
through to customers, then anv
agricultural or faiming operation that
uliizes anhydrous ammonia as part of
s tartilizing program rould b
nagativeely impacled

11« important o pote, however, that
nut all ciops nlillze anhydrous
animonia, nor i U sdame guantitivs
Aptruliure crops Uhal rxqirs gradter
leat dovolaprinnt. such as rora und
wheat, utih2e anhydmus ammaonia as a
ferteltzor mora than crap4 that requite a
greater root dovelapment, ng | carrols,
polaloes and basts, whirh uhlize
phoaphorus more as a fortilizer
Thaoralors, not all sitiall fuing will be
unpacted in the saine way by an
increase in tho shipping 1atus for
anhydrons ammonia DOT mviles
cummentors to submit information thal
nught assist it n assesming tha quantity
of small agricultural aperations that may
b affected by the roquiremsnis set farth
m the prntJs'ud 1ule

Dunng DCO"s public meelings, one
commenier notad that tho survival of
farmly fuims in the Northwesi s tied o
retaining a cheap source of nitrogon via
anhydrous ammoiia which Is
trensportod via rail."! Other
cammenters noted that NH3 casts 40 to
50 puercent less per pound of nitrogan
than less concentrated forms of
nitrogen ® Fur example, one commenter
noted that anhydrous ammonla costs 24
cents per pound of nitrogon, compared
to 34 cents per pound for ammonsum
niitratn ®*

Anhydrous ammonia 15 dopendent on
natural gas for 1ls production. In North
Amaornca, anhydrous ammonia
production plants are typically built

a1 U 5. NOT Fubdic. Meoting Tranicripis,
Testunony of Fred Morsrheck from the MrGrvgew
Cotjmany. May 11 2008, p. 160

“ifd p 18w

+1U S DOT Public Marling Tranacripts,
Tustinony of Willinm Woll'?ﬂm The Andorsons
Inc (a shipper] Moy 31 2000 p 190

near n dediwcated supply of natural gas,
and the prica and slsmand {or the
product are alsu dependent and
responsive lo the puce of nalurdl gas
Thus, the Ernduclmu al some plants is
curronily duwn due lo the increase in
prica of natural gas. On the demand side
of tho aconomic squation there 13 an
mcrease i the demand and use of
anhydrous ammuonia dus (o the recent
increase 1n athanol demand Elhanol is
typically produced m the United States
from corn, and the pruductiun of corn
requires substantial amounts of
nitrogen, much of which comes fram
anhydrous ammonia

Bucause there are a numboer of lactors
contributing lo increased costs for
anhydrous ammonia, it 1s difficult to
deterimine hnw much of any incroase m
tho prick of the PIH material would be
a produrt of this propesed regulation
and shipping via rail We nole s wall
that mecraasml 1asls may well make
substitute produrces more attractive

Cunently '[H shuppers are
exporiencing rapidly increasing rate
increases as a result of the railroads’
concern ovor possiblo train acculents
nvolving thoe reloase of 'IH matarals
The use of the mare crashwarthy tank
cara coupled with the oparating
rastrichions DOT 13 proposing should
stgnificontly reduce the rish of
catastrophic PIH releases and ullimatoly
trenslate into relicf from these ascalabuy
rail transportation costs. (Those rate
escalations would likaly continuo wore
DOT not to issue :ts proposad ruile since
the cor mandated by AAR's now
standard (i 8., a ‘I'rimty-typa car) wnuld
mobably not provant PIH tank car
12leases 1 even moderate spead train
accidanis). Shippurs would be able to
make the case Ili'\al higher rates would
no louger be “reusonable™ given the
significantly reduced probability of a
catustrophir release This “cost-savings”
wiuld allew shippers to olfset new-car
costs to a large oxtont. Givon that now
car expensos are typlcally financed over
sevaral yoars, wo belliova that the
ncroased costs passed on by shippers to
small farmars would not Le significant
Tha farmers, in turn, would be expected
to pass shipping cost increases to end
conswiners in the forn of higher
agricultural product pricos

We request comment from affectod
agricultural operations as to tha impac
tlml the proposed rule would have on
themn

E Explosives Manufaclurers

Anhydrous ammnonia is also used in
praducing explosives. The Instihite of
Makers ol Explosives [IME), an industry
iride group, reports that there are 22
explosives manufacturers 1n the United
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States. Of those 22 manufacturers, exght
actually produce oxplosives matynal
while the remaiting 14 ers associated
manufacturers making componeits or
nssembties Finally, three manufacturers
consume ssthydrous ammonia lo
produce explosives. Nune of these thres
otoitislly impacted manufactures,
however, Is considered a small business

IV Description of Repurting,
Recordkeaping, and Othor Comrplience
Requirements end Impacts on Small
Entitios Reaalting Fram Specific
Proposed Requirements

A Repurling Reguirement of Prapased
§173 F:,uII:](n]ll.":i‘l

Proposed § 173.31(b1(8){in) requises
ibat after tha initisl 5-year
implamantation poriact has pussed,
ownors of PIH tank vars submil a
progresa report to FRA wdentifying the
total number of si-service tank cars in
PIH servire ownad and the number of
thoso cars in compliance with the
anhanced head nnd shell protectiun
requiraments of tho proposed rule This
paragraph would slso roquire that mnk
car owners certify 1n their progress
reports thal thewr fleoi dors not canton
any pre-1889 tank f;ll; in l|-‘li]i sorviie
subject to paray (8)(s1) &2

DgcT enl?:irlmlq:t hat the burden for this
reporting would be 5 mlnutes por
pertinent tank car ™ In the Regulutory
Impuct Analysis (RIA), DOT estunated
that this requiremsnt will cost $11.200
m the boganning of the 8th ynar of the
analyss, and this cust 18 for vach lank
car. ln addition, DOT lins provided
postagp. envelopes, and handiing
charges of 51 per tank cor veport This
cost woekl 10ia] §7.650, winch would
also he incuered in the beginning of the
Gth year of tho analysis The total cost
for this requirement Is $26,800 for all
PIH tank car ownars DOT duas agt
expoct many of these tank cars ta be
owned by small entities Therofore, this
reporting requirement would have vary
Isttle, if any, impact oo small onlities

B. Filing Requiramoent for Alternative
Compliance With Proposed
§174.86[c}{1)

Proposod § 174 86(c)(1) provides that
if a tank car not rmoeting the enbanced
tank-head and shall punciure registance
stanclards of the proposed rule 1s usel
lo iranspori 'IH matenal over non-

* Thiun proposxl mguirenont tratnris the usa of
P2 lapk cars that were manulxtured using non-
nonanlized stee] for nnk-bead or shinkl
construciion. Uiklor i, tank cars manufaciurnd
uung non-normalized sioet for the tank-head or
shell atg not authorized to ransport PRI matordals
five ywurs altvr tho uffective dain of the final rule

s CALCLULATION ($70 45 wnge mie} * {5
nunutes/60 munutes) * [15.300 * 5} = 519,157

signaled territory, ils mnximum
operating speed 15 himitod to 30 mph
Alternatively, paragroph (c){2} provides
thai ratiroads may nnplement
altornrtive safoty maasures in lieu of
complying with the 30 mph speed
rastriclion. so tong as those altarnative
safoly muasures provides an squsvalent
leval of sufety os & traffic control system
complymg with 44 CFR Part 236 and the
varlroad completes a nisk assessmont
domonsirating this enquivalent lovol of
salety The rule propases that this nsk
assessmien! be submlied 1o FRA for
review dud approval.

DOT doos not expuct & great numbar
of thess applications A tymcal
submission might consist of a
commitnent to instal! n swiich position
momtonng system. back mteprity
circuits {oxcept in arens whore new il
is prevalont], and a temporary spesd
retluction W 40 mph dunng the poriad
« positive train control systam ls
mstalled on the wayside DOT axpects
that the average submission would
consist of butwern 20 and 10 oges
DOT does not expect any of these
apphications 1o e by small radmals

G Demnonsiration of Uompliance With
I'ropoused Enhanced Tank-FHead and
Shelt Puncture Resistance Systen Tesls

Propasad Appendix C to 40 CFR Part
179 provides that compliance with the
propused enhancod tank hood and sheil
puncture-resistanse standards can ba
shown by s ompittes simulatwen, by
annulation m conjunction with
substructure lesilng, by lull-scale ympnct
lestiing, vr a combination thereol. The
luwest cost and Jowest level of
canfulence 13 provided by ssmulntion
nlone. Substructurs beshing increases the
conficlence in simulation modeling,
protentiaily with rolatively modost costs,
depending on the details of the
Eugslructure test ‘Tho highast luvel of
confidonce 1s provided by full-scale
impact testing, nlong with the greatest
cost. The cost of such compliance 15 not
impnrtant to this assessmant DOT
Girmly bulievos thal no sn:all entihes
will be impacted by this requiroment.

D Impacts an Small Entities Resulting
From Specilic Prapased Requiremonts

‘The impacts from this proposed
rulomaking would primarily result from
compiymg with the reqmiroments for
building enhanced PIH tank cars The
praposed rule provides affected ontities
an Y-year paitod of tiime m which 1o
accomiplish this goal.

1 Additional Cost for Enhanced PIH
Tank Cars

Ono of the impacts from this proposed
rogulation would be an increase in the

cost of new P[H tank cars. The enhanced
crashworthiness fuatures, wiulo
increasing salety, wonld couse the
average PIH tank car to increase In cost
and also Increase in weigln DOT
beliavus that tba kinpuct from this
increesad cost in the tank cars would be
substantially passed from the
manufacturor to the tank cor owiors
Since most tank Lars are owned by the
shippers, much of this cost would be
passnd on to themn These shippers
would most hkely pass this cost on lo
the end asers in the formn of higher
shipping costs. The copacity eonstraints
in the railroad system give shappers
somu Inarket power lo pass on a
substantiaj portion of the costs (1.2,
shippers o not nerd to cut costs ta
altract customers) However, the
fAexibility provided by the leng phasa in
pertad af the rulemaking, and the ability
of sume custumners tn use substitula
praducts or purchasa from shippeca that
rely an other modes of transportation if
casts rise buyond their willingness to
pay, may tempor passing through of
costs. If any of the addilionol or
mnarginal increases (o a PiH tank car’s
cost are absorbed by shippers, then few
if any, PH motertal shuppurs that are
cunsiclored to ba small ontities would be
negativoly affectod Basad on
informalien from the DOT/PLIMSA
HMIS mgistry of shappers, and imdusiry
trade groups, DOT IJE,IBVGI no small I''H
material shippers would br impacted If
the highur cost of cu s meeting the
proposer] performance siandard are not
absorbed by shippers and aro not offsot
by reductions in shipping rates
atinbutable to reduce: potanual habrlity
for catastrophic rolenses, small farmera
ustny anhydrous ammania lon fertilizor
inight be rmpacled The degres to which
thoy miglt be impacted depends, among
ather thinys, on thair eblily Lo pass
cosls on to congumers ol agricultural
Erodur.u. This may, [a tum, he affectod

y Federal gnvernment agricultural
policy FRA wpucifically recuests
comments on this issue.

2, Transferring Current PIIT Tauk Cars to
Other Services

A second impact from this proposed
rulemaking 1s the cast for transfarring
the currenl PIH 1ank car fleel into
sereice for other products This cast
would only ba incurred for those PMH
lank cars thet stil} have a useful hle left.
DOT has estunated a cost of 52,500 per
PIH tank car for this impact. This cost
woauld only ba incurred to tho extent
that such an invesiment is belicved to
yield a positive return {o the investor
As noted abhova, very few, if any, PIH
mutonal shippers ara consulered lo be
small entittes Thus. DOT does not



Federal Register/Vol. 73, No 03/Tuesday, April 1. 2008/ Proposed Rulns

17857

holieve that a substantial number of ¥1H
matenal shippsrt would be impacied,
nor by a significant economic amount

3 Mamntenancs, Inspachons, and
Training Related to the New PIH Tank
Cars

Another propused requiremant that
could impact small entities is the
maointenance, inspachion, and training
costs relalod to 1he new PIH tank cars
This impact will be borne hy the
shippers This impact would be
temporary ond wonld occur as the first
now I'lH tank cars are placed into
sarvice bocause DOT expects that
inifially it may be nocessary to inspect
the new tank cars inure ulten than
conventional tank cars to ensure
conformance with the enhanend
purformance standards.

4, Fuel Cost Impact of the Additional
Weight in Naw PIH Tank Cars

One of 1he impacts fiom this proposod
ragulution would be sn increased fusl
usage by trains resulting from the
ndditional 27,000 lbs that the new PIH
tank cars will carry due to the enhanced
crashworthiness fealures {This
mcroasud fus) cost would also be
incurred undor the new AAR PIH tank
car standurd ) lunially, ths is a cost thal
would he borna liy this ralroady
Huwever, the 1tlivards wonld likely
pass much of that cost on to the PIH
malorial shippers through highor
shipping rutes Thus cost would 1 tur
be passed on to the end users,
depending on the product’s prica
alasticity of demand. und the factors
noted in 1he “Additional Cost for
Enhancod PII Tunk Cars" sechion
nbove. Thus, this impact should not
affect any of the small rallroads. Any
shuppws that yualify a9 a small entity
will most hke ( pasgs the cost on to an
end user. Small fanins and governmenta)
junsdictions of small communilies sre
end usors of I'lH matenals. They could
polenhially be impacted by this rost
Howavar, the r ust would hs mflectsd m
the shipping rotas of these materials
The ship mg ratos of these products
should alsa decransn ar stop increasing
due o the insursnce costs related to the
PIH mnaterials. This is becausa the
proposed onhanced features for the
futura Pl 1ank cars would sarva to
roduce the likahihood of a PIH material
release Therofore. the risk of an
accidant or deratlment occurring where
o PIH tunh car is ruptard and relesses
its contents would have decreased, and
therefore serva to lowar the insurance
costs associaled with the shipment of
thess malerials

5 Cost of Rostricting Troffic Spoed to 50
mph

One af the proposad requiromonts of
thus rulomaking is that I'iH tank cars be
humilud to speeds ol 50 mph on signaled
lurrstucy or lrack Thia requirement is
nat uxpeciad to impact any small
railroads, because nono of thom travel at
sponils groater than 50 mph.

8 Increassd Traffiv/Volume of PIL1 Tank
Cars

Due to several of the proposed
requirements In tlns rulemaking, it is
anticipated that the actual volume of
PIH tank car traffic would imncrease In
general, this conld affecd rmlroads
Howsver, most small railroads transport
PHI 1ank cars from 1he mannlarturing
lac Uity 1n the connaction point with the
Class 1 railroad  Thie trallie of these
types of shipments, for the short time
they aro handled by small rallroads 1s
not axpocted to impact these rmlroads
The number of cors will be fow at that
point, ond small railroads usually only
tun one or two trawns 4 day

7 Cosl of Restriciing Speed to 30 mph
in Dark Terntory

In proposod § 174 Bble}. PIH tank cors
that do nat meet the new parlornmorse
requurensnts woutd not be allowed to
Lravel l spends m excess of 30 mph
whan that tank car tuavels 1n non-
signaled terntory Railroads coulid
exceed the 31 mph lumt, provided
wpnivalent safety criterla are met. Tlus
proposed retpirement shouled net
impar! small railroads since most do not
nperale al spweda grealer than 30 mph
This propemud reguirsaent could serve
o rluiay dalevanes for PIH material
shippors and contribule to higher
slupping ratns Howovor, DOT doos not
helinva that there are any small I'IH
matenal shippars. DOT wauld
cncourage any antitiea that do moet
these criteria and would be negatively
|mlpaclsd ta provide comment to this
ruleniaking. Governmental jurisdichions
of small communitiss that own a water
system that nses chlorine could be
impacted Maost chlorine that is
transported to thess facilities is
transportsd to the end dastination via o
truck n 1-ton tanks This requirement
will sorve to slow down some rall kraffic
and 1ncreasa the cast to ship via rail
‘Thercfore, smull farms that use
anhydrous ammonia as a fartihzer could
alsu he Impacted

V Identification of Relevant
Duplicative, Overlapping, or Conllicting
Foderal Rulos

‘There are no Faderal rulas that would
duphicate, averlap, or conflict with 1his
proposad rule

VI, Altornatives Considered

DOT has ideniifiod no sigmficant
allernative to the proposed rule which
satisfies the mandate of SAFETEA-LU,
related provisions of the Federal hazmat
law, or meets the agoncy's objective in
promulgahng this rule, and that would
minnmze the economic impact of the
propnsed eule on small antihes As in
all aspects of tns IRFA, DOT requests
cornments on this foding of no
significant alternative related to small
entities

The process by which this propased
rule was developed provaded oulrench
{0 small entities, DOT held three public
maetings (May 31-Juns 1, 2006,
Decembier 14, 2008, und March 30,
2007} 8+ At ench of the public meetings,
DAT sought comment and wnput from
small anlties on issues relotod to the
saln transporiation of hazardous
matenals E'y railroad tank car and how
the propased concepts wonld impart
small enlities, as woll as potenrtia
alternativas that maglil mubigate such
impnets Subsequant to publication ol
this nolicy of proposed rulomaking,
DOT expucts to hold additional puhlie
meutings to discuss all aspects of the

ropnsad rule, including its potentinl
tmpact on small enlities, end DOT
encourages the active pariicipation of
any amall ontily potentially afTected.

I Poaperwork Reduction Act

‘This proposed rule may resull in an
muieasy in the indormation ¢ ollechion
anil recordkeeping bunlen due to the
enhancad perloimance standands amil
operetional restrivtlons for rallrusd tank
curs that transport PIH materials
PHMSA currently has an approved
mformation collection undm OMB
Control Number 2137-0559, *'{Rm!
Camars and Tank Car Tanks
Requirements) Roquiromenis for Rail
Tank Car Tanks—Transportalion of
lazardous Matenals by Rail,” wiih
2.688 annnal burdun hours and an
expliration dato of May 31, 2008

Pursuant to 5 CFR 1320.8(d). PHMSA
is rarg::'r:d to provide interastad
members of the public and affected
agencics with an apportunity to
commaont on information collection and
recordkenping raquests This notlce
identifies a revised Information
collection request that PIIMSA will
submit to the Office of Management and
Budget (OMB) for approval based on the
roquirements In this prnsosnd rule.

PHMSA has developed burden
esiumates to reflect proposals in this
NPRM. PHMSA ostimatus that the
proposals in this rulemaking will result

&S 71 FR AD0IT 71 FRO7014, 72 FR 17259
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in approximately 2,255 additional
hurgnn hours and $87.650 00 add!tional
hurden costs PHMSA estumates that the
tolal information rollechion and
recordkeaping burdens for OMB Control
Nurmber 21370559, "(Rail Carners and
Tank Cur Tank Requiremenis)
Requnrements for Reil Tenk Car Tanks-
‘I'ransportation of Hazardous Matenals
by Rail,” would be as follows:

Tolal Annual Numbur of
Nespondenis- 400.

Totul Annual Responses. 16,7R1

Tolul Annual Burden Tlours, 4,944

Total Annual Burden Cost'
$170.230 25

Requests for a copy of the infurmation
collaction should be directed to Dsborah
Bootha or T. Glenn Fester, U §
Dopartment of Transportation, Office of
Haznrdous Matenals Standards (PHH-
11), Mipehine and Hazardous Matenals
Safoly Administration, 1200 New |orsey
Avunua, 8E, East Bulding, 2nd Floot,
Washington, BC 205900001,
Teluphona {202) 366-815.1.

All commments should ba addiassel to
the Dachels Unit as ldentilled in thu
ADDREBSES section of thas rulemaking.
and received prior to lhe close of the
comment period identified 1n the
DATES scction of this rolemaking In
addltion, you may submif comments
spacifically related 1o the information
collection hurden to the I'IMSA Dosh,
Ollicar, OMD, ot fax numher 202—3495—
G974, Under the Paperwuork Reruclion
Act of 1985, nn person 18 required to
respond to an information collgction
unless it displays a valid OMB control
number If these proposed requirements
ma adopted in a final rule with any
revialons, we will resnbmat any revisod
information collection and
recoridkeepmyg 1enuiraments to (HA for
re-approval.

e specifically request commenls on
the information colleciion and
recordkeeping burden associated with
doveloping, umplamenting, and
maintalning these requirements for
approval undar this praposed rule

G. Regulation Ideniifier Number (RIN)

A RIN 13 assigned Lo each regulatory
action haled in tha Unifiad Agenda of
Federal Regulations, The Rugulatory
Information Service Center publishes
the Unified Agenda in April and
Octobor of sach year The RIN numbar
containei in the hoading of this
document can be used 1o cruss-reference
this action with the Unihed Agenda

1. Unfunded Manrlalas Reform Acl

" Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Fub. L. 104~4, 2 U.5.C 1521), each
Federal agoncy “shall, unless otherwisn

th:blted b}r law, assess the nffects of
ederol regulotory actions on State.
lacal, uand tribal governments. and the
privato seclor (other 1han to the exiant
that such regulations incorporate
requiraments, speci fically set forth in
law).” Section 202 of the Act {2 U.S.C
1532) further roquires that “befors
promulgating any general notice of
proposed rulemaking that 1s likely to
result in the promulgation of any rule
that includes any Fedoral mandata that
may resuit in tho sxpendrure by State,
local. and tribal gavornments. in the
apgregaie, or by the private suctar. of
$120.700,000 or murs {adjusiel
annually for inflation) m any 1 yaar, and
before promulgating any hnal rule for
which a general notice of proposed
rulemaking was published. 1he agency
shall prepaie a wnilten siatement”
detaling 1he effect on Stale, local, and
tribal governments nnd the private
seclor

The propnsud mle may rsull 1 the
mxpunditure of tnora 1hun $120,700,000
(adjusted annually for wflativu) by the
publir sacior i any une vear Tha
analylieal taquirements under Executive
Order 12806 are similar to the analytical
requirements under the Unfunded
Maudales Reform Acl of 1905, and,
thus. the same analysis complies wiih
both analytical requiroments

1 Emnromnental Assessment

1 Backgrouml

The National Environmental Policy
Act. 42 U.5.C. 13214375, requires that
faderal agoncics analyze proposod
actions 1o delermine whether the action
will have a sigmficant impact on the
humen environment ‘I'ha Council on
Enviranmental Quality {CEQ)
rogulations order fedural agoncies to
coniluct 4an onvironmoental review
conadarmg: {1) The need fn the
proposed action, (2) alternatives to the
proposed achion, |3) probable
environmental finpacts of the proposed
action and the alternatives, and (4) the
agencies and porsons consulted during
the consideration process 40 CTR
1508 9{b) We are proposing rogulations
{o enhance the safety of the
transportation by ral of cortain
liazardous materials We developed this
assessmeant {o determins the effects of
this propesdd rule on the environment
and whethor a more comprohensive
environmental impact statemont may he
mguiiad

2, Purpose and Nesd

Hazardous materials are transported
by aircraft. vassel, rail, pipeline, and
highway. Tha naad for hazardous
malerials to support essential sarvices

means that the transportation of
hozardous motmials 1s unavaidahle
However, these shipmonts frequanily
movo through heavily-populated or
anvironmentally-sensitivo areas whers
the consequences of an incident could
bo loss of life. serious mjury, or
significant onvironmeantal damags To
address the safety and environmontal
risks associated with the transpoztation
of hazardous matonals by roil. 1a6il tnnk
cars must conform te rigerous design.
manufacturing. and requalification
requirements The 1osuli is that tank
cars are robust packagings, equipped
with fealures such as shelf couplers,
head slinlds, thermnal insulation, and
bottom discontinuly pralection Lhat are
designed 1o unsura that & lank car
lll\.'lhw-ll in an accldent will survive the
accident intact

In tha last several yuars, howuver,
thera have beon a numbor of szl tunk
car accidents in which the tank car was
breached and product was losi on the
ground or into the ntimosphura, {3
pastlcular concern have been accidents
mvolving 'IH materials ‘The purpose of
this NPRM 15 to ndopt regulations to
enhance the safety of transporting PIH
mauterials by tank car A primary safoty
concern 18 the prevention of a
cutastrophic releass in proximity to
pupulated areas, including urban areas
and events or venues with large
numbers ol people In attendance Also
ol major concern 13 the release of MH
mnturials in proxiemity to canic
buildings, landinarks, o
environmentally-sonsitive areas Such a
catastrophic evont could he the result of
an accldent—such as the Januaiy 18,
2002 derailinent near Minot North
Daknta, that rosulted 1n the daradment
ol 41 cars of a 112-¢ar train
Approximalely 146.700 gallons of
anhydrous ammonla were immedintely
relensad from fve cars in the traln set
As 8 result, a toxic vapor plume covered
the derailment site and the surrounding
area As of March 15, 2004, over 58
million had heen spent on
enviropmental romediation from this
one incident.

3 Allernatives Consulered

The goal of this propased rula s to
enhanca the salaty of transporiing PIH
malurials by ra1l In developing this
pruposed rule, we considored three
alteinalives:

Alternative 1* Do nothing

This alternative continuos the status
quo In this alternative, we would not
155u0 a praponsed nitle In enhanca the
necidunt survivability of tenk cars (i w,
hmiteny Uw operating conditions of the
tank cars transporting PIH materials and
enhancing the tank-bead and shell
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puncture-resistance systems), which
rrasenis the mos! efficient and cosl-
affocuve method of improving tha
accident survivahility of these cars

"This 18 not an accuplable allernative
The transporlation of PIH materials
poses unique and significant safety
threats that warrant careful
considerotion of measures ic address
safaty vulnerghilities ln existing
nuthonized packegings The januday 6.
2005 deraiiment and releaso of chiorme
in Graniteville, South Carclina, 15 an
oxample of the serious Lonsequences
thal con 1esult from the unintentional
release ol a PIH matarial Soloclion of
this aliernative could have a negative
impact on tho environment bacanso it
tlews not ruduce safaly vulnerabihises
1olated ta the transportahion of PIH
malenals

Aleinative 2 Impose enhanced safely
reguiremenis for a hmited list of PIH
maierials transported by 1l

Under this alternalive, we woull
propose enhanend tank-heal and shell-
puncture rusistance standards for tank
cars used Lo transpurt a subsut of PIH
materials that posa the mest sigmbicant
salely risks, such as chilortow, but nat for
tunk cais usad to transpoit lesy
hazardous matenals, such as bronuns or
acruluin,

The HMR define hazanluns molsroals
by clase Any tnlerial, incluthng a
mixture v} solution, 1hal mests thy
definitiun of one of the nine dulioud
hazard clesses 1s Lonsiderwl »
hazordous material and subject to the
upplicable mﬁulalory roquirements This
onsures that the regulations
comprehensively address the hazards
pused by many different typoes and
tormulutions of materials. Emploving
Llus rationals, wa dotermined that, for
the purposos of tlus rmlumeking, we
would similarly addruss PIH materials
as a class Moreover, while some PIH
materials may nol pnse as great a Ihreat
to the publis or the snvironment as
other PIH materlals, it Is in the public's
hast intarest far all PIH materials to be
transported in the safest manner
possible Nonotheless, selection of this
sltermative could havo a positive impact
on the anvironment becouse it would
reduce safuty valnerabilities relatedl 1o
the lransportation of certain PI1H
maienals

Alternative 3' Impose enhanced safsty
requirements for all PIH matenals
tronsported by rail

Undor tlus altornative, wo would
proposs enhuncer 1onk-head and shell-
puncture resistance standards for tank
cars used ta transport all matenals
mesting the definition of 8 PIH materlal.
Thiz approach is conslstant wath the
overall regulatory philosaphy

mulur:_ymg tha HMR in that it addresens
the safety risks posed by all materials
classad as VIH mater:als, ‘This
allernativa roprosents tho most efficent
and cost-affectivo mothod of lmtmvlng
thu accilent survivability of tank cars
Iransporting PIH matenials. This
altarnative should have a posilive
mmpact on the environmonl bocause it
woulll enhance the accident
survivability of all rail tank cars used to
transport '[Hmatenals, theroby
minmizing the possibnlity that PIH
matenals would b reloased.

4 Analysis of Environmonial Impaets

The putential for environmantal
damage or contammnation axisls whun
packages of hazardous matorialy are
wnvalved 1 transportation accidents
The oroaystems that could be affectod
by a hazardous materials release during
nansporishion include air, water, soll,
and ocalogical resources [i o .wildlifo
haliitats). The adverse environmenial
unpacts sssociated with 1eleases ol most
hazardous materials are short-terin
impucts that can be greatly reduced or
ahiminated through prompt clean-up of
the accilant seena,

Relenses of PIH matarials, such as
chlorine and anhydrous smmonia, may
rosult in senous hiealih etfects High
concantrations ol smmonia (greater 1han
1,700 parts per mullion u?:m)) in the
atmosphele Lause compulsive coughimg
ond death, while lower Loncantrations
lower than 710 ppm) rause vys and
throat irrltation Amunoma is highter
than air so that it dissipates milo the
ulmosphere, the rate of dissipation
depending on the weather Chlonne gas
is more than Iwies as huavy as aie
Thwelore, il Lan seitle n luw lymg
areus 1n the alisunce of wind Hemany
datect the presance of Lhlonmne al
concnnlcations as low as 1 10 3 ppm At
3u ppm, conghing and pain result, al
430 ppm death rosults in as hitle as 30
maulos. Highor concontrations of
chloring can cause rapld fatality
Chlorine gus reacts with waler in the sir
1o form vapors of hydrochloric acid and
liberate nasiunt oxygen, both o which
couss massive hssue damuge.

Relensss of FIH meteriols may also
result in udverse environmental impacts
10 sofl and ground water kor example,
when anhydrous ammonta 19 redaasexd
intu water, il foals on the surfacs,
rapidly disselving Into the waler as
ammanium hydroxide while
simultanocously boiling into the
atmosphere as gasaous ammonia, In on
aqualic nr walland wnvironmeant,
amunonium hydroxide can causs fish,
planktomc, and benthie arganism
mortality in the vicinity of the relesse—
the s1ze depending on the volume of

anhydrous ammonla that 15 released
The chomical can also strip pioteriive
oils from tha feathers of shora birds,
causing drowning or infechon Such e
offs conld spur high nutrioni levels that
could stimulate noxious blooms ol
algae Terrestrial vagetation can also be
ether damaged or killed, depanding on
atmospheric: coneanirations

Similarly, 1n an aguatic envirnnment,
chlorina gas reacts with water tn form
typuchlorous acud and hydruchloric
acid. The breakdown of hydrochloric
acid cauges a dacrense 1n the pH of tha
wator, making It more acidic Theso
changes in water chomisiry can causo
widespread damage to aquatic
environments, including fish kills if
chlorine gas is released into sml.
chlotine will renct with nuisturs,
furming bypochlorous acid anc
hydrut hlonie acid, which wan
conlaminala ground water

Il adopiud, we expocl that the 1ank car
I.wrfnrmnurn standards and oporatuy
imuations wlill minimizo the luss af
lading 1n the evant of a derallinent or
train-ta-trmn eollisian Thercfore, we
have prelimmanly detormined that
thers are no signilicant adverso
environmental unpacts associated with
the proposals in this NI'RM and that to
the extent thers imght bo any
onvironmental impacts, they would be
benoflcial givan tho reduced hikolihood
of a hazardous matorials colouso

5. Locomnative Emissions

The U 5. Enviromnantal I'rotection
Agency [EPA) finahized {ocomolivo
emissions atandards in 1997, which
became effactive in 2000 * "Three
saparate sels of emission standards were
eslablished, wilh applicalnlity ul 1he
slantlards dependent on tha dale a
locomotive 13 first manufactured. The
first set of standards (Twer 0} apply to
Jocomotivea end locomolive enginos
onginally manufactured from 1973
throngh 2001, at any time they rra
remanufactured. The second sct of
standards (Tier 1) apply to locamotives
and lacomonhive enganes originally
mannfactured from 2002 through 2004,
The final. and most stingmt, set ol
standards (Tier 2} apply to locomotives
and lucomolive engines munulactured
in or after 2005. Tier 2 locomotives and
locomotive enginos will be required to
mesl the applirable standards at the
time of original manufacture and at each
subsequent manufacture.

As notod in the RIA to this NPRM, we
expect the speed restrichinns proposed
in this rule to produce a net cost savings
in the aroa of fuel Accordingly, the uso
of luss fuel, combined with the

"7 30 CFR 0Z.8,
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increasingly stiingent lucomotive
emissiuns standards of the EPA will
further reduce the emissions from
ratlroasd freight trunsportation for
maovements subject to the requireinenis
of this proposal.

t Consullations and Public Comment

As of March 2007, FRA antd PEMSA
have conducted Lhrea public meelings
mtenndod te solicit public, privete, and

ovarninent comments an altamativos
fmgulnlnry or ntherwise) to nddrass this
serious issue We invite commentors to
address the possible boneficial and/or
advarse onvironmental impacts of the
proposals in this NPRM. We will
consider commeants recevad in respionse
1o this NPRM mn our asscasmeni of the
environimental Impar 15 of 4 fnal rulo on
this 1ssue

] Privacy Act

Anyone 15 nble to search the
electronic form of any written
communications and commonts
racawved into any of our dockets by the
namao of the mdividual submitiing the
document {or signing tho document, if
stbmitted on behalf of an associalion,
busingss. labor unton. elc ] You may

review DOT's complete Privacy Acl
Statemeni in the Federal Ragisler
pubhshed on Aprll 11, 2000 (65 FR
18477) or at hitp //www dol.gov/
privacy.html

List of Subjecls
44 CFR Part 171

Lxpurts, ITazardous iaterials
transportstion, Hazardous waste,
Imporis, Incorporation by ruferance,
Roporting and recordkeaping
requirements

49 CFR Pt 173

Hazardous matenals transportation,
Packaging and containars, Radicactive
malerlals, Reporting and recordkeoping
requirements, Uramum,

19 CFR Port 174

Hezardous materials transportatlon,
Rudioactive materials, Rml curriers,
Raulroad salety, Reporting and
recordkeeping requiroments.

49 CFR Part 179

Hazardous matoerials trensportation.
Railroud safety. Reporting and
recordleeping requirainents.

The Proposad Rule

On tho basis of the foregoing, PHMSA
proposes to amend title 49, Chapter 1,
Subchapier C, as follows,

PART 171—GENEHRAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1 The authotity cliation for pan 171
conlinuoes lo read as follows

Authority; 49 U.5.C, 51013128, 44701, 49
CIR 1 45 and 193,

2. In §171.7, in paragraph (al(3), in
the Table of Malenial Incurporated by
Referanco, under the entry *Assnriation
af Americun Railroads,” add the entry
"AAR Standard S-286-2002,
Specification for 286,000 lbs. Gross Rml
Load Cars tor Frea/Unresteicted
Interchange Service. revised ag of
Saplutuler 1, 2005, to redd a3 lollows

§171.7 Referenca material
(n]- - &

(3} Tuble of meienal mcorporuted by
refotence * % *

Sourca and namo of malenal

49 CFR
reference

Assocaalion of Amencan Raikoads

AAR Slantdard S-286-2002, Spacification for 286,000 Ibs Grasa Rall Load Cars for FreefUnresincted Inlarchanga Service, re- 179 13

vised as of Septernber 1, 2005

PART 173-—5HIPPERS—GENElRAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

4 Tho authority citotion for parl 173
conlinites lo read as follows

Authority: 49 U S C 5101-h128 44701, 49
GFR 145,153

4 Amend §173 31 as follows:

a Revise puragraphs (a)[6) and (b)(3).

b. Revisa puragraph [(b)(6)
introductory text;

c:' Add paregraphs (b}{7) and [b)(8),
an

d. Revise paragraph [0)(2)(n)

Tha revisints and addihions raad as
follows

§17331 Uge of Tank Cara.

fa}* * *

(6] Unless otherwisa spacifically
provided in thas part:

(1) When the tank car delimiter is an
“A." offurors may also use tunk cars
with a delimiter *S,"” “],"" “M," “N" or
IIT [ 1]

(21} When the lank car dellimiter is an
5, nffarors may Jl<a ise link rar
with a delimiter “]," “M,” "N" or “T "

(11} Whien the tank car delimitor is &
'*T," offerors may also use lank cars
with a delymner of )" or "N."

{iv) When the tank car delumiter is a
*)." offerors may also use tank cars with
a delimiter of *N."

[v) Whun a tank car dehmiter 15 an
“M,"” offerors may also use tank cars
wilh delimiter of "N

{v1) Whan a tank car delimiler is an
N, offerois may nol use a tank car
with any olher delimiter.

[3) Tank-head punciure-resistance

raquirements. (1) Tank cars used to
transport a Class 2 matenal, other than

a material poisonous by Inhalstion, and
tank cars constructed from aluminum or
nickel plote used to transport any
hazardous materinl must have a lank-
hrad puncture-resistance systam that
conforms to the requirements of
§ 179.16(a) of thus subchapter

{ii} Tank cars used to transport
material poisonnus by 1nhalation must
have a tank-hond punciure-resistance
syatem that conforins to the
ru?‘lurumenls ol §179.16{b) of thus
subchupter, as follows

{A) Tank cars built after [INSERT
DATE 2 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE|] must have a
lank-head puncture-resistance system
conforming to the requirements af
§ 179 16{b) of this subchaplor

(B} Tank cars built on or before
|[INSERT DATE 2 YEARS AFTER
EFFECTIVE DATE OF FINAL RULE]
must havo a tank-haad puncture-
resistanco sysinm conforming to the
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raquirnments of § 179 18(b} by [INSERT
DATE 8 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE]

(6) Scheduling of modifications and
progress reporting ‘The dato of
runformance for the continund use of
tank carx subjecl lo pargraphs (U){4),
{b)5). and (f) ot this sociton and
§ 173 314(j) 14 subyecl 1o 1he following
conditions and himilations,

{7) Tank shell puncture-resistance
system, Tank cars used 1o transport
matonal poisonous by inhalation must
liave a tank shell puncture-resistance
syslom that conforms to the
1squiromnnis of § 179,24 of this
suhchapter, as follows:

{1) Tonk cars built atter IINSERT
DATE 2 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE] must have a
tunk shell puncture-resistunce system
vonforming to the requitoments of
§174 24 of this subchaptor

(1) 'Lank cars built on or before
JINSERT DATE 2 YEARS AFTER
EFFECTIVE DA I'E OF FINAL RULE]
ruzsl have n tank shell puncture-
rusislaace system ronforming to the
iuquiremants of § 179 24 by [INSERT
DATE 8 YEARS AFTER REFFLCTIVE
DATE OF FINAL RL1 E)

(8) Tank-heod and shell puncture-
resistonce systems mpleuentation
scherlule and eporting requrrerment
Each owner of a tunk ca) subject to
paragraplis (L)(3){n} und [b)(7) of this
sochion must comply with the following
implementation schiedule and reporting
raguULramonts-

(1) No later thon [INSERT DATE 5
YEARS FRUM THL EFFECTIVE DATE
OF THE FINAL RULE], cach owner
musl hava brought ai least 50 porcent of
its tank car fust ussd 1o transport
miatenal pmisonous biv inhalation mto
compliance with the requirements of
§§170,10{b] and 174.24 ol lus
subchapter.

(1) After [INSERT DATE 5 YEARS
AFTER FFFECTIVE DATE OF FINAL
RULE], tank cars manufactured using
non-normalized stes! for head or shell
construction may not be used for the
transportation ol material poisonous by
inhalahon

(ili) No Intar than [INSERT DATE 5
YEARS AND TWO MONTHS FROM
THE EFFECTIVE DATE OF FINAL
RULE], euch tunk car owner must
submlt to the Federal Railroad
Administration, Hezardous Materials
Drvision, Qffice of Safaty Assurance and
Compliance. 1200 New Jorsey Avanue,
SE ., Washinglon. DC. 20560, a progress
repornt that shows the tatal number of in-
survice tank cars subjuct to paragraphs

(b}(3)11) and (b)(7) of this saclion and of
thosc tank cars. the nuntbher of Lk in
camphance with §§ 17¢ 16(h) and
174 24 of this subchapter In this report.
the tank car owner must also certify that
its fleet does not include any tank car
subject to paragraph (b)(B)}{n)
- L] L L] *

(g = *

2 - & N

(i) Tank~heud and shell punciure-
resistance systams As provided in
paragraphs (b){(3)(ii) and (b}{7) of this
section. each tank car transporting o
material poisonous by inhalathion must
meset the tank-head and shell puncture-
resisfance system requiroments of
85170 lﬂlbfand 179 24 af this
subchaptor. Except as provided in
pam?mph (b8} of thus section, a tank
car that does not canform to thase
requirements may not bo used to
transpnrl any matariil poisonous by
inhalatiun after [INSERT DATE &
YRARS AFTER EFFCCTIVE DATE OF
FINAL RULE}

5 Amend 4173 249 as folinws

a. Rew!se( II)IG In‘;t sentenre of

aragrapi \aj). an

p h ?\r:lg now parngraph (g)

The mvinums und additions read as
lollows

§173.249 Bramine.

(a) * = * Tank cars must conform to
the ratuicamonts m paragrapths (a)
through () of thus section.

() Excapl a4 provulod
§173 31(LN4). for slupinemts offered lor
iransporiation or transported aftar
|INSERT DATT B YEARS AFTER
EFFECTIVE DATE OF FINAL RULEI
each tank car smust mest tho tank-hsad
and shel! puncture-rosistance systom
roguiremants of §& 179.16(b) and 179.24
of this subchapler

6. In §173.314, revise paragraph (k) to
roacl as follows

§173.314 Compresssd gases In lank cars
and multi-tmi tank cara.

[k) Special raquiroinenis for chiorine.
(1) Tank cars built after September 30,
1991, and hefore [INSERT 2 YEARS
AFIER EFRECTIVE DATE Ok 1HE
FINAL RULE] must have an insulation
qrslnm consisting of 5 08 cm (2 inches)
glnss fiber placed over 5 D8 (2 inches) of
ceramic flber. Tank cars bmit after
INSERT 2 YEARS AFTER EFFECTIVE
DATE OF THE FINAL RULE] must havo
a thermal pratectinn systam conforming
10 § 179 14 of this subchapter, er have
an msulalion system wath an vvernll
ihernal conductanea of e moure than
0 533 kilojoules per hour, per aquare

matar, per degree Celsius temperature
diffwential (0.03 B L.u. per square foot,
per hour per degree Fahronheit
temparature diffarential)

(2] Tank rars must have excass flow
valves on the inlerlor pipes of liquid
rischarge valvos

(3] Tank cors constructad ta e DOT
105A500W speoificstton moy be marked
as a DO 105A300W specification with
the sizo and type of reclosing prassura
reliof valves ruquirad by the marked
specificahon

{4) Extepl s provided in
§174.31{b){8). for shipments olfored for
transpurlation or transported after
IINSERT DATE & YEARS AFTER
LFFECTIVE DATE OF FINAL RULE],
each tank car must moet the tank-head
«nd shell puncturs-resistance systam
requiroments of §§ 178 16(b) and 179 24
of this subchapter,

L] L - L L]

7 In §173 323, reviso poragraph {c){1)

lo read as follows

§173.323 Ethylone Oxide.

lc.ll

(1) Tank cars Class DOT 105 tank
cars

(1) Eaehy lunk Lar must have o tanh lest
|"IIT;|EIII.'I! ol at least 20.7 Bur (300 psigk
an

(1i} Excopt as providod i
§ 173 J1(h)(1). for shupiments ufferad lor
trunsportation or transportad after
[INSERT DATE 4 YEARS AFTER
EFFECTIVE DATE OF FINAL RULL],
wuch tank car must meet the tank-head
and shell puncture-resistance system
roquiraments of §§ 170.16(b) and 179 24

of this subchapter
PART 174—-CARRIAGE BY RAIL

B. The authoriy cilation lor part 174
continues lo read as fullows,

Authority 49 U S C 5101-512H, 40 CFR
153

9 Add now §174.2 to read ns follows

§174.2 Limiation on actions by states,
local governments, and Indlan Irlbes.

Sections 5125 and 20106 of Titla 49.
Umited States Code, ltmit the authority
of states, political subdivisions of statos,
and Indian tribes to impose
requiraments on the transporiation of
huzardous materials 1n commarce A
stete, local, or Indian tribe requirement
on the transportation of hazardous
materinls by rail may be procmpted
under either 49 1) 5.C. 5125 or 20106, ot
both

{a) Section 171 1(f) of this subchapter
describas the circumstances under
which 48 U.5.C, 5125 precompts n



17862

Federal Register/Vol 73, No 63/Tusesday, April 1, 2008/Propused Rulus

requiremont of a state, polihcal
suhdivision of # state, or Indian tribe

(h} Under 1ha Foderal Ralroad Safety
Act (48 U S,C, 20100), administered by
the Federal Raiiroad Admimisiration
(scc 49 CFR parls 200-268), laws,
regulations and orders related to
rallroad saloty, ncluding security, shal
e nahionally umform to the sxtent
practicable A stata may ndopt, ur
confinte in force, 8 law, regulation, or
order cuvering the sama subjert matter
as a DOT regulation or order applicable
to railroud safety und secunly
(including the requirements |n this
subpart) only when an additional or
maro stringent state law, rogulalion, or
ordor 13 necessary Lo aliminate or roduce
an essentially local safety or security
hazard; Is not incompatible with a law,
1egulation. or order of tho Unuled States
Government, and does not unreasonably
burden intoistato commerce,

10 Rovisu & 174 B8 to raad as follows

§174 86 Maximum allownbis oparating
spacd.

{u) For molten melals and molten
glass shapped n packegings other than
thosa prescribed 1n § 173 247 of ths
subchapter, the maximuin sllowable
aporaling kpoud may not excued 24 bin/
hour (13 mph) for shipments Ly il

(b) Fur lzains transpoilmg 1ank cars
containing o materal possnous by
inhalutyon, the maaimum sllowable
operating speod may not exceed 80 5
km/hour (50 mph) for shipments by rail

{c} (1) I'mior to [INSERT DATE 6
YEARS AFTER EIFECTIVE DATE OF
FINAL RULE], i a tank « s that thoss not
meet thy 1ank-haqd and shall punt tura-
rustlANCe systam raquiraments of
§179 16[bl and § 174,24 of this
subchaptor is used te transport by rmil
A material potsonous by inhulation, the
maximum allowable operating 1peed of
tho train may not exceed 48 t':alsmllmur
(30 mph) for that tank car whon
transported aver non-signaled territory
For purposes af tlus saction, non-
stgnalod lerrilory means a rail hione nat
eqeipped with a traffic contral system
or automatic hlok signal system that
cunforms 1o the requiremets s part
236 of this chapter

(2) As on alternative to complying
with paragraph (c])(1) of this sectian, a
rarlroad may provide for alternnlive risk
nutigations and complets g risk
assessment that includes appropriate
uata and snalysia establishing thal the
operating conditions over the subject
trackage provide ot least an nquivalont
lavel of safoty as a traffic control sysiem
that conforns to the requirmments
part 236 of this chapter, including
consideration of the contribution of the

trallic contral systam 1o bioken il
deter:tion, provuled

(i) The risk asscssmont is submiited Lo
FRA's Associate Admimstrator for
Safety, for mviow; and

{i1) The Associate Adminsirator
determines 1n writing that tha riak
assnsamont eslablishas that the
raquirement of paragrapls (c)(2) 15 met.

PART 178—SPECIFICATIONS FOR
TANK CARS.

11. The authortty citahon for part 179
conhinues to read as follows.

Authurity. 49U S € 3101-5120, 49 CFR
part 153

12, Add 4 new §179.8 o read as
follows.

§179.8 Limitation on actions by states,
Iocal govarnmants, and Indlan tribes

Sections 5125 and 20108 of Title 49,
United States Code, limud the avtharity
ol stutes, political subdivisions of slates,
and Indian tnbes to Lmpose
requirements on the tronsportation of
hazardous matenals 1n commerce A
stato, local, or Indian tribe requirement
on the transportation o} hazardous
materlals by rail may be preempted
uicler witho 49 U § C 5125 or 20106,
balh.

{a) Seciton 171 1{f) of 1hus subchapter
duscithes the encumstam es under
whach 49 U.S C. 5125 preempls 4
reguirement of a slate, political
subdiviston of a stato, or Indian inbe,

(b) Under the Federal Ruilroad Safety
Acl (49 U 8 C, 20108), administored by
the Faderal Railroad Admustration
(see 49 CFR parts 200-268), laws,
regulations and ordera rolated Lo
rmiroad safaty, including sacurity, shall
ha nalinnally nnsfoarm to the extent
prachicahle A sldate imay adopt, or

continud n force, a law, rn‘;ul.lhnn. or

order covering 1he saine subject matler
as & DOT regulation or ocder apphicable
{o railroad satoty and secunty
{including the requurements 1n this
subpart] only when an additonal or
more stringent state law. regulation, or
ordor is necossary 1o climinate or roduce
an essontially local safety or securlly
hazard: is not incompalible with u law,
regulation, or order of ihe Unitud Stales
Government, and does nol unreasonably
burden interstate commerce

13, Revise §179 13 lo read as follows

§179.13 Tank car capacily and groas
walght limitation.

[a) Except as pravided in paragraph
(b) of thaa sectinn, tank cars baill after
November 30, 1970, may not excesd
34,500 gallons (130,597 L) capuscity or
263,000 pounds gross weight on rail.
Exsting tank cars may not be convertod

tn excood 34,500 gallons capacily o1
263,000 pounds gross welght on rail

(b) Tank cais meoting the lank-liead
and sholl puncture-resislance
roquiraments of § 179 16(b] and §179.24
of this subchapter, may not excead
34,500 gallons (130,597 L) eapacily or
266,000 pounds (129,727 kg) gross
weight on rail. I'ank rars exteading
263.000 pounds and up to 286,000
pounds gross weight on rail inust meet
the roquireimants af AAR Slandard 5-
286-2002, SPECIFICATION FOR
280.000 LS GROSS RAIL LOAD CARS
FOR FREF/UNRESTRICTED
INTERCHANGE SERVICE (adupted
Nuvember, 2002 and revised Septemhber
1. 2005) (IBR, sve § 171 7 of this
subchapter]

14, Roviso § 179 18 to read as Inllows

§179.18 Tank-huad puncturo-resistanca
systems.

When the 1#gulations in this
subchapter require a tunk-head
puicture-resistunce systam. the sysiem
must meel the tollowing 1equiromanta

(a) Performance standard for tank
s transporting ¢ hozardeus meaterial
othor thun a natenol porsonous by
inhalabion (1) Fon 1ail tank caxs
required to have tank-head puncture-
reslstance systems puisuant ta
§ 173 31(b)(3)[i) of ts subchapter, the
tank-head puncturo-rsistanco rystom
must be capable of sustaining, without
any Inss of lading, complar-l 1auk-hend
unpacts At relative can spesds of 29 kny/
hour (18 mph) when

(i) The woight of the impact ear s ot
least 119,295 kg (282,000 pounds).

(4} The impucied lank car 15 coupled
tet una or more bachup cars that hava a
tatal weight of al Jeast 217,724 kg
{480,000 paunds) and the hand brake 1z
apphod on Lhoe last “backup" car. and

Eiil The unpucled lank cur 15
pressurized 1o af least 6.9 Bar (100 psig)

(2) Compliance with the requirements
of paragraph (a)(1) af this suclion must
beo vanfind hy full-scale testing
according lo appendix A of this part.

{3) As an alternative to requiroments
prescribed in paragraph (a)(2) of Uns
scchon, comphanco with the
requiraments of paragraph [s)(1) of tlus
seclion may he et h{ installing full-
head protection (shields) or full tank-
head jacksls on each end of the tank car
conforming o the following:

(t) The full-head protsction (shields)
or full tank-hend jackets must be at least
1.27 cm (0 5 inch) thick, shaped to the
contour of the tank head and mode from
stoel having 4 tensile strength greater
than 379.21 N/mm? {55,000 pa1),

{i1) The desipn and tost requiroments
of theo full-head protection (shields) or
Rell 1ank-hoad jackots must meet the
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impnr:t test requiremsnts in Sechion 5 3
of Em AAR Specificatlons for Tank Cars
{{HR, ser § 171 7 of this subchapter), and

(1i1) The waikmanship must mest the
requiremsnts 1n Seclion G, Part I1
Chapter 5, of the AAR Specifications for
Daaign. Fabrication, and Construction of
Freight Cars (IBR, see §171.7 of this
subchapter).

(b) Performnnce standard for Iunk
cars trunsporiing matenial poisonaus by
inhalation, For il tank cars required to
have a tank-head puncture-resistance
system pursuant to § 173.31(b}(3)0i] of
this subchapter. the tank-head puncture-
resistance systom must be mEn le of
sustaining an impact at 48 3 km/hour
(30 mph} without loss ol lading, as
demonsirated by any of the mothocds of
comphance specified 1n Appendix C of
thas part

15 In § 170 22, add paragraphs (n)
anil (1 10 rundd as folinws

§170.22 Marking

(n) Each lank car conforming o e
tank-hend puncturo-rogislance systetn
roquiremunts proscribed in § 179.16(hH)
aiiel 1the shall puncture-resistance
gystum requiraments presaibed
§ 179 24. but with no thermul protection
system, must have the letter "M"
substitulod for the letter "A™ or S in
tha speclfication marking

(N Each tank cm conlanning ta the
lank-head punclure-resistance sysiom
requiretnents prescribed in § 179.106{b).
the shsll punriure-resistanca systom
requiremonts piescribed In §179 24,

and with a tharmal pralaction gystam,
must have the lotter "N substitutex] for
the letter “A,” "], *M.” "8." or "“T" in
tho specification marking,

16. Add a new §179 24 10 read as
follows

§179.24 Tank shall puncturs-rasistance
systems; performance standard.

When tho regulsiions in this
subchapter raquira a 1ank shell
puncture-resistanca system, the tank
shell puncturo-resistance system must
be calmbln of sustaining an impact st
40.3 km/hour (25 mplh) without loas of
lading, as demonstrated by any of the
methods of compliance spocified in
Appendix C of this part.

17.In §179102-17, add a new
puragraph (m] lo read as follows:

§178.102-17 Hydrogon ahioride,
refrigerated liquld.

() Excopi as providui in
%173 31(b]}{8) of this subchapter, ench
tlank car musl meul the tank-head and
sholl puacturo-ronatunce system
tequireinents ot §§ 170 16{h) and 179 24
of this subchapioer hy [INSCRT DATE 8
YEARS AFTER EFFECTIVE DATE OF
FINAL RULEL]

8. Add Appendix C to Part 179 to
read as folluws

APPENDIX CTO PART 17—
PROCEDURES FOR ENHANCFD
TANK-HEAD AND SHELI, PUNCTURE-
RESISTANCE SYSTEMS TESTS

Tius Appendis provides purlurmant v
enteria for the impact evaluntinn of tank cs

designed ta rarry moterial pozsonous by
mbnlahion Each af tho fnllawing cuterla
duscribus u «nllision sconano in wlich the
wntegrity of the tank must be muintained
Thusu pezformance critena are intended to
pruvonl luss of lading durning troin collisions
ond elerailments

(n) Tank Heads

(1) Objectiva Tha rad structurer of tho
lank car must withstanc a trontal impact
with a proxy ctyoct which 15 intunded 10
agproximate a loaded Treighit war, meluding
tho cunpler with the kourkle removed, [sce
figure 1)

(2) Fixed ngid punch characlenstics and
onaitiriton The fixed ngid punch must heve
tho following ciwucienstics 1 shall protrude
ot loast 1 5 meaters [} incles) frony 1ty basu
and it ahall Lo B 5 meters (21 inchas) above
e loveusl edge of the commodity tank The
fixed ngid punch mus have crose-scction of
15 2 contunelers (6 inchey]) lagh by 13 2
eantumeters [ inches} wido, whth 13
ventunoter (Y4 luen) tdn on the wdges of Lhe
impact fnee

[3) lanhk vorcharartesities The 1ank car
must be (lled with nu more than 10% vitlago
wilh lading af the samn densily as the
ramanchity the car type s intendud to ramy,
and pressurizenl (o at least 161 psi

14) hnpact The end struclure of the tank
rar must withstand a 48 3 km/hour (J0 miph)
unpart with the lixed rigid minch, resulting
1 the tank mantaining 1ts inlegnly At the
inslant of vantuct, tha fengitedinal cenlerine
of thu punch must bo diigned with tha
longitudinal centerline of Uie lunk

(3) Result Thote must ha no lass of lading
hin 10 this unpacl A test s succesaful IF
thetu 15 no visible Teuk from the sonding tank
Lar for at lensl one hwur afion the impact
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Ram Car Tank Car
Plan View
RAam Car Tank Car
Eievaton View
Figure 1 Head Impact
(b) ‘rank Shell punch must have wross-section of 15 2 (4} Imporce 1he end structure of the lunk

¢ (1] Ohpetive 1hu shell sruciure of the
tnnk car must withistand a swde Empocl with
a proxy objer 1 which 19 intended 10
approxunme a loaded Sroight car, including
the conpler with the knuchle inmovid (e
figury 2?

[2) Proxy abject charactonstics and
onantation The proxy objoct must have the
following characiorislics 286.000 pound
mammum sweight and rigid punch protsudiog
at Inast 1 8 melris (80 inchea) The ngud

ronlimeters (B mches) high by 15 2
cenlimeters (6 1 bes) wido, with 1 3
conuimuter (V. nch) radu vn the edges of the
impaet fncu.

(3) Tanhk vur churactersiics Vho lank o
st lie Gillenl with no more thon 10% vuluge
willy Iniling of tha same donmiv as the
comenudity Uhe car type Is intendsad ta carry,
und prasnurizad \o at lnast 100 ps1 The tlank
var st be restralaed in the direcinn of
nupaLy

cur must withsinnd a 3¢ § kinhow (25 mph)
i t wath the proxy ohjerl resulting i the
funk marnlamnyg s mlegrily At the instant
ul cuninl, the fungindinal centerhing of the
puach must be alygend wib the Literal
centerhne of the tonk

18) Hrandt Theie must be o loss of lacding
dur 1o this ek A sl 1s successhl if
there 1s no vissble leak frum the standing lank
rar for at [nast one howr alter the mmpect
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{c) Dumnnstestion of Complinnce —
Comphance with the tank-hrad and shull
punclum-resistpnge Svsiam roquiromant tasts

nbove must be demonstratdd by any of the
methads prosentiod in thus parazraph, or by
a combination of thess muthude Bolura o
dorign Is implsmented hosed on tho moibods
m (2] thruugls (5) helow, tha party surking to
comply must subhmit all relavant
documentotion and nnalyss to FRA and FRA
will acknowlordgn i writing that compliance
with the requirementy has been met

(1) Full-scale testing

Proxy Objoct 1

Pravy Olyact

Elevation View
Figure 2 Shell Impact

(2) Perdoriumice of the tost with
substrucivrus or muduls of apprupriate seale
meurpurating thosy funtures thal are
sigmificont with respoct ta the tem undar
Investigahinn, when snginerning expanonce
hus shown results of thase 10sts 1o ba suitalile
fur design purposes When o seale niodul] s
usetl, the need fur adjusting cuntain test
parmnotens must bo takon into acenunt

{3) Calrulntinns, computer simulntion. nr
substrurture wsiing nsing reliable und
cansurvativo procedures and paramotors;

Tank

Canierline

Tank
Centerime

(4] Relerence 1o o pres wus sutistoctory
dusign ol a sulTiciontly simila nature, er
5) A combimnatiun of any of the woelhods
rot foath i pamgraplis [2) shiongh (4) ahove
Issumt sn Washington DC on March 20,
2008, undor the authonty delegated In 49
CFR Part 108
Thusdore L. Witlke,
Awoctule Admimsinrto for Hozerdous
Materiuls Safety

|FR Dor. Ea-6563 Filod 3-31-08, 8 45 am|
BILLING CODE 4310-80-F
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DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materfala
Safety Admintatration

49 CFR Parts 172 and 174
[Docket No. PHMSA-ASPA~2004--18730] "
RIN 2137-AE02

Hazardous Materials: Enbancing Rail
Transportation Safety and Security far
Hazardous Materlals Shipments

AGENCY: Pipsline and Hazardous
Matorials Safoty Admimstration
(PHMSA), Dapartment of Transpoi tation
(DOT]

ACTION: Interim: final rule.

SuMMARY: ThePipaline end Hazardous
Matarials Safaty Administration, In
coordination with the Federal Railroad
Admnisirlion end the Tranaportation
Security Administration, is revising the
current requirements in the Hazardoua
Materials Regulations applicable to the
safe and secure transportation of
hazardous malerials transporled in
commerco by ral. This mterim hinal
rule fulfills requtremonits in Section
1551 ol the Implementing
Recoinmendedions of the 9711
Commission Act of 2007,

In this interim final rule. we are
retjulring rail cormers to compile annual
clata on certain shipmonts of explosive,
toxic by ihalation, and radioactive
materials, usa the dala to analyzn safety
and socurity risks along rail routes
whoro thase malenals are Lransported,
assess allarnaiive rouling options, and
make routing declsions based on those
assessments Wo are also clarifying rml
carriers’ responsibulity to address in
thewr socurity plans issucs rolated to en
route storage and deloys in transit In
addition, wa are adopiing 4 new
requirement for rail carriars Lo inspect
placarded hazardous matenals ruil cars
for signa of tampariug or suspicious
items, ineluding :improvised explesive
dovices

DATES: This interim final rule Is
ulfeciive June 1, 2008.

Voluntary Compiliance Date.
Valuntary compllance 15 authorizad as
of May 16, 2008.

Lonunents. Cominents must be
received by May 16, 2008.

ADDRESSES: You myy submit comments
idantifisd by the docket number

1 This rulomnking was furmerly denignaind ua
HM-212E, haweegs with the tranaltion 1o a new
govorament-wide regulahions portal, dorkel umber
nomenclature has since changed, Some referances
to the old docket number are still presunt wa this
document.

PHMSA-RSPA-2004-18730 hy any of
1he foflowing methods-

» Federul eRulemaking Porial Goto
hitp://wwnwy.regulations.gov. Follow the
onhine instroctions for submiiting
commants.

« Fax:1-202-493-2251

s Mail: Docket Oparatlons, U.S
Department of Transportalion, West
Building, Grounid Fluor, Room W1z-
140, Routing Symbol M-30, 1200 New
Jerssy Avenue, SE., Washington, DC
20590.

» Hand Dslivery Tao Docket
Operatlons, Room W12-140 on the
ground foor ol 1ha Wesl Building, 1200
New Jersey Avenue, SE., Washigton,
DC 20590, between 9 a m. and § p.m.,
Monday through Friday. oxcept Federnl
holidays.

Instructions: All submissions must
include the agency name and dockst
number for thus rule Nnoie that al?
comments received will be pustad
withoul changa, including any personal
information provided. Plaass see the
Privacy Act soction of the preamble
FOR FURTHER INFORMATION GONTACT:
William Schoonover, [202) 4936229,
Offico of Safety Assurance and
Compliance, Federal Ruilruad
Adminssiration, or Susan Gersky or Ben
Supkn, (202) 366-8553, Office of
Hazardous Malenals Standards,
Pipuline and Hazardous Matorials Safety
Admunisiration.

SUPPLEMENTARY INFORMATION:

L Background

Hazardous maleriuals ars assantia] to
the aconomy of the Unltad States and
the well being of its people. Hazardous
materials fuel motor vehicles. purify
drinking water, and heoat and cool
homes and offices They are usel lor
farming and meadical applicahions, and
in manufacturing, mining, and other
industrial processas Railroads annually
carry ovor 1.7 mullion shipments of
hazardous materials ncluding
explosive. poisonous, corrosive,
flammauble and radioactive materials As
cuininon carriers, railroads aro obhigated
Lo accept hazardous cargo that is
fendered in compliance with legul
requirements, whethor or not they
wauld choost to do so for business
reasmns, This common carrier obligation
enaures Uint viferory are given the
upportunity to ship hazardous
materials, including the most danperous
hezardous materials, in the safest. most
securs manner possible

‘The need for hazardnus materialy 1o
support ossential survices means
transpariation of huzardous meterials 1s
unevoidable Howavar, those shipments
fraquently move through densely-

populated or environmentally-sensitive
arcas whare ths Lonsequences of an
incident could be loss of life, serious
il'lll.l.l'lv_. proparty dumage, and/or
mgnilicant bnvironmental damage

u same charactanstics of hezardous
malerials that cause concern in the
avent of an accidental release also make
them: attractive targets for terrorism or
sahalage. Hazardous materlals in
{ransportation are frequantly
transported 1n substantial quantliles and
are potentially vulnerabls to sabotage or
misusy, Such matonals are afready
mebile and are frequently transporied in
proximity 1o large anulutlon cenlers.
Fusther, secunty ouf hazardous materials
mn the ransportation environment poses
uniquo chatlenyes us compared to
security at fixed facililios Finully,
hazardous matenials in transportation
often bear clear idonnifiers 10 ensure
their safe and apprapriata handimg
during transpartation and ta facilitate
identfication and cifective ameargency
response in the evant of an aceulent or
releave, these identificrs may also
identily hazardous materials shupments
as targets of nrpnrlumty for torrorists or
olher criminals.

A primary salety und security concern
related to tha rml transporiation of
huzardous mateninls 15 the prevention of
calastrophic releass or explosion in
proximity to donsely populated arvas,
including urban areas and avonts or
venues with large numbers of paople n
altendance. Also of major concorn 1a the
release or explosion of rail cars in close

roximity to iconic buildings,

andmarks, or enviionmentaily
sigmBicant areas Such a catastrophic
event could be the result of an
uceldent—such as the fanuery 8. 2005
derarlmont and reloase of chlorine in
Graniteville. South Carolina, which
resultod i 9 fatalities and 554
mjuries—or a deliberate act of terrorism
The causes of intentional and
umintentional releasss of hezardoua
material are very thfferent: however, in
sither case, the polenhal consequonces
of both raloases are signifivant. indeed,
the consoquences of an intentional
rolense ol hazardous matenal by a
criminal ar terrorist action are ?i’kely to
be more sevara than the consequences of
an unintenhonal release becausw an
intentional aciton 15 designed to inflict
tho most dainage possibla.

DHS 13 the lead agency fer
traneporiation security and has shared
reaponyibility with DOT for hazardous
malerials transportation security, DOT
consults and coordinates on sevurily-
related hozardous materizls
transpartation raqiirements (o ensura
they ara consistent with DHS’s averall
sccunity policy goals. Both departments
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work Lo ensure that the regulated

industry is not confronted with

mconsisten! secarity gindance or
raquiremonts promulgated by the
government.

The Faderul Hlazardous Muterials
Transportation Law (Federal Hazmat
Law, 49 U.5.C. 5101 ef sey.), authorizes
the Secretary of the Department of
Transporlahon ta "prescribe regulat:ons
for the safe transportation, including
securtly, of huzrdous material in
intraslate, interstate, and forsgn
cummerce.” The Secreiary has delegated
this authority to the Pipeline and
Hazardaus Matorials Salety
Administration (FHMSA). The
Hazardous Matarials Rogulations {HMR.
49 CFR parts 171~180), promulgated by
PHMSA under the mandate in section
5103(b). govern safsly aspects, including
security, of the transportation of
hazardous matenal. In accordance with
Its security nuthanty, in March 2003,
PHMSA adopted new transporiation
securily requirements for offerors and
transporters of certaln clussos and
quantities of hazardous matenls and
new security Lraiming requirements for
hazardous maturldls employees 88 FR
14509 (March 25, 2003). Thesa security
regulations, which are explained in
moru detall helow, raquire offarors and
carnera ta develop amid hinplement
sacurity plans and to train Lheir
employees n recognize and respond 1o
possihla mr:nrétx threats

When PIIMSA adapled 1ls security
regulations, wr statel that these
regulations wara “thy At step in what
may be a series of rulemakings lo
address the sacurity of hazardous
matarials shipmants ' 68 FR 14511
PHMSA algo notad that the
‘Transportation Securly Administration
(T'SA) “is doveloping regulations that
aro likaly to impose addibional
roquiromonts beyond those astabhshed
in this final rule,"” and stated it would
“consult and coordinate with TSA
concerning security-related hazardous
materials transpartation regulations

Under Sechion 101(a) of the Aviation
and Transportation Secunty Act [ATSA)
{codifiod ot 49 U 5 C. 114) and 48 CFR
1502.1, TSA has broad responsiility
_and authonity for “security in all modes
of transporlation * * *" ATSA
authorizas TSA 1o loke Immediats
action to protect fransportat:on socurity
(48 U.S.C. 114(d)(2]}, and to:

—Davelop policies, stratagies and plans
for deal:ng with Lhreats lo
transportation (§ 114(N{3)};

—-Asaass intelllgence and ather
information in order to :dentify
individuals who pose a threat to
transportation secucty (§ 124{1)(1)).

—~Loordinate countermeasuias with
other Felaral agencios to address such

threats [§114(£){4)};

—Entorce sacurity-related regulations

end requirements (§ 114(f{7)}):

—~Ensure tho adequecy of security

measures for the transportation of
cargo (§ 114(N(10)),

—QOverses the Implementation and
ensure the adequacy of sacurit,
moasures at transportation facilitios

{§114(D{11))

—Carry out othar appropriate duties

relating to tronsportation sacurity

(§114(A(13)); and
—Sarva as the primary liaison for

transportation security to the

intolhigence und law enforcement

commumbies {§ 114((5)).

In sum, TSA's authaority with rospect
to transportation socurity 13
comprehensive and supported with
apacific powers related (o the

svelopmant and enforcement of

regulalions, secunty direclives, security

plans, and othar requirements.
Accorcingly, under this autharlty, TSA
mny dentify o security Lhreat to any
modle of transportation, devalop a
measure lor dealing with that threat,
and enforce compliance with that
monsure

On August 7, 2006, PIIMSA and TSA
signed an annex o the September 28,
2004 DOT-DHS Memorandurn of
Understand ing (MOU) on Roles and
Responsibilitios. The purposo of the
Jimnex is to delineate wloar lines of
authority and responsibility and
promote communtcations, efficioncy.
and non-duphieaban of affort through
cropumahon and collaboration in the
arsa of hazardous materials

transportation security based on existing
lepal suthorities and core competencies.

Simularly, on September 28, 2008, the
Foderal Rovlroad Admumstration (FRA)
and TSA signad an onnex to address
each agency’s roles and rosponsibilitios
for rail transportation security. The
FRA-1SA annex provides that “"DHS
holds leed authority, primar
rasponsibility and Hogmnlulymwurces
for socurity activalios 1n all modes of
{ransportation including rail.”

Concerning safety, the FRA-TSA annox

recognizes that FRA hes authonty over
every arca of railroad safety (including
secunily] and that FRA enforces
PIIMSA’s huzardous materials
rogul.ttons The FRA-TSA onnex
includes procedures for courdnating.
(1) Planning, inspection, traming, and

snforcement activities, (2) criticality and

vultierability assessments and security
reviows, (3] communicating with
afTactod stakeholdors, and {4) uso of
porsonnel and resources Copies uf the

two annexss are availahble for raviow 1n
the public docket for this rulemaking. In
accordance with tha principlas outhned
in tha PHMSA-TSA and FRA-TSA
annaxes, PHMSA and FRA collaborated
willh TSA 1o davelop Uus interim final
rule.

IL Current Hazardous Materlals
Transporialion Safely and Securily
Requirements

A. The Hazardous Mnterials Regulations

In accordance with § 172 704(a) of the
HMR, all hazardous materlals
employeus (hazmat employees] are
required o fulfill the secunty awareness
training, and employees responaible for
doveloping and implementing socurity
plans must also complets in-depth
security raining Subpart [ of Parl 172
of the HMR requires persons who offor
wertain hazardous materials for
trangportation or ttansport cortain
hazardous materials iIn commaerca to
develop and implemont security plans
A parson i1s reqitired (o develop and
implement a sacurity plan il he or she
transports any of the following waterials
i commerce:

(1) A Inghway ronte-contralled
quanhiy of a Class 7 (radioactive)
materigl. nr defined al 49 CFR 173.402,
n a maolor vehicle, rail car, or freight
coolainar,

{2) More than 25 kg (55 pounds) of a
Division 1.1, 1 2, or 1 3 (explosive)
matenal in a motor vehicle, roul car, or
freight contatner;

(3) More than one L [1 06 qt) per
package of z mater:al poisonous by
inhalahon, as defined ot 40 CFR 171 8,
that meets tho criterio for Hozard Zone
A, as specified in 40 CFR 173 118(a) or
173.133(a),

{4) A shipment of 0 quaniity of
hazardous materials in a bulk packaging
having a capacity equal la, or greater
than, 13,240 L {3,500 gallons) for liquids
or gases or mora than 13 24 cubic melers
(458 cubic feet) for solids;

(5) A shipment 1n other than a bulk
packaging of 2,268 kg (5,000 pounds)
Eross weight, or more, of one class of

azardous malenals for which
lacarding ol a vemcla, rail car, or
1ght container is required for that
class undar the provisions of subpart F
of 49 CFR part 172;

(6) A solect agont or toxin rogulatod
ly the Centora for Disrase Control and
Praventiun under 42 CFR part 73, or

{7) A quantity of hazardons matarial
that requires plucarding under the
provisions of subpart F of 49 CFR part
172,

Subpart I of part 172 sets forth general
requiruments for a secunty plan's
cnmponents rather than a prescriptive
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list of specific items that must he
included The security plan must
nclude an assessment of possible
transportntion socurity nsks and
appropriaie messures to address the
assessed risks. Specific measures
implamented as part of tho plan may
vary according Lo the nature and level
of thrend nt a particulsr tme. Ata
minimum, the sscurity plan must
address personnel secunty,
unauthorized access, and en route
sacur:ty. To nddress personnel sscunty,
the plan must include measuras to
con background information
provided by job applicants for positians
invalving accass to and handling af tha
hazardous materials coverud by the
plan To address unauthorized access,
the plan must inclnde measures
dosigned to limit or mitigato the nek of
unouthorized porsons gaining access lo
malarials or Iranspnrt convaysnces
being prepared for transportation To
address en routs secunty, the plan must
include moasurns ta mitipete socurity
risks during iransportation, including
the secunty of shupments sinred
lemporarily en route to their
destinations

Undar thasa standards, secunity plans
can and should <Liffor fromn ono offeror
or carner to another. In each case, the
plan should be based on the offerar’s o
carriar's Individualizad assassinent of
the sscurily risky associaled with the
specific hazurdous materiols 1t ships or
transports and its unique circumstances
and oporational environmant

Tha {IMR alsn conlmin limited
provisions Intended o minimize delays
in transportation. Pursuant to § 174 14
of the HMR, rall carrlors are raquired to
uxparlile the movement of hazardous
materials shipments. Each shipmont of
bazardaus materials must bo farwardnd
*promptly und within 48 hours
(Saturdays, Sundays, and holidays
excludod)” afler accoptance of the
shipment by the raul carrier IFonly
biweekly or weekly sorvice is
performad, the carriur musl forward a
shipmant of hazardous materlals In the
first available train Additionally,
carriers ore prohited from holding,
subjoct to forwarding arders, tank cars
loaded with Division 2.1 (Nammable
gas), Division 2 3 (poisonous gas) or
Closs 3 (flammable hiquid) materials
Tho purposa of §174.14 is 1o help
ensuro the prompl delivery of hazardous
materials shipments and to minimizo
ihe lime such materials spand 1n
transportation, thus minitnizing the
exposura of hazmat shipments to
accidents, derailments, unintendod
rcloasas, or tampering.

B. AAR Circular OT-55-1

The rail industry. through the
Association of American Railroads
{AAR). hos daveloped s dotailad
protocol on rocommendad railroad
operating practices for the
transportation of hazardous matenals
Thase recommended practices were
originally implemented by all uf the
Class 1 rail carriers operating in the
United States, short-line railronds are
also signatorios to the mnst recent
veraron of Hius dovument, known as
Cireulnr OT-55-1, issued by AAR on
July 17, 2008 Tha Circular details
rallroad operating practices for- (1)
DNusignating trains containing (1) five
tank car loads or more of polson
inhalation hazard [PIH) materials, {1i) 20
or more car loads or Intarmodal portable
tank loads of a combination of PIH,
flammable gas, Class 1.1 or 1 2
explosives, and environmentally-
sensitive chemicals, or (111) one or more
car loads of spent nuclear fuite] or high
levol radioactive waste as *'kay Lrang,”
(2) dosignating opuraling speed and
oguipment restriclions for trains; (3)
designating “"key routes” for key trains,
and setling standards for track
inspection and wayside defect detectors;
(4) yard oparating proctices for handling
placarded tonk cars; (5) storoge, loading,
unlonding nnd handling of tank cars; (8
ausisling commnmliss with umergenc
responso traimng and Information; (7
shipper oulilicution procedures; and (B)
the handling of Ume-sensitive matarials

Circular OT-55-1 dofinos a “"key
roule” ns.

Any track with » rombination of 10,000 rar
loads or intermodlal poitnbta tunk loads of
lwairdous inalortals, or 3 Lombination of
4,0M car Imadings of PIH (Hazard zone A, B,
C, ur D), anhydruus pmmonia, finmmeble gas,
Class T 1 0r 1 4 explosives, environmentully-
sensiliva chemicnls, Spont Nuclear Fuel
(SNF), and High Lovel Radivactive Waste
(MILRW) uver n ponud of ono year,

Any routa defined by a milroad as a
kay route should meet cartain standards
described i OT-55-1 Wayslde
defactive whesl bearing dstectors
should be placed at a maximum of 40
miles apart. or an equivalent leval of
protection may be mstalled besed on
improvements in tachnology Main track
an key routes should he inspected by
rail defect deteciion 4nd track geometry
inspaction cars ar by any equvalent
level of 1nspection at least twice eoch
year. Sidings on key routes should be
inspeclad at least ance a year. and main
track and sidings shiould have periodic
track inspactions to wdentify cracks or
breaks in joint bars Further, any track
used for meeling and passing key trains
should be FRA Class 2 track or higher

Ii a mact or pass must ocrur on Juss than
Class 2 track duo to an omargency, one
of the trmina should be stopped before
the ather train passas This interim final
rule 1n part reflects the recorminended
prachiras mentionerd above, which are
already 1n wide use acrass the rail
undustry.

HI. Nohces of Propased Rulemaking

On Docembor 21, 2008, PHMSA, 1n
coordination with FRA and TSA,
published a notice of proposed
rulemaking (NFRM) under Docket HM—
232E [71 FR 76834) proposing 1o revisy
the current roquiromonts in the 1IMR
applicable to the safe and secure
transportation of hezardous materials by
rail. Specifically, we proposed to
require rml carriers lo complle annual
data on specitied shipments of
hazardous maleriuls, use the data to
analyze safety and sacurity risks along
rall routas where those materials aro
transported, assoss aliomative routing
options, and maka routing demsions
based on those assessmenis, We also
proposed clanfications of the cuirent
socurity plan requiroments Lo adedress en
route storage, delays in lrausi, delivery
notification, and additional securit
mspection requiroments for hazardous
materlals shipments.

Also on Decombor 21, 2008, TSA
published an NPRM proposing security
rogulatians that would covor a broader
spectrum of rail transporiahion.
mncluding passenger scrvica (71 FR
76852, seo nlso 'I'SA’s [nitial Rogulatony
Flexibility Analysis, 72 FR 7376 [Feb
15, 2007] ) The TSA proposal 15
intended to reduce security risks
associated with cortain hazardous
materials shipmants in designated High
Threst Urhan Areas (HTUASs) and to
ra1sa the overall security baselino for
frelght railroad shipments. (TSA has
identifiad 46 geographic arcas os
HTUAS warranting special
consideration bhased on population and
tlsk asseszmant data. See 71 FR at
76861.) The 'TSA proposal applies to
freight raulroad carriors; intercity,
commuter, and short-haul passenger
trains; rail mass transit syatams, and rul
operations at cerlain fixed facililies (hat
ship or receive PIH, explosive, or
radivactive materials

The hazardous materinia provisions of
the TSA proposal complement and
build on the propasals in the PHMSA
NFRM Specifically, TSA proposad lo
require railroads to designate rail
securily coordinniors to serve as
primary confacis for receipt of
Intelligence information and to roquire
reporting of significant sacurit;
concerns, potential throats, an
mcidents in addiion, upon request

-
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from TSA, rall carriers and cortam
facility operators would be required to
report car locations and sh:p(pmg
informetion for shipments of PIH,
explosive, and radioactive materials
within one hour of the request TSA ulso
proposed enhanced chaln-of-custody
requiraments for rail shipments of PIH,
explosive, and radicactive materlals in
HTUASs to ensure that no car 11 left
unattended as it is tronsferred from
shipper to carrler, betwoon carriers, or
from carrer to consignas

To obtam additional public mput on
wur NPRM, PHMSA hosted meofings on
February 1, 2007, in Washingtan, DC,
and February 9, 2007, in Oallas, Texas
TSA nlso held a public meeting on 1ts
NPRM ou February 2, 2007, In
Arlinﬂon. Virginia. Thirty-five parsons
attandad tha Washington, DC public
moecting, and 15 parsons attencled the
Dallas mecting. Records of the public
mentings, mciuding attendance lists,
trenscripts, and a hsl of questions
commentars were asked (o address, are
availablo for roview in tha public docket
for tlus rulemaking

1V Implementing Recommendntions of
the 8/11 Commission Act of 2007

Swuveral weeks afiar the close of 1ha
comment puriod 1n this proceeding.
Congress enacted the Implementing
Rarommondations of the 9/11
Commussion Act of 2007 {Pub. L 110-
53, 121 Stul. 266], which the Prasidan
signed inta law on August 3, 2007
Among other requirements, the Act
directs the Secrelury of Transpartation,
in consultation with the Secratary of
Homeland Securily, to publish a final
rulu basud on PHMSA's Decomber 21,
200 NFRM by Moy 3, 2008. In
accordunce with Section 1551(a) nl the
Acl, PHMSA's final rule must require
rail carriers of “security-sensitive
materials” to “seluct the safest and most
secura route to bo used n transporting™
those materiais, hased on the rail
camrior's analysis of the safety and
securily risks on primary and alternato
transporiation routes over which the
carner hus authonty o operate,
Specifically, the HM-232E final rula
inust require such rall carriers to
perform the lollowing \asks each
calendar year

(1) Collect and compile security-
sensitive ecommodity data, by route, line
sogment, or serles of linc sogmaents, 4y
nggragnled by the rail currier and
identify the goographic locat:on of the
route and the tolal number of shipments
by UN identification nunber:

{2] Identify practiceble alternatjve
routes over wluch the carrier hos
authority to opuraie as comparat! to tho
currant route lflor such shipmenis,

(3) Sosk relevant infarmation from
state. local, and trihal officials, as
Appropriate, regarding securily risks to
high-conssquence targots along or in
proximity to a route used by a rail
carrier to transport socunty-sensitive
materials;

[4) Consider tho use of interchange
agreements with other rail carriers when
determuning practicablo altarnaniva
routes and tha potential economc
offacts of using an nltornalive ronle;

(5) Analyze for both the primary rouis
and sach practicablo elternative route
tha safety and security nisks for the
route, railroad facilities, railroail slorage
facilities, and high-consequence targets
along or in proximity la the route, these
snalyses must be in writing and
performed for esch culendar year;

(6) Compure Lhe safety and security
risks un the primary and alternative
routes, tnclucing the risk of a
catastrophic release from a shipment
travohing along thase routes, and
identily any remariglion or mitigation
measures implemented on the prlmary
anﬂ altomative transportation routes;
an

(7} UsIng the andlysis deseribed
above, salect the practicable route
posing the laast oversll snfety md
secuiily nsk

The rule musl also reguiro that 8
covered rail carrier. at luast ouce svery
threo yeors, analyze its route selection
determinations, mcluding a
comjnuhansive, syslemn-wide review of
all apuratlonal changes, Infrastructure
modlifications, traffic adjustments.
changes in the nature of high-
consequence targets loceted along er in
proxumuly to the oute, or ather changas
aftecting the safoty and securlly of the
movements of security-annsitive
matorials that warn implemented since
the previous analysls was completed.
Finally, the ruln is to require that
covorod razl carmiers retain in writing all
route raview and selection decision
docurmantation and restrict the
distribution, disclosure, and availability
of this information te appropriate

TAORE.
The 9/11 Commission Act defines

"'sacurity-sonsitive material” {o mean
tho material or rlasses of materials that
the Secretary of l{omeland Security, in
ronsullalion with the Secretary of
Transportation, determings through a
rulsmaking proceeding with
opportunity far public comment pase a
.-.:imﬁcnnt risk to national securily
while bemng transporied 11 commerce.
As we oxplain lurther in later sections
of this rule, PHMSA believes the imierim
finsl rule we ara publishing today
[ulfills the requirements in § 1551 of the
9/11 Commission Act. in addition to

rddressing the comments raceivad i’
rusponss to the NPRM  We boliava thal
the changes and additions to the NPRM
made in this IFR ara well within the
scope of tha NPRM. We are publishing
an intennm final rule rather than a finet
rula to provide inleresled porsons with
an apportunity te provide spacific
cuminents on whather the IFR fully
implements the roquirements of the Act

V. Comments on the NPRM

Wae recelved moro than 50 sots of
comments from individuals; members of
Congross; Faderal, stote, and local
governmental entitics; companies;
industry associetions, public: interest

roups, labor organizations, and a

omeowners’ association Generally,
largo rail carmers and thoir associations
oxproas support for the propasals in the
NPRM and, in particular, the flexibility
for rail carriers to designate routes based
on un analysts of safety nnd security
viilnaiahilitios and measures
mmplemented ta address those
vulnerabilities. Small carriors and single
line haulers express same concern about
the applicability of the rauting
provisions ta tholr aperations—in nany
cases, smaller raf! carrlers operale on &
single Ime and routing optiuns are
himited

Commenters represenling state and
local governmants and environmental
groups gonarally oppose the proposals
in the NPRM Some of thesp
cominentar suggest that the Federal
government should mandate specific
routing for high-hazard inateriala rather
than provide roil carriers the discretion
to mie routing decisions. Othsrs,
particularly stato and local govel nment
commentars, want to be able lo
implement routing restrichions within
thair junisdictions and, thus, urge us to
modify or uliminuly the preemptive
effect of a final rule on non-Faderal
jurisdictions.

Nearly all the commenters sug{sl
ihat we malntain consistency wit
TSA's proposed ra:l requirements in
regard ta package size, coverod
hozardous matanials, and onlorcemsnt of
the proposed requiramsants.

The commonts and public meeting
transcripts in tha dockel for tus
rulemaking muy be reviewed at hitp.//
wiww.reguiations gov under dockst
number PHMSA-RSPA-2004-18730
For your convenience, & listing of the
dockot entrios 18 providad balow.

Namafcompany

Maizanfe Weintraub end Family
Kevin D Kima
Institulo of Makers of Explasvas (IME)
Tom Nitza.
L
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Name/company

Anonymous.

U.S. Departmenl of Enargy, Naval Nuclear
Propulgion Program (NNPF).

Conprassman Dennls J Kucinich

Transcnpl—Washington, DC Public Maeting

BASF Corporalion

Dustrict of Columbxa.

Instituts ol Makers of Explasives (IME).

American Chemistry Council (ACC)

The Ghipring Iratitule, inc.

Tha Fortiizor Insthife, Ine. (TFY)

Meatropoliian Transportation Authorfly.

The Dow Chemical GCompany (Dow)

Chairman and 3 membars ol the Commiltea
on Homeland Securlty, US House of Rep-
resentatives

The Netiorel Indusidal Transporiation
Leagua (NITL)

Amencan Short Line and Regonal Railroad
Associalion.

Qrocnpeace.

Back Creak-ll Homsowners Association, nc

Argonna Natlonal Laboratory Report

Surfaca Transpartaticn Board (STE)

Friands of the Eanh

Friands of tha Earth,

Fnonds of the Earth

Mayo Chinic

Associalion of Amarican Raliroads (AAR)

City of Cleveland, Ohlo

BNSF Ratlway Company

Transporiglion Trades Depatmeni. AFL-
CIo.

Indepandent Lubncant Manufaciurers Asso-
clation

Gity of Baltimora, Maryfand

Norfolk Southern Corporation

Eurgka Counly, Navada, Dffice ol Public
Works

National Assocation of Ghemical Distnbutors

Brolherhood of Locomotive Engmeers and
Tralnmen

DuPont.

Friands of the Earth

State of New Jersey, Office of Homeland Se-
curiy & Preparedness

Transcnpt—Dallas Pubhc Mesling

Unlon Pacific Rallad Company.

The Dow Chemical Company, Clin Corpora-
tion, Norfolk Southem Corporabon, Urion
Pacific Raliroad Company, and Occldentai
Chemical Corporation

Akzo Nobel Chemicals, Inc

Cliy of 8t Lous, MO.

Nuclear Enargy [nalilule

Naticnal Asgocation of SARA Tille 1l Pro-
gram Officrals.

Ceforado Emergency Planning Comrmssion

Joffarson Counly Local Emargency Planning
Committes.

City ol Las Vegas, Nevada,

Springflold Terminal Raliway Company

Amencan Pgtroleum Inslitute,

CSX Transporiation, Inc.

Slate of Connacticul, Allomey General

V1. Summary of the Interom Final Ruls

Based on comments received in
response to the NPRM and the
provisions of the 9/11 Commission Act,
in this interim final rule, we ore
adophing the following roevisions to the
HMR:

» Rail carrers transporting certain
explosives, PIH materal, an
radioactive matorials must compile
information and data on the
commaditics transported, including Lhe
routes ovar which thase commoadities
are transported.

¢ Rall carriors transporting the
specifled hazardouns materialy must use

o data thoy compile and ralevanl
information from ststs, local, and tribal
officials. as apprapriate, regarding
socurity risks to high-consequence
targets nlnnf or in proximily {o s route
lv analyze the safaty and securily risks
for each route used and practicable
alternative routes to tho roule used

» Using theso analyscs, rail carriers
must selact the safast and moat sncure
ﬂractlcnbla route for the specified

azardous materiols.

» In developing thoir security plans,
rail carners must speaifically address
the securily risks assnciated with
shipments dolayed m Iransil or
tempoi arily stored in tranait

* Rail carners transporting the
covered huzuardous mulerlals must notify
consignaen of any significant unplanned
delayz affectung the dehvory of the
hazardous materinl

« Ruil carriers must work with
shippers and consignoos to mintimize
the time a ra1l car cantaining ens of the
spnctliod hazardous inatanials is placed
on track awaitlng piek-up, delivery, or
transfer.

* Rdil carmiurs must conduct sscurlly
visual inspeclions at ground leval of rail
cars containing hazardous matonals to
chack for signs ot tomparing or the
introduction of en 1mprovised explosive
device (IED)

‘Thig iterim final rule is eifective
junc 1, 2008 Beginming January 1, 2009,
141l warriers musl compile information
on the commodities they transport and
the routes they use for the 6-month
period from July 2, 2008 to December
31, 2008, Ruil carners must complete
therr data collsction by March 1, 2009,
By Sarl‘.amber 1, 2009. rail carrzers must
complete the safely and secunt
annlfses of routes currently utilized and
availablo alternatlvos and seluct the
snfest, most sscurs ronios for
transporting lhe specified explosive,
PIH, and radioaclive matenals.
Beginning January 1, 2010, and for
subsequenl youors, rail carriers must
compile information on the
commodities they transport and (he
routos usad for the previous calender
yudr anc complete route assessments
and salactions by the end of tha
calendar yesr.

In adopting these requirements, we
rejoct the more prescriplive approaches
urged by some commonters. We

continue to bahave that rail carriers are
in the best position to identify and
ussess risks across theiwr systems and
that en route safaty and secumy
meagures will ba most offortive in
reducing system risks when tatlored to
the carrier's specific circumatancus and
operations. This appreach for
determining tho safest and most secure
el routes 15 consistont with lhe
requireinents 10 § 1551 of the 4/11
Commlssion Act. Roll carriers use
alternative routing in the nonnal course
of business to accommeadata a vanety of
circumstances. such es dorallnants,
accuidents, domaged track, natural
events, traflic bottlanecks, and
lrenghtened security necessitatod by
major wvents In performing the routo
#udlyals required by the interim final
rula, wo expect a rail carrier to maka on
informed decision, balancing all
relevant factors and the bust information
available.

Although indiwvidualized risk
asseasmont nocassartly is more
challenging ta performi und oversee, wa
belicve this approach offers the greatest
overall benefit. We axpect the und result
of tho analyscs to be u clsar picture of
Lhe practicable alternalive route(s)
available Lo rall camiers for the
transportation of the specified
hazardous materials. As wa lransition lo
the new requirements, PHMSA and FRA
are commitiod Lo working with the
ratlroads to provide the tools and
training necessary to conduct the
requirsd analyses and make appropnate
route selections

By the smine token, wa intond to
aggressively oversee rasironcls’ route
analyses and routo selection
determinations and wiil uso ell
availdble tools to enforce comphanan
with the rule. As the agency with
primury responsibility for railroad safoty
enlorcement, FRA will incorporate
raview and inspechion of route analyses
and sulectlons Into its inspection
programs. FRA Inspactors may offor
suggestions for modIfying or improving
the analysis or muke changes lo a route
if the routw selection documentation or
undarlying analysis Is found to be
defiriont. If an inspector's
raccmmentalions are not implemented,
FRA may compel a rail camer to make
thangas and/or assess a civil panalty.
Further, if the carrior's choson route is
found not to bo tho safost and most
secure practicablo route nvailulils, FRA
may require the use of an alternative
rotite

As we mplament the interim final
rule, PIIMSA und FRA are committed to
warking with railroads, and with
communities and first respandars, to
strengthen their capabilitios and reduce



Federzl Register/Vol. 73, No 74/Wednesdny, Apnl 16, 2008/Rules and Regulations

20757

the risks associated with hazardous
materials transportation. As discussed
below, we are developing a route
assessment tool that rail carriera may
usn in weighing and considering the
routa analysia cniena.

PHMSA also is stepping up its afforts
to build emergency response
capabilitios through national prograyns
and community-based plenning and
iraming Wa are sponsoring several
imnhatives intended 1o enhance
community preparedness, including a
project with the International
Association of Fire Ciuofs to provide
real-hme access 0 omorgoncy response
information and 1o share lessons loerned
from past incidents and axercisos With
Congress' approval, we are axpanding
the Hazardous Materials Emorgency
I'roparodness ([HMEP) programm, which
providos funds for developing,
improving, and implementing
emergency response plans and tor
training publi sactor employees to
respoid lo accldents and incidents
involving hazardous materials We
bulieve I.Emsn planning and training
offorls aro most effective when thoy are
tailored to the particular risks facing a
community.

We agiea that Jocal and regional
guvermneuts require information on the
types. quantities, and locations of
hazardous materials transported through
their jurisdictions to plan for offoctive
and appropriate omergoney rnsponse (o
incidents. Wo develaped o detailed
handbook [Guidancs for Conducting
Hozardous Matarials Flow Survays,
Jamnary 1945} for local governments to
use in conducting commodily flow
studics of hazardous matorials
transported by highway. nnd we are
encouraging states to use HVEF gront
funds to study flow patterns of
hazardous materials within and hatween
stotas and to determina the need within
a state for regional hazarduus materisls
smuorgency rasponse leams, We are
updating our 1995 hundbook through a
caoperative resesrch praoject aimed at
pruducing 8 comprehens:ve, usar-
iriendty resource that will help local
planners devolop commaodity-flow data
for all modes of iransportation and to
uso the dota Lo inform decision-making
concerning risk assessment, emergency
rasponse preparedness, and resource
allocauon and to sur ort analyses
across furlsdictiona Ignundnrlnl In
addition, we are developing a guide for
assessing omergency response nseds
and capabulitios for hazardous matenials
relenses to provide a Lool for state and
local govarmninents to use to idenilly and
address unmet emergency response
planning and resource neods.

Tho specific provisions of the internm
final rule, includimg a discussion of
cominents recewved on the NPRM and
the provisions of the 9/11 Commission
Act, ara detnilad 1n the following
saclions of ths rulo

V. Discussion of Comments and
Soction-by-Section Reviow

A. General (§ 172 820{a}}

In the NPRM, we praposed to require
ra:l carriers to implement anhanced
safety and securily measuras for
shipments of the following classes and
quantiues of hezardous matorials:

(1) More than 2,268 kg (5,000 Ibs) in
a single carlond of a Division 1.1, 1.2 or
1 3 explosive:

(2) A bulk quantity of a matenal
poisonous by mhalation, as defined 1n
§171 8 of tha HMR, or

{3) A highway route-controlled
quanhity of a Cluss 7 (radioactive}
malerial, us definod in § 173 403 of the
HMR

The 9/11 Commssion Act direcls the
Secratary of Transportation to rnsure
that this final rule requires railroad
carriors to compila commndhity dala on
tha securily-sensitive n‘latarlaﬂ they
transpoil Seclion 1501 of the Act
delines "security-sensitive material™ to
msan a materlal or group or class of
matarials, 1n o particular quantity and
form that the Secretary ol Homeland
Security, in consultation with the
Secretary of Transpoitalion, determines
through rulemaking with opportunity
for puiblic commant, poses a slﬁr;iﬂc.ml
risk o natwnal security while being
transportod in commercs. In makmg
such a determination, tha Secretary of
Homeland Security is directed to
consider (1} Class 7 radioactive
matorinls; (2) Division 11,12,and t 3
explosivas; (3) matorials pamsunons ur
toxic by inhalation, including Division
2.3 gnsoa and Diviaion G 1 malerals; and
(4) & seloct agont or loxin regulated by
tho Centera for Nisense Conlrol and
Pravention (CDC) under 42 CFR part 73.

PHMSA. FRA, and TSA assested Lhe
saloty and secunity vulnerabilities
associntad with the transportetion of
differant typos and classas of hazardaus
mater:als. The lat of matenals to which
the proposed enhanced safoty and
security requirements would apply 1s
bosed on specific roilroad iransportation
scenarios, These scenurios depict how
hazardous materials could be
deliberatuly used to cause sfgruficant
casualties and property damage or
accident scenarios resulting 1n simular
catastrophic consequences. DOT and
DHS determined that the matarials
specifiod in the NPRM prosent the
groatest rail transporielion safety end

socurity risks—because of the polential
consoquences of an nn:nentional
release of theso materials—and the mast
altractivy largets for terrorists—becanse
of Lhe patential for these matanals to be
used as wenpons of apportunity or
weapons of mass destruction.

Following 15 a basic summary of the
materlals and eritical vulnerabilities
waorranting enhanced safsty und security
measures

» Division 1.1, 1.2, and 1.7 explosive
materials A Division 1.1 explosivo is
one presenting a mass exploaive hazard.
A mnss explosion 15 one affoching almost
tha entira load simultansously. A
Division 1 2 axplosive hes a projection
hazard, which meuns if the materal
wer to explode, It would project
fragments outward at soms distance. A
Division 1.3 oxplosive prosonis a fire
hazard und eather a minor biast hazard
or h minor prajection hazard or both. If
comprom:zed In transit by detonation or
as a secondary explosion lo an 1ED,
theze explosivas canld resull in
substantial damago to people, public
and private properly, and rdil
Infrastructure. Roughly 2,500 carloads
of thesa axplosives are transparted by
rail pach year

o PiH metorials. PIH materlals arn
gases ar lupeids that are known, or
presmnad on the basis of Lests, to be
loxlc to humans and to pose & hazard to
henlth in the event of a releasc dunng
transportation. PIH materials prse
specul risks during transportation
because their unconirollad relsase Lan
endanger signiflcant numbers uf people
The January 8, 2005 train derulment in
Graniteville, South Caroline with
suhsequent releass ol chlorine sadly
undemsuored this risk About 100,000
carloads of TIH chemicals ara shipped
by rail sach year. Nota that for purposes
of the HMR, the tarms “poisgon” and
“toxic" are synonymous, as are lhe
terms "'poison inhalation hazard™ or
“PIH matenals” and “toxlc inhalation
hazaid" or "TIH materials.”

« Highway Houte Controlled Quantity
Rodisactiva Materials (HRCQ).
Shipments of HRCQ of radioactive
malanals are large quantities of
radioactive malerials requiring special
controls during transportation. Because
of the quantity included in a single
packaging, HRCQ shipments poso
significant safety and security nisks.
Vory few HRCQ shipmonts are
transporied hy rail Spent nucleur fual
dnd high-fevel waste are shipped 1n
conlainers certified undar the Atomic
Energy Acl to meet siringent safety
requirements designed to prevont
relense of mdionctiva matonals aven in
the evont of a severa accident.
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The NFRM did not pruposs to includo
salact egents or toxins regulatad by the
CDC under 42 CFR part 73 becauso
railroads transport few, if any,
shipments of theses types of meleifals.
Generally, shipments of infactiona
substancss, including select agents and
toxins, must bo transported quickly
from ongin to destingtion to prevent
degradation of samples that can accur
over time and to ensuro swift diagnosis
and treatmont of Infoctious discnsas For
thesa reasons, highway (for short
distances) and arr (for Jonger distancas)
are the preferred mades of transport for
these materials.

Most commenters agree that the above
listed mater:als pose the most
significant rail transportation salety and
sacurity riske The Institute of Mukers of
Explosives (IME), Dow Chernical
Company (Daw), Chlerias [nstitute, Inc.,
and Mr. Tom Nitza exprass some

+ coneorn that the PHMSA and TSA rail

securily NPRMs are not consistent 1n
terms of their apphcation to shipments
of PIH matenals The PHMSA NPRM
applies to bulk qlunutltles of PIH
matenals A “bulk quantity” as used 1n
the HMR means a quantity that oxcnodsa
450 L (119 gallans} for hiquids. a not
mass groator than 400 Lg (842 ponnds)
for solids, or a water capacity greater
than 454 kg {1,000 pounds) as &
receptacle for gas (40 CFR 171.8} Thus,
the provisions of the PHMSA NI’'RM
would apply to FIH shipments
transported in taok cars, includ!
residus amounts exceechng 119 gellons,
and porteble tanks and other bulk
containors The TSA NPRM applies to
lonh cers containwng PIH materials.
sxcluding resrdues. Commenters sugpast
that tha twa rules should be applia
consislently and recommend Elal we
adapt the TSA lank-car threshold and
axcludy rusidue shipments

While we recognize that TSA used a
nsk-based approach in determining the
PIH quanhities to which Its rail security
NPRM would apply, we disagree from a
safoty Earspm:liva that bulk peckages
nthar than tank cars and residue
shipments should he exceptsd from the
roufo analysis and route selection
requiremonts ndopled 1n this interim
final rula Although target sitrachiveness
from a sacunty standpoint {s
dim!inishad, sigmificant safety risks
porsist. A typical lank car of chlorine,
for meample, will contain about 18,000
gatlons when full and may contain a
residue minount of 180320 gallons (1-
2 percent of the orlginal amount in the
tank) Upon releass from its container or
packaging, sach cubic foot of liquid
chlarina will rapidly expand te
approximately 450 cubic feet of chlorine
gas Using this raugh estimate for the

expanaen of chlorine, a residue amount
of 160-320 gallans would result in
approximatgly 9,600 to 19,200 cubic fest
of chlonne gas Based on guidance in
tha DOT Emesgency Response
Guidebook, the residue emount
remaining In a chlorine tank car. if
spilled, would suggust an initial
1solation distance ranging from 800 k in
nll directions and # protective distance
of al lenst 1 5 mi lor persons downwind
at night Frons a safety stendpoint, 1t
makes seuse Lo require bulk quantities
of Pli1 rasldue remaining in tank cars to
travel on the “besl” route available—the
route thal considmna faclors such us
population density, emurgency response
capabilities, environmentally-sonsitive
and significant areas, and avant venues.

Adophion of the proposed TSA
thrashold for I'lH shipments would also
excluda rail ghipments of mast bulk
ﬂ:;: ings containing PIH materials

@ routa analysis and solectian
requirements sn this nterim final rule
Portable tenks. for exemple, typically
contain up to 3,000 gallons, and some
are designed to contain up ta 6,000
gallons. While the 1solation and
evacualion distances for portable tanks
would be the same as those for residue
quentities En a tank car, the amount of
gus produced would greatly increase,
‘The ninount of a PIH malerinl contained
in a [utly luaded portabla tank could, I
released antirely, expand io produce
roughtly 180,000 to 361.000 cubic fust of
guy, creatlnp a safety nisk to individuals
wathm the amo of the release Whoen
consalering risks posed by bulk
romtainers such as portable tanks,
thilfarant safety and security related
asperts must be considerad Portable
tanks are designed Lu e filled and
amplied after reinoval from a tronsport
convayance, thersfors, they have
thinnor walls and heads aml are
gonerally loss robust, which makes them
mora prone to puncture or rupture than
a tank car.

Wa beliovo tha safety risks posed by
the rail transportation of bulk quantities
of PIH matarials ehould be acliressed
through enhanced safoty requirameauts,
mclusing rouilo assessments Therelore,
in this intonim final rule, wa are
requiring cnhanced safoty measures for
bu1k quantitics of a matorlal poisonuus
by inhalation, as proposed in tha NPRM.

Writtan comments submitied by IME
and AAR and statements by participants
in 1ha pubhic meotings highlight the
Lonfusion us to whether we 1ntended
anhydrous anunania to ba included as a
P1H matenal for which enhanced safety
and security measures are required. The
answor is yas. To onsure that thls
confusion does nat parmat, in this
intarim final ruly, we are spacifically

adding anhydrous aminonia 4s an
example, In § 172.802(a), of & material
that folls undor the requirements to
dovolop and implemant additional
safety and security plnnnms
toquireronts. ag eslablished by this
mntenim final rule. Commenters are
corract that, under the HMR, anhydrous
ammonia is classed as a Division 2,2
comprossed gas for domestic
transportation. Howsver, unhydrous
ammonia imoeots the ilefinition of a
matarzal that 15 Fmsanuuu by inhalation
under §171 8 ol the MMR. That
dafimtion includes any matarial
identified as an 1nhalation hazard by a
special provision in colunn 7 of the
§172.101 Hazardous Materlals Table
(HMT) The entry for onhydrous
ammonia in the HMT includos Special
Provision 13, which requircs tho words
*Inhalation Hazaml" to be antered on
slupping papurs antl marhed on
prackagus

Oncu again, we note that for purposes
of thu [TMR, Lthe terms “poison” and
“toxir™ ars sYnonymous, as are the
terins “poigon inhalatios hazard™ or
“PIH matanals” and “toxic inhalation
hazard" or “TIH mutorials,”

In ths NPRM, we snuglt comments as
to whether the proposed requirements
should also apply tv Nunmable guses,
flammable hqmtr;. or viher matorlals
that could he wonpnnizerd, as well as
hazardons matenaly thel could cause
sarons environmental demags I
released into nivers or lakes
Commnntors who addressed this issue
stale that rmi] shipinents of Division 1.1,
12, ond 1 3 explrsives, PIH malenals,
and lughway-route controlled quaniities
of radinactiva matareals pose sigirficant
rail safoty and secunty risks warranting
the enbancad securily measures
proposad in the NPRM and adopled in
this intenm final rule, Commentora
gonerally de not support onbanced
security measures for a broador list of
materials than wns proposeod in the
NPRM

The City of Las Vegns, Nevada,
supports expanding the hst of matar:als
for which enhanced security measures
ara required to inclnde flammable
liquids; flammable gases, Lortain
oxidizars; cartain organie peroxides, and
5,000 pounds or greater of pyrophoric
matonals. While DO'T and DHS agroe
that thesa materials pose cortain safoty
and sacurity risks in rail iransportation,
the risks arg not a4 greal a5 those posnd
by the sxplogive, PIH, and radivactive
mnaterlals specifled in the NPRM, and
we are nol parsuaded that they warrant
the additional preceutrons roquired by
the interim fina! rulo. We nota that the
hazardous matorials listed by the City of
Las Vegas are currently suljucl to thy
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sucunty plin requrements in Subpart |
of Pait 172 ol the HMR Thus, shippera
and carriers of these materials must
devalop and implement security plans
bused on an assessinent of the
transportalion security risks posed by
the materials Secuniy plans must
include measures to address personnel
security, unauthorized sccess, and en
roule securily. DOT, iu consullation
with DHS, will continue to evaluate the
transporlalion safoty end security risks
posed by all types of huzardous
materlals and the affectiveness of our
regulalions n addressing those riaks
and will conmider revising specific
requiTemanis 48 nocassary

'or purposos of Sectian 1551 of the
9/11 Comnussion Act, DHS, in
consultation with DOT, is :lnvalnrln% 8
hist of ''security-sunsitive matorials* for
rall transportation. DHS plans to
pubhish its determination concerning
“rail security-sonsitive matarials™ 1n o
forthcoming rulemaking. Upon
publication of this determination, DOT
will consider whether to ravise the list
of matenals to which the safsty and
sucurily 1equirements adopted u: this
iFR apply We nole in this regard that
in Future rulemaking actions DHS may
also make determinations as to the
materlais that should be considered
sacurity-sensilive [or other modes of
transporiaton or for non-transportation
uperafions and faciities

B Commodity Data {§ 172.820(b})

The NI’RM propasad ta raguara rail
carriors to compiie commadity data on
an annual basis for the covorsd
hazardous materials, mcluding an
identification of the routes utilized and
the total number of shipments
transported, The data are ta bg usod by
the rail carriers to idontify the routes
ovor which tho specified hazardous
matenals are transported and the
number of shipments utilizing cach
route As proposed, rail carriers would
be required to analyze the safoty and
socunty risks of the routos idenlified

The City of Clevaland, Ohice, suggesls
that we raviss the proposal in the NPRM
{a require rm carriers lo share the
commodity duota with local governmenis
responsible for the gecgraphic areas
through which hazardous materials ere
trunsported. We agree that state and
local governments should bave access ta
such information, provided access to the
mformation is limited to those with a
"noed-lo-know™ for fransporiation
safaty and security purposas, and
further pravided that such information
may not be publicly disclosed pursudant
to any stato, local, or tribal law Hecauan
of tho security sensitivity of the
commodity dala, 1t 18 nol appropriate for

i ta ba hroadly disclosed to government
or pilvate enlitivs We note that AAR
Circular OT-55-1 provides for
disclosure of certuin commodity flow
data, upon request, to local emergency
respanse agencies and planning groups.
Al 8 miniznuny, such informatson is to
include rank-order identification of the
1op 25 hazardous commodiues
Iransporled through the communty.
Section 1551(h) of the 9/11
Cominission Act reqnires rml carriors to
suek relevant Informetion from stato,
local, and trnibal officials, as approprinte,
ragarding sacurity risks to high-
consequence iargets along or 1n
proxunly to a rounin used (o iransport
secaurity sensitive materials A “high
conanquence target” is defined 1 the
Act lo moan a property, natural
resource, location, area, or other targel
designated by tha Secrotary of
Homeland Secunty that is a mable target
of notional significance for which an
attack by railroad conld result in
catastraphie lass of lifa, simnificant
damage {0 national secunly ar defense
capabilities, or national economic harm.
We are adoptiug this requirement in this
interim linal rule More broadly,
however, rail cerriers should work with
slate und local governments when
conducting the mute saiety and security
analysis runuired by this Interim final
rule and in making routing decisions
based on Lhat analysis, To this end, rml
cacrners must share information as
necessary snd appropriate to enable
state and locul governments to provide
meaningful input into the process. We
10ty in this regard that among the
fuctors to be considered by rail carriers
in conduihing the safety and security
Huelysis wrn pupalation densily along
the ronte; ruvironmentally-sensitive or
sism[icanl areas, venues along the roule
(ztations. avanis, places of
£nNEragalion): amergency rasnoNnse
capability along tha roula, measures and
counlermeasures already 1n place to
address apparent safoty and secur:y
risks; proximity to lconic targets, and
araas of high consaquance along the
route Stete and local governments mny
well be able to assist rail carnoers in
identifying and asscssing this lype of
information Moreover, state nncr local
government entities may nlsn bo abla 10
assist ra] carriers 1n nddrossming any
safety or socurity vulncrabihitios
idaniified along selecind routes, in the
srheduling of puble ovents, for
example, or enhancing omergoncy
response capahlities If & ratl carriar is
unable to acquire relovant informatlon
from state, local, or tribal officials, then
1t must document that 1n 115 analyss
We note as well that states and local
governments may coniact FRA ta voice

concerns and request an inspection of a
route plan, security vulnerability, or,
mare generally, a roll carrier

Ta provida carriers with flexibnlity in
compiling and assessing tho dnta, we aru
not adopting a specifiod format;
however, the data must bo available in
a format that can be read and
understood by DOT pamsonnel und that
clearly 1dentifies the physical locutions
of the carrior’s route(s} and commodities
transportod ovor each route Physical
location may be 1dentified by beginming
and ending point, locality name, station
nams, track milepost, or other insthod
davizsed b{llho rail carrier which
specities the geographic location

rriers must retain the data for two
¥eurs. in either hard copy or electronic
orm,

€ Rarl Transportation Route Analysin
{§ 172.820{c)}

In the NPRM, PHMSA pruposed Lo
raquire rall carriers to usa the cdata
compilation described above to analyze
tho rail routes aver which tho spucified
materlals are trunsportad. As proposcd,
camers would ba raquired to analyze
the specific safety and security risks for
routes identified in tho commodity data
collection and the 1ai1lroad facilitios
along those routes The route analysos
would be required to be in writing and
to consider, at a minimum, a numbor of
factors specific ta each individual ronto
A non-inclusiva list of those fartors was
inclucded 1n proposed Appendix U to
Subipari  of Part 172

Saveral comments wera submitted 1n
response to the proposad requiremont
In its comments, Dow suggests that
*'railroad facililes,” as used in this
soction, should be definod as facilities at
which storage incidental to movement
occurs along the roule, incleding, but
not limited 1o, classificition and
swilching yards, and non-private
sidingy. Nuw suggests Lhat wa clarify
that raulroud facilities do not include an
offeror's facility, private track, privats
siding, or the hazardous matenals' final
destinahion. Wo agroe with Dow that the
term “roiiroad facihity™ should be
clearly defined in the HMR. Theccforn,
in tlus intarim finel rule, we are
adopting Dow's suggested defimtion
§ 172 820(c). For purposes of this
saction, “raflroad facility’’ means
railroad property including, but not
limuted to, storage facilities,
classification and switching ynrds. and
non-private sidings The tarm dues not
includs an ufferor's fecilily, private
track. private siding. or consignee’s
facilily

AAR suggests an exception from the
analysis raquirements if there have bosn
no significant changes since the
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previous unalysis and less than five
calendar ysars have passsd sinca the
pravious analysis was parformud. We
will address I.zls issue 1n more detail
later in this rule We would note that
any sigmficant changes to the route over
which the coverced hazurdous materials
are transpartod thal veeurs before the
calendar year actually lupses trigger a
revised roulo analyars

AAR also sugyssts an exception from
the routo analys:s requirements for rail
carniers that transport [ewsr than 500
carloads of tho coverud liezerdous
materials. We do not agree. The salety
and securnty rieks posed by shipments
of Division 1 1, 1 2, and 1.3 explosives,
highway routa controlled guantilias of
msiunt:live matarials, and bulk
quanlilles of PTH materials are .
significant even 1 a tail carrier only
transporis a sangle carload Tha 2005
accidenl in Graniteville, South Carolina.
rosultedd in the puncture of a single tank
car of chiorina, but the consequencos af
that accident were devastaling. While it
is true that the caliulation of safety und
security risks for thw rail lensportation
system as a whols increases as the totnl
number of shipmunts incresses, it is also
truo there iz a nsk associated with each
carload tranzparted An cxception from
the ronte analyais reqpurements ndopted
in this interim final rule for rail carriers
that transport tha specified hazardous
materials in amounts bolow » given
threshold is nol warranted given the
safaty and secunity rusks posed by these
matenals.

The National Industrial
Transporlation Langun asperls thet
re?ulring a small rnilroad 10 annlyze the
safoty and secunty risks of 1ts unly
available route serves no purpose since
such railroads have no allernative routes
to assess Tho commenter notes thai
sinall Class IT and Il rmulroada generlly
operale on a single track, usunﬁy A
feader track to main rail lines, and have
no available alternate routes. Wo do not
agres Even in the abscnco of altnenative
routes, wo believe an assessment of tha
safety and security riaks along the routs
utilized 15 criticul to enhancing rail
transporialion safety and security A
compoarison ol the ronte utilized with an
alternate roule Is not required in this
circumstance, huwaver, rall carriors
mus! adilruss safoty and secunty
vulnerabylities 1dsntified by the roula
unalysis

Sechion 1551(c) of the 9/11
Commission Act requiras rail carriecs’
safety and sarurily unalyses of the
routes usad lo Iransport sscurity
sensihive matenals to Include the route,
railroad tacilities, railrond storage
facilities, and high-consequence targels
alang or in proximity to tha route. Thia

ia consistent with the analysis
requirnments proposed in the NPRM
and adopted in this interum fnal ruts
Wa have mod:fied the applicable
sechions of the intarun final rule to
clarify that rail rarriers” safety and
security analyses must cover the listed
items.

As discussed in Lhy NPRM, we gava
careful considoration to the question of
how to define u "14il lransportation
routo™ for the purpnse of the analysis
proposcd 1n the NP'RM, We proposed
this vory baaie definition. a route in a
anaries of one or mora rail liny sugmants,
ns <clocted by the rail canisr Belween
the beginmuog and ending points of a rul
carner's possesslon and responsibilily
for a hozardous materials shipmeut, 1l
would be up to the rail carrier to define
the routes to be assessod For oxempls,
a rouis could begn at the geagraphic
poinl wiiere a 14il carmer takes physical

gassion of the hazardous material

rom the offeryr or another carrier for
transporiatiun A route could end at the
geographic pornt whare- {1) The rail
cmrrlor relinquishes pussnssion of the
hazardoua material. either by delivering
the commodly la us final destination or
interchanging the shipmenl to another
carriar, or (2] the carrier’s operatin
authonty ends Harardous malerials
shipments will hkely have intermediary
stops and transilions for example, a
shipmant may be hold in & milivad
yard, l_lplnr:f\rl in a different tran, o1
stored tampormnly during
transpartation Qur awm 15 tn have rail
carners analyz: the terntory and track
ovor which these coctann hazarcdons
materinls are vogularly transported in
tho carrier's normal course of business,
while providing flexibility concerning
how spocific routes will hs defined and
assessed. The final analysis, howsver,
should provide a clear picturn of the
routes a rail carrior uses for the
specified hozardous mnatorals. Patierns
and regnlar shipmants should become
nbvious, as should non-routine
hozerdous maleriuls inovements, such
db 1he cne-iims mova of a spocific
shipment of military explosives or high-
lavel nuclear waste

D. alternative Routs Analysis ond Route
Selectlon {§ 172,820{d)} & fol}

In uddition to the routes normally and
regularly used for hazardous materials
mavements, wa prapaged (o 1equice
carriers to analyze and assess the
feasilulity of uvailubily ulternative roules
ovar which they have authority to
operala As proposed in the NPRM, for
each primory route, one commercially
precticahble alternative routo must be
identfied and analyzod using, at a
minunum, the Rail Risk Analvsia

Factors of proposed Appandix D to Part
172. It is the rarl carner’s responsibility
to retain n colpy (or an oleclronic image
tharsol) of all route review and selection
decision documentation used when
sulecting Lhe practical route poaing the
lsast overall sofety and security nuk,
This documentation shuuld includs, but
is nat limitad 10, comnpurative analysos,
charts, graphlcs, ur rail system mapa.
The NPRM noted that a primary safety
und socurlty concern for the rlemaking
was tho pravention of a catasiraphic
ruleaso or explosion 1n proxiumity lo
densely populated areas, inchiding
urban arens and ovonts or venues with
large numbars af peapls in sttendence.
Tha goal of the routing analysis
requirement is to ensure that ach route
used for the transporiation of the
epacified hazardouy materials Is the one
presenting the fewest averall sufaty md
socurity risks

Consistont with § 1551[d) of the 8/11
Commission Act, this inlenii final rule
ranquires rafl carriars o ileulify
practicable alte nallve routes aver
which tha rurrier has suthority 1o
operala and perform a vafety and
racmily analysis of the alternative
routes {or curnparison io the enrrantly
nsed ronte, including the risk of 4
catastrophic rolease from a shipiment
traveling eaach route In thus interim fnal
rule. we aro adopting a requirernent for
rail carricre 1o 1denlify and analyze all
practicablo allernalive routes, rather
Mhun 4 “comnercially practicable™ 10ute
aa proposed in the NPRM Wre note in
1lus regurd, however, Lhat the
identification of an nlternative
practicabls routa must neceasarly
include a dutermuination of 1x
commorcial tEm::m:ahllll'i,' Conyruss
rocognizad this by including In
§1551(cl} u recqquirement for the
allernalive route analysses to include the
potential azonomic effects of using an
allurndtive route. Accordingly, we
oxpect rail carriers ta address whothor a
rouls {s economically viable in light of,
but nat limited to. market conditians,
legal and regulatory requirements, and
the economics of the commodity, ronts,
offeror, aidd consignee A practicable
alternative rouls is oxwe that mnay be
ulilized Ly the railroad within the lumzts
of the ratlroad's ular operating
constraints and, further. 18 oconomically
vinble given the sconomics of the
commodity, roule, and cuslomer
relatlunsln‘) Tha question of
commercial practicabliity must be
raasonalily evaluated by sach rail carnier
ad a part of Its analys:s based on the
spactiic circumstancns of tho routs and
proposed traffic. If using a possible
dlternative route would significantly
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increase a carrlor’s operating costs. as
well as the costs to its customers, the
carrier should considor and document
thesa facta in It routs analysis Wo
expect that carriers will make these
ducisinns In good fanh, using the
financia! iemagement principles
penerally applied to odl;:r businoss
decislons affacting safety and sacunty

As we acknowledgad in tho NPRM, m
many casas, the only altarnative route in
a particular area mny be on another
carrier’s system. A rail carner would not
be abligated to analyze an ellernative
route ovar which it has no suthority to
operate. Likewise, in some cases, no
alternativa ronle will be available, in
thoss inslances, no allernative routa
analysis would be required. This is
particularly true in the case of reglonal
or short-line reilroads that ere often the
only rail carriers 1n a gyven goographic
ares. However. a8 discussed balow.
carriers must consider the usa of
interchange agreomaonts when
identifying practicable alternative
rontes.

When an alternative route 1 availalile,

the carrier muai rnnlyze Lthat route and
document its analysis, including the
salety nud security naks presentod by
the ulternative route, any remediation or
nutigution measures in placo or
availuble, and the economre affacts of
using the sltornativa ronta
. Under arrangements known as
“truckage rights.” it is not uncommon
for a carner to conducl triin operations
over a rail line that 18 owned,
dispatched, and mainiained by another
carnor Such arrangements typically
grant the teackege nights tenant little or
nu 1 outrol aver the track and associated
mfrastructurs, including many of tho
factors set forth In Appendix D In
completng the routo annlys:s required
by this interim final rule, a cermer may
identlty specihc nsk mitigalinn
measures that aro oulside its ability to
dccomplish. Becausae it is essantial that
safoty and security measures be
coordinaterd among all responsible
onlitzes, i 18 incumbent opon the tonant
carner to wark with the owner of the
track Lo svaluate tho valnershilines and
identify measures to mitigats the ngks.
1f measures required by 1his interim
final rulo cannat he unplomentsd
because annther entily refuses or fails to
caoperale, the carrier must natify FRA
As staled in ths Comphance an
Enforcement section of this Interun final
rule, FRA retoins the authonty o
requlre use of an alternetive route until
such tima as identified deficiencies aro
mitigated or corrected. In today's
edition of tha Federal Register, FRA 15
15suimg an NPRM selling forth the

enflorcemont procadures it will use in
requuring the use of an alernative route
hcﬂall‘ of Frionds of the Earth,

Fred Millar submitted tour sats af
comments and spoke at the DC public
meeting In his verbal and wrillen
cornments, My Mtllar statos that many
citizens, local governments, and rail
workers are soeking a proteclive re-
routing of the most dangerous
hazardous materinls cargoos (e g, TTi or
ﬁison gAs cargoes) around HTUAS Mr.

illar aulilguts that re-ronting of
through s li:l;:mants around HTUAx
would yield a significant, immedintely
acluevable, end permaneot rsk
reduction

Greenpuace sugyests that we
promulgate new regulations that
prohibat the storage and routing of T{H
rall cargo through denssly populatod
and other sonailive areas wmmvur
technically feasihle Greanpeace stales
*If the fedoral governmant iy concerned
about differing local statutes. thoy
shouid support national routin
logislation.” Friends of the Earth
sunilurly ncknowlodges that “nobody
thinks it's o good idoa to have 46 hugh-
threat farget areas with thalr own local
regulations. What we nced 14 n sensible
national protectiva rarouting ragulation
* ¥ AU

In thetr comments, both Mr. Mallar
and Greenpance express suppart {or the
use of interchanga agreomonls Ly 1ail
carrlers to swap cargo betwoen diffurant
rall corrlers and avord HTUAs. In
uddltion, §1551(d) of tho 9/11
Commission Act raquires rail carriers,
wheon determining practicable
alternative routes, to consider the use of
mterchange agreoments with wiher
carriers Wao encournge rail carrlers lo
luke all feasible actions to mitigata tha
safuly and security risks for hazardous
muterials shipments, therofore, i this
Intarim final rule, we are adapting the
reqauremont in § 1651(d) for ra:l carmers
1o consider interchange ngreements
when 1denlilytng practicahle alternative
rautes

In o separate effort to address these
concerns, in late 2005, FRA granted o
request by the AAR and the Ametican
Chemistry Council (ACC) to convane a
conlerence under the authority of 49
U.S.C 333, which affords linited
antitrust protection to rall carriers
Section 333 authyrizes the FRA
Admunistrator, as delegate of the
Sucrelary of Trnsportation, o convene
conferences at the request of ono or
more rallroads to addross coordination
of oparations and facilities of rail
carricrs in order lo achieve a inore
eificient. eronomical, and viable il
system. Parsons attending & section 333
ronference are immune from antitrust

hability for any discusaions at the
ronfurence, sl can elso receive
immunity for any resulting agreements
that receive FRA approval The purpose
of the “Section 333 Confurence' 15 to
discuss ways to mimimize securnty and
aofoty naks flowing from the
transpritution by rail of TIH inaterials,
FRA, PHMSA, and reprosentatives from
Lthe Depurtment of [ustice (DQ]), the
Faderal Trado Commission (FTC), TSA,
and the Surfaco Transportation Board
[STB) are participating In thesa
discussions The imtinl efforts of tha
conference ure focused on tho rail
transporiution of chlorine and
anhydrous emmonis, becausa thesa
chemicals represent over 80 porcont of
al) TTH rail sglpment:. FRA has met
with the ruil carriers to discass
modaling and routing options, and has
held separate meetings with rail
shippers of chlorue and anhydrous
ammoma Further meotings with the rail
curriers arg anticipated. Projects agreed
ta through the conferoncy may need the
approval of the STB i orcler to be
mmplemented

In light of these efforts, and mn the
intorests of system safaty, wa will not
bnn movement of the specified
hazardous malenals through dunsely
populated ar uther sensitive aroas
Rernuting of hazardous materials
shipments over longer, moro cir.imlous
alternative routes, most of which
traverse urban argas at soma pinint,
cauld actually incrensa salily and
security risks. Raronting to avoid certain
areas could add hundrads ol miles and
saveral days to 4 hazardous materials
shipment. Thuse additional miles and
days could be on rail infrastructure less
suable to handling hazardous
matenials Such reronting could also
result in additional switching and
huniiling of rail cars and mere timea In
rail yards. Longar distances and transit
timas, incronsed ear handling, ond mors
time in rail yards contribute to an
increase 1n tha salaly risks 1o wilroad
warkers and the public inherent in rail
Iranspoctation n renural and the
transportation of hazardous materials,
As well, militery installations, power
plants, and other potentially attractive
torrorist arc purposely located on
ar near rajl linas rather than in majnr
metrapolitan areay Such facilities could
be placed st greater risk If the Faderal
governument were to require rarauting of
highly hazardous matarials to avoid
densely populeioad oreas Finally, we
would suggest that transportation
sscunty 15 anhancad if terrorists cannot
detenmune whether or when hazerdous
materialg inay ba rerouted. Such
floxsbility, provided its use is nat mada
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public, decreases the likelihood thal o
target will be where a terranist may
expect 1t lo be.
oreuver, lw 9/1 § Commumission Act

does not direct the Federal government
to mandate specific rail routes for
security-sonsitive materials; rather,
§ 1551 of the Acl specifically directs the
Sacrnlnr* of Transportation to ensurs
that the final rila raquires rail rarriers
to seloct the sates! end most secure
route lu be used Lo transporl secunty-
sensityve matenals based on a safety and
ancurity assessmani of the current roules
utihized and precileable allarnative
routos

Wo contihuo lo beliave thal en route
safoty and socurity mensuras will be
mast effectiva when lailorad to a
ratirond’s specific circumstances and
nparatons Rail carriers are in the bast
position lo assess security risks along
the full length of the routes available to
them and 1o target enhancad safety and
security measures to identified
vulnerabilities. Appendix D to the rule
hsls the wida vansty of factors that a
carrier mbst consider 1n choosing the
aafest and must sacure rouls. The
miterim tinal rule requires carrers to
analyza the primary roule and s
practicable alternutive roule using the
Rail Risk Analysis Factors in Appundix
D and seluct thu route posing the least
avorall saluty and sucurity risk. As
discuased bslow, carriers are also
raquired to nddress delays in transit and
en routo slorage seeu ity measures In
thoir ser unity plans

As with lhe primary route analysis,
wo oxpect 1he mul 1esalt of the
alternativo tout Andlysis lo be 4 cledr
pichire of tlw practicable alternatlve
roule{s) availuble to ratl camers for the
transportation of the specilied
hazardous matorlais. Alturnative ronting
1s used in the normal course of businesa
throughout the railroad industey in
ordor ta accommodata circumsatances
such as derailmenis, accidonts, damagwd
track, natural events {(mudshdes,
foods}, traffic bottlonecks, and
haightaned security due to major
national ovonts. Tho rml carriors’
analysis of the altecnatlve routos should,
in the end. cloarly indicate the
reasonablencss, appropriatenoss, and
feasibility, including economic
faasimly, of using tho alternative
routes We expect a complote altornative
route analysis will reflect such
considoralions as any aclual use of the
alternativa route, salaty and secunty
bemefits and risks of the alternative
route: and commercial or economic
costs and bhenefits of tho route, Clearly,
if an alternative route, after analyais, is
determined to be the safost and most
secure practicable routa, the camaer

would sither designata il as the primary
route or wontily end implemont
mitigating measuraes lo Improve the
safaty and security of the analyzed
primary route Each carrier will be
required to use the practicable route
posing the least averall safety and
security risk, basod on its analysia

We recognize there may not be one
single route that affords both the luwest
sutely and sacurity riska. The mosl
important part of this procass is the
rouite analysis itself and the
identification of the safety and securily
nisks on each route, The cerner may
then moke an intormed decision,
balancing all relevant factors and the
best informdtion available, regarding
which ruute to uss. For example, if a rail
carrier determines ona porticular route
13 the safest and most practicable, but
has a Earllculnr securiy risk, the carrier
should then implamont sperific securnty
measures sa that the route will pose the
least overall safnty and securily risk We
also recogmize some securty nsks or
threats may be long-torm. winle olhers
are short-teim, such as thoss ariung
from holding a major nattonal avanl
(e g . national political party
conventions) in close proximity to the
rail route. Mitigation moasuros coultl be
put 1n place for the duration of the
evont; ufter the event 18 over, norinal
operations could resumo. Again, wa
expect muny of the raifronds already
have axperience in addressing safaty
and secunty issues such as these ancl
have already catalogued possihlo actions
to mitigate such risks

In the evaluation of alternalive routes,
rall carrlers may also indicata certain
conditions undar which alternative
routes will be used In the case ofa
short-terin safety or securily risk, such
s a lamporary evenl at o venue along
the ronilw, or a derailment, carriers may
specify an allernative route and the
measures to be put in place for nse of
that alternallve rouie.

Now suppests that, consisient with tho
proposed rule's performanca standard, a
rail carrier should not be required to
unplement remediation and mitigation
measures to address vulnerabilities
identified dunng the performance of the
uafety and security 1isk anatysis if (1)
An alternauive rouly anslysis reveals a
practicahle routs posing the loast ovorall
snfety and sue erity risk, and (2) the
carrler selacts that route 1n accordance
with § 172 820(e). We agree with the
commsnter, but note that the
mc&uiremcnt to implement remediation
and mitigalion measures proposad {n
the NIRM and adopted m this interim
{Inal rule applies In situations where a
rail carrier selucls a route Lhat does not
pose the least overall safety and security

nisks, based on the altemative routing
analysis In such & situation, the carnier
must address tha safaly and sacurily
risks ulong the selected routa through
implementation of remediahon an
mitigation measures. Cument secunily
plan requirements spply in assessing
riski and implemanting maasures to
miligate risks on existing rontes,
Nothing in this interim final mle
requires remediation and miligulion
measures to address vulnarehilities on a
route that the carrier has not selected

To nasist mil camers in parforming
these analyses of ril transporiation
mules and alternntive routes, PHIMSA is
adopting 4 new Appendix D to Subpart
172 Tlus appundix lays out the
minunum criterla a rall carrier must
considor 1 analyzing each route and
alternative route. The criterin histed are
those wo beliove are mwst relevant in
analyzing the rail routes for the
hazardous matoriels covered by this
interim final rule Of courss, not all the
critaria will be present on yuch roule,
and each routo will have ils own
combination of factors tn bu consldered.
Again, our alm §s to onable ratl carriers
to tellor theso analyses to thu purticular
nsks and factors of thowr operations, and
to get a clear picture of the
charactenistics of eech roule

For the initinl route analysis, we
unhicipate rail carriers will review the
prior two-year period whan considening
the criteria contained 1n Appendix D In
subsequent years, the scops of the
anulyses should focus on changas from
the imutiel analyses. For oxample, nsmg
ilxe criterte in Appondix D, carmors
should unalyze the tmpact of changes 1n
nreas of high consequenca along tho
routo, traific density, now customers
offering or recowving the sperilied
hazardons materials, and signilicant
operational changes, ta name r faw of
the considnrations listed in Appendix D.

W racagnize the nsed for flexibility
n porforming risk assussments; yat we
mast balance 1t agamnst the need for
some degrea of uniformity in the
asugssients, We have trisd to balanco
Usese interests by proscribing uniforin
assussment criteria, while aifowlng each
rail carrler to choose the assossmant
methodology it wall follow Regardless
of the risk assessmant inethodolagy
selected, a rail carner should apply
cerlam vommon principles. These
includs the following:

» The anslysis should employ the
best reasonable, obtainable information
from the natural, physical, and social
scloncos lo asanss rigks 1o health, safoty,
and the enviranmunt;

s Churncterizations of risks and of
changes n the nature or magnitude of
risks should be both qualitative and, to
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the extent possible given available data,
quantitative,

» Characlenzations af risk should he
broad onough to deduce a range of
activities to reduce nsks;

« Stalemants of assumptions, their
rationale, and thair impnct on the nisk
analysis should be explicit;

¢ The analys:s should consider the
full population al rivk, as wel] as
subpopulutions particularly susceptible
10 such risks and/or moe highly
oxpossd, and

a Thea analysis should ndnrl
congistent n{;prnache: lo uvaluating the
risks posed by hazardous agenis or
evants

Wa helieve Institutivnalizing a
prachical assessmant program is
importont to supporting bustnoss
activitios and providos sovoral bonofits,
First, and perhops most importantly.
assessment programs help ensure
1dentification, on a continuing busis, of
the movement of materials presenting
the grentest risk to the public and the
business community Second, risk
ussessments help personnel throughout
the orgamizalion betler understand
where 10 best apply limited resources to
minimizo risks. Furthor, risk
ausessinents provide a mechanism For
rercliung a consensus on which nisks are
the greates! and whal sieps are
a[;prup:iate for mitigating them Finally,
a furinul 1isk assesyment program
provides an elficient medns for
cominunicating ussessment findings ond
racommended actions to business umt
munugers as wel as to sentor corporate
officials The pariodic nature of the
assossments provides organizations
means of rnagily understunding
reported information and companng

results ovor time
Tha route analysis desa ibed above

must idantily safoly and secunty
vulnerutnhties along the route to be
utilizud, Ench rail carrier's sscurity plan
must include measures ta mimmze the
safety and secunty vulnerabilities
identified through Lhe route analyses
With rospect to mitigation moasures and
Ccost, thare are many moasures rail
carTiers can take without nocessarily
adding 1o the cost of compliance For
example, caners can work Lo notily
lucal law enforcement and emergency
rosponders of tha types and
approximate amounts of particuler
commac1tios typically transportad
through communities Furthar, lncation
changes can be made as tu where rail
cars containing highly hazardous
maleriuls are slored 10 transit As with
the current securtty plan requiromsnts,
our goal 1s to permit roil carrlors the
flexibility 1o identify potontial sofoty
ond security vulnerabilities and

maagures to address them, including the
determinatinn of which of a carrier’s
routes present tho overall fewest safety
and socurity risks

Wa anlicipate several possible route
selechun outcomes:

¢ The existing route presents the
lowest overall safoty and sacunity risk
and conhinues to be the selaciad ronte

« The alternative route presants the
lowost ovornll safoty and saruiity risks
Tho alternative will bu selected, and
transportation of the idenlifled materialy
an tha altarnative route will begin as
expudiliously as possible,

o The existing or the alternative rouio
prosonts the lowest overall safety and
secunty risk except under specific
identified conditions. The lowest
overall salety and security risk route
will be used dependent upon the
conditions The conditions warranting
route changs muast be eloarly idontified
1n tho analyses and routing decision

documentation.
« Hnsod on the annlyses, oithur the

axisting or alternative practicable route
is identified as prosunting the lowast
overall safety and security nsks,
however, the ril cwrrier 1dentifies
mumsures to miligate some of the nsk
and lower the overal! risk of tho other
route. The routo with the lawast overall
safety and sacunty nsk should ba
selocted and usod In documanting the
route selection, the cairier should
identify remediation moasures to be
implemunted with a schadule of thair
implementation and the route change
upon complelion

Clearly, other outcomes are possible
'The analysos must be completad and
any routing changos rosulting fiom the
analysos must be implemented no laler
than January 1 of the following year.

E. Complehion of Route Anolysas
1§ 172.820{f)}

In the NPRM, wo proposod to require
rau] carriers tu cenduct Lhe rail
transportation routa analysis, alternative
route analysis, and roula sslsction by
the and of the yaar 1o which it applies.
In addihion, wa proposed to require the
carrier to complete a comprehensive
review of all operational changes,
infrastructure modifications, rafilc
adjustmants, or other changes
Implemonted ovor a poriod not tn
exceed five calandar ﬁnars.

Most comments addressing this aspect
of the NPRM request that we eliminate
conflusion and sharten the five-year time
penod for the system wide review Ono
commenter, AAR, suggests that we make
the one year raviaw encompass tha
cntire system or batier clanily what 1s
meant by the soparate reviews AAR
Tur{her suggests that carners should be

required to rovise and updata routp
analyses only whon necessary io
occount for changes in the way a carrier
operatos, changes to the routes nttlized,
or 1n respnnse ta spacific threats. In
addition, AAR suggasla an exception
from the analysis requirements if there
havo baen na significant changss sinco
tho pravious analysis and fawur than
five calendar ysars have passed since
the previous analysis was performed

‘The Hrotherhood of Locomotive
Engtnoers and Trainmen suggests that
the frequencies sut forth in the proposad
tule are appropriate, axcep! thal the
comprehansive revisw should be
performed every throe (3] yoars.

The 8/11 Commussion Acl prescribes
both the nature and [requoncy of the
onalysis. Under § 1551(g} oFthe Acl, wa *
must require rel earmers {o perform a
comprehensive reviow at lcast once
uvvery three years. Tho analysis 15 to
includle a sysiem-wide reviow of afl
opuerational changes, infrastructure
medifications, trafilc adjustments,
changes in the nature ol high-
consequseiicy larguls lucated along or n
proximity to the route, and any other
changes nffecting the safoly and security
of the movement of socurity-sensihve
materials that wers implemented mince
the provious analysis was completed

Wa arrapl the croiments thal our
praposed schedule for one- and five-
yoar roviows is unnacnssanly confusin
and complicated and that the propos
five-yaar liene fraznn for system-wide
reviuws 18 oo long Tharafors, In this
interim Mnal ruls, wo ara requirtog rail
carriors to conduct all the reguirs
analyaes evory year—ihat 13, uach year,
a rail carrior must assess the safety and
securily viluerabilitios atong the roules
it usns to transpart 1the spacified
hazardous malorials and must also
assess the safoly and security
vulnerabihties of practlcable allernativa
routes for sach route currently uhilized
This analysis must include a
comprehensive roview of all oporational
changes, infrastructure modifications.
traffic adjustments changes in the
natura of high-consequence torgets
located afong or in proximity to the
route, or other changes affecting the
safety and security of the movoment of
the materials covered by this interxm
final rulo. ‘This process will ensure that
modifications and changes to the entire
syslem are Inken info account In tho
routo analyses during Lhe same calondm
year that thuy occur In addition, 2 14l
carner should consider changes that
mn¥ reasonably ba snhcipated to occur
in the upcoming year, such os changss
ta the volumss or types of hazardous
materals transported or changes
affecting rail infrastruciure {e g,
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planned maintenance that could result
i temporary closures of bridgss or track
se%'nams]

e do ool uyree with AAR that e
carrier shoulﬁu required to review and
revine {ts route analysts only when
nacessary lo account for changss in the
way a carrier operates, changes to the
rontes ulilized, or in responss to
specsfin threals, Wa bellave thero is
value in conducting an annual review of
the roulys unalysis evun Ln the absence
of rhanges to lyha wily a varrler operatos.
Conditions along the selected routes
may have changed, for exampls, or thure
may ba changes affecting other factora
uhilized 1n the analyses, such as
incidants on tho seloclod route, the
capnbilitios of local amergency responss
agencies, or venues located in proximity
to tha selecled route.

F Starage, Delays in Transit, and
Notification {(§ 172 820{g))

In the NPRM, we proposerd tu require
va1l carniers Lo spacifically addruss
delays in traneit and en route storage 1n
socurity plans, Thus, we prupuosad o
requiro rail carrlar securily plans to
include- (1) A prucedure for consuling
with offerors and consignees to
minimiza the HHma a material 13 stored
mcidental to movoment, (2) & procedure
for infarming the oparator of the fucility
at which the materlnl will be slorsd
incidental to movement that the
matenal has heen dolivared, (3)
measures to himit accoss Lo the malermls
dunng storoge and delays in transil, {4)
measures fo mitigate nsk 1o populalion
canters dunng storago inmdaental to
transportation; [5) ineasures 1o e taken
in the event of an escalating threat level
during storage incidental to
Lanaportation, (6) a procedura for
notifying the consignge in the event of
transportation dslays, and (7) a
procedure to inform the consignoo that
the material has been delivered

Concerning consultations to minimize
delays in transit, ACC raquests that we
require rail carriers 1o formally consuli
wilh offerors and consigneas, to
minhnizo to the exiant practicable, lhe
poriod of time dunng which the
matarid] 15 stored incidental to
movemnent. ACC suggesls that the
consullations should provide afforors,
conslipgness, and rail carriors equal
welght in duveloping practicable
solutiona, which consider, but ars not
limitod to, raliroad and shipper/
consignea produchion capactty, land
availabihty, restrictiva lacal ordinancos,
and other relavant faciors. ACC further
suggests that Lhese consultations should

_ be conductod on an individual basis,

where regional distinctions In socunty
requiroments and the aforementioned

consireinis may be given full
consideration end that propased
solutions should ba impiomsntad with
mutusl consent of all parties, Finally,
ACC recommends that, tn those
instances whon mutual cnnsent is no
achieved, proposed solutions aliould be
tmplemented through binding
mediulion conducted by the Surface
Transporiation Board's (STB's) Office of
Compliance and Consumer Asslslance

We agree with tho suggesiion marle by
ACC that any doecision made to
minimize the tmo that a malarial 15
siored incldental to movement should
include mutual consent from all parties
and that those parties should be given
equal weght Therefore, in this interim
{inal rule, we are modifyng the
propnsal hy imcorpurating ACC's
suggeation that decistons be
implemeonted with the nutual consent
ot all perties. We are not mcluding the
provision to require connnltation with
STH in tho absence of on agresiment
among the parhes. Such a provision
waould be overly burdensome, moreuver,
rail cnrniers, offerars, and cunsigoses
should be capahle of coming lo an
agrearnent without the necnssity for
mediotion In the absence of such an
agreement, a rail carrior may imploment
whatevor measures 1t finds necessary to
munimize the time thot a matorial is
stored ncidontal to movemnant

In the NI'KM. we proposed to require .

a rail carrior to notify 1he consignee 1f
there 15 a mgnificant unplunned delay
during transportahon of one uf the
specitied hazardous matarials, within 48
hours of identifying tho sigmificant
delay, and provide a revised doliver
schadule Our goal is to strongthen the
requ:rements of the current *48-hour
rule” contained in § 174 14, and to
delegate more positive contra! and
responsibllity ta the rallroads for
tracking and contralling the mavement
of raiicars carrying hazardous matenals.
Such yolificution will alsa facilitate
communication between the carrior in
passession of the materiel and the
consignee o ensure the hazardous
materiala do nol inadvertently wait in
iransil. '

In the NPRM, we specified such
nulification must be made by a method
acceptable to both carrier and
consignee. One commenter, AAR, statos
that consignees shou!d not have veto
power over tho mathod selectod for
notification of delays and is concerned
because differant customors will liksly
roquest different nolificalion systems,
poiontially increasing lranspurislion
costs. On the other hand, The Chlorina
Tnstitute {ndicatas that it strongly
supports the notification provisions that
require carriers to work with recsivers

and shippers on an appropriate
notlficaion method.

Wa do not balieve that the nothfication
issue 13 as complicaled o3 AAR suggests
We are aware ihal many rail carriers
have in place electronic systoms
through which consigneos meay laok up
and track their expecled rail shipmonts
This Is an accoptable method of
notification, ns are e-mail, fecsimile, or
telaphone Noune of thess mothods
wonld result in significant cost impacts
for rail carrlers Because most railroads
alrvady huve In place systems to
monitor the transportation of cerlain
types af shipments, and procedures for
nolification of consignees, we do not
anticipnte this rmiluimmnnt will invalve
maojor operational changes for any of the
affected carriers The reason the carmer
and consigner must agres on a
nohfication mathad 15 to ensurs that the
information about a shapnent delay
reaches the consignee In a limely
fashion Absent such an agreoment. the
carrier cannot be certain that the
nolification will reach Lhe appropriotn
olficial lor the consignes

A significan! delay Is one that: (1)
Compramises the safety or security of
the hazardous material shlﬂped: or(2)
delays the shipment boyond its normnl
expected or plonned shlplph:F tumn A
"significant delay” must be detarminel
on a case-by-case and hazmal-hy-huzinat
basis. As a genoral rule, any delay
boyancl the nornal or axpecied shipping
tima for the inatenial qualifles as a
“sigmficant delay.”

‘The AAR Gircular OT-55- oulhnns
operating practicns the mil industry has
already implamented lor Lartain time-
sensive nhupmmsnts The notiliualion
requirament adopted In this interlm
final rule simply builds on thoso
praclices In parheular, the Circular
addresses ime-sensitive shipments and
specifies rmlroads aro to be rosponsible
for monitoring of shipments ol such
products and communicaung with
affectod parties when tha shipment may
nol roach its destination within the
spocifiod hmaframe. Circular OT-55-1
recomnmends delivery of tine-sensilive
malerials should take pluce within 20 or
30 duys, depending un the commodaty ¢
Bacause of the variety of materials
covered by this interim final rule,
PHMSA has not designated spocific
delivery timeframe guidelinas for these
malerials.

In the NPRM, wo proposod ta require
carners to nolly slorge faciliies and
consignees upon delivery of a rall car

= The widitlonal comirodities YNated in Ciealor
DT85~ nnd requining a delivery timo of 30 dnys
ara styreno manamor, stabilized ang flamnabla
leunl, na s (reyclerd styrome)
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containing ons of Lhe specified
hazardous maisrials, IME, Akzo Nobo)
Chemicals. and ACC suggest wa dalate
the delivery notification reguirements
ond, Instead, align the HMR with the
positive chain-of-custody requirsments
proposed by TSA in its rail security
NPRM We ngmo Tho TSA
roquirements sstablish positive cantrol
of rail cars containing the specified
hazardous materials Ey requening drect
hand-off of each car o a responsible
Individual, at polnts of. (1) Carriar
uteichangs ln an HTUA or outsida an
HTUA for cars thet may enter an HTUA,
{2) onigin: rund (2) delivery to a facility
in & HTUA. There 18, therefora, ne need
for the notification requiremants we
proposnd in the NPRM. Accordingly, we
are not adapting thom in this interim
final rulo.

G Recordkerping (§ 172 820(h))

In the NI'RM, wo proposad 1o require
eech rail carrier lo maintain an
accussible copy of the information and
analyses assoclated with Lhe colloctlon
of colmmodity data and route asspssmont
and sulsction processes. We further
proposed to require the distrbutinn of
such information to be hmited to
covarnd porsons with a nead-to-know,
in accordance with Sansilive Security
Informatron {SS1) regulations in 49 CFR
F'arts 18 and 1520 The recordkoeping
raquiramants 41 consistent with the 9/
11 Commission Acl

No conumunts wera submitted In
ruspanss to this paragraph; tharel e, we
ure adopting it as propased

H., Compliance ond Enforcement
(§172 B20fi))

FRA is the agency within DOT
rasponsible for rallroad safety and is the
primary enfercar of safaty ancd sscurity

uirements in tha HMR pertaining lo
1uil sluppers and camers FRA
inspectors routinely rovisw securl
plans during site visits ancd may offor
suggestiona for improving security
plans, as apprapriate. If an inspector’s
rernmmandations are not implemented,
FRA muny compel ¢ ra1l shipper or
carrier (0 make changas to its security
plun through rts normal onforcement
process. FRA consults with TSA
concerning railrod securily jssuss in
accordance with tha FRA-TSA annex to
the DOT-DHS MOU on tansportation
sacurity.

In the NPRM, we proposed to require
carriers {o revise their onalyses or maka
changes to a routa il the route solection
documentation or underlying analysss
are found to be deflicient. In addition,
wo proposad that, are the carrier's
chosen route 18 found not to be the
eafest and most secura practicabls route

avutlable, the FRA Associate

' Admunstrator for Safety, 1n consultation

with TSA, could require the uss nf an
alternative route until such time as
idenulied deficianctes arc satisfactarily
addressad.

AAR questions whethar PHMSA has
the stututory authonty to grant FRA the
power to require the use of an
dlternative route FRA's authority tn
requirs the use of an alleinalive route
stems from § 5121(a) of tha Fedural
hazardous materials transportation law
The Secratary of ‘I'ransportation 18
authorizud to 13sue an order, aftor notica
and sn opportuntty for a hearing,
requiring compliance with the Federal
Hazmat Law or 4 regulation, order,
special perimit, or approval issued under
kedaral Hazmat Law The llullu'.wltga
provided 1n 49 U.S C 5121(a) has been
dolegated ta FRA, “wilh particular
emphasis on the transportalion or
shipment of hazardous matenals by
railroad” {49 GFR 1 49(s)) as wel] as to

. FAA, FMGCSA. PHMSA, and USCG (with

"“particular emphasis™ on the respuctiva
authoruty of those agencies)

Dow and IME suggost 1hat, consistent
with fundamental concepts of due
process, PHMSA should pravide an
immadiate procadure lo appual un FRA
determinntion to require tha usa uf an
alternutive 1oute STB suggests that the
reguiation Indicate that prior 1o making
a determination to require the use of an
altarnative route, FRA and TSA wall
obtaln the comments of 5T rugarding
whether the contemplaled altornaiive
route(s) would be cconomically
practicable In ndditien, Dow requesis
that PHMSA clanify the role that TSA or
other ageccias will Jlluy in perfornung
inspections under this rule. wuncluding
addraysing whether TSA will use third-
party contractors to perform
inspec:hons

Inn the preamble 1o the NPRM. wa
indicated that FRA would develop
pracedures for rail carriers to appoal a
dacision by the FRA Associate
Adnunisirator for Safety to require the
uan of an allernative foute, including
information a rall carrier should include
in Its appeal, the timn rame for filing on
appeal, and the pro.css to be utihzod by
FRA 1n considering the appeal,
including any consultations with TSA
or PHMSA. FRA 1s developing such
procoduras and is publishing 8 notice of
propused rulemaking concurrantly with
this interim finel rule We noto in this
regard that FRA will only require an
alternate route if it concludes the
carrier’s analysis did not satisfy the
mmnimum criteria for performing a
safely und sacurily risk enalysis, as
ostablished liy the pruposed §172.820
and Appendix D to Part 172. Morcovoer,

FRA uxpects to mandate route changes
anly i exigenl circumstances or wheiw
a carner has acted 1n clear dofiance of
the requirements.

‘We dgree with STR's suggastion that
FRA and TSA should consult with STB
prior to makang a determination to
vompel the use of an altornative route
In this Interim final rule, we are adding
language to this effect in tha appropriate
paragraph STB's participatian In this
process will ansuro that the FRA-TSA
detarininations concerning alternutive
routes fully considor the econoimic
impacts end commercial practicabilily
of the rontes undor consideration.

As we explmined in tho preamble ta
the NPRM, with respect ta enforcement
of the seLurlty requirements in this
wntorim [inal rule, FRA plans to woik
closely wath TSA Lo Jevelop a
coordinated anforcement strategy to
include both FRA and TSA inspection
personnel We note i this regard that
TSA does not have thy auihonly to
enforce safety or security raquinanenly
established 1n the HMR [f in the course
of an inspection of a railroad carrier vr
a rall hazardous material shipper, TSA
identifies evidence of non-compliance
with a DOT securily rogulation, TSA
will provido the information tn FRA and
PHMSA for appropnate actlon TSA
wlll not directly onforce DOT secunty
rulos and will not imtiate safely
inspoctions In sccordance with the
PHMBSA-TSA and FRA-TSA annexes to
the DOT-DHS MOU, all the involvud
ngencies will cooperata to onsure
coordinated, consistent, and offective
activilies related to rall securnty issues.
To address Duw's concern, in thns
intorim final rule we have tncluded a
rloar slatcmont that FRA, 1n cooperation
with PIIMSA, will entorce the
requirements contnined in this :nterim
final rule

Wa are nol implemanting a
submixsinn and approval process for
spcurily plans anvf route analyses. The
review and approval of hundrads of
socurity plans and analyses would be
extramaly rasource-intensive and time-
consuming. Moreovar. the 9/11
Commussion Act doos not provide for un
approval process for routs selections
made by ra:l carriars. During FRA's
normal inspection process, inspectors
will raview security plans, route
wnalyses, and route choices for
romphancs with applicablo regulations
to ensure that the chasen route is the
safest and most seeure practicabla route
ns supporied by the analysis done by the
carrier If the inspection identifies
deficiencies in the route enalyses,
securlty plan, or manner in which the
plan is implemented, the doficiencies
will bo addressed using FRA's existing
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enforcement procadures. Inspectors will
hava the discrotion 10 135ua notices of
non-complines or 1o recommend
assessmentl of civil penalnes for
probuble viclations of the regulstions.
As indicated sbove, FRA may require a
1ail carrier to use an alterpative route if
the varrler’s chosun roule is found not
10 be Lhie safest and most secuLe
practicable routs availuble,

I Appendix D o Part 172—Rwmi Risk
Analysis Faclors

In the NPRM. we proposed minimum
criteria in Appendix I to Part 172 lo be
usod by rail carriors whon performing
the safoty and security risk annlyses
required by §172 820, We Lsted 27
factors in this appendix for carriers to
consider i1t the analyses,

Generally, commenters support the
rail risk analysts fectors provided in
Appendix D. For example, the
Brutherhood of Locomolive Engineers
and Trainmean. states that it
wholehseartadl nurpnrls the rigk
analysos and that the appropriate
melicy esyanlul lo & detarled nsk
Analysis are providad in thia appendix.
Dow, AAR, and IME also providud
cammants. Moat notably. IME indicated
that it suppuoils the faclurs, hul suggusl
wa enhance their usefulnnss hy
providing a rauking of tho critaria listad
uy Appendix D or an mdication of the
ordor of pracedence in which the factors
should he cansldored TME notes, for
example, that a roulo with the hast
omergency response capabulity Is likaly
to be a route thal is more densaly
populeted and asks how thesa factors
should bo weighted in such situations

We agron that how those faclos are
waighted and used is nn sxtremely
important aspect of an overall safely and
sccunty risk assossment methodology.
However, we du not believe that a one-
slze-fits-all approach to weighting the
faclors provides sulficiont Muxibility for
ral carrlers to address unique locel
conditians or concorns We oxpoct
carniors to make conscientious offorts ta
dovelop logical nnd defondable sysiems
using these factors Taols to assist il
carrinrg 10 vse the laclors Lo Assess the
sufety and secunity vulnerabilities of
specific routes, including how to waight

o factors m performing the analysis,
ars boing developed with funding by a
grant from tha Departmont of Homeland
Sucurity [nitial produrts fom Lhis
program were developad m 2007 and
are cwrently being evaluated and
refined We sxpect the analysis tools to
be avallabls In 2008.

In this interim final rule, we aro
adopting tho list of factors as proposoed
in the NFRM, with modifications for
consistency with requiraments of the 8/

11 Commussion Act Speclfically, we are
adding high consequence targets, as
defined in % 1551(h}2) 1o the Jist of
[actors that must be constderad

} Pre-Trip Securily Inspections {§ 174 9}

PHMSA propaosad in the NPRM to
incroaso tha scope of the current satety
inspection to include a secunty
unspachon of all rail cars carrying
placarded loads of hazardous malerals.
The primary lucus of the enhanced
inspachon 1s to recoguize an IED, which
is a davicn fabricatud 1n un impravised
manner incorporating explosives or
destructiva, lethal, noxious,
pyrotochntce, or incendiary churmicals in
its design, and generally including a
power supply. a switch or timer, and a
delonator or imtiator

To guard agninst the possibility that
an unauthorized individual could
tamper with ral cars cantaining
hazurdous matenals to procipatato an
incident durlug transportatien, such as
delonstian or release using an [ED, we
propused 1o require the rall carriers’ pre-
trap inspechions of placurded rail cars to
includo an mspeclion for signs ol
tampet lug with the rail car, including its
seals and closures, and an inspeclion for
any 1lam Lhat does not bolong, 15
suspicious, or Ay be an 1ED. When an
indicstion of tanpering or a foreign
object Is fuund, the rail carrior must take
appropriate uctions, before eccepting the
tail car far further movament, to ensure
the security of the rall car aml 1is
contents have not Lesm compromised

The cutmsulers uverwhelmingly
suppart tha proposed inspection
retquiremen! One commenter, BNSF
Railway Cum{)_an , aska PHMSA to
provide specilic details on how the
inspection should be performad. It asks
il wailking the train or inspocting i from
a slow moving vohicle would suffice Inr
the inspection roquirements. Anather
commenter, Dow, asks If PHMSA or
TSA will provide the additional training
nacossary [or rail carrisrs lo comply
with the proposed changes The
Chlorina Institute states that the
additional tramning required in
conjunction with regular training
should not be overly burdensonie.

Baosed on commenters' support for
enhanced secunty inspactions, we are
adopling the provision as proposed 1n
the NPRM. Wa nifer the following
clarifications in response to the
commenters’ questions

The securily inspection of each
placarded rail car should be performed
In conjunction with tho safaty
inspoction currently requirad under
§174 U The iuspeclion is to be
conductad al ground leval and at a close
enough distance so that any problems

cen bo roadily identifind A eamplute
mspuction will encompass the antire

rail car at ground levsl, inchiding the
arca beneath the rail car, thus, a praper
inspection will cover mors of a rail car
than can ha seen from a slow moving
vehicle An inspoector must be able to
idontify signs of lampering, Including
closures and scals. suspicious itoms ar
1toms that do not balonyg, and other signs
ihat the security ot the car may have
boan compromused, including the
prosanco of an [ED Wheie an ind:cation
of lnmrcnng or a loreign object 1s found,
the rmyl camer must take appropriute
actions to ensure the securily of the ruil
car and its contonts have 1ol bean
compromised before accopting the rail
car [or further movement.

We understand from the commonis
submitted by AAR that trmning to
enable rail carrier personnel to comply
with the security inspection
ruquiremnents 15 alrendy provided 1n
mos] carrinrs’ curreit inspection
programs  Tn addition, as we statad In
the preambls to the NPRM, TSA is
daveloping instructional matenals to
aasiat eail carriers in linung employees
on wdenhifying IEDs and signs of
tampearing This haming material should
ba competed and availsble by the
micldle nl 2014

K Procmptive Effect of This Interun
Final Rule (§ 172 822

Because of the high laval ol interest 1n
this issna, we proposed to address 1he
preemptive oftect of the hnal rulo in the
regulatory text We oxplained cur
yjudgment that state and lacal regulation
of rail rontas for shipments of hazardous
materials is preempted, by operation of
the Federal hazardous materials
lransportation lew (49 U S8.C. 5125) and
the Federal Rail Salety Act (49 U.SC
20108), bssed on the agency's dscision
in Docket No HM-232 o loave the
routing of hazardous materials
sliipments to the judgment of rail
carriera. We also stated our view that
the route analysis and selection
proposals in the NI'RM, if adoptad,
“would have the same preamptivo effecl
upon statss, political subdivisions, or
Indian tribes,” hacausws thuse proposals
would “'not change PHMSA's hasic
approach 10 HM-232 of leaving ultimate
hazardous moterials routing decisions to
the rml carmiers ** 71 FR ot 76845 &
7G046.

Woe sprcifically invited comments
from mitarestud slaies, political
subdivisions, and Indizn tribes.
Immediately after publication of the
NPRM. we sant individual letters ta the
mayors of twolve citics whare local
officials had exprossod concerns ahout
routss of rall shipments of hazandtus
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materials and lo the following
organizations: The National Governers
Assaciation, Council of State
Governments, National Conforence of
State Legtslatuzes, United Statos
Confarence of Mayars, Natinnal
Assocwnhion of Counties, National
League of Cities, and National Gongrusa
of American Indians In thesa letters, wo
summarized the proposals In tho NPRM
and provided a copy of the NPRM,
encouraged participation m tho
rulemaking and the pubhe meating on
February 1, 2007, and offered to moet
seperalely to discuss the rulemaking in
dletail. None of the organizations or
cities accepted our offer to meet
separaely to discuss the NPRM, nor did
they parlicipate in the public meeting.
it rusponse to e NPRM snd these
additional luilers, we received
numenaus comments on whathsr or not
states and political subdivisions aia
proempied from nnposing additional
designations or reslrictions on roulas for
rml shipments of hazardous matenals,
beyond tho route analvsis and selaction
process propased in the NPRM In
puneral, comments from industry
included statements that there is a noed
far “national uniformaty on tho rail
routing of TIH, oxplosive, and
radioactive matarals™ (ACC), that “*[bly
preemptng state laws that restrict the
movement of hazardous materials.
PHMSA will ensure hazardous mateuals
continue to travel on the safost aml ino4t
secure mode of transpoiiation for thesa
ttems’" (TFL, NITL), and that " Federal
tulemaking and enforcoment of
liazardons matonals ragulations sllows
for a umliod plan to effectively
implement best practicas throughout the
nation” and *minimizes confusion for
regulated entities by utllizing umiform
criteria for all facilities” (Chlorine

Instituta)
However, some of the coinments [rom

siuppers end carrlers criticized the
apacific language proposed in the
NPRM. IME questioned “why the
statemenl! was limited to these proposals
and does not encompass all of the
agency's socurity ritles, or even all of the
agancy's sacurity plan rules.” In a sat of
jninlly-filed comments, Dow, Olin.
Norfolk Southarn, Union Pacilic, and
Occidonlal ask PHMSA 1o "expand the
preemption considerattons described in
proposed § 172 820{g)," becauss
"routing 15 only one aspect of state and
local regulution 1hat has the potential to
canflict with fuderal regulations ” These
campanes alsa stated that “49 USC
20108 only suthurizes state regulation
In limited circumstances and excludes
all referunces tu ‘political subdivisions
of a Stete’ {i.e local government safety
ar secunty regulation).” (Emphasis in

original) In 1ta separaly comments, Dow
stated that "PHMSA should make it
abundantly clear thut the fedorel
hazardous malenal tmnstonllnn law,
49 U S C. 5101 ef soy , substantially
subsuinms all slate, local, and Indian
tribe Iaws an the subject matter of tho
nsu af rail lines for the trensportation of
hazardous materialy.”

AAR asgerted that the NPRM “Enlis|
to provide the public with proper notice
ds 10 the scope of presmption. The
fundamenial preemption provision for
rdilrond safaly and secunty
requirements 15 49 LI S G section
20106." which "applies to regulatory
action lakon by any agency within DHS
or DOT, including FRA, PHMSA, and
TSA.” AAR also slated that the NPRM
falls short in addressing preempfion
bacausa the preomption provision il
proposes enly addressas one espoct of
the NPRM. routing requiromanis:
exceeds ils statutory authority hy
providing thal PHMSA can waive
premnpiion ot stato or local routing
resquiiements, end 1gnores the complete
prusnphion of local regulation of
railroad safuty and security

Similarly, (he City of Cleveland, Ohio
stdted that the regulatory text proposed
in the NPRM should also rofor to 4
U S G sechion 20106, and niso
cunignded that § 20106 allows "slate
guvernmenls (interpreted by case law to
alav include lucal govarnments]™ to
adopt an additiona] requirement on il
transportalion which- (1] 1s nocessary
tu shuninate or reduce an essentially
local safety or security hazard, 1s nol
umxnnpatible with a law, regulation, or
order af the Uniled Slates Government,
and (1) does nol unreasonably Lurdon
ilersinte commerce, " The City of
Cleveland, Ohto also asserted that, as
one of the high threal urban areas
[HTUA) designated hy TSA, "It should
be provided with spacial consideration
with raspoet to ite neads 1o rdopt
enhanced regulations and (he possible
need to cnact specific routing
resinichans for rml.”

PHMSA agreos with thosa comments
that suggost that the regulalory language
on presmption should refnr to hnth 49
U S C section 5125 and 20108. because
both of those provisions must be
considered in ony datermination
whather a non-Federal requirement on
rai] transportation of hazardous
malerials 1 preempted. See CSX
Transportalion, Inc. v. Easterwvood, 507
LI 5 658, 663 n. 4 {1993), C5X
Transporiation, inc. v Public Utilitias
Comm'n, 901 F.2d 447, 501 {6th Cir
1990), cert. denled, 468 LLS 1066 (1991)
( "any rogulation” odopted by tho
Secretary of Transportation rospecting
railroad safety matters, regardless of the

low undar which the raguintion 1s
adoptad, may have preemptive offoct
under § 20106) Morcover, as slaled in
the NI’'RM, PHMSA has concluded {and
the Umtod States has taksn the pasition
in the pending lawsuit over the District
of Columbia [District] ordinknce) that
both §§ 5128 and 20106 preempt any
non-Federsl designation or restriction of
rautes for rail shipmunts of huzardous
materials.

PHMSA nlso agraes with those
commenters wha suggestsd that we
clarifv that the preeemption provisions of
48 U.5.C. sechions 5125 and 20108
apply to all of tha HMR, not just to
§172,820. Thorelors, in placa of
proposed §172.8206{g), we are adding a
new § 172.822 dealing with the
presmptive effect of the HMR, including
subpart I. Section 172.822 rofrs to the
siatulory slandarcds for preemption m 49
U 5 C, sections 5125 and 20106, which
wa hulieve would epply to any stats, -
local, or Indian tribo requirement
affacling the Irunspurtation ol hazardous
matenals, including the designation or
restriction of rontes lor mil shipments of
hazardous materialy,

The District referred tu the pending
lawsuit by CSX Transportation, Inc
which challunges the Disinict's
ordinance against rail shipments of
cortain types and quantilies ot
haznrdous matersals within 2 2 miles of
the U S. Capiio] huilding The Disirlct
stated that “the fundamental rule of
governmont 18 Lo prolect ils oitizens
That role should be lefi lo the Dstrict
here, and not given to privata midustry.
unleas and unlil the fadorul government
devalops the capacity to make such
detarminations * ‘The Gity of Baltunora,
Maryland. omlplmmmd that the dectvion
of tho Court of Appeals in the CSX
litsgation “did not reprosent a final
ruling on the ments of the 1ssuo,” but
simp rovartumod tha Dastrict Court's
denial of 8 preliminory injunction.

The Chalrman and thrao other
membera of tho Homeland Sccunty
Commutiee of the US Housa of
Reprasentatives staled there 18 a nead
{or "clear and mandatory dirsction from
tho fedoral gavernmont,” and a "*finding
of prasmption 13 n gft ta the industry
and strips away local and state
goveriumenis' ability 1o protect its
citizens,"

As wa hava ndicated alsawhers 1n
this rule, roronting ol hazardous
matenals lo avaid densely populatod or
sonsitlve arcas may wall Incruase safety
and sacurily risks. Moreover, routluﬂ
rastrictions or prohibitions enactud by
siates ar local gavernments transfer
safety and security risks to other areas
but do httle to achieve enhanced snfety
and security for the rail ransportation
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system as a whola. We note that
virtually every urban and suburban
junisdiclion in the Umited Statos has a
population density that is a mattor of
concern in planning for and rogulating
hazardous matarials transporiation; if all
of the junadictzons located an or near
ril routey were to onact mutin
restrictions applicable to the a1
transportation of huzurdous matersals,
such transportation would come tu a
virtual standstlll. Tho provisions
adopied in tas Interim final rule will
reiluce the overall risks posed by tha
movument of explosive, PLH, and
rachoaclive materials by rail, without
imposing au undua burden on
transporintion

In § 1528 of the 9/11 Commission Act,
Congreas restrurinned the preemption
provision in 40 U & C 20106 by placing
the then-oxisting language in a new

aragraph (a), and 1n a new peragraph

ﬁa) clarifylng what state law causes of
action l'm;lpuorsnnnl injury, duath, or
property damaga are not preempterd
The Joint Conference Roport un §1528
makes clsar that the rostructuning of 49
U.5.C 20106 was nat intendad to make
any substantive chango to the meuning
of new paragroph {a). Rather, as
specillud in § 1551(h). tho sparilic
aulhority of states, locahties, and Tndian
tribes is jiinited to providing
mforination on the secunty risks to
high-consequence targets along or in
procxamity to g route used by a rail
carrier o ransport secenty-sansitive
materials, Nonetheless, a5 discussad
abave, llus dows not prevent rail carriers
fram woarking with stata, local, ancl
tribal guvsrniments, lncludir:f sharmg
informalion as necessary an
appropniate, 10 enable these non-Federal
governmant bodies to provide
moaaningful fnput into the rail carmar's
procoss of conducling the route safety
and securily analyeis, and making
rauting docisions bused on that analyms,
as requirad by thin interlm final rula.
‘We encourags such cooperation
betwoen rail carriers and state, local,
and tribal officials

In this regard, Euceka County,
Nevaia, expressed coneern that the
praposad requirements far rail caniers
1o sclect the roules based on an anulysis
of safety nnd sururity risks would
preempt tho announcad program of the
Des:n‘tmnm of Energy (DOE] to wark
with stakeholdors, including state
regional groups, in selecting routes for
shipmants of spent nuclear fuol to
Yucca Mounlain. We do not helicve that
this intarim {inal rula will adversely
affect tha DUE program for selaclin
spent nuclear fuel roules. Indseed, the
DOE cffort tn include staksholdors in Its
route selection deliberations 1s precisely

the model we mandate that iail carrlers
follow es thay implamant the provisions
adapted in this interim final mle—that
i3, to work with state and local
govoerninents n conducting routa safaly
and ascunty analyses and in making
rouling decisions based on tho analyses
Nothing in this intonm finul rule should
ba construed or applied in o manner
inconsistent with DOE [ulfilling its
oblipations under §180{c) of the Nuclear
Waste Policy Act to provido tachnical
assistance aud funds to statos and iribes
Int traming pubhc safety officials on
procedures for safe routine
iransportation and omergency response
wilh regard to spond nuclear fual or
ligh level woste shipments to a
ral_?_usnoqr.

he National Association of SARA
Titla Il Program Cfficaals, the Colorndo
Emnr%?ncy Planning Corimssion, and
the Jefferson Gounty, Colorado. Local
Emergency Plann:ng Committee stated
that “preamplion inust come with n
henefit™ and that “PHMSA should
roquiro carmiers 1o consider increased
riak to a conmunity as part of ther
routing decisions,” We note i this
regard that the routing safety and
sacunty analyses adoplod in this
interim final rule mqnire mil corriers to
consider the safety and segurity nisks of
the routos thoy uss, considering Factors
such n4 population densily slong tha
route, venues along the routs (stations,
evanls, plecus of congrogation),
emergency response capabulity along tho
route, and araas of high consequence
along the route

ViIl. Regulatory Analysos and Nolices

A Statulorv/Legal Authority for This
fiulemaking

This intanm final rule is pubhshed
under authority of Federal Hazardous
Materials Transporialion Law (Fedoral
Hozmat Law; 449 U.S.C. 5101 et seq )
Section 5103(b) of Fedam! Hazmat Law
authonzus the Secretary of
Transpurintion to prescribe rogulations
for the safa transportation, including
security, of hazardous materials in
intrastate, interstate, and foreign
commerce, In addltion, this interim
final rule 15 published under authority
of the Inyplementing the
Recommendations of the 9711
Commission Act of 2007, Saction 1551
of the 9/11 Comumission Act directs the
Secretary of Transportation, in
consultation with the Sacrelary of
Ilomoland Security, to publish a final
rule by May 3, 2008, based on the
NPRM published under this docket ca
December 21, 2008. In accordanco with
Seciion 1531(e] of the Act, PHMSA's
final rule must requira rall carriers of

*'security-sensitive matenals' to “select
the safest and most sscure routa to be
used in iranspocling” those materlals,
based an the rail carrier’s unalvsis of the
safety and secunity risks on primary and
alternals transportation routes over
which the carrier has authanty tn
nperale

B. Execuirve Order 12866 und DOT
Negulatory Policies and Pracedures

This interim final rule is a signtficant
regulatory action under section 3({)
Exocutive Order 12866 and, therafore,
was reviewed by the Office of
Menagement end Budget (OMBY). The
interim final rule 18 a significant rulo
under the Regulatory Policius und
Procedures arder lssuad by the U.S
Duparbrent of Transportatian (34 FR
11034) We completed a regulatory
ovaluation and placed it m the docket
for this rulamaking.

Gangrally, custs associated with the
proviaions of this interim final rule
mclude cosls lor collecting and
retaining data and performing the
mandnted route satety and socuinity *
analysis \Va #stumste total 20-year costs
to galliwr th dutw end conduct the
analyseos pro n this interim final
rule {o ha ahoul 520 million (disconntad
at 7%).

In addition, rall carriers and shippers
may Incur costs associated with
rerouting shirpments or mtigatmg salaly
and secunity vulnaralinlities identified as
a resull nf thwir mule analyses Bocause
the mterim linal rule iwnlds on the
current route svalualion and routing
praclices already in place for most. II
ool all, ratlroads that haul the types of
hazardous mairiials overed, we do not
oxpord rail carniers to incur significant
costs assecrated with rerouting Tha
tailroads already conduct 1nuls analyses
aml re-routimg—1n hine with what tlus
rule would require—in necordance with
the AAR comrments and Circalar
OT-55-1 Mareovor, the smaller carriers
[regionals and shor! limes) are unlikely
to have access Lo many nliernative
routes, and where dn allernative doos
axist, it 19 nut likely Lo be safer ond more
secura than the route they ore currently
using [Ithera is an alternative route Lhe
carrier determines to bo safer and mors
securs than the one it is currently using,
the camer could well switch routes,
aven in tha absence of a regulatory
requiremeant, because it reduces the
overall risk to iis operations Such
reduction in risk offers a sigmficant
sconomic advontage in the lung nim

Identifying and mitigating securily
vulnerabilitios elong ra:l routes 15
currently baing done by the rallronds
We believa that readily avallable "high-
tech” and *“low-tech” measures are
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being quickly implemented. The
development, procurement, and wide-
sproad installation of tha mars
technology-drivon alternatives could
take sovaral years, howavar, PHMSA's
previons securily rula requires the
railroads to hava n aacurnity plan that
includes en roule security “This uxisiimg
regulatory roquirement, conplad with
industry efforts to addrass security
vulnorabilities. has cansad railroads to
enhanco their sacurity posture. As with
routing declaions, such raduchen in nsk
offors a significant economic advantage
sn the long run. Thorefore, wo expect
that tho cast of mitigation attributed
sololy to this interim final rule will nut
be significant Wae note in this regard
that safety and security measures are
intertwined and often complementary;
therefure, separating security costs from
safely costs 15 not feasible

W do not expect this intecin: final
tule to result in a diversion from
ratlroacds te trucks. For the mavamanls
subjecl to this ruls, Iransportation ond
distribulien pallems, with associated
ufrasiruciure, temd lo e well-
established For exampla, the vast
majonity of PIH offernr ship hy rall,
mdaad, many do not hava tho
infrastructure [loading racks, product
transfer facihiies) necessery to utilizo
trucks for such transportation.
Mareover. the current Aest of cargo tank
motor vchicles 18 insufficient to handle
a sigmficant shift of PIH cargoes from
ral to highway—for examplo, thern ars
only B5 cargo tank motor vehicles used
for the transportation of chlorine.
Bocauso it tnkes about four tank trucks
to haul the amount of product thal can
be moved n a rail tank car, the industry
would have to build many more trucks
10 accommadate a shift in transportation
from rail to highway, necessitating o
slgnificant expanston 1n cucrent tank
truck manufecturing capacity. In
addition, bscause it takes four trucks to
transport the same smount of product as
a single rail tank car, it generally 1s only
cost-elfectiva to utilize trucks for
relatively limited distances. A farm
cooperative or agncultural products
dustributor, for uxample, typically
receives large quantihies of anhydrous
ammouis by rail car and offloads the
material into slorage tanks for
subsequent truck movement to local
cuslomers.

Changing theae established
transportation patterns would require
substantial investment In new capacity
and infrastructurs, vastly exceeding the
costs of comp:lylni with the interim
final rule. Under these circumstances,
we do not expect any shift in
transportation mods na a result of
implementation of this nterlm final

rule. Wa neto in this ragard that no
commonters raised this wsue in their
discussions of the polential impacts of
the proposals 1n the NPRM Qverall
transportation costa should not
substanially incraase because of this
mterim final rule.

Eshmating the sacui ity henefits of the
naw requirenents 1s challanging
Accident causation piobiabilities can be
astinatad based on sceident histores in
o way that the pmb.lbll_i_liy of a criminal
or tarrorist act cannol The threat of an
altack 18 virtunlly impossible to assess
from o quantitativo standpoint It s
undeniable thal hazardaes materiuals In
transportation are a possible mrglo;l aof
terrorism or snbotage. The probability
that hazardous matonals will he largeted
18, at best, a guess. Simllarly, the
projacted cutcoma of a tarrorist attack
cannot be pracisely ostimated. It is
asswined choices will be mode to
maximize consequences and damages
Seenurios cun be envisionad in which
hazanlous matenlals could be used to
mihict kundreds or even thousands of
fatalitins Tu date, lhers have bevn no
known or spacific (hreats agaimnst frerght
valroads, rail cars, or lank cars. which
ke all of theso eloments cven more
difficult 1o quaniily Security plans
lower risk throngh the identificution
and mitigation ol vilnambilitius
Therufora, ra] carriers anrl the public
benefit from the development and
implomeaniation ol securily plans.
Howaver, lorecasting the benefits likely
to rasult from plan inplementation
raquirns the axerclse of judgment and
necossanly includes snbjpclive
nlomonts.

The major bemelits expecied 1o result
from this mlerun [l rule rolate to
snhancod safety and sacurity of 1ail
shipiments of hazardous inatenals We
cstimatad the costs of 0 major accidant
or {errorist incident by calculating the
costs of the January 2005 Gran:tevilla,
South Carolina, nectdent This acrident
killed nino poople and injured 554
more. In addition, the accidont
necessitated the ocvacuation of more
than 5,400 peaple. Total costs
assaciated with the Cranjteville
accidant are alinost $126 million The
consequences of an mtantional roleass
by a criminai or terrorist action,
particularly in an urban area, hkely
would be more scvere than the
Graniteviilp accident becausn an
intentional act would be designed to
mnflict the most damage possible Tho
requiromonts of the intenm final rule
are intended to reduco the sofety and
security risks associated with the
transpartation of the spocified
bazardous matorials IFthc measuras
proposod in this mterim final rula

prevent Just one majar accldent or
intentional release aver a twenty-yoar
period, the resulting bonsfits would
maore than Justity the potonhial
compliance costs, we belheva that they
conld

C. Executive Order 13132

This inlerim finnl rule has boan
analyzed In accordance with the
principlas and criteria contamed n
Executive Orders 13132 (“Faderalism™)
and 13175 {"Consultation and
Coordination with Indian Tribal
Governments”) This interim final rule
would not have any diract effect on the
stnles, their political subdivisions, or
Indian tribes; it would not impose any
compliance costs; and it would not
dffeet the relationships between thao
national gavernment and thae states,
political subdivisions, or Indian fribas,
or the distribution of power and
responsibilitles amang the varions
lsvels of gavernment

Section VI K abave contains a
discussion of PIIMSA's conclusion that
tho decision in the Mar.h 25, 2003 final
rule in HM-242 0 Juave to rinl carriers
the spucilics of routing rail shipmonts of
huzardous materials preempta all states.
their political subdivisions, and Indian
tribea from prescribing or rostricting
routes for rail shupments of hazardous
malerials, undor Fedarnl hazerdous
material transportation law (49 U.S C.
7125) and the Federal Ra1] Safety Act
(44 U.S C. 20106). In that sectlon, we
also discuss the comments on the
proposed language in the NPRM
concerning the preomptive effect of
HM-232 and this inlerlm final rule and
explain the roasons for adopting ravised
language 1n 49 LFR 172 822

D, Execulive Order 13175

‘Wha anulyzed Lhis Interim final rule 1n
accordence with tha principles and
cnteria prescribed 1n Executive Order
13175 ["'Consullation and Coordination
with [ndinn Tribal Govarnmenta®™)
Bacause this interim final rule does nol
significantly w uniguely affuct tribes,
and dues not impose substantial and
diruct compliance costs on Indian tribal
governmants, the lunding and
consultation requirements of Exccutive
Order 13175 do not apply, thas, a trihal
summn;y impact statemenl 1 nol
required.

E Regulatory Flexibulity Act, Executive
Order 13272, and DOT Procedures and
Polrcies

Ta ensure potential impacts of rules
on small entities ere properly
considered. we developed this intsrim
final rule in accordance with Executive
Ocder 13272 [ Propar Considaration of
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Small Entilies in Agoncy Rulomaking”)
and 0OT"s procedures and policies to
promote comlpllanm with the
Rngula)lury Floxality Act (5 U.S.C. 601
at soq.

"ﬁg Regulatory Flmability Act
roquires an agency fu raview regulations
to assess their impact on small entities.
An agency mnust conduci & Intory
Maxibility analysis unless it detarmines
and cerlifies thal a rule {5 not expected
L have a significant impuel vn a
subsataniial number of small entities.

Thy Small Buginuss Adminrstration
(SBA) permiis ngancias to aller the SBA
dnfinitiona for small businassas upon
consultation with SBA and in
conyunction with public commoent.
Pursguant to this nuthonty, FRA
published a final rule (68 ¥R 244881,
May 9, 2003) defining a "small entity"
as a railroad meeting the line hauloge
revenue requirements of a Class 111
railroad Currently, the revenue
requirements are 520 million or less in
annual opsraling revenue This is the
definition used by PHMSA to dotormuna
tho potential impact of Lthis iterim final
rule on small entities.

Not all simall milroads will be
required in comply with the provisions
of Lhis interun final ruls Most of the
510 pinall imlroads rensport no
hazardous maleriala PHMSA amil FRA
estunata thare are about 100 small
rallroads—or 20% of all small
raflroads—that conld potentially e
affac.ted by this inteiiin Koal rule Cost
impacts for small railrosrls will result
primarily frumn the costs for data
collection and analysis PHMSA
estimetas the cost to sach sinall ralmad
to ha $2,778 70 per year over 20 years,
discounted at 7%, Basad on small
railroads’ annual operaling revenues,
those costs aro not significent Small
railronds’ annual operating revenuas
range from $3 muillion to $20 millinn
Thus, the costs imposed by tho tntorim
final rule amount to betwean 0.01% and
0 09% of a small rotlroad's annual
operating revenue

This interim final rule will not have
2 noticeablo impact on the competitive
position of the aflocted small railroads
or on the kmall entity segment of the
railroad industry as a whole, Tho small
enlity sefmenl of the rallroad industry
faces little in the way of intramodal
competihen Small railreads generally
serva as "'foeders” to the larger railroads,
collecting carloads 1n amaller numbers
and at lower donsitias than would by
econumical lor the larger railraads They
Iransport those cary over reletivaly short
distances and then turn them over to the
larger systems, which transport them
relatively long distances io theic
ultimate destination, or for handolf back

10 a vinaller milroad for final delivery.
Although their relative Interests do not
alwaya coincide, tho relationship
betwaen tho large ond small entity
asgments of the ratlroad industry is

moro supportiva and co-dspendent than

compehlive

It 15 also rura for small railroads to
compaie with sach other. As mentioned
above, small retlroads generally sorve
smaller, lowsr density markets and
cusiemers, They tend to operate in
markots where there 1s not enough
traffic to attract or sustakn rail
competition, large or small Given the
gignificant capilal invastment required
[to acquire nght-of-way, build track.
purchase flnat, stc ), new eniry in the
tailroad Industry 1s especlally rare
Thus, sven lo the exlent the interim
fina! rule may have an economic
mmpagi, it shonld have no impact on the
iniramodal competitive position of
snall reilroads.

Wa did nni receive any comments in
apposition to our conclusion that this
mlomuking will not have a significant
mmpuct on a substantial number of small
entities Basud on the lack of opposing
comments, the foregoing dcussion,
and mara detailed analysia in the
rogulatory evaluation for this interun

final ruly, I cerlify that the provisions of

this mniterim final rule, if adopted, will
nat have a significant impact on o
substanuial number of small ontitias

F Paperworh fleduction Act

This Interim final rule may result in
an increasa in annual burden and cosis

under Offica of Managoment and Budget

(OMB) Control Number 2137-0612.
PHMSA currenily has an approved
information colloction under OMB
Control No. 2137-0612, "[lazardous
Materials Security Plans" expiring May
a1, 2o

Under tho Papsrwork Reduction Act
of 1085, no parson 15 reyuired to
respond to an informatien collection
urtiess it hus heen approved by OMB
and displays a valid OMB control
number 5 CFR 1320 8(d) requires that
PHMSA pravide interestod members of
tho public and affocted agencies an
opportunity to comment on information
and recordkooping requests,

This notice 1dantifies a revised
infnrmation collaction request that
PHMSA submilied to OMB for approval
bused on the requirements in thiis rule.
PHMSA has devsloped burdon
estimates 1o reflect changas in this

proposed rule 'We estumate that the tutal

information collection and
recordkenping burden for the current
raguiromonts and as specified in s
rule would ba as follows:

OMB No. 2137-0812, "Hazardous
Malerials Security Plans”

First Year Annual Burdan:

Tote! Aunual Number of
Respondents. 139.

Tetal Annual Responses: 139

Total Annual Burden Hours. 51.4089.

Total Annual Buren Cost
$3,130.859.27

Subsequent Year Burden:

Total Annual Nember of
Respondents* 139

Total Annual Responses. 139,

Totol Annual Burden Hours. 13,677

Tolal Annual Burden Cost
$831.971 91

Direct your requaests for a capy of the
information collection to Daborah
Boothe or T Glenn Foster, US
Departmont of Transportation, Pipoline
& Hazardous Matarials Salety
Administration (PHMSA), Fast
Building, Office of Hazardous Matenals
Standards (PHH-11), 1200 New Jorsoy
Avenue Southeast Washington DC,
20590, Tulephone (202) 366-B553.

G. Regulotion identifier Numnber [RIN}

A regulation dentifier number (RIN}
15 asstyned to each regulatory action
histed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishas the Umlied
Agenda in Apnl and Ortober of each
year Theo RIN number contained in the
heading of this document cun be used
to cross-raference this acbon with tha
Lhnihied Agands

H Unfunded Mandatea Reform Acl

Tlus infurim Mnal rule does not
unpose unfunded mandates under the
Unlunded Mundates Reform Act of
1805. It dues not result 1n costs of
5120 7 milhion ar more to either state,
lacal, or tnibal governments, in the
aggregate, or to the privale serlar, and
is the least burdensome allamalive (o
achiove the objoctiva of the rule.

I, Environmental Assessmont

‘The National Environmental Polic
Act, 42 I §.C 44214375, requires that
federal agencies unalyze proposed
actions to determine whether the action
will have a significant impact on the
human envircnmont. ‘I’ho Council on
Environmental Quality (CEQ)
ragulations order federal aganties to
conduct an environmental review
considenng: (1) The need for the
proposed action; (2) alternatives to the
proposed action, (3) prabable
environmenizl impacts of the propnsed
uction and alternatives; and (4) the
ogencies and parsans consulled duning
the consideration process 40 CFR
1508 9{b)}
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In accordance with the CEQ
regulations, we completed on
environmental agsessment for this
mierim {inal rule that considers the
potantial environmental impacts of
three allernativas Tha snvironmental
assessment Is available lor roviow in the
public docket for tius rulemaking,

Tho provisions of this interim final
rule build on current regulatory
1equurements to enhanca the
transportation safety and security of
shipments of hazardous muterials
trensported by rail, thereby reduciag the
nsks of an accidental or intentional
rolonse of hozardous meterials and
consequant environmental damoge Tho
net environmanial impact, therefore,
wil! be moderately positrve. There ara
no signilicait environmantal impacts
associuted with this interun final rula

I Privacy Act

Anyone 15 abla to search the
olectronic foerm of any written
cominumicalivns end cominents
racaived inlo any of our dockets by the
namg of the individual submutting the
document (or signing the document, if
submiited on behalf of an gysociation,
business, labor umon, otc.). You may
1eview DO s complete Privacy Act
Statoment 1n the Federal Register
puhlished on Apnl 11, 2000 {63 TR
18477] or yon may visit http-//
www regirinhions. pov.

List of Subjecis
419 CFR Part 172

Huzurdous materialy transportstion,
Hazardous waste, Labeling, Packeging
and contninars, Reporting end
recordkesping raquirements.

49 CFIt Part 174

Hazardous materials transportation,
Rall carriers, Reporting and
recordkooping requiremants

® [n consideration of the foregoing, wo
are amonding titlo 40 Chapter I,
Subchaptor C, as follows:

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

m 1 Tho authorty citation for part 172
cuntinues to read as follows:

Authority: 49 U 8.C 5101-5128, 11701; 49
CFR 1.53.

# 2, Revise the title of subpart | of part
172 to read as follows:

Subpart I—Safety and Security Plans

m 3 Add new §172 820, to read us
follows

§172.820 Additional planning
requirements for transportation by rail.

(a) General. Each rail carnor
transporting in commerce ona ur more
of the [ollowing matomals i snhjeci to
tha additional safety and security
planning raquiramants of this section:

{1) More than 2,268 kg (5.000 [bs} in
o singlo carloed of a Division 1.1, 1.2 or
1.1 explosive:

(2) A bulk quantity of & matenal

oi1sonous by inhalahon, as defined 1n
£171 8 of this subchapter (including
anhydrous ammonia); or

(3 Ahig}lmﬂ route-controlled
quantity of a Class 7 (radfvactive)
malerial, as defined n § 173.403 of this
subchapler.

(b) Commodity data Not later 1han 9
days after the ond of each calandar year,
2 rail carrier masl compnle commodity
data far the previons calendar year [or
the materiuls lisled 10 paragrapl (4) of
this suction, except that for calendar
year 2008, data may be compiled for the
6-month penod beginning July 1, 2008,
The lollowing stipulations apply to data
collacted

{1) Commndity data must be collected
by routs. a line segment ur series of line
segments as nggrogated by the rail
carrler. Within the rail carnor seloclod
route, tho commodity dain must identily
the goographic lncation of the routs And
the lutal number of shipments by UN
iduntificalion number [or the materials
spucified in paragraph (u) of this
section

(2) A carrier nuty compile commodily
data, by UN munler, fur all Class 7
matertals transported [instead of only
highway route controlled quantities of
Class 7 materizls) and for all Division
G 1 materials transported (instead of
only Division 6.1 poison inhalation
hazard materlais)

(c) Rosl transporiation route onalysis
For each calendar year, a rall carrler
musl onalyze the safety and security
risks for the transportation routels},
{dontified in the commodity <ata
callected as required by paragraph (b) of
this section. The route analysis must bo
m wrilinﬂ and includu the lactors
cantained in Appendix D to ths parst. 85
applicable

1) The salety and security risks
prasant must be wnalyrad tor the route
and railroad facilities along the route.
For purposes of this section, ratlroad
facilltles are railroad proparty
mecluding, but not limited to,
clessification and switclung vaids.
storago facihities, and non-privatn

sidings. This term does not include an
affuror’s lucility, private track, private
siding, or conaigneo's facility

(2) In performing the analysis
roquired by thia paragraph, the ral
cerrier must seek relovant information
from state, local, and tnbal officials, as
appropriate, regarding security risks to
high-consequence tarpets along or 1n
proximity to the routa(s) utilizod, If a
rall carrier is unable to acquire relevant
Informatian from stato, local, or rtbal
officials, then it must documant that in
its analysis For purposes of this saction,
A high-cansequenca target means a
property, natural resource, locatien,
ured, or othen target designated by the
Secrelary of Homeland Security that is
a viable terrorist target of national
significance, the attack of which by
railrond could rosult in catastrophic loss
of life, significant damage 1o national
socunty or defense capabilitius, or
netional ecanomic harm

(d) Alternative route nnalyis (1) For
ench calendar yoar, a rail carrier st
Identify pracucabile alternalive routes
over which it has authority tu opurate.
il an alternalive exists, 4s an Jllemative
rotile for each of the transportation
routoa analyzed in accordunce with
paragraph (c] of this section. Tho carrier
musl perform a safety and security nisk
assessment of the alternative rountes for
companson Lo tho routo analyzis
prescribed in paragraph {u) of s
section Tho alternative route analysis
must be m wating and melude the
crilona 1n Appanﬁm D of this part.
When deterinining practicable
nltsrnative routes, the rail carrier must
cunsider the use of interchange
agreements with othe rail carrlers The
written alternative routa analysis must
also considor.

(1) Safety and secunty risks presented
by use of tha alternative rouis(s),

(13) Comparison of the safaty and
socurity nsks of the allernative(s) to the
prunary rail bunsportetion ronts,
including the risk of a catastrophic
raleese from a slnpmeal Lravsling along
each route;

(iii) Any remediation or mitigation
measures implemented on the primary
or nltarnative route{s), and

(iv) Potontial economuc offocts of
using tho altarnative route(s), including
but 1ot limited to the economica of the
commedity, route, and customer
relationship

(2) In performing the analysis
tequired by this paragraph. the rail
carriar should seak rolevant inlormation
from state, local, and tribal officlals, as
appropriate, regarding security risks to
high-conseruence targets along or in
proximuty to Lthe allernative routus If e
tail carrier determines that 1t 1s not
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uppropriatu ta sesk such relevant
mlarmahon, than 1t must explaimn its
reasoning for that Jutennination in its
analysis

(v] floule Selection, A warmier must use
the analyms performed as required by
paragraphs (c) and (d} of this section lo
select the route to be used 1n moving the
materials covered by paragraph (a) of
this section. Thao carrier must consider
uny remediation measures implementad
on ¢ route. Using this process, the
carrier musl &f loast annually review
and select the rraclu:ullla route posing
the lsast overal! safely and secunty risk
The ratl carrter must retam m woting all
route raview and selection dacision
documontation and rostrict the
distributian, disclosure, and availability
of infermation contained 1n the route
analysis to covered porsons with a need-
to-know, as described m parts 15 and
1520 of this tile, This documentation
should includo, but is not limited lo,
comparative analyses, charts, graphics
or rail gystem maps.

() Completion of routs analyses (1)
Tha Initial rail transportation route
analysis, alternative route analysis. and
route selection process required under
paragraphs {c). rd]. and [e) of tlins
section must be completed by
September 1, 2009 In subsequent years,
the rait transportalion route analysis,
altornative route analysis, and route
selection piocess required under
paragraphs (¢ ), (1), and [e) of 1hus
sactinn must he completed no later than
the end of the calendar yeur following
the year 1o which the apulyses apply
The initin! anulysis sod route selecilon
determinations required under
paragraphis {c), (d], an (o) of {his
sechiun must inchido & comprohiensive
raview of lha sntire sysiem Subsaqueni
analyses and roule seluction
doterminntions roquired unclor
paragraphs [c). (1), and {a) of this
scchion must include a comprehansive,
system-wide review of all n’-'éP“““‘ml
changes, Infrastructure modifications.
troffic adjustments, changes in tho
nature of high-consequenco targets
located rlong, or in proximity 1o, the
ronite, and any other changes alfecling
tho salety or security of the movements
of the malerlala specifled 1n paragraph
(a) of this section that were
implomented during the calendar yaar

(g) A rall carrier nead not parform a
a1l transportation route enalysis,
aliarnative ronte analyss, or route
selection process for any hezardous
material other than the materials
specified in paragraph (a) of this
saction.

(g) Storage, dolays 1nn transit, and
rotification With respact to the
matarials specifiad i paragraph {a) of

this section, each rafl carrler musl

ensure the salaty and security plan it
develops and implements under this
suhpart includes all of the following:

{1} A procedure undar which the ral
carrier must formally consult with
offercrs and consignees i order ta
develop measures for mmmizing, to the
extent precticable, the duration of any
sluragn of the material incidental to
movement (ses § 171.8 of this
subchapter) Such measures should ba
nnplemented with mutual consont of all
parties,

(2) Measuros lo pravent unauthorized
#cLess io the inaterlals during storage or
delays in transut

{3) Maasures to mitigale risk to
populntion centors associated with in-
transit storage.

(4) Moasuros 1o Le laken 1n the event
of an evculating threat level for matorials
stared in transit

(5) Procedures for notilying the
cotsignes in the event of a sigmificont
clelay during transportation; such
notification must be comploted within
48 hours after tha carrior has )dennfied
the delay and must include a revised
delivery schedulo A sigmificant delay 1s
one thel compromises the safety or
sacurily of the hazardous material or
delays the stupment beyond its normal
uxpucted or plunned shipping time
Nolfication should be made by a
melhad acceptable to bath the ra1l
carrier and consignoc.

(h} Recardkecping. (1) Euch rml
carrior musl mamntain a capy of the
wformalion specified in paragraphs (b),
[e). (a). {e), andd () of this seclion [or an
sleciruue jinage thereaf) that 18
accessible at, or through. its principal
place ol business and must make the
revord available upon request. atn
rensonable fime and location, to an
authornized official of the Dopariment of
I'ransportation or the Dapartment of
Homeland Security. Records must be
retmned for a minimum of two years.

(2) Each rnil carriar must restnet the
disiribution, disilgsure, and avallability
of information collected or developed 1n
accordance with paragraphs (c), (d), (o).
and (f] of th1s section to covered porsons
with a need-to-know, as described in
parts 15 and 1520 of this litle

{1} Compliance and enfarcament, 1l
tho carrier’s route seluction
documaentation and underlying analyses
are found to be deficient, the carrier
muy be requared to revise the analyssas
or mehe changes 1n routs selection. If
DOT tinds that a chasen raute 14 not the
safast and most securo practicable roulu
available, the FRA Associale
Administralor for Salely, in consultation
with TSA, may require the use of an
alternative routs. Prior to making such

a determination, FRA and TSA will
consult with tho Surface Trunsporiation
Bnard (STB) ragarding whether the
contemplated alternative routo{s) would
he eroncmically practicable

m 4. Add new §172 822 to read as
follows:

§172.822 Limitatian on actiens by states,
locs) governments, rnd Indian tribes.

A law, ordlur, or other directive of a
slalw, politicul subdivision of a state, or
an [ndian tribe that designates, limits, or
prohibits the usa of o zail line {other
than a ra)l lne awnod by a atale,
pohtical subdivision of a slata, or an
Indian tnbe) for the transportation of
hazardous materials, includ:ing, but not
limnited lo. the matenals spercified in
§ 172.820(a). 15 preompied. 49 U 8.C
5125, 20108
85 Add new Appondix D {o part 172,
to read as follows. -

Appendix D to Part 172—Rail Risk
Analysis Factors

A. ITus uppendix sats forth tha mimimum
criloriu thut must bo considored by rml
camers when performing the safuly and
security nisk analyses riqeored by § 172 820
‘The nsk analyms in be porfurmed oy be
guantiintve, qualitstive, or o combinalion of
both. In addiuun Lo clearly ulantifving the
hazardous materisl(s) and routu(s) bewng
analyzed, Lhe analys:s must provide n
tharangh descnphinn ol the threats, wWentified
vulnarabifilies, nnd meligation measuses
inplemnoented Lo addrusy wdentifind
vulnerobilities

B In evaluating tho safoty and security of
hazardous materials iransport, selection of
tha roule fur transportation 18 ¢ niea) For the
purpose of rul Lranspuilolion route analyss,
s specifiod in §172.820(} und (d), a route
may Include the point whero the Lurner takes
possogsion of lhe molerial and all track and
rnlroad Facihiios up ta the paint where Ihe
muienal is 1alinquashed to anothor nality
Rmlrond facilitlos are rilroad property
incluchng, but net Lhubtud w, cll,n.snl'lt.-.llmn
and sawaiching yards, siormge lacihtios, ond
nun-privalo sidmgs. howaver, they do not
wmclude an offerur's inuhity. private track,
pnvate sichog, or conslgnes’s fauihty Eoch
raul carrier must use basl efforts 1o
rommunicate with its shippers, consignees,
and inlorlining parinurs 1o onsure the safety
ond security of shlpinents dunng all stages of
(1ansporiation

C Recause of the varying oporating
environments and mierconnected nature of
the rall system, #nch camier must selact and
dovumant the analymis mothod/modol used
und wentify tho routss o be annlyzod

D. The safoty and sucurty nsk analysis
musl congirder current dota and mformation
o= wall as changes thai may ruasanably be
anlicipated to oecur denng the analysis year
Faclurs to bo considerad m the porformanco
of his safely und secunty nck analvais
nclude

1 Volume of hnzarduus mateninl
ranspuried;
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2, Ral traffic denaty,

3. Trip length for route,

4 Presenca and characteristics of ralrond
fucilltics,

5 ‘Track lype, clrss, and maintannnce
schedule,

t Track grade and curvaturo,

7 Prcsenco ur absence of signals and tram
cuntsol systems alung 1he route |"durl”
versus siynaled toiritary).

B. Prosance or absonce of wayside hazard
delaciors,

9. Number and types of gradu urossings;

10 Singlo vecsus double irack tormntory;

11 Fraguoncy and localion of Lruck
turnonts;

12 Pruximily to icumc largets,

13. Fovironmentally senuhve or
algmiiconl nruns,

14 Papuletion denmty slong the routa:

18 Venues ulong the route [stations,
avanis, plares of rongregation),

16. Emergency response cupabihity along
the raute,

17 Areas of lllﬁh wonsoyuence alung the
route, including high consnquonca targals as
dufined in §172 820(c),

1R. Presanca of Jassanger traffic nlong
ruute (shurud Lrach);

1P Spew of imin oprratinns:

20 Proxbmily tu un-ruule storage or repale
focahties;

21 Knuwn throats, including any non-

blic threal scensnus providacd by the
opariment of Humeland Scuurity or the

Dapartment of Trnaportation lor carner nse

10 Lhe development of tho ruutu nssussmont,

22 Measures in place to nddress apparent
sufoly and soLunly nsks,

23 Avalability of practicnbly allermutive
raulos

24, Pasl incadouls,

25 Ovarnll limes m tramsil,

26 Tramnfup and skill level of crews, and

27. Inpacl on rul network Lraffic and
congestion

PART 174—CARRIAGE BY RAIL

& & The authority catation for part 174
cantinues ta raad as follows.

Aulhurity: 49 U.S C 5101-3128; 42 CFR
154
m 7. Revize § 174 O to read as follows:

§1749 Safoly and security Inspection and
acceptence.

{a) At cach location where a
hazardous material 1s accepted for
transpartation or placed an a tram, the
carnsr nust 1nspect each rail car
conlaining lhe hazardous material, at
Frmmd level, for 1equired mackings,
abals, placards, securaiment of closures,
and leakage. Theso inspections may by
pecformed in conjunclion with
mspactions required under parts 215
and 232 of this title

{b) Fer nach rail car conlaining an
amouni of hazardous malerial requiring
piacarding m accordance with § 172 504
of this subchapter, Lhe carrior must
visually inspect the rall car at ground
level for signs of tampering, including
closuros and soals, for suspicious items
or 1tems that do not belong, and for
other signs that the security of the car
may have been compronnsed, tncluding
the presence of an improvised explonive
device As used in this section, en
improvised explosive device 18 a devico
fabricated in an smprovised manner
incorporating oxplosives or dastructive,
lethal, noxious, pyratechnic, or
incendiary chomicals in s llesign, and
gonorally inclhudes a power supply. a
gwilel ar imer, and a detonator or
initiator The carrler should be

particularly attentive to aigns that
security may have been compromised
on rail cars transporling matenals
covered by §172 820 of 1his subchapter,
rai] carload quantitias of ammeninm
nilrate or ammonium nitrate mixtures in
sohid form, or hazardous malerials uf
interost based on currant threat
infermation

{c) If a ra1l car doos not conform lo the
salaty and sarurily requirements of this
subchapter, the corner may nol forward
or transport the rall car until the
deficicncies ere correcll or the car 1s
approved tor movement in act ordance
with § 174 50

(d) Where un indication of tamporing
or suspicious 1tom 15 found, a carrier
must take appropriate action Lo ensure
the security of Lhe rait car and its
contents have not hoon compromised
before uccepting the rail car for further
movenient If the carrior dotormines that
the security of the rail car has beon
cempronused, the carner must lake
action, in conformance with is exisling
security plan [see subpart | of parl 172
of this subchapter) to address {he
sacurity issuecs before forwarding the
rail ewr lor further movement

Issued in Washington, DC on April 11.
2008, under the authority delegated 1n 48
CiR par 1
CarlT. Juhnson,

Admunistrator
|FR Do, EB--B185 Filud 4—15-D8, A 15 amj
DELING CORE 4310-ED-P
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DEPARTMENT OF TRANSPORTATION
Fadaral Rallroad Administration

49 CFR Part 209
{FRA-2007-28973]
RIN 2130-AB87

Rallroad Safety Enforcement
Procedures; Enforcement, Appeal and
Hearing Procedures for Reall Routing
Decislons

AGENCY: Faderal Railroad
Admnistrabion (FRA), Departmant of
‘Transpartatlon (DOT)

ACTION: Notice of propasad mlamaking,

SUMNARY- In o separale dociimont
pubhshed today, the Pipaline and
Hazardous Materals Sulaty
Adminisiration 1s recuiring railroarl
carriors to compilo aunual data on
gpecified slnpmants of hezardous
matonals (securily-sansiive matunals),
nse the data to analyze sslety and

sir unity rishs along rail transportation
roules whore those matenals are
hansported, assess alternalive routing
options, 2nd make routing decislons
based on thoss asscssmonts, This
document pm:osu-u nocedures to
enable railrnad carnors in challange ral
routing dectsivns made by the FRA
Associaty Admunstrator for Safoty in
nccordanee with PEIMSA's
renulrements

DATES: Subxmt comments by June 16,
2008 To the extent possible, we will
consitlsr Jate-filed c.omments os we
devalop o finel rule

ADDRESSES: You may submit comments
lentified by thr docket number FRA
2007-28573 by any of the following
methods

o Federal eRlemaking Portal: http//
wivir regulations.gov., Follow tho
mstructions Jor submithing comments,

» Fax: 1-202-4b1-2251.

e« Mul. U S, Department of
Trunsportaion, Docket Operations, M-
31), West Building, Ground Floor, Ronm
W12-140, 1200
Washington. DC 20590.

« Hand Dulivery U 8 Dapartinenl of
Transporialiun, Docket Operations, M=
30, West Building, Ground Flaor, Room

W12-140, 1200 Now |ersey Avenue, SE,

Washington, DC 20590, between 9 a 1.
and 5 p.m.. Monduy through Friday,
excepl Fadeial holidays.

Instructions You must include the
agency name and docket numbor FRA—
2007-28572 far this notico at 1he
beginning of your cormment. Internet
users may access comments received by
DOT at http://vww regalotions gov.
Nnla that gmnmunts received may he

ow Jorsey Avonue, SE .

postad withoui change to htip.//

www rqquln:mns.,gm wicluding any
porsonal mforination provided. Please
sce the Privacy At section of this
documant,

Communts ar those portions of
communts FRA determines to include
trade sevrets, confidential commercial
tninrmation. or sensitive socurity
informnhion (S51) will not be placed 1n
the public docket and will be handlad
sgparately [f you beliove your
comtnenis contamn Irarde secrots,
conlidential commerrial informatiun, vr
551, thoso comments or the relevant
pottions of thoss comments should be
apprapriately marked so that DOT may
make a detorminalion. FRA procedures
in 49 CFR 209 11 cstabiish a mechamsm
by which commentors muy request
confidentiality

In accordance wilh 34 CFR 200,11,
you may ask FRA to koep informatinn
confidential using the following
procedures: (1) Mark the docement or
portions nf the document
“CONFIDENTIAL" ar "CONTAINS
CONFIDENTIAL INFORMATION™; (2)
send DMS buth the omginal dorument
arul u second capy ol the onginal
document with the confidenhal
infurmntion deleted: and (3) inclurle n
vopayute, detailed statement justifying
nondisclosire, explaining why the
infurmdtion is confidential (s h as a
trarlu secret, confidentinl commarcial
indortnation, or SSI). and reforring to the
wpuific legal authority claimod In your
axplanation, you should provada ennugh
informalion lo enable FRA 10 delerniine
whether the information provided 15
protacted by law and must be handlad
1nrumla|'y

n addihon, inr commonts or portions
of comments that you believe contain
§51 as defined in 49 CFR 15 7. you
should comply with Federal regulations
Rovormng restrictions on the disclasuro
of SS1 Sow 49 CFR 1520.9 and 49 CFR
15.9. For example, these sections restrict
tho sharing of $SI tn those with a need
ta know., set out the requiremnant to
mark thn information as SSI, and
acldrass how the information should be
disposed Note also when mailing tn or
using a special delivery sorvice to send
comments conlaiming S51. comments
should be wrapped in a manner to
pravent tha Information from being
read. FRRA and the Transportation
Securily Adin{nistration (TSA) may
perform coucurrent revigws on requests
for designatlons as SS1.

ARer reviewing your roquest for
confidentinlity and the information
l:lruwdod. FRA wll analyze applicable

aws and regulations to decide whether
to treat the information as cunfidential
FRA will notify you of the decision te

grant or deny confidentinhty If FRA
denins confidentiality. you will be
provided an opportunily lo respund to
the denial before the informstion is
publicly disclosad FRA will reconsider
its docimon o deny confidentiahty
based on your response
Regarding commenls not inarked as

confidential, prior to pasting comments
recaivad in 1espanse to this nulice in the
public docket, FRA will review all
commuonts, whather or not they are
wentiftad as confidentisl. to detormine
if the submission or portiens of the
subniission contarn information that
should not be made available to Lhe
general public FRA will notify you If
the egencles make sucl: 4 dotermination
relutive to your comment II, prior 1o
submitting your comment, yon have any
3uaations concerrung the puocedures for

otermining confidentinlity ot securiy
sensitivity, you may rall the individual
listed below under FOR FURTHER
INFORMATION CONTACT for niore
information

FOR FURTHER INFORMATION CONTACT:
Roberta Stewart, ‘I'nnl Atimney, Olfice
of Chief Counsel. RCG-12, Mail Stop 10,
FRA. 1120 Vermont Ave ,NW
Washingtun, DC 20590 {islaphone 202~
493-6027)

SUPPLEMENTARY INFORMATION.

L Background

On December 21, 2008, the Pipeline
anil llaznrdous Materals Safuty
Adimmmistration [PHMSA) 1ssumd a
notice of proposed rulomaking
[(PHMSA's NI'RM). 71 FR 7G834,
prnlrosmg rovistons to the requiicmoents
in the hazardons maturlals regulations
{HMR) opplicablo 10 the sale and secure
transportation of hazardous malorials
transpoi ted in cummerce by cail. In
taday’s adition of the Federal Register,
PHMSA issued an mterim final rule
(TFR) on this subject Specifically,
PHMBSA is requiring railroad carriors lo
compile annual data on specyfied
shipments of hazardous materials
(security-sunsilive matocials). use the
data to analyzu selietly and sacurity risks
along rail iransportation routes where
those maienals orc transported, assass
anltyrnative routing options, and make
routing decisions basod on thosa
assessments. In thal IFR, PHMSA dlso
1ssund clarifications of the current
sccurity plan requiremenis to uddrass en
rouls slorage, delays in transit, delivery
nolfication, and addihianel sacurity
inspection raquirements for hazardous
materials shipments

The Fedoral hazardous materials
transportation law (Federe! hazmat law),
19 U S C, 5101 et seq., nuthorizes the
Sccretary of the Department of
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Transportalion (Secretary) to *'prescribe
regulations fur the safe transportation.
including securnity, of hozordous
materinl in micastate, interstate, and
forwign comunerce.” The Secretary has
delegated this autharty to PHMSA
{formerly the Research und Special
Programs Administration).

!ﬁle HMR {49 CFR paris 171~-100),
promulgated by PHMSA under the
mandate in 42 11.S C. 5103{b) gavern
safety aspects, including security, of thy
imnsportaliun of hazordous material the
Secrelary Lonsiders appropriate
Consistant with this security authority,
un March 2003, PHMSA adopted now
transporlalon security requirements for
offorors and trimsporters of cerlam
classes am! ruantities of hazardous
matertals antd now sarunity lraining
requirements for hazardous nateriyls
omployoes. The securily ragulalions,
which are oxplained 1n moro detail
halow. require nfforors and carrives (o
develop and implomnent securlty plans
and to train then amployaes to
recogmizo and respond to posaible

sacurity throats

When PHMSA adoptod its senurnty
regulations, shippers and railroad
carmers were informed these rogulations
tvnro “'the first step 1n what may be a
serles of rulemakings to nddress the
security of hazardous materials
shipments.” GB FR 14500, 14511 [March
25, 2003) PHMSA also noted that “TSA
15 devoloping rogulations thet are hkely
tes impose additional requirements
Leyond those estabhshed in thas final
rule,” and siated it would “consult and
courdinate with TSA concerming
socurity-releled hazardous matenals
Iranspoitation regulations * * =" 68 FR
14611

Fnlorcement of the HMR has boen
dulegsted by the Secretary to madal
adnunistrations within DOT.
Spocifically, FRA 15 authorized to “carry
out the funclions vestad in the Secretary
by 41 U 5 C. 5121{a), (b), (c] and (d),
5122, 5124, antl 5124, with particular
emphasis on the transportation or
shipmuent of hazurdous materials by
railroad " 49 CFR 1.49(s).

FRA 15 the agency within DOT
respongible for railroad safoty. and s
the primary enforcor of safoty and
secunty requiremants in the HMR
pertaining to rall shippers and carriers.
FRA Inspectors rontinaly revisw
hezardous materials secunty plans
rerquired] by the HMR during sita visits
to railroad carrier and shippor facilitios
and may offer suggestions for improving
the secunity plans. as appropriate Ifan
mspector’s recommendations are not
implementlod, FRA nuay compel a cail
shipper or camior to make changes to its
sacunty plan through Its normal

einforcomont procass FRA consults with
TSA concorning rail;oad security 1ssues
in accordauce with the FRA-TSA annex
to the DOT-Dapartment of Homeland
Sacurity Memorandum of
Undarstanding (DOT-DHS MOU) on
truualﬁlrlntinn sacunty.

PHMSA's NPRM und IFR provide that
a railroud carrier may be requered to
reviso its analysts or mahe changes to a
ronie sulncied by Lhe carrier Lo move
tovaied hazardous materials if the route
salaction documentation or underlyg
analysis Is found 1o be deficlent In
addiion, bath PIIMSA's NPRM and IFR
providu that 1f the carrivr’s chosan routs
1s found not Lo be tha safest and most
sacure commercially praciicabls route
avatlable, the FRA Assoriala
Admumstrator for Sofety (Associate
Administrator). in consuliation wath
TSA, may require tha use of an ’
alturnative routs until such timoe as
Iduntifiud deticiencies are satisfactorily
addressed. PHMSA's NPRM stated that
FRA would establish procadures for
railroad carners lo uppeal a decision by
thu Assncrate Administrator to require
the uss of an allainative routy

Savaral cominents wero submiitad
regarchng the PHMSA NPRM and the
pussibalily thal the FRA Assovidle
Admunistrator could require rercuting
The Associstion of Amarican Railronds
[AAR] guestioned whethor FRA
praperly lad the authority to require
rerouting. The Dow Chemical Company
arul the Institute ot Malers of
Explnsives suggested that, consistent
wiih fuprlamental concopta of due
prucess, PHMSA should provida an
Immediate procedure v appeal an FRA
dsterminaiion to reguire the nse of an
allernativa route The Surfoce
"L nnspurlalion Board (STB) suggosted
that prur tu meking e determination
raquiring the use of an alternative route,
FRA and T5A obtain the comments of
the STB as to whother (he cunlemplated
alternative routa(s) would be
commaercially practicahle

FRA's authority lo require the use of
an alternative route derives from
§5121(a) of tho Faderal hazmal law. The
Secretary 13 authorized Lo 14sue an
order. after notico end an opportunity
for a heanng, requaring compliance with
the Faderal hazmat law aor a regulution,
order, special penmut, or npq_llnval Issuad
under Federal hnzmat law The
authority pravided 1 49 US.C 5121(a)
has boan delegsted te FRA “with
particular emphasis on the
transportation or shipment of hazardous
materials by railroad™ (49 CFR 1 49(s)).
as well o5 lo PHMSA, the Fuderal
Aviatlon Adminiatration, the Federl
Maotor Carrier Safoty Adminisiration and
the Unitad States Cosst Guard (with

*particular emphasis” on the raspective
suthority of thesc egencins),

1. Propnsals in This NPRM

As proviously noted, in its rail
socurity NPRM, PHMSA stated that FRA
would provide a procedure for
odmimstrative due process so Lhat a
raurood carner may seek redress of
decision by the Associale Admunistrator
that the carrer’s ranting Andlysis Is
deficient and direriimg 4 carrier to use
a roule while the deficiencies are
corracied. 71 FR at 76844. This NPRM
proposes procodures goverming the
raview of raif roufing dacwsums,
including appeal, and these procadures
are summurized below, FRA netos in
this raﬁnrd that the procedures am
carefully designed so that a carnor 1s
fully mformed of deficiencies found by
FRA 11 a vatnier's salety und security
routing analysir, and that the camer is
puranthul 1o woi k with FRA 1o correct
thoso defictonemws FRA will only
raquire the use of an allernate raute if
1t concludes the carrier's analysis did
not saisly tho minumim criteria lor
performung a safety ail security risk
analysis, as ostablished hy §172 820 and
arpendlx D to part 172, aml that an
alternntive routn pasns 1he teast safety
and security risks basmi an the
information avmlable 10 the agency
Moreover, FRA expacts to mandale
temparary roule changss only lor Lhe
most exigent cizrumstdne es.

Sechan 209.501 provules that iFthe
Associate Admimstratar deterimines Lhat
a earmier’s roule snlechion
docurmeniztion und unde lying analysis
are deficlent and fail to astalilish thul
the route choson by the carrisr 1s the
safest and most secure rouls, tha
Associate Administrator wall 1ssuo a
written notice of review (*Notice™) la
Lhe railroad carrier. The Notice will
spacifically address sach doficiency
found 1n the railroad carrier's roulo
unalysis, and may also Includo
suggested mitigation moasures thal may
be iakan to remody thn doficiencies,
including solection aud use of an
alternativa commercially practicable
route Afler issulng the Natice. the
Assaciate Administrator will conferonce
wilh the railroad carrier for a J0-day
period (or longer. if nocossary, as
determined by tha Asgociate
Adminstrator) 1o resolve the
deficiencies The Associate
Adminisirator will heep a record of all
wiilten corespondence with the .
rallroad carrier, as well as writen
surnmaries of sach mesting and
telephone conversation with thea camer
pertaining ta tho Notica

IT, after the closo of the 30-day period,
the Associate Adinjmistrator concludes
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that the 1dentifiad deficiencies have not
bieen satwlactonly resolved, the
Associate Administrator will*

(1) Consult with I'SA and PHMSA
regardinyg the safety and security of the
10ute praposed by the 1ailroad carrier
and any aliernative route(s) over which
the carrier is authorized 10 operate that
are baing considerod by the Associale
Administrator A writtcn summary of
tha racommendations from TSA and
PHMSA wili be proparad;

(2) Obtaln the commenis of the STB
regarding whether the alternative
ronta{s) uncer consideration hy the
Associate Administralor would be
commerclally practicable, und

(3) Alter Fully cansidering the mput of
TSA, PHMSA and STB, tender a
decision

[n section 209 501{d), there are two
passible cutcomes of a decision by tho
Associate Administiator, First, the
Associalr Admnistrutor may find that
the route anatysis and documentation
pravided by the rmlrosd carner are
sufficient {e support the roula selected
by the carniar or thal cotmmearcial
prachcabllity {ssues preclude the uso of
an alteunative route M either of those
circumstancos, the Adsntante
Adminsttor wuuld conclude the route
roview withaul further at Hon, fnel
notify tha railrond carrier of the dec ision
in wrih

Altornaloly. the Associate
Administrator may concluile that the
1ailroad carriar’s coute analys:s does not
surpart the 1ailroqad carriac’s oniginal
sulected route, [hat safoty and secunty
consideralions establish a sigmficant
prelerence fnr an nlternative route. and
that the alternative routa 1s
commercially prachcable. The Assix:iate
Admunistrator would thon 1ssue 3
second written notice {21l Notice) 1o
the railroad carrier that spectfically
identifiss deficiencies m the route
analysis. including a clear description of
the risks that have not been
satisfaclonly mitigated, explains why
1he avatlable data and reasonnble
inferences support an alternalive roule;
and directs the rilroad carrier ta
temporanly uee the alternative roulo
delermined by tha Associate
Adrnumistrator to be the safest and most
secure route The railroad carmer would
bo required tn starl using the alternahive
routas sulected by the Associale
Adminlstrator within 20 days after tho
issuance date of the 2nd Notice. The
railroad carner shall use the alternative
route until such lime es the carmer has
adequatoly matigated the nisks tdentifled
hy thes Associate Administrator on the
oniginal rouie selected by the carrier.

hen the Associate Administrator
issues a 2nd Notice directing the usa of

an allernative rule pursuant to sechon
209 501(d)2). the Adsociate
Adninlsirator shall make avalabio to
the railroad carrier the administralive
record rollod upan in Issuing the 2nd
Notice. including the recommendations
of TSA, PHMSA and the STB to FRA

Within 20 days after the i»sunnce date
of the 2nd Notice, he railrosd carrler
may (1) Comply with the Associate
Administrator's directive to use an
alterndlive roule whilo addressing
deficlencies in 1ls route analysis
identitied by the Assoclate
Administrator; ar (2} file a petition for
yudicial review of tho Associate
Admimstrator's 2nd Notice Judicial
roviow would be avallable i an
appropriate United Statos courl of
appeals as provided wn 48 U § C. 5127,
'l'in filing of a potition far juihicial
rovicw will nol siny or moiily the force
and affect nf final apency aclion unless
otherwige ordurad by the Associate
Admunmustrator ot the court ol appeals

With raspact ta enforcemont of the
now rail securtty roquiroments
ostahlished in FIIMSA's IFR, FRA plans
to work closely with TSA to develop o
coordinalord snfurcement siralegy to
intlucle bolth FRA and TSA mspection
pursunnel Wa note in this regard that
TSA does not have the autharity 10
enforce safely or security requirements
ostablishod in tha EIMR If in the course
of an mspuction nl a4 1ailroad corrier,
TSA udentifies evidence ol non-
compham e with a DOT security
rogulation, TSA will provide the
miorination to FRA and PHMSA for
appropriate aclion TSA will not
diroctly onlorce DOT socurily rules, und
will nat imtiate safety inispactions
Congsistent with 1ha PITMSA-TSA and
FRA~TSA nnnexes (o the DOT-DHS
MQOU, all tho mvolvid egencies will
caoperate lv ensure cuordinated,
cansislent, and eifective activities
related to ruil securily wssues.

11 Rulemaking Analyses and Nolices

A Statulory/Legal Authority for This
Rulemaking

This NPRM s publishad under
authority of the Federal hazmat law {45
U.SC 5101 et seq ) Section 5103(b) of
Federal hazmat law authonzes the
Sacretary to prascrihe ragulations for the
sitfu Lransportation, including security,
of hazardous materlals 1n 1ntrastate,
interstate, and foreign commerce. The
HMR are issued by PHM5A. 49 CFR
1 53(b) Responsibility for the
enforcoment of tha hazardous malerials
transportatiun law and 1egulations
primanly in mstances where violations
involve railroeds and thoss entities

which shap by rail has bean delugated to
ERA 49 CFR 1 49(s}

B Executive Order 12866 and DOT
legulatory Policies and Procedures

This NPRM 18 not considersd s
significant regulatory uction under
saction 3(M) of Execulive Order 12866
auil, therelore, was nat roviowad by the
Office of Management nnd Budget. This
NPRM Iz nol significant under the
Regulatory Policles and Pracedurus of
DOT (44 FR 11034) Thw cconomic
impact of this propased rule is mimmal
ta the oxtent that preparation of a
regulalery avaluation js not warranted

C. Executive Order 13132

This NPRM hes been analyzed 1n
accordance with the principles and
criteria containod in Executivo Order
13132 ("“Federahism™) This preposed
ruls would not hava any diract ellfuct un
tho States or their political subdivisions.
it would not impose any complinnce
costs: and 1t would not aflec] the
relstionships hotweann the nalional
gavernmen! and the Slales ur thair
political snbdivisions, or tho
distribulion of power and
rasponsibilitios among tho various
levels of government

D RHegulntory Flexihiliy Act and
Executive Order 13272

FRA curtilies thal this proposod rula
will not have a significam economic
tmpact on a substantial oumbor of small
entihes. This proposed rule would
apply ta rarriers of hazardous materials
by rail Some of these enbittus are
cfnsslﬁnd as small entihies, however,
there 15 no wconomic impact on any

rson Uit comphies with Federal

1azardois materals law and tho
i egulations and orders {ssued uncler that
W,

E Paperwurk Reduclion Act

Thera are no now information
roquiromonts in this proposud rule.

F. Unfunded Mandatos Reform Act of
1995

Thus propased rule does nol impoze
unfunded mandates under the
Unfuiuded Mawdatrs Acl of 1995, It doos
not result in annual costs of
$128,100.000 or more, 1n the aggrogato.
tv uny of the follow:ng: State, local, or
Indion tribal governmnonts, or tha private
sector, and 1s the loast burdensome
alternative to achisve (e vbjective of
the rule

G. Environmental Assessmant

There are no sigmficant
snvironmental impacts associatod with

this praposed rulo
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H. Energy Impact

Cxocutive Order 13211 requires
Fadernl agoncies lo prepare a Stalement
of Enurgy Effacts for any “sigmlicant
energy aclion '’ 68 FR 28355 (May 22,
2001) Under the Exacutive Order, a
“mgnificant energy achion” is defined as
any nction by an agency (normally
published in the Federal Register) that
promulgales or 18 expecied to load to the
promulgation of a final rule or
regulation, including noticos of muuiry,
advance notices of proposed
rulemaking, and notices of praposed
rulemaking, that (1)) Is a significant
regulatory action under Fxecutive Order
12866 or any succeannr orcder, and [i) is
likely to have a significunt adverse effect
on the supply. distribution, or use of
anergy, or Fz{is desgnated by the
Admunistrator of the Office of
Informalien and Regulatory Affairs ns u
significant onergy action. We have
uvaluated this proposed rule in
accordanre with Executive Order 13211,
amtl we have detorminod that this NPRM
15 not likely lo havo a significani
adverse eftact on tho supply,
thstribubion, or wso of snargy
Consequently. wa hiave detarmined that
this rogulatory action is not a
“sigmificant eneqey action™ withn the
muaning vf Eavcullve Order 13211,

I Regulation Ideatifim Number (RIN)

A regulation identifier numbor (RIN)
15 assigned to cach regulalory action
listed In the Unified Agenta of Fedoral
Rogulations ‘The Regulatory Informatian
Service Conter publishes the Unified
Agenda in soning snd fall of each yeu
Thu RIN contamned 1n the heading of
this ducument can be used to cruss-
relervnce Lthis action with the Unified
Agsnda.

List of Subjecls in 48 CFR Part 209

Administrative practico and
procedure, Hazardaus metenals
transportation. Penalties, Ralroad
saflety, Railroad safaty enforcemant
pracadures, Ruporling and
recordkeeping requirements

Therefore, 1n consideration of 1he
foregoing, chapter !, subtitle B of title
49 of the Code of Fedoral Regulalions is
amended az follows,

PART 209—]AMENDED]

1 The authorily citation lor part 209
continues to reud as follows

Authority 49 U.8.C 3123, 5124, 20103,
20107, 20111, 20112, 21114, 28 U § C 2461
noly, and 49 CIR 1 48

2 Amend § 208 3 by adding the
following new definitions.

Associate Admnistrator means the
Associate Administrator for Safely,
Federal Railroad Adnumstration. or thst
parson’s dalogate as dasignated in
wrtting,

Hmlrourl carrier means a person
providing railroad transportation

3. Add new Subpart F 1o read as
follows:

Subpart F—Enforcement, Appes! and
Huarlng Pracedures for Rall Routing
Decisiona Pursuant to 49 CFR 172.820

§206.201 Reviow of rall transportation
safaly and sacurity route analysis.

(a) Heview of route analysis 1i the
Associate Admumshiator for Salety
determinaes that o tmlmad carner's route
selection, analysis and documentation
pursuant to § 172 820 of chupler 1 of this
litle 13 deficient and fails to establish
that the routo choson by the earrer is
the safost and most sacure 1oute. the
Assaclate Adininistrator shull issue a
written notice of review (“Notice”) to
the raulroad carrier. The Notice shall
spacifically uddruss each deficlency
{uund in the rallroad carrler’s raulo
andlysis ‘The Notice may alse include
sugyested mihgation measutes that the
railrond carmner may lake to remedy the
deficiencies founl, inrluding selvction
nt an alternative commercially feasible
rontny
{h) &lrrfmm:e fo resolve deficiencivs
Alor ianag the Notice, the Associate
Adminlstrator conferences wilh the
ratlroad carnier for a thirty (30)-day
|ieriod, or such longer period as
provided by the Associals
Administrater, (o resolve the
doficiencies as idantified in the Notice
The Associate Administrator keaps a
record of all written rorrespondence
with the cailroad camer and o summary
of onch meeting und telephone
convarsstion with the railrnad carrier
that pertains to Lthe Netice

[c) Censuliation with and comment
Jrom other agencies If, alter 1ha Jose of
the conference period, thn Assoclate
Administratar concludes thal the issues
identified have not bean satisfactorily
resolvod, the Associate Admimsiratar

(1) Consulls with the Transportation
Sacunly Adminstration {""TSA™} and
the Pipaline and Hazardous Materials
Safety Administration (PHMSA)
regarding the safoty and securlly of the
route praposed by the railroud carrier
and any alternative routo(s} over which
the carrior 18 authorized to oparatn that
are being considered by the Associate
Admnisirator and preparas a wrilten
sumnary of the recommoendations from
TSA and PHMSA,

{2) Gbtains the commenis of the
Surface Transportation Board ("STB")
rugarding whethar the alternative
routa(s} hewg considered by the
Assaciate Adminiatrator would be
commercislly practicable: and

{3) Fully conaiders the inpul of TSA,
PHMSA und the STB end rondurs &
decision pursuant to paragraph (d) of
this section which shall be
admimstratively final

{d) Decsion. (1) 1f the Associale
Admunistralor finds tal the route
analysis and documentation provided
by the railruad camer arp suffictent (v
support the route selactod Ly the carmer
or that valid issues of commercial
practicability preclude an nlternative
route, the Assaciato Admimsirator
concludes the review without further
action and so noldivs the railroad
carriur in wrilng

{2) 1l the Associste Admimstralor
concludes that the raliroad cairier’s
ronle unalysis dous not suppart tha
railroad carrior’s original welucted route,
thut safsty and secunty consitde ations
astablish a sigmficent preferonce for an
alternativo routn, and that the
alternative 1oute 15 commeicully
prachicably, ke Assouiste Admunistrator
13sutes a secomd wrilten nobice (2nd
Nolicu) ta the railrand carner that

{1} Specifically idantifies deficioncies
found 1n the milroal carrier’s routo
analysis. Includng a clear description of
the risks an the sulected route that have
nat boan satisfaclurtly mitigated,

(i1) Explams why the available data
und reasonable infevonces indicata that
a commeraially prat.hicable allernative
routo lmsu.-, Inss safely and socurity 11sks
than the ronte snlected by the milroad
carrier, anl

(1n) Directs the railroad vairier,
Lieginning within Lwonty (20) 1lays ol the
issuance dale of tha 2nrl Notice on the
railroad carrier, lo tempiorartly use tho
altornativa roule that tho Associate
Admmsteator determunes 18 the safest
and mast secure route unti such hme
us {he railrond carrer has adequalely
mutigated the nsks identifiud by the
Associate Administrator on the original
routo solected by the carcier.

(a) Actions following 2nd Notice and
re-routing direciive When issuing a Znd
Notire that directs the use of an
aliernative route, the Associala
Admnistrator shall make available to
the railroad carrier the adminlstrative
record rolied upon by the Associate .
Admimstrator in 1ssung the 2nd Notice,
including the recommandabans of TSA,
PHMSA and STB to FRA made pursuant
to pragraphs (c)(1) and (2) of this
sactiun. Within twenty (20) days of the
Issuance dote of tho Associate
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Admimstrator's 2nd Notico. the raslread
carrier may

(1) Complv with the Associate
Administrator's directive to use un
altornahva route while the carnier works
to address the drlir irncies in its route
analysms identified by the Associate
Admunusiratur; or

(2) Filu a putitivn for judictal revlew
ol the Assuciute Administrator’s 2nd
Notice, pursuant to paragraph (1) of this
sectlon

(£} Review and decision by Associnte
Admunistrator on revised route enalysis
subinittad in response to 2nd Neticn
Upon submission of o ravised ronte
analysia containing an adequate
showing by tha railioad carerier that is

onginal solected routa 15 the safest and
most racure route, the Associale
Adminlstrator nohfies the carner in
writing that the carrier may use its
oL sulecled rontn

[ﬁ Appeliate review If a ralroad
carrier 18 aggrieved by final agancy
aclion, it may petition for review of the
final decision in tho appropriate United
Statey courl of apﬂ eals as providod 1n 49
U.S.C 5127 The filing of tho petilion
for review docs not stay or modify the
force und effact of the linal agancy
action untoss the Assoclate
Admumstrator or the Courl orders
otherwise

th) Thnre In computing any period of
lime prosunbed by this part, the day of

any act, evant, or default from wiuch the
dnsifualed period uf time begins to run
shall nat e included The last day of
the period 50 computed shell bo
includad, unless it 1 a Saturday,
Sunday, or Federal holiday, in whiLh
event the period runs until the end of
tho next day whach 1s not onu of the
aforementioned duys

4 In appendix B to part 204, aimend
the riwval ponalty guideline tuble by
adding the [ollowing entries:

Appendix B (o Part 209—Federal
Railrond Administration Guidelines for
Initial Hazardaous Material Assossmenis

L ~ - * [ ]

172 B20{a}~{a)
172 B20{a)~{e)

General [allure 1o periorm safety and secunty route analysis Faciors io considsr are the sixe of the raid-
road camer, and tha quantires of hazmat ir:
Partial lalhwe to complela routa analyss; falure to complete a component of the raue analysls . .
—Campilation of securlly-sensiiva commadily data

5,000--10,000
5,000

17282001 . .
172 &20{g)

172 820(h)
172 8200}

—Identification of practicablg akornative roulas
~—Consullation with Stale, local, and tnbal officiols, as approprials reganding sacunty rsks to high-
consgquence targots along or n prosamily to a roule used by the carrer 10 transport secunly-
sansitive materials
—S&aloty and secunfy route anafysis of roule used,
—Safely and secunty alienabve routo analysls.
Fallure to complete route analyses within the proscribad time frarmm .
Fallure to Include cne of the following components In safoty and sceunty plan .
—Procedure for consutiation with allerors and cansignees o minimiza slnl:lga of sswmv-sensnwa
malorials mexdontal 1o movernent
—Measures to limit unauthorized access to the malenals dunng siorage or delays in transil
—Measures to miigale nsk lo population centors assoclaled with in-ransil storage of he matenals,
—Mpasuras 10 be taken i the event of ascalahng threat lovels for the materials stored m transh
(Uit of violaton Is the component, For a tolal ladurg o have a securly plan, ole § 172 800 eng
usa tho penalies prowded for Hhat saction )
Failure to mawnian rocords and make available ta DDT and DHS authonzed officials .
Failure to use oute designatad by FAA Assoclale Administrator for Safaty .. - -

2,000
2,000

2,000
10,000

. Iswued 1n Woshingtun, DE, un Apnlk 1
=000
&, Mark Lindsay.
Chimf Counsel, Federul Hedroud
Admimatrahnon
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