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BEFORE THE
SURFACE TRANSPORTATION BOARD

EX PARTE 667 (SUB-NO. 1)

COMMON CARRIER OBLIGATIONS OF RAILROADS - TRANSPORATION
OF HAZARDOUS MATERIALS

WRITTEN STATEMENT OF
NORFOLK SOUTHERN RAILWAY COMPANY

Norfolk Southern Railway Company ("NS"} submits these comments in the above
captioned proceeding. NS incorporates by reference NS's comments in Ex Parte 677.
NS now submits the following additional comments.

A. Government has special rules for the transportation of toxic inhalation hazards
("TIH") and has proposed additional rules. The most significant new rules and
proposed rules are attached as Appendix A-C.

B. These new and proposed rules will impose additional costs on a railroad when it
handles any "I IH.

C. These rules will do more than simply increase the cost of bundling TIH
commodities. They will have adverse impacts on the rail network and cascading
impacts on shippers of all commodities, including coal, intermodal, automotive,
steel, paper, lumber, military equipment, and grain.

D. NS has been studying the potential impacts of some of these rules and sees real,
adverse impacts on operations and increased costs on both TIH and non-TIH
traffic.
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DEPARTMENT OF HOMELAND
SECURITY

Transportation Security Administration

49 CFR Parts 1520 and 15BO

[Docket No. TSA-2006-26514]

RIN1652-AA51

RaH Transportation Security

AGENCV: Transportation Security
Administration, DHS.
ACTION: Notice of proposed rulemaking.

GUUMARV: This proposal would enhance
lha security of our Nation's rail
IrHnaporlalion ayaiom. The
Tnmnpnrlrflion Sncimly Administration
(TSA) proposes aeainly requirements
for freight ntilrudd carriers, intercity,
cum muter, and bhorl-haul piwwngar
train service pioviders, ran transit
systems; and rail operations al certain,
fixed-site facilities thiit ship or receive
specified hazardous materials by rail
This rule proposes to codify die scope
of TSA'a existing Inspection program
and to require regulated parties to allow
TSA and Department of Homeland
Security (DHS) officials to enter,
inspect, mid last property, fact) it inn, and
records relevant to rail security This
rule also propcibes Ihnl regulated pnrhHi
designate rail security coordinators and
report significant security concerns to
DHS.

TSA further proposes that freight rail
earners nnd certain facilities handling
hazardous materials he equipped to
report (oration nnd shipping
iiiForiiifllion la TSA upon request and to
implement chain of custody
requirements to ensure a positive nnd
secure exchange or specified hazardous
materials TSA also proposes to clarify
and extend the sensitive security
information (SSI) protections to cover
certain information associated with rail
transportation

This proposal would allow TSA to
enhance rail security by coordinating its
aclivitiai with nlhnr Federal agancios.
which would also avoid dupllcallve
inspection? nnd minimize the
compliance burden on the regulated
parties This proposed rule Is intended
to augment existing rail transportation
laws and regulations that tho
Department of Transportation (DOT)
administers. In today's edition of the
Federal Register, the Pipeline and
Hazardous Materials Safety
Administration (PHMSA) is publishing
an NPRM proposing to revise tho
current requirements in tho Hazardous
Materials Regulations applicable to tho

and secure transportation of

hazardous materials transported in
commerce by rail
DATES: Submit comments by February
20. 2QQ7
ADDRESSES: Ynu may submit comments,
id entitled by the TSA docket number to
this rulemaKing, using any one of the
following methods-

Comments Filed Electronically You
may submit comments through the
docket Wen site at hup-//dms dot gav
You may also submit comments llirough
tho Federal eRulemaking portal at
hltpMwww regulations jmv

CommentsSubmitteuoy Mail.Fax, or
In Personi Address or deliver your
written, signed comments to the Docket
Management System, U.S. Department
of Transportation, Room Plaza 401,400
Seventh Street. HW . Washington. DC
2U59U-0001; Fax- 202-493-2251

See SUPPLEMENTARY INFORMATION for
format and other information about
comment submissions
FOR FURTHER INFORMATION CONTACT: Far
questions related to mil security Lisa
Pcna, Transportation Sector Network
Management. Freight Rail Security.
I5A-2B. Transportation Security
Administration, 601 South l^th Street.
Arlington. VA 22202-4220. l«l«phune
(571 j 227-4414, facsimile (57 ]J 227-
I92d; e-mail lisn.penaQdh3.apY

For legal questions DavldH
Kasmmoff OffireofClnnfCouiiffil.
TSA-4, Transportation Security
Administration. BUI South 12th Street.
Arlington. VA 22202-4220. telephone
(571) 227-3563. facsimile (571) 227-
137fl. e-mail david kastninoffQdhs.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

TSA invites interested parsons to
participate in thiii rulnmaking by
submitting written comments, data, or
vimvc We atan invite comments relating
In tliu Mcononuc. environmentd), energy.
or federalism impacts Unit might result
from tins rulemaklng action. See
ADDRESSES above for information on
where to submit comments

With oach comment, plense include
your name and address, identify the
docket number at the beginning of your
comments, and give the reason for each
comment The most helpful comments
reference a specific portion of Iho
rulcmaking, explain the reason for any
recommended change, and include
supporting data You may submit
lommento and material electronically,
in parson, by mail, or fax as provided
under ADDRESSES, but please submit
your comments and material by only
one means. If you submit comments by
mail or delivery, submit them in two
copies, in an unbound format, no larger

than B 5 hy 11 inches, suitable for
copying and electronic filing.

If you want TSA to acknowledge
receipt of commenla submit led hy mail.
Include wilh your comments a self-
xddressed, stamped postcard on which
(he docket number appears. Wo will
stamp the date on the postcard and mail
It to you.

TSA will file In the public docket all
comments received by TSA. except for
comments containing confidential
Information and sensitive security
information (SSI) >. TSA will ronaider
all comments received on or before the
closing date for comments and will
consider comments filed late to tho
extent practicable. Tho docket is
available for public Inspection before
and after the comment dcuiny
Handling of Confidential or Prapnataiy
Information and Sensitive Security
Information (SSI) Submitted in Public
Comments

Do not submit comments that include
trade secrets, confidential commercial
or financial information, or SSI to the
public regulatory docket Plcoso submit
such comments separately from other
common! R on tlin nitaniafting
Comments containing this type of
information should be appropriately
marked as containing such information
tmd submitted by mail to the address
listed in FOR FURTHER INFORMATION
CONTACT section

Upon receipt of such comments, TSA
will not place the comments In tho
public docket and will handle thorn in
accordance with applicable safeguards
and restrictions on access TSA will
hold them in a ^aparale file to whii h the
public does not have ricuuss, HIH! plriui
a note in the public docket diat TSA has
received such materials from the
cunimenter. If TSA receives a request to
examine or copy this information, TSA
will treat it as any other request under
the Freedom of Information Act (FO1A)
(5 U S.C 552] and UHS' FOIA
regulation found in H CFR part 9
Revmving Comments in the Docket

Please be aware that anyone is able to
search the electronic form of all
comments received into any of our
dockets hy the name of the individual
submitting the comment (or signing the
comment, If submitted on behalf ol an
association, business, labor union, etc.).

1 Semlllvi! Security Information |R5I|»
mfonniliun ublunod or dmwloucil in Um uooducl
of security nctivlllas, Ilia dhdinura al which would
enwlltuto an unwunntori Invnilan of privacy,
ravral Irailn ttcratc nr privilcgm] or confiilmtlnl
[nfarmuifln. or bi dotrlnienial to lite Mcurliy of
Inunpuruiion Thapnilonlinn of SJ>[ 11 governed by
49 CFR put 19ZD
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You may review the applicable Privacy
Act Statement published in the Fedoral
Register on April 11. 2000 (B5 PR
19477), or you may visit http II
cfm5.cfof.gor Sec also TSA's Systems of
Records Nolice OOb, 64 FR 49503
(August IB, ZOU3]

You may rovlow tho commenin in tho
public docket by visiting the Dockets
Office hntwwm 9am and 5 p.m.,
Monday through Friday, except Federal
holidays. The DoLkals Office is located
on the plaza level of the Nosslf Building.
at the Department of Transportation
address previously provided under
ADDRESSES. Also, you may raviow
public dockets on the Internet at
Mtp-Mdms dotgov
Avniluliility of Ruleranklng Document

You can gel on oloclronir copy using
the Intnrnnt by (1) Suritclifng the
Depnrlmant of Transportation's
electronic Ducket Management System
(DMS) web page [hltp://dms.dot^ov/
search];

(2] Accusing the Government
Printing Office's wub page at hlip.i/

(3} Visiting TSA'a Security
Rcgulntions wob page at http It
www (oi.coi'Hiul au.essuiH Lliu link fui
"Research Center" at the top of the page

In addition, copius are avnilabln by
writing or calling the individual in lliu
FOR FURTHER INFORMATION CONTACT
section Be sure tu identify the docket
number of this rulemaking

Abbreviations and Terms Used in This
DoLiimtinl
ACI — Automatic. B|uipiiiBiil

Identification
Amtrak— National Railroad Passenger

Corporation
CBI1— Bureau of Customs and Border

Protection
FRA — Federal Railroad Administration
FTA— Federal Transit Administration
GPS — Global Positioning System
HMR— Hazardous Materials Regulations
HSPD— Homeland Security Presidential

Directive
HTUA— High Threat Urban Area
ED— Improvised Explosive Device
MOU— Memorandum of Understanding
OA — State Safety Oversight Agency
PHMSA— Pipeline and Hazardous

Materials Safety Administration
PHI— Material Poisonous by Inhalation

(PIH is another term for TIHJ
RFID— Radio Frequency Identification
RSC— Rail Security Coordinator
SAFETEA-LU— Safe, Accountable,

Flexible. Efficient Transportation
Equity Ail— A Legacy for Users

SD— Security Directive
SSI— Sensitive Security Information
STB— Surface Transportation Board

TIH—Toxic Inhalation Hazard (TIH is
another term for PIH)

UASI—Urban Areas Security Initiative

Outline of Proposed Rulemaking
I. Background and Purpoiu

A Summitry arProposfld Raqiiinimnnls
B Basis for llio Proposed Rule

II. Statutory find Knguliiltiry Aiilhnnlus
A. TSA Authorities to Rogulatu Rnll

Socunty
D DDpartJiMinlofTruruporlolIon

Kngiilntlnn nFKml Security
HI. TSA's Proposed Rail Stiuinty

Requirements
A Comparison ufTSA'c Proposed Kule

with the DOT Regulatory Schmni!
B. Scopu and ApuliLabitity
1 Fraight Knilrnnd Cnrrlftra
2. Roll Operations at Curtain Fixed-Silo

Pncihtia*
3. Puswagur Rull (including Rail Trnnmi

Systonu)
4. Other Rail Operations
li. Spociflucl llBznrdous Materials
G. High Throat Uituu Anuu
C Requirements
1. Sensiltva Security Infomiiitiuii
2 TSA Inspections
.1 Designation arRiillSoLiirtly

CuoruiiiDlOK
4 Location nnd Shipping Iiifonnaliun far

Curium Rnll dm
•| Reporting SipiiiriLanl SiiLiinty Cuiimnih
n. Pauonjjar Railroad Cnmrn nnd Rnil

Transit Syiitunis
h [-'might Rnll Including Rail Ha/urduus

Muluiidlb Shipiiurh ,ind Rail I Inardaiu
Material)! Receivers

G CbainufLuGlody and tfontml
IV Soclfon-by-Socltuii Analysis of Proposed

Rule
V Rulemaking Analyses nnd NohnaR

A Exncutivn Qrdar 120BB Assessment
(RuHuUlory Planning nnd Roviovr)

H Kegulatorv Flcxibillly Act AEMSSiiiuiil
C Pupcrwark Reduction Act
D Inlernalioiul Trade Impact Acamuiiiuiil
E Unfunded Mandates Knronn Act

Analyses
F ExemUvuOrdor 13132 (Federalism)
G. FnvironmonUil Analysis
H. Enurgy Impact AnslykiB

I. Background <md Purpose
A. Summary of Proposed Requirements

TSA proposes security regulations
that would covor a broad spectrum of
the rail transportation sector, Including
freight railroad carrion, passenger
railroad carriers, rail transit systems.
and roll operations at certain facilities
that ship or receive specified categories
and quantities of hazardous malsrltils
TSA proposes these regulations tu
enhance Uio security of rail
transportation and to address potential
security threats to rail transportation.
TSA intends for these proposed
regulations to build upon existing
Department of Transportation (DOT)
procedures and requirements.

TSA's proposal is also intended to
Hiigment a DOT proposal to revise the

current requirements in the Hazardous
Materials Regulations applicable to the
safe and secure transportation of
harrintous materials transported in
commerce by rail. In this regard, In
today's edition of tho Federal Register,
PHMSA is publishing an NPRM
proposing to require railroad curriers lo
compile annual data on specified
shipments of hazardous'miitarmls, use
the datfl to analyze infety and security
risks dloiig rail transportation routes
whara those materials arc transported,
Qbiwss allai native routing options, and
make routing decisions based on those
assessments PHMSA's proposal would
also clarify its current security plan
requirements to address en route
storage, delays in transit, delivary
notification, and impose Additional
security inspection requirements Tor
hazardous materials shipments

TSA's rule proposes to apply several
general requirements to all freight and
pnKsunger railroad carriers, certain
facilities that ship or receive specified
hazardous materials by rail, and rail
transit systems-

• Rail Security Coordinator. Covered
entities must designate a rail security
coordinator (RSC) and at lenst one
alternate RSC to ho Available lo TSA on
o rwonly-four hour, seven day per week
basis to snrvB as prinidry contact tor
rai:i!i|il uf intelligence Information and
oilier security-related activities

• Reporting. Covered entities must
immediately report incidents, potential
throats, and significant security
concerns to TSA.

• TSA Inspection Covered entities
must allow TSA and Dl IS officials
working with TSA lo enter and conduct
inspections, tests, .nid such other duties
lo carry out TSA's statutory
responsibilities. This may indudo
copying of records

• Sensitive Security Infoimation This
rule clarifies and extends tho protection
afforded to sensitive security
information (SSI) in rail transportation
and further Identifies mvflred persons to
include railroad cnmitra, certain rail
oporallonR at facilities, and rail transit
systems

The rule also proposes to apply
additional requirements to freight
railroad earners and certain facilities
that ship or receive specified hazardous
materials by rail.

• Locntiftn and Shipping Information
Cnvorad entilies musl provide to TSA,
upon request, the location and shipping
information of rail cats within their
physical custody or control that contain
a specified category and quantity of
hazardous material Th« information
must be providarl lo TSA no later than
one hour after receiving the request
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• Chain of Custody and Control
Covered entities must provide for n
secure chain of custody and control of
rail can containing a specified quantity
and typo of hazardous material.

TSA propuses three categories and
quantities of specified hazardous
materials to which the proposed
requirements in this NPRM would
apply. The definitions arc taken from
DOTs Hazardous Materials Regulations
(40 CFR Parts 171-1 BO), an follows.

(1) A mil car containing more than
2.26R kg (5,000 ll») of R Division 11.
l 2, or 1 3 [explosive] material, as
defined In 49 CFR 173.50;

[2] A tank, car containing a malarial
poisonous by inhalation as defined in
49 CFK171 fi. including Division 2.3
gases poisonous by inliaUUon, as set
forth in 4U CFR 17J.115 (c) and Division
G 1 liquids mealing the defining criteria
in 4!) CFR 173 132[a)(l](ili) and
assigned to hazard zone A or hazard

zone B in accordance with 49 CFR
173.!33(a). other then residue, and

(3) A rail car umlaining a highway
raule-umtrolled quantity of a Class 7
(radioactive] materiiil. as defined in 49
CFR 173.403.

Appendix B to proposed part 1580.
reproduced as Table 1 below, presents
a brief summary of the proposed
security measures required for tho
different Lalegories of rail transportation
entities that this rule would govern.

TABLE 1 .—TSA RAIL SECURITY NPRM SUMMARY

Proposed security measure and rule
Melton

Alow TSA to inspect (15BQ 5)
Appanl roll security caordnalor

(1580.101 Irtriohl: 1560 201 pas-
senger).

Report significant security concerns
(1560.105 fraght; 1580203 pas-
senger)

Provide location and shipping infor-
mation far red core containing
specified hazardous matenate II re
quested (1580 103).

Chan of custody and control require-
ments for transport of speeded
hazardous materials thai ate or
may be In H1UA {1580 107)

Freight rail-
road carrtere
NOT trans-

porting speci-
fied hazardous

materials

X
X

X

Freight rail-
mad carriers
transporting

specified haz-
ardous maio-

riala
(1580.1 00(b))

X
X

X

X

X

Rail operations
at cartan la-
cflitioa that

ship (I e , offer,
prepare, or

toad lor trans-
portation) haz-
ardous mate-

rials

X
X

,x

X

X

Rad operations
EH certain la-
dlltlei that re-
ceive or id-
load haz-

ardous male-
rials wilhin

HTTJA

X
X

X

X

X

Passenger
railroad car-
riers and roll

transit systems

X
X

X

Certain other rnK
operations (pri-

vate, business/of-
flee, circus, laurel,
historic, excursion)

X
Only if nofeflcd in

wiling that so-
cunly threat ex-
fsls

X

B Btiiis for the Proposed Rule

In developing this rule, TSA sought in
identify and address threats to rail
transportation. With res|iecl to
passenger rail, TSA recognizes tlial
passenger railroad carriers, commuter
operations, and subway systems are
high consequence targets in terms of
potential loss of life and uuiiHiniu.
disruption. They carry large numbers of
people in a confined environment, offer
the opportunity for aper-ifta popultiUoiis
to be targeted at particular destinations,
and often have stations located below or
adjacent to high profile government
buildings, major office complexes, and
iconic structures. Terrorist bombings
since 1095 highlight the need for
improved government access lo, and
monitoring of, transportation of
passengers by roll. Terrorists have
attacked the Tokyo subway system
(1095); areas in and around the Moscow
subway system (2000. 2001. and 2004],
Madrid commuter trains (2004), the
London Underground system (2005);
and tho train system in Mumliai

[formerly known as Bombay), India
(2006)

TSA also cniiRiilBNid the threats that
face freight rail transportation Due to
the open infrastructure of the rail
transportation system, freight trains con
be particularly vulnerable (a attack
Currently, rail carriers and shippers lack
positive chain of custody and control
procedures for roil cars as they muve
through the transportation system (e.g..
as entitles load the rail uirs at
originating, facilities, ds mrriars
transport Die caib over the tracks, and as
entities unload the cars at receiving
facilities). This can present o significant
vulnerability Whenever entities stop
rail can in transit and interchange them
without appropriate sunnily inetmires,
their practices can create security
vulnerabilities. Freight trains
transporting hazardous materials are of
even more concern, because an attack
on those trains [e.g., through the use of
improvised explosive devices (IFDs)a)

could result in the release of hazardous
materials

TSA Is taking n mk-haMid approach
by focusing on shipments of urtain
hazardous materials at this lime Thus.
Ihia ruleinaking is focused on
establishing chain of custody and
umUul procedures for rail cars that pose
the greatest security vulnerability.
While an IED attached to any tail car
(such as a car transporting coal or
household appliance*) would obviously
cause major dnmnge lo that cor, and Its
contents upon (Intonation, the more
likely scenario is that terrorists would
target a rail car containing certain
hazardous materials in order to inflict
the most damage in terms of loss of Ufa
and property, and oconomir effect

To determine which hazardous
materials lo identify In this proposed
regulation, TSA looked to the hazardous
materials that the Pipeline and
Hazardous Materials Safety
Administration (PHMSA) identified in

1 An IED li • devlut Idliriiailiiil in ,iu nii[iiiiviwl
nunmr thai Inrnrpnnlns In Us iluien explosives or
dgsimctivn, lotlitl. noxious, pyiotaUink. or

incendiary dumlnli ll giinonlly Indudai a pniwr
supply. • iwitrh or (finer, tiid a aaloMtar or
Initiator
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its HM-2 J2 rulea From tho list in HM-
232. TSA identified Ihroo categories-1 of
hazardous materials tliot pose the
greatest risk, materials that are
poisonous by Inhalation (PIH).1

explosive, and radioactive In this
proposod rulo. TSA applies specific
requirements to certain carriers and
facilities that deal with these materials

PHMSA considers tho phrases
"material poisonous by inhalation."
"poisonous inhalation hazard." and
"toxic Initiation hazard" to be
synonymous and Interchangeable.
However. PHMSA referred to such
material in the HM-232 rule text
exclusively by the term "material
poisonous bv inhalation " See 49 CFR
172.BOO[a](3). In this NPRM. TSA uses
o subset of the HM-232 list as the
criterion for portions of this rule, and so
this rule uses tho term PIH [and also
"material poisonous by inhalation"] to
maintain consistency with the PHMSA
HM-232 rule

Each of thoso Uiruo hazardous
materials presents serious risks Tho
release of PIH materials in a densely
populated urban urea would have
uilti.itropliK, consequences Such a
release would endanger significant
numbers ot people. An example ot tins
was seen in tho January 6, 2005, rail
accident In Cnmitovillc, South Carolina
A Norfolk Southern Railway Company
freight tram carrying chlorine was
unexpectedly diverted from Ilia mein
track onto d rail bpur. TUe tram struck
a standing train on the rail spur,
derailing three locomotives and slxtoen
rail cars and rupturing a tank car
carrying chlorine. Kvon in this sparsely
populated area, tho collision resulted in
fatal injuries to eight citizens and one
rail road employee, injuries tn 630

Iieople. ana the evacuation of 5,400
oca) residents Damages lo equipment

and traik totaled more than 52 3
million While the dccident was IKI! the
result of a terrorist attack, it nonetheless
illustrates the danger of transporting
PIH materials and the damage that can
result from a release.

Although tho number of rail
shipments carrying explosives and
radioactive materials is relatively low, a
release of these materials could cause
serious and devastating harm. If

J5noSuctionIIB oftliiB pnambloforB dolnilnd
discussion uCllir IIM-232 rula

*TSA II!BD hfouD&ml 3[wiH[lHt 41111111 flies nf tboin
bauniouB matarinh Sen Section ID afthU
(jtrnnibla at 4D CfR 15BD 100[b) far • list uf ihr
quantities

tplll niBtarlnh nreguns or liquids ihw an known
or prcsuDiDtl ait the bub of tub to bo M IUKIC hi
hiinmrvi ns in pom n humid 10 licnUh dining
transportation Soa m FK SOWS. 4S CPH171 B
17] IIS. nml 173132

terrorists detonated certain explosives*
at critical points m tho transportation
cycle, they could cause significant loss
of lite, damage to infrastructure, and
liarm to the national economy. If
terrorists perpetrated an attack agaiiibl H
rail car transporting certain radioactive
materials,7 they could endanger a
significant number of people as well as
disrupt the supply chain as a result of
contamination

The proposed rule will address the
above-identified threats to rail
transportation. The provisions m this
proposed rule, including those allowing
for TSA inspections and those requiring
the designation of Kail Security
Coordinators and the reporting of
suspicious incidents, will improve
TSA's ability lo inspect rail operations
and RiiiiununicalB with railroads and
rail facilities. This will provide TSA and
D1IS with better mmnnahnn and
monitoring capabilities concerning
potential transportation security
incidents involving rail travel Also, the
requirements related lo hazardous
materials, such as additional monitoring
and protection of certain rail cars and
Increased availability of location and
tracking Information for certain rail cars,
will decrease tho vulnerabilities of thnw
hazardous mntorlalu shipments (o
attdck Through these n'BHbiiiBs, TSA
will significantly increase its domain
awareness regarding nil security TSA
will continue to work with all involved
entities to improve rail security
II. Statutory and Regulatory Authoritus
A. TSA Authorities To Regulate Rail
Sacunty

TSA has tho primary federal role in
enhancing security for all modes of
Irniiflportfttinn Under Irw Avidtinn and
Transportation Security Act (ATSA) *
and delegated authority from the
Secretary of Homeland Security. TSA
lias broad responsibility and authority
for "secunly in all modes of
transportation " " * including security
responsibilities * * * over modes of
transportation that are exorcised by the
Department of Transportation." '•

"Explmlvu ID Clui I an dlvtdad mio *lx
divisions Hawrvm atdiicKHodin wiwn 111 A of
ihii pnambla, TSA pmpom to apply lubpart B lo
iwt 1500 only lo nil can containing more than
Z.ZfiBtcg(SJn)1bl)of«UvlBlim1 1.1 Z or!3
cxplwlvp nuionil

•> Riv 49 CPU 173. iiibpnit II
•Pull 1 107-71. IViStal in? (NomidiGr 1<J

JHJ1)
•<fciT40USC 114(d] Tho TSA AnLalBiil

jteaolnry • cunanl iniborltia under ATSA havu
boen ddcgiilnil ID him by tho Snmriaiy of Homeland
Suairity. Saiilon 403(2) ofthn Honnbinit hncunljr
Acl[IISA)ofZ002,Pub L 107-200 HBStai 2319
(3002). tnnifernd. all functions uf 1SA, including
thing ofllio Sccntiiry of Tmnipartallon and Ina

TSA lias additional authorities as
well TSA is spectficully empowered to
develop policies, stiategies. and plans
for dealing with threats to
triinspcirtalion >» As part of Us security
mission, TSA is responsible for
assessing intelligence and other
Information to Identify individuals who
pose a Ihreal to transportation security
and to coordinate countermeasures with
other Federal agencies to address such
threats n TSA enforces security-related
regulations and requirements,13 ensures
the adequacy of security measures for
the transportation of cargo." overseas
the implementation and ensures the
adequacy of security measures at
transportation facilities,14 and carries
out other appropriate dutlos relating lo
transportation security.15 TSA IMS hrudtl
regulatory authority to achieve ATSA's
objectives, and may issue, rescind, and
revise such regulations as are necessdry
to carry out TSA functions 1I> TSA is
also charged with serving as the primary
liaison for irHiisptirlHtinn security lo the
intelligflncH mm law enforcement

TSA's authority with respect lo
irdii&portation security Is
umiprehensivu and supported with
specific powers related to the
development and enforcement of
regulations, SUs. security pinna, ami
othnr requirement* Accordingly, under
this authority. TSA m.iy nshtub H
security risk for any Hindu nl~
transportation, develop security
measures for dealing with that risk, and
enforce compliance with those
rnensnres.

On December 17. 2003. the 1 'resident
issued Homeland Security Presidential
Directive 7 (HSPD-7. CJHical
Infrastructure Identification,
I'nontization, and Protection), which
"establishes a national policy for
Federal departments and agencies to
identify end prioritize United Slates
critical infrastructure and key resources
and to protect them from terrorist
attacks "1fl In recognition of the lead

Undur SaatAuy nf Tmwpnrtalioa of Sorairilv
ralalDtt In TSA lo tho Snaeiarf of Homeland
hmirlly Pumianl lo UHS Uclcgalloo Numbor
70DU 2. lha Socralarv dolnisatad ID (he Asudanl
Smxrlarjr [than ralcnwl lo ns Ihv Admlnulnlor of
TSAX aubject lo Ilia 5acnlnnr's euiriinco and
oonlnl. lha authonly valod in llw Sueraiary wltli
reipad u TSA. induing lliai In si-ction 4O3[2) of
the I IS A.

"4'JUSC. 11-1(0(3)
"40US.C 114(fHlH
"4*iu5c mint?)
"40U.SC 114(0(10)
"«USC
'MQUS.C

'• HSPD-7. Paragnph 1
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role that DHS has for transportation
security, and consistent with the powers
that ATSA grants to TSA. the directive
provides that the roles and
responsibilities of the Secretary of DHS
include coordinating protection
activities for "transportation systems,
including mass transit, aviation,
maritime, ground/surface, and rail and
pipeline systems " « In furtherance of
this coordination pracesa, II5PD-7
provides that DHS and DOT will
"collaborate on all matters relating to
transportation security and
transportation iniraslniclura
protection " M

To ansuro that this collaboration
occurs, DHS and DOT entered into a
Mamorandum of Understanding [MOU)
on September 28.2004 In accordance
with the September 2004 MOU. both
Departments share responsibility for rail
and hazardous materials transportation
security. The two Departments consult
and coordinate on security-related rail
and hazardous materials transportation
requirements to ensure consistency with
overall security policy goals dnd
objectives and In (insure that llin Federal
agencies do not confront the ragulatad
industry with iiiuunsislent suciinly
gmdancRor rRquiramenlq ThflclrwB
coordination that has led to these
proposed rugiiliitiuiiii IK cnnmstenl with
Ihu MOU

On Augiibl (J. 200B. PI IMS A and TSA
signud an annex to tlw Suptembiir 20,
2U04 DOT-DH.S Mmrinmndiim nf
Undorstdiidlng (MOU) on Kolos and
Responsibilities The purpose of the
annex is to ilulinuale clear hum of
authority nnci responsibility and
promote communication, efficiency, ami
non-duplication of effort through
cooperation and collaboration in the
ana of hazardous matanals
transportation security based on existing
legal authorities and core competencies.
The annex acknowledges that 1JHS has
lead authority and primary
responsibility for security activities in
all modes of transportation, and notes
that TSA is the load Podoral entity for
transportation security, including
hazardous materials security. Similarly,
on Sontfimbar 2U. ̂ flUH, FRA and TSA
signed an annex lo address each
agency's roles and responsibilities for
rail transportation security. The FRA-
TSA annex recognizes that TSA acts as
the load Federal entity for transportation
security generally and rail security m
particular The annex also recugniziis
that FRA has authority over every area
of railroad safety [including security),
and that FRA enforces PHMSA's

hazardous material regulations. The
FRA-TSA annex Includes procedures
for coordinating (t) planning,
inspection, training, and enforcement
activities; (2] criticality and
vulnerability assessments and security
reviews; [3) communicating with
affected stakeholders: and (4] use of
personnel and resources.

TSA's proposed requirements are
designed to strengthen tho existing
regulatory scheme. TSA developnd
these proposed regulations, which aic
consistent with DOT's regulations,
through close coordination with DOT
The discussion below explains the
current and proposed DOT requirements
anil how TSA's proposed rule would fit
into the regulatory framework DOT has
established.
B DeDepartment of Transportation

ulutioii of nail Security '
DOT regulates and oversees rail

security through three of its modal
Hd in in isl rations The Pipeline and
KHzardous Materials Salety
Administration (PHMSA). llin Federal
Railroad Adrninihtr.it ion [FRA). dnd the
Federal Tmnril Administration (PTA).

Th« Fedeial hazanluus materials
transpoilntinn law (Federal hazmal
law),31 authorizes the Secretary of
Transportation to establish niHiilalions
for the safe transportation, including
security, of hazardous materials in
intrastato. interstate, and foreign
commerce ™ The Sncralary nf
Transportation has delegated tins
authority lo PHMSA a ' See 49 CFR I 53;
JM» 411 CFR parts 171-180. PHMSA has
issued several rulomakinR
rail security under Ihm authority

On March 25. 4J03. PHMSA
published a final rulo. referred to as
HM-232, which requires covered
persons to develop and implement
security plans Covorod persons include
those who offer certain hazardous
materials for transportation in
commerce and those who transport

»HSPD-7, ParaGraph 19
B'HSPD-7. Paragraph 22(10

*i in U.S C. Sim at iaq. n amndod by sac. 1711
ofth*Ilomliind5aa»llyActorzaoz.(Piib L 107-
2m.Nuv a 2n02)iuidT[HoVJInrihcHnh.
Accountable. Flcxitila and Efficient TratiipaihiHoii
EqullyAcl Legacy for Uian (SAFETEA-LU) (Pub.
L Hm-5D,Allg.ia2DOS]

" A hazardous nnt«nnl 11 daflned as u «ulMiaiH r
iv malarial, ur a group i* dun of ranlenal,
(including •» «xpUut*>. radlonclive material
Infect inn wilHlanco. fliunnnlile or conibuttlblv
liquid, nlid. or gas: loxlc. oxidizing, or mmrdvii
niAimnl: anil ramprrnod g»J when tnuuportad in
• particular amount or furtu llml iho Secretary of
TtaniixirUlion ihlerninea may po» an
unraaianabla mk hi haallh aim aafaly ur property
£«•!•> US.C »02|2)aail51U3(a).

>i f'l IM.SA Is the Friural iinncy dinrgod wtlh
protocling iho Nation from this risks to lib. heallh.
|imp«iy. .mil llio cnvirannnot inliomnl In thi
CDmimranl tnnuponation of huaidoiu material)
u> all inodn of imimportaUan. lncluillng pipabnot.

cerlniii hazardous mrilerials in
cammorce 2t Thfl rIM-232 final rule
roquires pardons whu offer for
transportation or transport the following
hazardous materials to develop and
implement aocunly plans. |1] A
highway roiiie-cunlrolled quantity of a
Class 7 (radioactive) material; (2) moro
than 25 kg (55 Ibs] of a Division 11,12.
or 1 3 (explosive) material. (3) more
than 1 L [1.06 qt) per pncka^e of a
material poisonous by inhalation in
hazard zone A, (4) a shipment in a bulk
packaging with a rapacity equal lo or
greater than 13.240 L (3,500 grit) for

[quids or gases or greater than 13 24
cuoic meters (488 cubic feet) for solids.
[G] infectious substances listed as select
agents by the Centers for Disease
Control and Prevention (CDC) in 42 CFR
part 73; and (6) rf shipment that requires
placarding 2" In effect, then, the HM-
232 final rulo npplins the security plan
requirement to a shipper ur currier of a
hazardous material in an diiiainil llwt
roquires placarding and to sol net agents
HM-232 requires rovnrarl pm-suns to
perform an assessment of the
transportation security risks aunrlated
with the materials they handle and to
implement methods fur addressing
those risks. At a minimum, the security
plan must address personnel security
prevention of unauthorized access, on
route security, and training of
employees

Other 1JHMSA regulations seek to
reduce tho risks to safety and sorority of
leaving loadad rail cars unattended for
long periods of time Pursuant In 4U CFR
174 14 and 174.18, a carrier must
forward each shipment of hazardous
materials "promptly and within 4Q
hours (Saturday. Sundays, and holidays
oxcludod)" after the carrier accepts the
shipment at the originating point or the
carrier receives the shipment at any
yard, transfer station, or interchange
point Where there Is only biweekly or
weekly service, the carrier must forward
a shipment of hazardous materials in
the first available train Additionally,
carriers are prohibited from holding,
subject to forwarding otders, tank cars

"GSFR 14510 s«wwCFRirz80o.i7zaoz.«iid
172 BD4 I'HMSAomtinilyil HM-232 willi rlM-240
<IOT Docket No. PI IMS A-ZU05-ZZ2UB 70 FR
7JI5b(Docamber5,2(HB)) HM-240 mviaid
tcrmliiolafiy. datlnllioni. and nxiulrarnonlc for
cootislency wih Ihi Haiardow Material! Snhty
•ml Si-ciinty Rcaiilhun ration Act of 1005. Til to VII
ofPub L 100-50.111 Slid 11411 August 10.2005].

•* Uodur tho Hazardous Maiirlnls Regulations,
plauids are raqulmd far hnunloui mntenils thai
po» ilnniaauit tzanqnrlallon rtiki. I'tiianli u»
colon symhnb. numunn mid Uml. TIus. ti unn of
DO1"iiy*tam of hazard ranimuniuilluii I'lm
lyotani nolifia cmaigency raipuodon anil thuio
wlio anul luuidb tha paLkagm In lha count nf their
pjnplnyinanl liiiw tu hnndle tin Item* In
IranBpoitation and In ilu evcni of ui utxiiluni
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loaded with Division 2.1 (flammable

Ss). Division 2.3 {poisonous gas) or
oss 3 (tlammablR liquid) materials
PHMSA. in consultation with the

Federal Railroad Administration (FRA)
and TSA, has recently proposed to
reviso the current requirements in the
hazardous materials regulations (HMR)
applicable to the safe and BOCUFO
transportation of hazardous materials
transported In commorco by freight rail
(Roiilft Analysis NPRM) Among other
things. PMMSA is proposing lo require
freignl railroad carriers lo compile
annual data on specified shipments of
hazardous materials, use the data to
analyze safety and security risks along
rail transportation routes where those
materials are transported, assess
alternative routing options; and make
routing decisions hased on those
assessments

FRA, the agency within DOT
responsible for railroad safety,
administers the Federal railroad safely
lows, which provide FRA with authority
over "every arm of railroad safety " M

49US.C 2Ql03(a] The agency has
issued a wide range nf safety
regiilalinns. In adnilinn. FRA unfurces
PHMSA's hazardous materials
regulations, including the HM-232
provisions requiring security plans Sec
49 CFR 1.49.

The FTA provides financial assistance
to support a variety of locally planned,
constructed, nnd operated public
lianspnrlnlinn systems Iliruugliout ihu
United States. Under49 CFR part 059,
FTA manages Slate Sdfely Oversight for
Rail Fixed Guideway Systems.27 The
regulation requires states to oversee the
safety and security of rail fixed
guideway systems31 through designated

"•Tho lonn "Podonl railroad mhny Inwi" imuint
thn |irovlilora ofhiw genomlly iri 40 US C mbllUo
V. pin A nr 41IIS C i lujiu-r f l nr 57 and tin
tuln. nfnilatloiu. onlen. and ilaadards luuad
under nny of (hose pnvnlmi* Smhili L 103-27£
(10041

31 In 1DU1, Cangnni required, for iho fltd time,
(lint ITA fMiilriidi n [wigniiu providing fui UM
Stato-conductod ovcniam of tiw safety and Hcunly
iif nil systrau mri nvuulnl by FHA Scu
lolormodal Surface TraniportnuoD Effldoncy Act of
inai.Pub L 102-Z4I1 UK 3020 49UflCS330
FTA publffhod lU final mlo adopting o now part
1199. Knll Hxnd Gulrhiwjy Systems. Slalp Safety
Ovcnlghl. on Dacombcr 27. l'J05 (GO FR G7U34|i ilia
final nilDwimtlnlimflbdnnlntimry 1MB FTA
published a revision of ilia fine! ruin on April ZD
ZOOS (70 FK ZZ50Z) ID aihl clarifying nnllunt.
(briber apsafy wliat ibo Slain ainit requin lo
monitor Hhlj nail security im nnn-FRA rail
tyalmnt. and incorporate Into lha bod> of tho
raguliHloD matcnnlpfcvinuily Incorpomled by
robnnco

•*• FTA cleBnn a rail fixed guldiway lyilom In 40
OR BtO 5 tn mean nil) hghl. heavy, rapid nil
•yalea. monanul. inclined piano, funicular, trolley,
ur eutoiiiulod guidinny Dial [I) IB nut nujiilatml liy
FRA. and |2| li included in FTA'a calculation of
fixed guldowny rauie miles or receives fuiidiug

Oversight Agencies (OAs) ™ The OAs
must require the transit agenda* tn
develop and Implanttml written syslflm
safety program plans and system
serunty plans'1" rind to conduct annual
reviewi, oflhclr plans.31 Additionally,
the OAs must require transit ogoncfos to
develop and document a process for tho
performance of on-going Internal safely
and security reviews in rhoir system
safety program plans " Finally, the OA
must require each rail transit system
under its responsibility to notify tho OA
within two hours of an accident or other
incident meeting specified parameters,
including loss of life, Injuries requiring
immerliHte medical attention, property
damage to r<ul transit vehicles or
facilities of $25,000 or more, evacuation
due to life safety, collision at a grade
crossing, a main lino derailment, or a
collision between rail transit vehicles.11

III. TSA's Proposed Rail Security
Requirements

TSA lias designed tills rule so that It
would build on DOT's existing
regulatory scheme. This rule would
augment existing and proposed PHM5A
requirements, address security
vulnerabilities in tho freight rail
regulatory scheme, and complnmenl the
DOT regulatory scheme regarding
passenger rail and mass transit
A Comparison of TSA'aPmimsoil Rulr
With the DOT Rfi^ilalory Scheme

First. TSA's NPRM would expand the
scope of pro-shipment inspections of
rail cars containing hazardous malnrlnls
Existing PHMSA ragulatmns require
freight railroad carriers tn perform a
safety inspection at I lie ground level nf
each rail car containing hazardous
materidls.14 The proposed PHMSA
Route Analysis rule would require
carriers lo also inspect for signs of
tampering with rail cars (including
closures and seals) during tho pro-
shipment inspection [e.g., look for lliDs,

niwlcr FTVi formula program for urliinlzrd anus
UDU.S.C 53J01,or(J)Has3ubmItud
dm iiiiinrinliun In KTA indiuriing its mlont In hn
included in ITA a cnlcuuitlon of fixed (juldnwuy
nniln mibn lu fruilvp funilfnR unrbr FTA'l Rinnnla
prognni for urbonitMl enu [49 U S.C B33G).

">.<ie»40CF|in50.i7andb5lJ21 For a Hal of tho
nquind elements fur each plan see 4D CKR 050 10
nnd OS'J ZJ

^ SH-wr.fi/tranz7.

" Punuani 10 40 CFR 174 0. a cantor raiul
liuprn at nraund lovol lot requlrad marklna.
latwb. placards Kcuranwnt « downs, aud
luaLajpi A "Brountl lovnl • uiipacUon Is an
mipaclion pcrfanned with the mJlroad employer
Intpociing HIP nil car while Handing levd with UM
car. without Hit empleyn cllmUnH on lop of die

suspicious items, or any other items Hint
de not belong):"

TSA's NPRM would expand these
inspections oven further Existing and
proposed DOT regulations include pre-
shipiiienl uibpecliuii!) for railroad
earners, Iwwovor, they do not require
socunty-specific inspections for rail
hazardous materials shippers TSA's
proposal would require certain rail
hazardous materials shippers to
physically inspect a rail car From a
security perspective (Including closures
and seals) before tnmkTerrlng custody of
a rail car to a freight railroad carrier
Shippers would liave lo Inspect for
signs of tampering; lor any other signs
llint Ihe security of the car may have
been compromised, and fur suspicious
Items that do not belong, including the
presence of an TED.

Sttj.uml. TSA's NPRM would address
other security vulnerabilities thai
currently exist in the freight rail
regulatory Rchttmu Current regulations
do not include chain of custody
requirements and, therefore, current
regulations do not address wcurily
vulnerabilities for hazmot cars in transit
or at inlm-changsE To address ihis issue.
TSA proposes chain of custody
requirements, including requirements
fur nininlured and protected transfer
locations, and documented transfers In
JiiMlllon, current regulations do not
contain requirements fui idil uu
location reporting and, ihernfnre, dn not
address the Federal Government's need
for prompt, critical informal inn if it
becomes necessary la reroute, stop, or
nlhurwibu protect shipments and
populations to address specific security
threats or incidents. To address tills
issue, TSA proposes rail car location
and information reporting requirements

I bird, tins NPRM would complement
the existing DOT regulatory scheme far
passenger and Mil nmss transit. This
NPRM would enhance oversight of rail
fixed guideway systems. FTA's
regulations, at 49 CFR part 859. direct
rail transit agencies and OAs to conduct
security reviews FTA does not oversee
these reviews This proposed rule
would augment these requirements
TSA inspectors would provide Ihe FTA
and responsible State agencies with a
Held presence, which has not existed
previously, to monitor and assess

11 HI 1Mb A mlondg Fur thun rouuHomeJiti ID
adilnn than MUiMlout whom unauthorized
individual* Attempt to cause a security inrulnnt by
tsmparliuj with nil L-HH (e g. Introducing an Ibll lo
n ur lo dclousto an explailon or to awso u
hnzardaui msicrlnli rcluaic)
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comphancR with imciirity
raquiramanlslh

TSA's NPRM would also complement
the existing DOT regulatory scheme for
passenger and rail mass transit by
allowing TSA inspections, requiring tho
designation and use of KSCs. and
requiring the reporting of threats and
significant security concerns TSA's
prnposad raqiiinnnanl<t would enhance
Ihe agency'a ability to mnxunizu its
domain awareness and recognize
possible national trends Involving
security Issues. As a complement to
FRA's exercise of its safety authority
over covered passenger rail operations
involving "every area of railroad sofrty"
(sue 40 U.5 C 20103(a]l. and FTA's
oversight of rail fixud (juidoway systems
(see 40 U.S C 9330 and 40 CFR part
650), TSA would assess threats to
security, monitor tho state of awareness
and readiness throughout tho passenger
rail and rail mass transit sectors.
determine the nrlaquary of an owner or
oiMTdloi's Miuiiity measures, diid
identify security gaps
B Scope and Applicability

Consistent with ATSA's broad
Htilhanlins ami with lira fncl that
termnats may target nny part of the rail
trannpurtatlon system, this NPRM
would impose requirements on all typos
of rail operations, iiu.ludiiig fraight
railroad cairlors; intercity, commuter,
and short-haul railroad passenger train
service, and rail transit systems Tiio
rule would also apply to rail hazardous
materials shippers that offer, prepare, or
load for transportation in commerce by
rail one or more of the specified
categories and quantities of hazardous
materials. Also, the rule would apply to
rail hazardous materials receivers that
receive or unload the specified
hazardous materials by rail in n High
Threat Urban Area (HTUA)." In
addition, the rule would cover Ihe
operation of private rail can thai are on
or cnniwctad to tlie general railroad
system of transportation and tourist,
scenic, historic, and excursion
operations, whether on or off the general
railroad system of transportation

*>Moraovar. ilnnTSA i insr-Ktlon authority
mm mil liuiuil a/stems li not limitari la nil fixed
RUidamy ijrrtmu mr.lv Ing if acabing to rrcdva
hinds under FTA s formula pmipwn far uriinnizod
amuaud IBIlierabralnuadnrthutlhoauiprof
coYongD of FTA'i iBgulotfan (JO CTB pan BSD].
I"SA imiy be ntiln in umra information on
aamnwnti of tho mnrity of mfl tnaiil lyiionu
mil eunvnlly siilqnct to C)A security mviawi

97Tho nnpliablllty or curtain prairlfllomarUili
prupnsod tula doponds on which huardaui
inulorfah ire Involved and wlmlliar Ilio nialormlB
arnloalod In If/TlMs. Paradiiciunonof than
uiua. MB aacllara I1! A 5 and IILA.B. or tho

Witli respect to freight railroad
carriers and rail hazardous materials
facilities, an important issue relating to
the scope of tho rule is which activities
are transportation-related and, iherafora.
within TSA's jurisdiction Tins section
of the preamble discusses the scope of
the applicability of the proposed rule to
height railroad nppratorn. rail hazardous
materials shippers, rail hazardous
materials receivers, and passenger
railroad carriers. It also identifies
activities that are transportation-related
and, therefore, within the scope of I hi)
proposed rule TSA defines tlm term
"transportation," as related in snnunly
purposes, more broadly than PHMSA
defines the term, an related lu sdfuly
purposes
1 Freight Railroad Carriers

This NPRM proposes requirements
that apply to all freight railroad carriers,
except for those earners whose entire
operations are confined to an industrial
installation The proposed rule would
not apply to. for example, a plenl
raihoad carrier In a steal mill (hat serves
only tho noods of Iho plant itsalftind
docs not go beyond the plant's
boundaries Ofrourse, even where a
railroad mirier operates outside tho
general system of transportation, other
railroad carriers that are part of that
general system may ontor tho first
railroad carrier's property. For example,
a major railroad earner may tmtnr a
chemical or oulo planl via an industrial
lead lo pick up 01 set out rail cars. In
bucli cases.. Ihe railroad earner that is
jwrt ol the xoneral system would remain
part of the general system while inside
the installation, and TSA's proposed
regulations would continue to cover all
of its activities. Moreover, although TSA
would not directly regulate the
transportation operations of the railroad
carrier located Inside the installation
that take place solely for the carrier's
own corporate purpose. TSA would
a-umrt its security authority over all
security matters involving that point of
connection, to the extent die general
system railroad carrier is engaging in
transportation activities with the
installation railroad carrier at a point of
connection to tlm general system

The applicability of the proposed
freight railroad cainer requirements
vary ifapHnding on whether the carrier
transports specified categories and
quantities of hazardous materials and
whether these materials arc or may be
located in HTUAs The regulation
would, however, require ull freight
railroad carriers (regardless of whether
they transport any hazardous materials],
as well as freight railroad carriers

hosting passenger operations,3" to ill low
TSA inspections, hflve an RSC. and
report significant security concerns.

i'SA's statutory authority over the
security of freight rail transportation is
co-exteiibive with FRA's authority over
freight railroad safety; accordingly. TSA
is proposing lo make subject to this rule
all freight railroad carriers that are
subject to the jurisdiction of FRA. With
respect to freight railroads, FRA's
statutory jurisdiction extends lo all
entities ihnl can be construed as
railroads by virtue of their providing
non-highway ground transportation over
rails or electromagnetic guidewayn, and
will extend to future railroads using
uther technologies not yet in use. See 4!)
LJ.S.G20102 Moreover, by delegation
from the Secretary of Transportation,
FRA has authority to enforce the Federal
hazmat laws, especially with regard to
rail transportation of hazardous
materials, and has both regulatory and
enforcement authority under the Federal
railroad safely laws. See 49 CFR 1.49.JO

2 Rail Operations at Certain Fixed-Site
Facilities

The requirements of this NFKM will
rfiiply to rail hazardous materials
shippers and receivers. Specifically.
TEA proposes that shippers and
rccHivers be subject to TSA inspection,
have RSCs. report significant security
f oncerns, provide location and shipping
information for specified hazardous
nialaruilh. and provide a secure chain of
custody and control for specified
hazardous materials For purposes of
this NPRM, TSA uses the following
definitions: Rail hazardous materials
shippers am facilities that are connected
to trie general railroad system of
transportation and offer, prepare, or
Irud for Irdiisportatlon by rail one or
more of lhn specified categories and
quantities of the hazardous materials
listed in § isflu looflj) of the NPRM.
Rail hazardous materials receivers are
facilitiea that am connected to the
general railroad system of transportation
and that receive or unload from
transportation by rail one or more of thn
specified iialegonas and quantities of
the hazardous materials listed in
Sl58Q.10Q(b]oflheNPRM Both
definitions exclude facilities that the
Federal government operates

TSA's statutory authority under
ATSA extends to rail hazardous
materials shippers anil receivers. In
addition lo tho authorities described in

" Th« term "hailing" mfdn In tint situillon
whrni 4 pus«nngor opDrnHan rncaivni Irackaga rfghM
to oparate mm track thai anti(]iarlii:iii)il ir
[MMTngrr nilroad carrier OWM nr opcnnM

•"Sac 49 CKK purl Zflfl. Appendix A lor FRA*
douiilod tiin«fictifln policy statement.
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Section II.A. of this preamble, TSA
carries out such other duties and
exorcises such othor powers relating to
Iranfiporlntinn security, as the Assistant
Secretary considers appropriate, to the
extent authorized by law m Mote
specifically. TSA Is empowered tn
ensure the adequacy nf security
measures for the transportation of
cargo." ATSA does not limit TSA's
authority to protecting the security of
cargo only while it is on a particular
conveyance, but rather extends it to the
entire transportation system, including
facilities

Tills proposed rule covers only those
hazardous materials facllitios (hat (l)
Are connected to Ihe general rail system
of transportation, and (2) offer, prepare,
load, receive, and/or unload for or from
transportation by rail, specified
hnzardous materials Hazardous
materials shippers load rail tars thai
Irulghl rdilrOiid earners pick up fur
transport The rail cars may travel
anywhere in the general transpOLlation
system, Including In and near high
population rimas, critical infraslriiLhirtt,
and other critical areas Sometimes
loaded rail cars will remain for some
time nt the shipper's facility awaiting
pickup frum Ihe earner. Whelhnr IMMMK
loaded at facilities or awaiting pickup at
facilities, those rail can could endanger
surrounding areas Under A I'SA, TSA
has authority to unsure the adequacy of
security measures nt the transport Hi ion-
raldlud dieds of Uieau facilities. This
includes authority to Inspect those areas
used For transportation security
activities. This would Include, for
example, control rooms or offices where
security activities are initiated or
monitored

TSA used a nsk-based approach in
determining the rail hazardous materials
facilities to which this rulemakmg
would apply. Tho highest rule exists
from the rail transport of the specified
liaidrdaub nidlerialb when Uiobe wil
cars ore in or near an HTUA. TSA
decided to uso the HTUA listing to
define those areas for which this
nilemaking would provide additional
security measures. A rail cor departing
any rait hazardous materials facility
could enter an HTUA TSA notes that,
as to roil hazardous materials facilities
receiving or unloading hazardous
materials, the highest risk is al those
facilities that are located within mi
HTUA Therefore, TSA proposes that
the regulation uovor all rail hazardous
materials facilities that receive or

unload, within an HTUA. one or more
of the specified hazardous materials.43

3. Passenger Rail [including Rail Transit
Systems)

TSA's authority is nol limited to
FRA's jurisdiction over passenger rail
nnd, therefore, includes rail transit
bybtfjiiib TSA's authority is also not
circumscribed by FTA's jurisdiction
Therefore, the proposed rule would
apply to all passenger railroad carriers
within FRA'a statutory jurisdiction
(including tourist, scenic., historic, and
excursion operations], and all rail
transit systems {including light rail,
heavy rail, rapid transit, monorail,
inclined planes, funiculars, cable cars,
trolleys, and automated guidcways]
within FTA's statutory jurisdiction, end
other passenger rail systems.

TSA proposes to apply this rule to all
railroad carriers that operate passenger
train service, provide commuter or other
short-haul passenger train service in a
metropolitan or suburban area, or host
the operations of such passenger train
service Under the provisions of the
proposed rule. TSA would regulate as a
passenger railroad carrier any public
authority that indirectly provided
passenger train service by contracting
out the actual operation lu iniullmr
rnilrond carrier or independent
contractor. Although the public
authority would ultimately be
responsible for designating and using on
RSC. allowing TSA to conduct
Inspections or tests, nnd reporting
significant sorunty runcenis. IMP
railroad earner or other independent
cunlraUor that operates the authority's
pabsenger rail service would be required
to fulfill all applicable responsibilities
with respect to rail transportation
security planning, including
implementation.

The proposed rule would cover
freight railroad carriers that host the
operations of passenger train service
over its linos, but that neither provide
nor operate passenger lr«un service
itself. Tho proposalwouW also cover
passenger railroad carriers that, in
addition to operating nr providing their
own passenger train service, host the
operations of other passenger railroad
operations TSA recognizes that under
Ihe proposed ruin, the host freight nnd
passenger railroad carriers would
Already be subject to the previsions of
the rule [e.g, subject to TSA inspection.

«4!)USC 114(0115).
"-is use. m[f)l ID)

« NMB dial I'HMSA'i raguleilons ilo IKH apply
•ftur tho dolinmng canto depart) flu facility. See
40 OR 171 l(c)(3) mid 171 B ISA's pnpM.il to
Dover Iba tnnipoiUlion-nlaiad BIUM of tin idl
haianluui materials bcililioi that IECOIVO or unload
lha MibjKt nil an IB u» HTUA would txland
beyond Uial tku».

required to have rail security
coordinators, and required to report
significant security concerns)
Independent of their additional role as
hosts to passenger train service.
Nevertheless, based upon Ihe unique
operational relationship between the
host railroad carrier and the passenger
operation, as well as lha specific nature
of a particular security situation, one of
die railroad carriers may bo better suited
to assume primary compliance*
responsibility under the proposed rule.
TSA expects that a railroad can far ihril
operates passenger train service over the
line of a host railroad carrier would
review all of tho RSC and security
concern reporting requirements of the
host railroad carrier and thai both the
host ramar and the passenger operation
would coordinate their respective rains
in fulfilling these requirements
Accordingly, if there were a significant
security concern involving a hosted
passenger operation. TSA would accept
one jointly-submitted report from bnth
rairnera, rather than separate reports
Groin oddi idiricr

TSA rorngnlzos that host railroad
camera already bear certain significant
safely mid security responsibilities For
example, pursuant to FRA emergency
preparedness regulations, host railroad
carriers must have procedures for
niHkiiiKuinergeiiLy responder
notifications, bo capable of rendering
•issislance to thu Involved passenger
railroad corners during amerguncy
situations, and address any physical and
operating characteristics of their rail
lines that may affecl Ihe safety of these
railroad operations (such as ovacualiug
passengers from a train stalled in a
tunnel or on an elevated structure} See
49 CFR part 239.

TSA's proposal to cover rail transit
systems would built] upon DOT's
existing regulatory scheme A rail transit
system is gonnratly subject to Uw
jurisdiction of FTA, FRA, or both: the
determining factor for jurisdiction Is
whether the transit system is connected
to the general railroad system of
transportation. For rail transit systems
that are not connected to the general
system, tho applicable DOT
requiraiiienb include FTA's Stale Salety
Oversight for Rail Fixed Culdoway
Systems regulations.43 Fur transit
systems that are connected to Ihe
general railroad system, FRA may
Axorcise jurisdiction (see 49 CFR part
209, Appendix A for a detailed

"Sen Jficussion in .Stviimi 111 C of tli»
preamble
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discussion).44 Far those rapid transit
systems Ilial are connected (o the
general system in such s way to warrant
exercise of FRA's jurisdiction, only
Iliose portions of the rapid transit
system that arc connected to the general
system will generally be subject to
FKA'siules For those rapid trenail
systems (hat are not sufficiently
connatiRd Id the general railroad system
to warrant FRA's exercise of
jurisdiction, FTA's rules will apnly.

TSA's authority over rail transit
systems is not Untiled to rail fixed
gufdeway systems receiving or soaking
to receive funds under FTA's grant
program, and is therefore broader than
the scope of coverage of FTA's
regulation (40 CFR part 650).
Accordingly. TSA's authority extends to
all rail transit systems regardless of
whether the system Is subject to
regulation by FTA, FRA, or neither
agency
4 Other Roll Operations

Some of the requirements in ihis
NPRM would apply to tounsl, scenic,
historic, and excursion passenger roil
systems. Specifically, those typos of
operations would be subject to
inspection by TSA and OHS officials
and would be required to report
significant security concerns Sea
proposed 40 CFK 1580 5 and 1580.203
In addition, those operations would be
subject to the Nl'RM's requirement to
designate and use an RSC if TSA
notifies the operation in writing that a
security threat exists concerning that
operation. See proposed 40 CFK
1580201 TSA is including this
requirement, because tourist, scenic,
historic, and excursion operations ere
[KiUmtiri! terrorist targets, and so there
may be some situations where TSA
wishes to Inspect these operations to
assess their security.

With two exceptions. FRA exercises
jurisdiction over tourist, scenic, and
excursion railroad operations whether
or not lliey are conducted on the general
railroad system The exceptions arc: (1)
Operations of less than 24-Inch gage,
which, historically, have never been
considered railroads under the Federal
railroad safety lows, and (2) operations
thai are off the general railroad system
of transportation and "insular "" See

Appendix A to 40 CFK part 20U A
tourist operation is not port of die
general system when the operation is
conducted on track used exclusively for
tourist operation purposes, if a tourist
operation conducted off the general
system is insular, KRA does not exercise
jurisdiction over it, and none of FRA'.i
rule* apply. If a tourist operation
conducted off the general system is not
insular, FRA exercises jurisdiction over
the operation, and some of FRA's rules
(i.e.. those that specifically apply
beyond the general system to such
operations) will apply.46

TSA also proposes that the operators
of private cars, including business or
office cars and circus trains that are on
or connected to the general railroad
system of transportation, allow TSA to
inspect and be required tn report
significant security concerns TSA
believes that a private car operation lhal
hauls passengers should perform a basic
level of security preparedness planning
consistent with die planning of other
passenger train operations TSA
recognizes the fact that private rail can
do not haul us many passengers as these
other operations and, therefoie. those
rail cars Lonslilute a less attractive target
for terrorists Moreover. TSA recognizes
that host railroads, such as Notional
Railroad Passenger Corporation
(Ainlrak) and commuter railroads, often
liHul privHle cars, and these hosts would
already be inquired tn have KSCs, whn
rriii wirvfl nt> a point of contact with TSA
while the host Is hauling the private
curs.

Finally, TSA seeks comment on
whether there ere financidl, operational,
or oilier factors that are unique to the
operation uf tourist, scenic, historic, and
excursion passenger rail systems or the
operation of private rail cars and if so,
what those factors are.
5. Specified Hazardous Materials

Certain provisions of this proposed
rulemnfcing (i e. the ones allowing TSA
inspections, requiring the designation of
RSCs. and requiring reporting nl
significant security concerns) apply to
freight railroad carriers regardless of

" KTA'i rain on mil fixed guidcway lyilonu do
not Apply to any tnpid Inuiilt ayntems or portions
(honor Mibfccl lu FHA'i rule*.

•• [niulnriljr li an fsimi nnlj- with regard lo IDUTIET
opanlioai over mckin outndt oTuu gotim)
lyElrai iisi'il cirliisivaly fur sticli Duaraliuin. VSA
cuuidan a toumt operation u ba Iraular If UB
opnnlioni in limilm ma ^enamlo enclave In iuch
• way tbil Dion IB no nuonnbl* expuctallan Ilial
Ihe safety iJ any number of ihe public except n
buEincK Buoci. o llcoiuw of iho touriit operation

or no BfflliBlail entity, nr u tmpaascr would bo
alTcctBd by tho operation! A tounit u|iemllun mil
niri IIP unnricrud Insular it ana or mo» of tho
following exlitx mi lls Iliii- (I) A public highway
rail rmslng llwl ti In UIR (2| Aa ot-nrada rail
iTOising that li In n»: |3) A bridge nviv n puhtlr
road or itaten uiod far earainarclal nnviguion. nr
H) A umimun Lorrldor wltli a railroad / •. Hi
onflnnlan) ntn vrilhln 30 hot of ihwn of any
ndlrond

** Far example. FRA'i rules on ••= Itlrnl rnnorting.
SINHI loramativoi. and grado crnsilag iignaJs apply
In Ihraa non-hwulnr tourist uuumlnn* (HM 40 CFR
225 3.230.2 and KM 3). u do ill of FRA'i
piucodiunl rules MBCFR narlf 209.211.ami 1161
and Die federal rallrond nfoly •lalutn thamiolvH

whether they transport Iiazardous
niHterials However, some provisions of
(he NPRM [I.e., the ones requiring
entities to provide location and
shipping information and to provide a
secure chain of custody and control)
apply only to the rail hazardous
materials shippers and receivers and
freight railroad carriers that handle
specified categories and quantities of
hazardous materials. Generally, tho
specified chemicals arc those that are
"poisonous by inhalation." certain
explosives, and radioactive materials.
Proposed section 15BO 100(b). lists these
materials and applicable quantities.

(1) A rail car containing mom then
2,268 kg [5,000 Ibs) of a Division 1 1,
1 2, or 1.3 (explosive) material, as
defined in 49 CFR 173.50

(2) A tank car containing a material
poisonous by inhalation as defined in
49 CFR 171 8, including Division 2.3
gases poisonous by inhalation, as sot
forth in 49 CFR 173 1l5(c) and Division
B 1 liquids meeting the defining criteria
in 49 CFR 173 132(a)(l)(lii] and
assigned to hazard zone A or hazard
zonu B in accordance with 40 CFR
173 13!l(it). nllwr than residue, and

(3) A rail car containing a highway
miilR-ronlrnlled quantity of a Class 7
(radioactive] material, as defined in 40
CFR 173 403

DOTs Hnmrdoub Materials
RajjuUtiuna define the term "material
poisonous by Inhalation" in 49 CFR
171 .n. Materials poisonous by
inhalation, also called poison inhalation
hazard (PIHJ materials, are gases or
volatile liquids that arc toxic lo humans
when inhaled. Specific classification
criteria for PIH gases are in 40 CFR
173.11S(c]and 173 lia(a),dHS5ificaliuii
criteria for PIH liquids are in 40 CFR
I73.i32[a)[i)[iii) and 173.133(a]

PHMSA defines "radioactive
materiel" to mean a materiel containing
radionuclides when* both the activity
concentration and the total activity in
the consignment exceed the values
specified in tho table in 49 CFR 173 43G
or values dorivod according lo (lie
instructions In 40 CFR 173 4H3 Sea 40
CKR 173.403 A highway loute
controlled quantity refers lo a quantity
in a single package that exceeds one of
Ihe following amounts: 3,000 times the
Al value of the radionuclidos. as
specified in 49 CFR 173.435 for special
form Class 7 (radioactive) malarial,
3.000 times the A2 value of the
radionuclides, as specified In 49 CFR
173.435 for normal form Class 7
(radioactive) material: or 1.000 TBq
[27,000 Ci], whichever is Itiasl

Under the HMR, an "explosive" refers
to "any substance or Article, including a
device, which is designed to function by
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explosion (j.a. an extremely rapid
release of gas and heat) or which, by
chemical reaction within itself, is able
to Function 111 a similar manner oven if
not designed to function by explosion,
unless the substance or article fs
otherwise classed under the |HMR|."
Sea 49 CFR173 50. The term includes
a pyrotechnic substance or article,
unfeas the substance or article IB
otherwise classed tinder the HMR
Explosives in Class 1 are divided into
six divisions However, based upon the
relative explosive hazards of the
explosives In these divisions. TSA
proposes to apply subpart B of part 1580
to explosives in rail cars containing
mnre than 2.260 kg (5.000 Ibs) only in
Divisions 11.1.2. and 1 3 Division 11
consists of axplocivdH thai havn a nwss
explosion hazard A mass explosion is
one which affects almost the entire load
instantaneously. Division 1.2 consists of
explosives that have a projection hazard
but not a mass explosion hazard.
Division 1.3 consists of explosives that
have a fire hazard and either a minor
blast hazard or a minor projection
hazard or both, but not H mass explosion
hazard See 49 CFR 173 50.

TSA. PIIMSA. and FRA have assessed
(lie security vulnerabilities associated
with the transportation of different
lyuub diiil dabses of hazardous
materials. In this NPRM, TSA has
applied mihniiced security requirements
to the specified hazardous materials
based on specific transportation
scenarios These scennrlos depict how
Individual* could deliberately use
hazardous iiiateri«ls to cause significant
Ldttualtieb mill property damage. The
materials diid trie quantities specified In
proposed § 15UO luu(h) present H
significant rail transportation security
risk and on nllranliva targRf for terrorists
because of the potential for them to ube
these materials as weapons of mnss
effect TSA continues to evaluate the
security nsks associated with the
transportation of hazardous materials
and may propose additional regulations
including regulations pertaining to other
materials or quantities of materials in
the future

The proposed rule excludes tank cars
containing only residual amounts of the
hazardous material. From a security
perspective, it appears that the
consequences of the release of midiiiil
PIH materials would be significantly
loss than the consequences of an
incident involving a loaded lank car.
TSA soaks comment on whether it
should apply the requlremmts in this
NFKM to fewer or additional hazardous
materials or should extend the
requirements to include tank cars
containing residua TSA also seeks

common) on whether there are other
hazardous materials that roulil cause
significant loss of life, transportation
system disruption, or Hconomic
disruption and whether TSA bhuuld
njiply (lie requirements of this NPRM to
those other materials. TSA will continue
lo evaluate whether it should expand or
reduce the hat of hnutrdmiu materials
and whether It nhrmlri ninke tank, can
containing residua subject to the mle.

G. High Threat Urban Areas (HTUAs)
The proposed requirements for

reporting shipping and location
information and for providing a secure
chain of custody are applicable to the
tranKporlation of specified hazardous
material that is or may be in an HTUA.
TSA Is using ihe twin HTUA and its
definition to deacrlho and delineate
those geographic areas that warrant
special consideration with respect to
transportation security in this NPRM,
TSA derived its lists of HTUAs from the
Urban Areas Security Initidtivo (UASI)
program. TSA Includes a list of HTUA
in Appendix A to this NPRM. As well,
the list Is available an the DHS Web silo
litlp //mvw.dhs.uov/dhspublic//
mIanveb/assotlIbrary/FY06_UASl_
Elieibilityjj8t.pdf.

First implemented in 2003. UASI is a
risk-based methodology that is
consistent with DHS's national risk
management efforts for homeland
security. DHS identified UASI areas as
HTUAs if they had populations greater
than 100.000 and had reported throat
data during Ihe post fiscal year.
Currently. DHS has identified 4B
HTUAs based on risk assessments
considering three variables- (1) Threat,
or the likelihood oFa type of attack that
might be attempted, (2) vulnerability, or
llw likalfluxxl that an attacker would
succeed; and (3] consequence, or the
Impact of an attack occurring. Each
HTUA consists of a city limit or
combined adjacent city limits, plus a 10-
mile buffer zone extending from the city
borderfs) Appendix A to this proposed
rule contains the 46 Urban Areas that
were eligible to apply for the PY 2006
UASI Program. TSA proposes to use tha
FY 2006 list of Urban Areas for this rule
TSA has evaluated the security issues
for rail transportation of specific
hazardous material and believes that the
results of the FY 2006 UASI nsk model
are an appropriate! methodology for this
rulemoking. As proposed, if DHS makes
any changes in suhiMiqiienl years to the
FY 2006 list. Ihose changes will not
affect the TSA list in Appendix A unless
TSA subsequently emends the list.

DHS evaluated these HTUAs for two
separate, but complementary, types of
risk asset-based risk and

geographically-based risk. Considered
together, those two calculations provide
on estimate of total terrorism risk. This
is accomplished using a common risk
model that is internally consistent
across all homeland security grant
allocations. Under this model, atsel-
based risk is d function nf the combined
risks of terrorism in potential targets
within a geographic area. In
comparison, geographically-baaed risk Is
derived from certain prevailing
attributes or characteristics intrinsic to a
gnngmjihicHl aren, such as a border, that
may contribute to its risk of terrorism

In May 2005. DHS hold a mooting
with stakeholders to solicit input HIM!
feedback on the risk formula Atlendnes
Included key represent ati vat from 1 z
States end urban areas, as well as
representatives from national ami
international assorintfnnfi of police,
emergency nienagnni, city chiefs, and
fire chiefs 11m cuiranl ribk mude!
reflects the recommendations of the
stakeholders who attended the May
2005 meeting. Additional information
about the risk methodology Is available
at the following Web site mfp //
inn v.oip. uscioj gov/odp/docs/fr'Y_?OOB_
UASLProgram_
E.\pIanation_Pappr_Ol 1 OUfi.tinc.

TSA is currently conducting
vulnerability assessments of the
transportation of PIH materials through
the UASI HTUAs. Through those
assessments. TSA has identified
operational practices and crmdilioiib
that may compromise transportation
security TSA has addressed some of the
major practices find conditions In this
nilemjkmg, including the lack of
positive and secure exchange of custody
and control of rail cars containing
hazardous materials and the lock ol
secure storage of tliosc materials at
transportation facilities.

TSA is soliciting comment on the
adoption of llie DIIS HTUAs for this
proposed rule, and seeks comment on
appropriate criteria to use to determine
those areas when freight railroad
carriers and rail hazardous materials
shippers and receivers should be subject
to additional security requirements If
ISA decides in the final rule to use
HTUAs as Ihe basis for imposing
additional security requirements, TSA
will continue studying the patterns of
rail transportation across the nation and
may revise the list of HTUAs
established by DHS for FY 2000. as
appropriate

C Requirements

1 Sensitive Security Information [SSI]
3nU ion 114(s) of title 49 of the United

States Code requires TSA to promulgate
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regulations governing the protection of
sensitive security Information (SSI). SSI
includes information that would be
detrimental to transportation security if
publicly disclosed. 'PSA's SSI
regulation, 49 CFR part 15 20,
establishes certain requirements for the
recognition. Identification, handling,
and dissemination of SSI, including
restrictions on disclosure and civil
penalties far violations of those
Fflstrlctions

Although 49 CFR perl 1520 primarily
covers Hvidlton mid maritime security-
related information, vulnerability
assessments and lhrenl information
related to all modes of transportation are
considered SSI under 49 CFR
1520.5(b)(5) and 1520 5(b)(7) and must
be protected and handled in accordance
with 49 CFR part 1520. However,
because certain other information
created In connection with this
proposed rule would be detrimental to
transportation security If publicly
disclosed, TSA IB proposing to amond
49 CKR part 1520 lo more directly
protect information related to the rail
senior This rulaniuljiig would add
railroad carriers, rail hiixanjnuit
materials blilppurs, rail hazardous
materials receivers, and rail transit
systems as covered persons under part
1520 and explicitly require them to
restrict tlic distribution, disclosure, nnd
availability of SSI to parsons with n
nund lo know, and niter all requests for
SSI by other persons lo TSA ur the
applicable component ur agency within
DOTorDHS.

llio NI'KM would amend part 1520 tu
clarify that any review, audit, or otlicr
examination of the security of a railroad,
railroad carrier, rail facility, rail
hazardous materials ship[w. nil
hazardous materials receiver, rail transit
system, or rail transit facility that Is
directed, created, held, funded, or
approved by DOT or DHS, or that will
be provided to DOT or DHS in support
of a Federal security program, Is SSI.
The NPRM would also amend part 1520
to cover certain details of security
inspections or investigations involving
rail transportation security, specific
details of rail transportation security
measures; security training materials for
persons carrying out rail transportation
security measures required or
recommended by DHS or DOT, lists of
identifying information of pentuiinel
having unescorted acmes to a mil secure
area; and lists Identifying critical rail
infrastructure assets TSA seeks
comment on whether it should protect
as SSI under part 1520 any other
information that may be created under
this rule.

2. TSA Inspections
TSA is proposing that all entities

covered by this proposed regulation
allow TSA to inspect their facihtuu
without advance notice TSA will
conduct inspections in a reasonable
manner consultant with TSA guidance
for Its Inspector*. In enacting ATSA,
Congress recognized the importance of
MjLunly for all forms of transportation
end related Infrastructure and, in
establishing TSA, conferred upon It
responsibility for security in all modes
of transportation. The United States rail
network is a vital link in the Nation's
transportation system and is critical tu
the economy, national defense, and
public health. Amtrak, the Alaska
Railroad Corporation, commuter
railroads, and rail trenail systems
provide passenger rail servici* to
millions of pnssengeni yearly
Approximately 40 pernml of nil
Intercity freight gciuh hy lail. including
B4 percent of the coal mat electric
utilities use to produce power

Maintaining a safe and secure rail
transportation system Is essential. TSA
must be able to Inspect at any time in
order lo carry out its security-related
statutoiy and rpniil.ilnry antlinrilies,
including ihu fnYluwing authorities In 49
USC I14(f)

(2) assess threats lu transportation;
(7) enforce sncunly-rolatiid

regulations and raqiiiraniBiils;
(yj mspeU. maintain, and test security

facilities, equipment, and systems,
[10) ensure iho adequacy of necunly

measures for thf* tnuwiiailaUoii nfcurgo,
(11) oversee the implementation, and

ensure the adequacy, of security
measures at airport* and other
transportation facilities, and

[15] carry out such other duties, and
exercise such other powers, relating to
transportation seciuily HO the Assistant
Secretary considers appropriate, to the
extent authorized by law.

As noted above, under this proposal.
TSA's inspection authority also covers
rail hazardous materials facilities thai
offer, prepare, or load for transportation
by rail certain spocifind categories and
quantities of hazardous materials, as
well as facilities that roLoivo or unload
ihefie materials from transportation by
rail in a HTUA. In this regard, TSA's
authority over transportation security
explicitly covers tho transportation of
cargo.l7 Tho law due* nut limit TSA to
protecting the security of cargo only
while it is on R pnrLicular vehicle of
transportation, but extends lo tho entire

"49USC 114(nriD)(impiiwaniIi>Au[BUinl
Secrel'iry of HomoUnd Stcuniy lor TSA In "anMirc
tin odaquicy orncurily nnuun fur ilm
traiupnrtilion vtaago.'

transportation system. The statute
references TSA's responsibility to
protect security facilities and
transportation facilities,4*1 Tims, to the
extent that a hazardous matei ials site
covered by tho applicability section of
this proposed regulation lias spenltic
facilities tor transportation, such as
loading areas, TSA'a authority lo inspect
these facilities is explicit

More importantly, because the
transportation system may be
compromised by tho introduction of an
IED or other destructive instrument, the
Hiilliorlty for transportation security
necessarily includes authority to
inspect, as rwcassary, the facilities that
offer, prepare, load, receive, or unload
certain hazardous materials that travel
in rail transportation, if (hat packaging
might bo vulnerable to compromise
Limiting TSA's authority lo inspect tlie
security of cargo only after it is being
transported would negate TSA's ability
to protect the transportation system
effectively. Accordingly. TSA'fl
authority extends to rail hazardous
materials facility points of entry oFnargn
going into the transportation system

3. Designation of Kail Security
Coordinators (KSCs)

Except as noted Italnw in §51580 101
and 1 Sill) 2(11. TSA fe proposing to
roquirn nach mi Irani] corner, rail
hazardous malm ialb shipper, rail
hazardous mat aria Is receiver, and rail
transit system covered within the scope
of part ISfin [Mti proposed $1580.1). at
the corporate luvel, lo designate and use
an RSC to serve nx Ilm paint of contact
with TSA on snriinly matters and
rammumcntions with TSA concerning
the railroad carrier, rail hazarduus
materials shipper, rail hazardous
materials receiver, or rail transit
system's security initiatives The RSC
and any alternate KSC(s) should be
officials with overall responsibility,
management, and/or oversight of
security operations and/or police
operations The RSC may therefore have
responsibility for several rail hazardous
materials facilities covered by the
proposed rule which are owned and
operated by one corporation. TSA
would require either the RSC, or an
alternate RSC, to be available to TSA on
a 24 hour a day basis. In addition, TSA
would require the RSC, or en alternate
RSC, to provide currant contact
information lo TSA and to coordinate
security practices and procedures with
appropriate law enforcement and
emergency response agencies. As port of
TSA's coordinated approach to rail
security, TSA would provide the names
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and contact iiilurmalion of the RSCs to
HOT Hiid ili [iioilnl nriministrations for
use in their investigative, inspection,
and compliance activities

When appropriate to cany out a
regulatory requirement, including the
provisions of an SD, the RSC would also
be responsible for working with olhor
entities lu coordinate implementation of
security measures Those other entities
involved in the security of the rail
operation niiglit include freight railioad
mrnerb hasling pauenger operationi!.
owners of rail stations used uy
passenger operations, law enforcement
agencies, and emergency response
agencies TSA understands that many
railroads operate through a very large
number of local and State jurisdictions,
and it would he impracticable for the
railroad to meet with every one This
NPRM would not require the RSC to do
so TSA expects that llie railroad would
reach nut to those most likely to need
to respond lo a hecurity incident

At a minimum, TSA anticipates thdl
the railroad carriers, rail hazardous
molenala shippers, rail hazardous
materials receivers, and rail transit
systems would he able in quickly and
accurately assess a security situation
nnd thnn notify Ihn appropriate law
enforcement and emergency response
agencies. In addition. TSA experts that
mo coordination effort would include
tho following elements the offering oF
information to tho appropriate agencies
(as applicable) on the locations of
railroad corner facilities, rail hazardous
materials shipper and receiver facilities,
and rail transit facilities, access In
railroad carrier, rail hazardous materials
shipper, rail hazardous materials
receiver, and rail transit agency
equipment; and communications
interface. Whore a railroad carrier, rail
hazardous materials shipper, roil
hazardous materials recalvar. or rail
transit system requested TSA's
assistance or notified TSA that its RSC
was having difficulty coordinating
security practices or procedures. TSA
would intervene, as appropriate, to
assist

To the maximum extent feasible, TSA
anticipates that railroad carriers, rail
hazardous materials shippers, rail
hazardous materials receivers, and rail
transit systems would not need to
establish a new company or corporate
division or infrastructure lo carry out
tho responsibilities of tho RSC and
would not need to hire new employees
to serve exclusively as RSCs Rather.
TSA expects that llie proposal would
result in only an incremental increase in
the job duties of existing employees
who have related functions Moreover,
in many instances, tho related job

(unctions involve compliance with
existing Federal requirements.

TSA anticipates that certain rail
hazardous materials shippers and
reieiverb, particularly the smaller ones,
would employ the services of the
Individual who serves as the manager of
safety, health, and environment This
individual traditionally oversew
regulatory compliance with the
requirements of Federal agencies such
as the Occupational Safety and Health
Administration and the Environmental
Protection Agency. Other rail hazardous
materials shippers -uid receiver*,
particularly the larger companies, may
employ an individual to serve
exclusively in tho role of tho RSC In the
case of roil hazardous materials facilities
that are also subject to tho maritime
security regime required by tho
Maritime Transportation Security Act of
2002. as codified in 4G U S C Chapter
7(11, llie Individual who serves as the
Tederal Maritime Security Coordinator
or the Facility Security Officer may also
fulfill the duties of the RSC. See 33 CFR
parts 101-108.

TSA .mlicipHtBS that Class I and larger
Class II railroad earners4'1 would likely
employ tho services of the chiwf ol the
railroad pnhce. Smaller railroad carriers
would hkaiy select the upending ofTicet
resijaiibibld fur Mfaly ixiinuliiuicu and
liaiMin with FKA In thin regard, FRA
requires freight and passenger railroad
earners to telephouicully report to the
National KoBpniiso Cnnlnr certain types
uf accidents/incidents, such as the death
of a rail passengnr or railmad rarrlar
tunployiio, a tram accident thai results
in serious Injury in iwo or more tram
crawinemhers or pHsseugors requiring
(heir admission lo a hospital, or e tram
jcadent resulting in a preliminary
damage estimate of 8150.000 to railroad
and non-railroad property So° 49 CFR

225.0 HHMSA rogularlonq rnqiiira
immediate reports by the person in
physical possession of the hazardous
materials to tho National Response
Center of certain types of hazardous
materials incidents, such as the death or
serious injury of a pnxan HS a direct
result of a hazardous material or Fire,
breakage, spillage, or suspected
radioactive contamination occurring
that involves a radioactive material Six
49 CFR 171.15. In addition, under 49
CFR 650.33. a rail transit agency must
notify the OA within two hours of
certain incidents involving a rail transit
vehicle or occurring on rail transit
properly.

TSA lias crafted this RSC proposal as
a [iHrformance standard, and TSA
oxpants thai encli railroad carrier, rail
hazardous materials shipper, rail
hazardous materials receiver, and rail
transit system will provide its RSC with
the information necessary to parfnnn 1(5

• fob duties The proposal does not
include a training requirement
However. TSA seeks comment on
whether the final rule or another
rulemaking should include such a
requirement. In this regard, TSA seeks
(.oinment on what training methods
railroad carriers, rail haurdous
materials facilities, and rail transit
facilities could use to meet this
requirement. For example, should TSA
require specific training as it does in
aviation for aircraft operator Ground
Sat urily Coordinators? See 49 CFR
1ri44.233. Should TSA require training
once or mandate It on a recurrent basis?
Slinuld TSA develop specific guidance

um for such a training

•Tor punwusof KCounllng nnd roportlng. tho
JiiirbicB Trai»iioniill(ni Board (STB) groupi taught
rallraid nnlLia Into iho following thtcu duun

Clui I. Carrion having annual nrrlor apcntlii);
nvnfiuH of $260 million or mont rttir applying, Iho
railroad mvonuo dalhlor formula.

Clau II. Carrton bmng annual eamor opanling
ruvanuu uf lo» tlwn $250 millum lull In oxnu irf
SZ90 million after applying tho railroad reranua of
i hBrtar formula,

QuaDI C*rrieH hiving uimial earner ouenifiiR
rcvrnuw uf 52*0 nullion or log n/lw applying Iho
rallrnuil revonua ilnfUlor formula.

5AM9CFRl201.Suh|>ailA ThaMllruail
rcvuniiB doflatnr farmulfl (9 buod on tin rUilrond
Frrifllrt Prkfl Index dwlopod by Iho Buruaii irf
LnhorSMlbllLp Tho formula U «folLowi

Cunant Year's KnvonuM x (10DI Avnraga Indnx/
Currant Yur'i Avmcii Indnxl

Thn STB is an DCODOUUL regulatory agoncy that
Congrais charged wllh Iho fundannnlal nknniu of
reviving nllrood rotn and BOTVICD diiputvi and
nviuwlng itrouoHil nulraoil monjon AwKJC
Tcnuinnllon Act of 1WS. Pub. L1IH-OB. 10U Slnt
803 [Duamber 31.10981

the

or a curriculum
program7

Under the proposed rule, tli
requirement to designate and use an
RSC does not apply to the operation of
private rail care, including business/
office care and circus trains, or to
tourist, scenic, historic, or excursion
operations, whether on 01 ofTlliHguuerul
railroad system of transporlalion, unless
TSA notifies the owner or operator in
writing that a security threat exists
concerning that operation Such
notifications, and lists of specific
private rail car owners and operators
that TSA has required to appoint an
RSC, would be protected as SSI threal
information under § 1520 5(b)(7)-

In reaching the decision lu exclude
the above types of operations, TSA
considered their relative security risk,
which TSA treated as a function of three
variables: threat, or tho likelihood of a
typo of attack thnt might be attrnnptorl.
vulnerability, or the likelihood that en
at lacker would succeed: and
consequence, or llie impact of on attack
occurring While TSA behaves that a
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private car operation should be hold to
the same basic level of security
preparedness planning as other
passenger train operations, TSA Intends
to take into account the financial burden
that TSA would impose If It required
private car owners and operators to
conform to the requlromonts of
proposed S§ 1580.101 and 15BO 201.
Moreover. TSA recognizes that host
railroads sunh aa Amlrak and commuter
railroads often haul privatn can. and
these hosts often impose their own
security requirements an the operation
of llie private cars. Pursuant to proposed
S 1580.201. TSA would already roquiro
host railroads to havo an RSC to serve
as the primary contact for intelligence
information and security-related
activities and communications with
TSA; the private car passengers would
benefit from this requirement even If
private rail car owners and operators
did not ifosiunnle thuir own RSCs In
addition, in the case of non-revenue
passengers, iniludiny employees mid
guests of railiond camera who travel in
business and office cars and pasaongera
traveling on arciu trams. Uio railniad
carriers would provide for thoir safety
and security in accordance* with existing
operating procedures end protocols
relating lo normal freight train
operations

With respect to lounst, scenic,
historic, and excursion operations, TSA
analyzed tho security risk and also
considered tho financial, nparntlonul.
and other factors unique to such
railroad carriers At this lima. TSA
concludes that these operations do nnl
need to appoint RSCs, unlass TSA
notifies tliem lo do so.
4 Location enrl Shipping Infnnnelion
far Certain Rail Cars

This rule proposes thai freight
railroad uirriers !nuisi>ortlng the
specified categories and quantities of
hazardous materials and certain rail
hazardous materials shippers end
receivers muni provide information to
TSA, upon request, on the location of
rail card This requireTiiiiiil grew out of
an August 16, ZUU4 notice and request
for coinnitMith ilia I PHMSA and TSA
issued The notice, entitled "Hazardous
Materials: Enhancing Rail
Transportation Security for Toxic
Inhalation Hazard Material," addressed
the need for enhanced security
requirements for the rail transportation
of hazardous materials posing a P1H
hazard See 69 PR 50BB8 The purpose
of the location reporting requirement is
not to track a rail tank car to ascertain
if it is off course, but rather to determine
how close it may be to a target city or
other potential target. Based upon the

intelligence information received, TSA
may wish to know, for example, how
many rail tank cars carrying a particular
TIH material ara headed toward, or
currently located within 10 miles of, a
specified potential target

The August 2UU4 Notice indicated
tlidl DOT and DHS were considering
whether they should require
communication or tracking
requirements, such as satellite tracking
of rail cars and real-time monilonnu. of
lank car or track conditions for rail
shipniuiils nf PIH materials. In addition,
the Notice suggested that DOT and DHS
were considering reporting
requirements in the event Hint PIH
shipments are nol delivered wllhm
bpecifiHcl itme periods.

Currently, there ore no regulations
that include communication, location,
or tracking requirements for hazardous
materials shipmpnts by rail While
offerers and transporters of PIH
uiiiturials may elect to implement
communication, location, or tracking
measures as part of tho security plmis
thoy develop in accordance with
subparl f of pttrt 172 uf the IIMR, such
measures nre not mandjtory.

Some commonters lo the August 2004
Notice questioned whether the tracking
of rail shipments of PIH materials has a
security benefit. They suggested that Ihn
probability that a rail car will be moved
off tho rail network in extremely remote
nnd, further, that tracking rail cars to
determine if tlioy are off course lias nn
voluo from a security perspective
Although qoniH 1.0111111 en ton expressed
concerns Hboiil the reliability of tracking
systems and Ihe ease with wbich aoma
systems could be'compromised, several
commontors suggested that since the
railroad industry already has the
capability to track rail cars, the existing
system should be supplemented, not
replaced, and any mandated tracking
requirements should pravido for
flexibility in choosing different
technologies,

DHS believes that information
concerning the location of curtain
linzurdous materials should be readily
available to industry and the Federal
Government, particularly during
elevated threat situations. Such
information would bo critical to
decisions concerning possible rerouting,
stopping, or otherwise protecting
shipments and populations to address
specific security threats or incidents.
Freight railroad carriers currently have
the capability lo locale a rail car's last
reported location using the Automatic
Equipment Identification (AE1) lag and

reader system,50 as well as current
IncHtinn using two-way radio or cellular
telephone. Rail hazardous materials
facilities already maintain sufficient
information concerning tho contents
and location of hazardous materials
under their physical custody and
control, whether for prppnctary reasons
or lo comply with DOT hazardous
materials regulations, and can provide
the Information to the Federal
Government in an expeditious manner.

Dnsed upon TSA's consideration of
the security vulnerabilities associated
with the lraii&[Kirtation of different
typoa and classes of hazardous *
materials, the proposed ruin would add
location and shipping information
requirements, focusing "[ton the three
types and quantities of hazardous
materials that TSA has concluded pose
a significant transportation security risk

Tnis rule would require covered
freight railroad carriers, rail hazardous
niiiturials shippers, and rail hazardous
materials receivers to report the location
and shipping information of thane rail
cars when TSA requests such
information.51 CartamPIH Incntinn <HH\
shipping information is already
protected IK SSI under a 40 CFR
1520 5{b)(lB] determination by TSA.
TSA will evaluate the location and
shipping information provided under
this rule on a case-by-caso basis, and
may determine that such information is
SSI under 49 CKK 1520 5(b)(1G) TSA is
seeking comment on whptlmr TSA
should amend § 1920 5(b) to routinely
covnr sucl] Information as SSI. Data
elemonlK lo lie included in these rail car
reports include the rail car's
idfMitificatlon, lading, location, and
transportation status. As noted above,
TSA anticipates that this information is
readily available from existing car
location management and waybill
databases

Tho proposed rule would establish «
performance standard thel requires the
regulated entity lo be eble to provide the
requested in formation in Ihe timerramo
spflRifipd, without mandating a
pnrtlcular technology or system protocol
for obtaining it Accordingly, as
discussed further in tho Scctian-by-
Section Analysis for § 1500103 below,
while certain larger freight railroad
cnrrinn; would change la meet lliu
requirement by using AEI Tags, smaller
carriers that rarely haul rail cars

"MEI lj|(n ara ilhcuiBcd in Ihr {faction hy
Suction AnilyiiB of pmpuud 49 CFR ISM IOJ

11 TSA's uropoEoil roqulnnuat that CHR'HI
diippen. niiil ncaiven mifamil rar tool Inn nml
shipping InlunnfltHHi tu TSA far inll tecuriiy
purpum inrmilil IIP in uldltinn lo any Uum*u or
Ciisinmi nncl Border Protection (CBPI InformnUnn
nibmluloii requnvmniili
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containing the spi
iiirilAnaU may ale

ecified hazardous
eel to ohlnin I)IH

requested localion and shipping
information merely hy calling me I rain
craw an a iwo-way radio or cellular
telephone. Rail hazardous materials
facilities, duponding on the number or
rail cars currently containing one or
more of Ihfl liBtnd hazardous matarials.
nmy amploy a sophisticated coinpiilpr
program [as appropriate) or simply
assign an employed to physically counl
tho rail care containing tlie pmducJ and
gather tho roquostad information for
each rail car. If tho carrior, shipper, or
rocolvor provides the location and
shipping information to TSA within one
hour of receiving the request and docs
so using one nf me five approved
methods, the carrier or facility would be
in full compliance with the proposed
regulation.

TSA recognizes that lira ability of the
freight railruad industry to track Millions
uf dollars of equipment ami rnrgn IK
crucial for good customer service and
efficient rail operations, and seeks
comment from rail tank cor
manufacturers, rail tank car owners,
freight railroad carriers, and thu
insurance industry on tho feasibility and
potential future uses of Global
Positioning Systems" (Cl'S) to track
rail cars. TSA requests information on
the anticipated economic impact on rail
car owners and freight railroad carriers
in terms of the costs of manufacture.
Installation, maintenance, and service of
GPS tracking systems and devices In
addition. TSA seeks Information on the
anticipated security benefits that would
result from equipping rail tank cars with
technologies that incorporate chemical
sensors and open hatch detection into
GPS-based location and messaging
systems to immediately notify
concerned parties of potential leak* or
unauthorized ncuess ot the rail car TSA
also requeslb comment on the business
use considerations, iiiLluding the
aniicipatad benefits for flenl
management, protection of business
proprietary data, and whether freight
railroad earners using GPS tracking
systems would likely receive insurance
premium reductions.
5. Reporting Significant Security
Concerns

The threats to transportation security
present a new paradigm for intelligence
collection, analysis, and application
For most of Its history, the United States
has focused its Intelligence resources on

" A Global Panlinaing Syitam li a ulallito-boMd
iiyilrm Hint cui pinpoint any pnillon un ojrtli—
any limn niul In uny wisilhur—airl then UH>
lucolvrrs in proms iho Hlcllita ilgnuli lo
dotarmlnviUDcatlon

the military and political cstahlishinenls
of foreign slates In the aftermath of the
September 11. 2001 attacks. Uiu focus
areas for intelligence collection
activities have expanded markedly.

Detecting terrorist activities entails
piecing together seemingly unrelated or
minor observations, encounters, and
incidents and analyzing Information
front other sources to identity
indications ol planning and preparation
for an attack The terrorist threat and the
rail mode's vulnerability have
unfortunately been well demonstrated
hy multiple attacks throughout the
world In ihiK environment, reports from
railroad earners, rail hazardous
materials shippois anil rmwivurb, and
rail transit systems are essential to the
detection of indications iirtnrransl
planning and preparation activities
Seemingly disconnected or disparate
reports of suspicious or unusual
activities, if timely and effectively
analyzed in the context of broader
Information derived from the
inlelligfincn community, may provide
Ihe insight necessary to prevent a
terrorist attack

Essential lo achieving this objective is
th*> enhauceiiiHnt anil expansion of the
mennb lo delect indicators of terrorist
surveillance, planning, and preparation
activities dud lo identify suspicious
persons al and near mil cars, stations,
terminals, facilities, and other
infrastructure. A critical component of
thin effort is timely reporting ot
incidents and other matters of security
nuncftrn

TSA would require all entities
rnvnrtjd hy tills NPRM to report
significant Mtcurlly concerns Lo TSA.
Significant sunnily ciinuuins encompass
incidents, auspicious activities, and
throat information Including, but not
limited lo (he fallowing Incidents:
interference with tho train crow; bomb
threats—both specific and non-specific,
reports or discovery nf Auspicious Items
which result in tho disruption of
operations: suspicious activity occurring
onboard a train that results in a
disruption of operations, discharge,
discovery, or soizura of a firearm or
other deadly weapon on a train or In a
station or terminal; information relaling
to the possible surveillance of a train or
roil facility, correspondence received by
the railroad carrier or rail Iransil system
operator indicating a potential threat to
tail transportation; disruption of train
operations, including derailments and
accidents, the cause of which appears
suspicious or the result of susperlad
criminal activity, and any major
broaches of security el a rail facility.
These requirements will unsure dial
systems are put in place that will

increase domain awareness and allow
TSA to be aware of passible national
trends. These requirements would not
supersede existing requirements to
report incidents to State or local first
respondors or other authorities.

a. Pcssengpr Railroad Comers and Rail
Transit Systems. To iiiTunn and uiuiblr
iklailod. cross-functional analysis of
developing threats, prupusod S1SHII 203
would require the paKnengpr railroad Larnor
and rail transit Gjratmii tu immodi.ilnly rnpuTl
[iDtontml threats and aifntfluuil sucurily
cnnconu to TSA TSA mcugnlios thut nil
Iniiull oounuub operate imotT nn existing
regulatory raqmromoiil to nipiirl mrUIn typtu
of Incident)) ID Slntii OAs Purinnnl lo 41) CFR
050 J3. the rnlt Iraiuit jguncy mud notify Ilia
OA ivilhiu Lwu hours of an incident
involving a mil liuiuil veliiulu ur occumng
an rail transit properly wlwitJ, ainuiig other
panunoUira. a fatality lumilts, injunos require
medico) ntlnnlian for two or muni pursoiis
away fruin lhu scone, or prnperty damngo
equals or oxcouds 525 JOM IhcsomBlten,
may iilso prompt thr rnnniling ivquiniiiiuiil
under this proposed rufo

Any llmllod overlap of Information
that this reporting requirement would
create would be neither an unnecessary
duplication of effort nor a burdensome
requirement Proposed § 1580.203
covers a much broader scope of security
concerns than the existing reporting
requirements at 40 CPK 650.3:1 or
pursuant to Fl'A grant programs. The
distinction reflects the different focus of
TSA and the Slate OAs Slate OAs seek
to track and record significant incidents,
whether malicious or accidental, that
result in loss of life, multiple significant
injuries, or substantial property damage
The purpose is to create a historical
record for later assessment of whether
corrective action should be lakun TSA
seeks to obtain a stream of information
for analysis purposes. With broader
collection of infonn>ilion. the
Transportation Security Intelligence
Sorviue and DHS Office of Intelligence
and Analysis will be bettor able to
Identify trends or patterns that may
indicate terrorist planning and
preparation activities. Tho proposed
requirement for tho reporting of
potential threats and signifiatnt security
concerns would provide essential
material for this vital effort.

Additionally, rail transit agencies may
have reporting requirements deriving
from grant programs that FT A
administers. These programs mny
require rail transit agencies to provide
accounting and statistical reports on a
variety ol matters to the National Transit
Database on a specified basis, such as
monthly. Again, any partial overlap of
information covered in the two
reporting requirements would not result
in on unnecessary duplication of effort
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or a burdensome requirement, Through
the National Transit Database, FTA
seeks to maintain a camprehonslve
profile of public IranspcitRlioii systems
In Ihfl United States. FTA gathers
inforiiidMun on the full spectrum of
activities involved in transit operations,
including accounting matters, passenger
volume, distances covered, safety
records, and criminal activity. Proposed
§ 1560 203 would require a much more
Focused report intended to generate an
information Alranm essential to identify
trends or patterns that may indicate
terrorist RCtivity including surveillance,
planning, and jirapdnition The resulting
diita, analyzed in the cnntext of
Lraiiapnrlaliun anil huiiiiiLiiul hecurily
fntelugencti products and of material
generated by the broader Intelligence
community, would provide the
foundation for focused detection,
deterrence, and prevention activities

i'roposed & 1560.203 would apply to
tourist, scenin. historic, and excursion
operations as well as othra passmigor
rail operations In deciding whether to
apply this provision to those pHbwnger
railroad operators TSA considered I lie
protocols, such HS iniineUmtely
reporting a toncum 01 incident to
appropriate law enforcement
authorities, that any prudent owner or
operator ofa tourist, scenic, histuiic. or
excursion railroad should follow if
facnd with ft snninly throat or concern
The proposed reporting requirement
merely adds DHS as an additional
recipient of this information TSA seeks
comments from these passenger railroad
carriers and their associations to
determine If there are financial,
operational, or other factors that may bo
unique to such passenger railroad
operations that justify modifying or
eliminating the proposed reporting
reqmruiiittiil ripplirable lu Elitist)
operations

b. Freight Rail Including Rail Hazardous
Materials Shippers and Hail Ihuardoua
Materials Itoceivan, Pnipond SlSHD IDS
would require Irwjdil railroad earners and
covered rail hourdous matcnnls shipper*
and rrcmvnni lo immedlntely report potcnunl
throatG and significant security concerns In
I'SA. In llw focu of unprudlutabla and rapidly
cliODRlnfi throats to rail earners und bdllUcB,
doled ion. nroveniion. and deterrence dupund
upon strong intelligence focused on tho
terron it us well ns the monns for carrying oul
the ihreni

Proposed 5 1500.105 covers a much
broader scope of security concerns than
other existing reporting requirements,
such as the FRA mquiruinenl In 49 CFR
225 9 thai railroad carriers report certain
types of accidents/incidents
lefephomcally to the National Response

Center « Tlie distinction reflects the
different focus nf TSA and FRA FRA
seeks lo track and record significant
Incidents, whether malicious or
accidental, that result in loss of lile,
multiple significant injuries, or
substantial property damage. The
purpose is to create a historical record
for later assessment of whether
corrective action should hn taken In
contrast. TSA seeks to obtain a stream
of information that It can analyze to
identify trends or patterns that may
indicate terrorist planning and
preparation activities. Tho broader
collection of information will bettor
unable tho Transportation Security
Intelligence Service and DHS Office of
Intelligence and Analysis to identify
Irpncls or patterns that may indicate
terrorist planning and preparation
activities. The proposed requirement for
immediate reporting of potential threats
and significant security concerns would
provide essential mnlorinl fnr tins vital
effort
fl Chain of Custody and Control

This NPRM proposes that certain
freight railroad carriers, rail hazardous
iiiiiteinils shippers, and rail hazardous
iiMlunab remivers eliminate practices
tlidl leave hazardous materials
in ml landed, thereby creating the
potential fur significant transportation
htiiurlly Incidents TSA's analy515

indicate* that there Is a security
vulnerability to HTUAs from freight
railroad carriers leaving unattended rail
cars, and In some cases entire bains,
currying one or more nf the specified
liriZHnlniis materials, for eventual
]jickii]j by itnother railroad carrier or by
the RonsigmiH rail htnuutluu* materials
nmnivflr. There ID also a security
vulnerability when rail hazardous
materials shippers load rail cars with
hazardous materials and leave the cars
unattended, for pickup by the railroad
carrier. Often those cars are left
unattended in a non-secure arna and
thus may he vulnerable to tampering
These situations create opportunities for
individuals to compromise the security
of roil cars transporting PIH. explosive,
or radioactive material, such as through
the introduction of an [ED.

As discussed above, tho highest risk
occurs when a rail car Is i n or near an
area of high population deiiblty In
applying a risk-based approach, TSA Is
proposing that the chain of custody
requirements apply to railroad curriers

u The FRA rupurliiij
CFR 249 *J » diicusua in greater detail tn udlon
IIIU Aon As alau natadlnHCtNiilIID.pl IMS A
requinu immedmio roporb la (ha National
Response Grnilnr of ccrtiln lypu of hiinHuui
material! Inadnnli 5n 40 CFR 17115

when they conduct a transfer within an
HTUA, or when they conduct a transfer
with rail cars ihut may subsequently
enter an HTUA. Finally. rntlmHil
carriers would apply those mourn as
when delivering n car to a rail
hazardous matoriflla receiver within an
I n*UA In this way. the rail car would
be protected during transportation from
someone attaching an IED or ulherwise
compromising the car when it could ha
used to endanger the HTUA.

TSA Is applying its risk-based
approach for rail hazardous mnlHrmls
shippers and receivers as well Rail
hazardous materials facilities that cilTor,
prapdre, or load the specified hazardous
materials typically racuivu residue cars
from railroad earners. TSA is not
proposing to apply (he enhanced
custody and control procedures hi
residue cars at this lime, although TSA
is requesting comment on whether the
rule should do so See section 111 A of
this preamble The proposed rule would
require hazardous materials shippers lo
apply the enhanced custody and control
procedures starling al the time (hay load
the tar At tills point, tho facility can ho
reasonably assuror! lhal Iba cor has not
been compromised Aflnr this point, the
fdcihly would have to protect the car
from unauthorised HCCUSS and apply the
other measures in proposed b 15UO 107,
lu provide assurance (hat the car will
not present R risk when it is transported.
These provisions would apply to rail
hazardous materials shippers that offer,
prepare, or load the specified hazardous
materials, regardless of whether die
facility is in nn HTUA Once the car
leaves the facility, it would be difficult
or Impossible to determine whether tho
car would pass through an HTUA before
reaching its destination, and so all nf
these cars must be protected

TSA would require rail hazardous
materials facilities within HTUAs that
receive or unload cars with the ̂ pacified
hazardous materials to apply the
enhanced chain of custody and control
measures from the time they accept tho
car frum the railroad carrier until the
time they unload the car This continues
tho protection of HTUAs from rail cars
containing the specified hazardous
materials,

The requirements of proposed
§ 15BU.1U7 ere further described in the
Secuon-by-Soction Analysis, below.
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IV. Soctum-By-Seclion Analysis of
Prapnmd Rule

Part 1520—Protection of Sensitive
iecurrty Information
Section 1520.3 Tarma Used in This
1'ort

Tins rulo proposos to amnnd 40 CFR
1520.3 by adding a numbar of new
definitions TSA is adding these
definitions lo the SSI ragiilation lo
clarify terms that appear in proposed
part 1580. This includes "rail hazardous
materials shipper." "rail hazardous
materials receiver," "rail facility," "rail
secure area." "rail transit facility," "rail
transit system or rail Fixed guideway
system," "railroad," and "railroad
carrier." In addition to explaining the
meaning of these terms by referencing
proposed 49 CFR 1580 3 and tho United
States Cndo (USC) (as applicable), tho
definitions make clear that they apply in
die context of rail transportation.

Tho rulo would also clarify tho scope
of tho definition of'vulnerability
assessment" to specifically include roil
security assessments Tha proposed
rnvisfon would expressly include the
examination of a railroad, railroad
carrier, rail facility, rail hazardous
materials facility, rail transit system, or
rail transit facility.

TSA would add these six additional
categories ot rail security entities and
facilities to the definition of
"vulnerability assessment" to clarify
that all typos of rail-related vulnerability
assessments constitute SSI TSA seeks
comment on whether this proposal ib
Hpprapnale in its coverage of which
vulnerability assnssments wairant 551
trnnlmeiit TSA may revise this
definition based upon comments
received.
Section 1520.5 Sensitive Sftcunty
Information

TSA proposes lo modify the language
in 49 CFR1520 5(b)[6)(i) related lo
inspections and investigations of alleged
regulatory violations. The proposal
would expand the current provision so
that it applies in the context of all forms
of rail transportation. Including freight
and passenger railroad can-Inn, mil
hazardous motarinls shippers, rail
hazardous materials receivers, and rail
transit system*

Section 1520.5(b)(B) of the current SSI
regulation defines details of aviation or
maritime security measures as SSI.
whether applied directly by tho Federal
government or another parson The
proposed revision lo 49 CFR
1520 5(b)(R) would expand this
provision to cover specific details of
transportation security measures

applied in rail transportation, whether
applim! directly by the Federal
Government or another person.

Section 1520 5(b)(10) of the cunciit
SSI regulation stales that training
materials created or obtained to train
persons who carry out aviation or
maritime security measures required or
recommended by DHS or DOT are SSI.
The proposed revision to 49 CFR
lHZU.5(b)(10) would expand this
provision lo cover training materials for
parsons who tarry out rail
transportation security measures These
types of malflnals contain descriptions
of security measures or counlermeasures
that a terrorist or other criminal could
use to determine how to defeat anointy
procedures.

Section 1520 5[b][11) of the current
SSI regulation is intended to safeguard
lists of information about the idontftfes
ol individuals who hold certain
pnsilmns with aviation or maritime
sncurity responsibilities The proposed
revision to 4fl CFR 1520 5(b](1U(i)(A)
would expand this provision to
safeguard lists of infrirmatiun about the
identities of individuals hnvlng
unescorted access lo a rail sm ure area
at a rail hazardous materials shipper or
receiver Terrorists or other criminals
might nllnmpl lu Inrgnl these types of
inclividiiiili; in ordur to ubt«in
unauthorized access lo a rail secure
area Accordingly, lists iirinformation
that idimltfy these individual:, as having
unescorted OCCRM lo H mil secure area
must bit pratertHtl as SSI

Suction 1520 5[b)(l2) of the current
SSI regulation deaiinuiles «H SSI certain
Hits of critical aviation ur maritime
infrastrucluiu assets prepared by
Federal, Slate, or local government
agencies Specifically, the current
provision covers any list identifying
systems, facilities, or other assets,
whether physical or virtual, so vital lo
the transportation system that (he
incapacity or destruction of such assets
would hove a debilitating impact on
transportation security. The proposed
revision lo 49 CFR 1520 5(b 1(12) would
expand this provision to safeguard lists
of critical infrastructure assets
information concerning tho rail
transportation system, including rail
hazardous materials shipper and
receiver facilities. Tho expanded
definition, however, would continue to
cover this information as SSI only if the
list is either prepared by DHS or DOT
or Is prepared by a State or local
government agency and is submitted lo
DHS or DOT

Section 1520 7 Covered Persons
Persons covered under 40 CFR 1520.7

of tho current SSI regiilalion include:

airpnrl operators, aircraft operators;
foreign air carriers, Indirect air carriers;

Ecrsons who received SSI as part of a
igal enforcement action; persons for

whom a vulnerability assessment had
been directed, created, held, funded, or
approved by DHS or DOT; and persons
employed by, contracted to, or acting for
any of the persons listed above

The proposed revision to 49 CFR
1520 7 would Hxpand the coverage of
the SSI regulation by adding a new
paragraph (n) to address railroad
carriers, rail hazardous materials
shippers, rail hazardous materials
receivers, and rail transit systems
subject to the requirements of proposed
part 1580. In this regard, TSA notes that
the scope of praposad part 1580
addresses: (1) Freight and other non-
passenger railroad carriers operating
rolling equipment, (2) rail hazardous
materials shippnm [HS that term is
defined In proposed 41) CFR 1580.3); (3)
rail hazardous materials receivers (as
that term is defined 111 proposed 49 CFR
1580.3): (4) railroad carriers that operate
or provide intercity paMPngnr train
service or commuter or other short-haul
railroad passenger service in a
metropolitan or suburban area (as
described by 49 U.S C 20102],
including public authorities operating
passenger train service; (5] passenger or
freight railroad earners hosting the
operation of passenger tram service: (B)
tourist, srenlr. historic, and excursion
rail operators, whether operating on or
off the general railroad system of
transportation; (7) private cars,
including business/office can and
circus trains, on or connected to tho
general railroad system of
transportation, and (0) rail transit
systems, Including heavy rail transit,
light rail transit, automated guideway.
cable car. Inclined plane, funicular, and
monorail systems However, those
entities and rail operations would have
access to SSI only to the extent that they
have a "need to know" the Information
under § 1520.11
Part 15110—Rail Transportation Security
Subpart A—Gcnttmt
Section 1580.1 Scope

TSA propones that parts of this rule
apply lo all types of rail operations,
inUudlng freight railroad carriers;
Intercity, commuter, and short-haul
railrooa passenger tram service; and nil
mass transit systems Further, in
addition to applying to all freight
railroad carriers, the proposal also
includes additional requirements for
railroad carriers thai transport
hazardous materials. The NPRM would
also apply to rail operations at certain
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fixed-site transportation facilities,
including (1) rail hazardous materials
shippers thai offer, propers, or load for
transportation in commerce by rail one
or moic of the specified hazardous
materials mid [2] rail hazardous
materials receivers located within an
HTUA that receives or unloads from
transportation In commerce by rail one
or more of the specified hazardous
materials. The Nl'RM also covers the
operation of private rail can on or
ronnoclod to the general railroad system
of transportation and tourist, scenic,
historic, and excursion operations,
whether on or off the general railroad
system of transportation.
Section 1580.3 Terms Used In This
Part

This suction contains a set of
definitions to introduce the regulations
TSA intends those definitions to clarify
tlio meaning of important terms as they
are used in the proposed rule. Some of
the definitions involve new or
Fundamental concepts, which require
further discussion

The term "general railroad system of
transportation" Is derived from FRA's
"Statement ol Agency Policy
Concerning Eofoi cement of the Federal
Railroad Safely Laws," which appe«irs
in Appendix A to 49 CPK part 209. as
In effect on October 1. 2005 FRA uses
the term to describe tnp network of
standard gage (rack over which goods .
may lift transported throughout Die
nation and passengers may travel
between cities and within metropolitan
and suburban areas.

Tlie term "heavy rail transit" means
service provided by self-propelled
electric railcuni, typically drawing
[tower from a third rail, operating in
sHprimlR rights-of-way m multiple curs,
also referred to ns subways, metres, or
regional rail Tim term "tight tail
transit" means service provided by self-
propelled electric railcars. typically
drawing power from an overhead wire,
operating in either exclusive or non-
exclusive rights-of-way In single or
multiple cnrs and with shorter distance
trips and frequent stops, also referred to
as streetcars, trolleys, and trams. "Kail
transit system" or "Rail Fixed Cuidoway
System" means any light, heavy, or
rapid rail system, monorail, inclined
plant*, funicular, trolley, or automated
guideway. Two examples of a "rail fixed
guideway system," consistent with
FTA'a use of the term in 49 CFR part
650. ore heavy rail transit and light rail
transit However. TSA is lining the term
more broadly then FT A uses it in part
0*19. Specifically, TSA's authority over
"rail fixed gulileway systems," or rail
transit systems. Is not linked to whether

the system is regulated by FRA and is
nnl I milled to systems that receive or
seek to receive funds under FTA's grant
program. Accordingly, as the terms
"liHdvy rail transit" and "light rail
transit" are used in proposed part 1580.
TSA's authority extends to all rail
transit systems regardless of whether the
system in subject to regulation by FTA
or FRA or neither agency.

The term "rail hazardous materials
receiver" means any facility that has a
physical connection to the general
railroad system of transportation and
receives in transportation by rail or
unloads from transportation by rail one
or more of the categories and quantities
of hazardous materials sot forth in 4ft
CFR 1580.100{b). but does not include
a facility owned or operated by a
department, agency, or instrumentality
of the Federal Government For a facility
to fall within the definition of a "rail
hazardous iiiHterials receiver " there
must bo a physical connection to the
general railruHd system of
transportation, such as track used by a,
railroad carrier to miter llie Utility to
drop off rail cars

Tlio term "rail hazardous materials
shipper" moans any facility thai hail a
physical mimerlion tn I he general

' railroad system of Inimporlfiliun and
uffnrA, pmpitruH, or luriil* fur
transportation by rail one or more of the
categories and quantities of hazardous
matnrlalfl sot forth in 49 CFR
158D lODfb], but doos not include a
farilily owned or operated by a
department, agency, or inslnimeulnlity
of ihe Federal Govern maul. Tim term
Includes companies that load or
otherwise prepare lank ran for rait
transportation In commerce For a
facility to fall within the definition of a
"rail hazardous materials shipper."
there must be a physical connection to
the general railroad system of
transportation, such as track used by a
railroad carrier to enter the facility to
pick up rail cars. A facility is not a "rail
hazardous materials shipper" if it only
unloads or receives one or moro of the
categories and quantities of hazardous
materials set forth in 40 CFR
1580 1QQ(b]

The term "rail secure area" means a
secure locatlonCa) identified by an
owner or operator of a rail hazardous
materials shipper or rail hazardous
materials receiver where security-
related pro-transportation or
transportation functions am performed
or rail cars containing the categories and
quantities of hazardous materials sot
forth in 49 CFR 1580.100(b) are
prepared, loaded, stored, and/or
unloaded The standards for a sncLim
area are tha same for all rail hazardous

materials shippers and receivers
regardless of whether Ihe facility Is
offering or receiving Ihe hazardous
material. Secure arean must have
physical security measures in place,
which could include fencing, lighting,
or monitoring hy R signaling system
(such as a video system, sensing
equipment, or mechanical equipment].
If the ownor or operator employs a
signaling systum. an employee or
authorized representative of the owner
or operator must be located cither In the
immediate area of the rail car or at a
remote location within the facility [such
as a control room) in order to observe
the system

The terms "transportation or
transport" mean, in the context of
freight rail, thf movement of property.
Including loading, unloading, and
storage In the context of passenger rail,
tliu terms mean the movement of
people, boarding, and disembarking
incident to that movamnnt As noted
earlier, TSA has broad milhonly under
ATSA to regulate the security of all
modes of transportation, including rail
transportation. In this regard. TSA's
statutory authority is not limited by
PHMSA's determination as to which
lunctlons are pro-transportation or
transportation functions for purposes of
Ihe applicability of thu hazardous
materials laws and regulations (fro 40
CFR 171.8) Under its brood authority,
when TSA develops policies, strategies,
and plans to addioss thieats to
transportation, it must consider the
security of the entire transportation
system. Because of the vulnerability of
the transportation system to the
introduction of an IED or other
destructive instrument. TSA's security
authority extends beyond freight
railroad carriers (regardless or whether
they transport hazardous materials) and
also iiiiliidtis Mil hazardous materials
shippers before they offer the rail cars-
while the rail cars are being stored
incidental to movement and during
preparation and loading—and rail
hazardous materials faulilies after
delivery, during unloading, and while
the rail cars are being stored In
riddUiun. TSA's security authority over
passenger railroad carriers and rail
transit systems is no less extensive than
FRA's statutory authority over railroad
safety mattem or FTA's authority over
State-conducted oversight of the safety
and security of rail fixed guideway
systems

Section 1580 5 Inspection Authority
Pursuant to 49 U.S C. 114, TSA has

authority to inspect for compliance with
applicable statutory and regulatory
requirements. This proposed rule
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notifies the public oi TSA's broad
statutory authority In mspticl and
codifies the scope of TSA's existing
inspection program as it relates to rail
security

Sections 1580 5(a) and (b) state that
railroad carriers, covered rail hazardous
materials shippers or receivers, and
transit systems must allow TSA and
DHS officials working with TSA (such
as repreHentdtivea from DIlS's Olfice of
Infrastructure Protection] to make
Inspections ur lusts at any lime or plate
to carry out its statutory or regulatory
authorities Proposed 49 CFR 158U 5~(h]
would require the carrier, chipper,
receiver, or transit system to allow any
authorized TSA and DHS officials to
enter and ba present within any area or
conveyance without access media or
identification media Issued or approved
by a railroad carrier, mil hazardous
materials shipper, rail hazardous
RiRterUls receiver, or transit system
owner or operator, in order to nisputl or
test compliance, or perform other such
duties as TSA may direct. This section
would also sol forth affirmative dulien
on railroad carriers, rail hazardous
materials shippers, rail hazardous
materials receivers, and transit systnm
owners and opeiators to cooperate with
and allow the inspections and lasts and
tha copying of records, irrespontlve of
the media on which they era stored. M
to the location of tlio inspections. TSA
must be able to inspect at every location
where TSA is carrying out activities
under ATSA.

In addition to inspecting for
compliance) with specific regulation*.
TSA can conduct general security
assessments. TSA's authority with
respect to transportation security is
comprehensive and supported with
specific powers to assess throats to
transportation security; monitor tho
state of awareness and readiness
throughout the roil sector, determine the
adequacy of an owner or operator's
transportation-related security
measures; and identify security gaps
TSA, for example, could Inspect and
evaluate for emerging or potential
soLurity threats based on Intelligence
indicators to determine whether the
owner or operator's strategies and
security measures are likely to deter
these threats. If TSA identities security
deficiencies, TSA could initiate
appropriate action to enhance rail
security such as counseling the railroad
carrier, rail hazardous materials shipper,
rail hazardous materials receiver, or rail
transit system owner or operator,
coordinating with other Federal, State,
or local agencies to correct the
deficiency, or conducting rulemakings
to require enhanced security measures

If TSA. in the course of an Inspection
identifies evidence of non-compliance
with a DOT regulation, TSA would
provide the Information In the
appropriate DOT modal administration
for action S4 In this regard. TSA would
not directly enforce DOT security rules
and would not initiate sanity
inspections.

An inherent part of TSA and DHS
otficials* performing security
assessments and Inspecting for
regulatory (including 5D) compliance is
obtaining copies of records It is
necessary, so that TSA can preserve the
records for further ruvmw and, on
occasion, use the records as evidence
TSA dons not riiitici prill* Biuxiuiiloring
difficulty on this Issue, but is Including
explicit langurige In the proposed rule,
clnriTying that TSA has the authority to
obtain ami review copies of records, in
order lo nvoid tiny confusion or
misunderstanding

TSA is aware that it must conduct its
inspection activity In a reasonable
manner, considering all of the relevant
circumstances surrounding the rail
operation. Howovor, covorod oniiuos
must provide 'ISA with access in
inspncl at any lime, willionl notice,
IIULHLIHP unexpei'tffl urgent situations
may arise To the extent practicable,
TSA will make arrangements for records
reviews ahead of time and will schedule
tho inspections for noimal business
hours, to ensure that appropriate owner/
operator personnel are available to assist
rind Iliat the inspection does not
inleiftnu orcduse undue disruption.
Nevertheless, TSA will have to conduct
some inspections and tests
unannounced, to determine whether tho
owner or operator is in compliance
when it does not know that TSA may be
inspecting Further, in the case of
passenger rail (for example), TSA may
sometimes inspect and losl during peak
traffic periods to ensure that owners and
operators are in compliance with the
security requiremants, even during the
busiest times These peak periods would
be those limes when the largest portion
of the traveling public is being protected
by the security measures. Finally,
specific threats, heightened periods of

** Smcn FRA Dufwccs the Federal hazardous
uutcnnk tnuiijnrtnliin law u II pariilni la ilia
ihlpniant or Inmspoitation of bundoui railenali
by nil [4HIJ S C. Sim id my.« naiDDilori hy
section 1711 afUio Homeland Sacunly Act of iUHlZ.
(PuL. L 107-ZOfi,Nov 25.20DZ)miiITillDVnur
Iho ZUUS Safe. Acca-JitUblu. Flwubla and Efficient
TtiuiBUptldllun Equity Act A Ijgncy far linn
ISAFETEA-LU), (Pub L. 109-99, Aug. 10. HIHI).
if ISA dutunmniid that a nillraad carrier or toil
haardaiiB malKiib ihippar bad fall ad lo dnvelan
ami implaracnl a security plan require! by 4U CFR
172.UOU. TSA would inform FRA nf thn nan-
compliance

alort, or oilier emergency situations may
nocasfiilale that TSA engage In
inspection and test activities outside of
normal business operating hours

Proposed 40 CFR 15RO 5(bj refers to
copying of records, not just documents
Kocnnls may be kept in a number of
formats, such as paper, microfilm, and
electronic. All of these formats fall
within the scope of proposed
§158Q.5(b).

Regarding TSA diid DHS officials
working with TSA. TSA Intends to use
properly trained personnel to conduct
inspections These individuals would
receive training on safety procedures to
follow while aboard a conveyance or
inside d terminal or facility. In addition
to training on technical security
requirements. Individuals performing
those inspections would carry federal
government credentials identifying
themselves as having official authority
to inspect, and any covered entity
wishing to authenticate the identity nf
an individual purporting lo represent
TSA would bo ablo to conim.1
appropriate TSA officiiils nt TSA's
headquarters and fold locations. TSA
maintains on oppratiaiit, centei that
stakeholders may contact on a 24 hour
ri iltiy 7 days a week basis if they havo
concerns.

Proposed 40 C'.FR I5t»l 5[c] requires
persons regulnled undei this rule to
nllow TSA representatives, and DHS
officials working with TSA, tho
flexibility to gain access to any
conveyance, facility, terminal, or
infrastructure asset without holding
access or identification madia Issued hy
tho owner or operator, when lha
officials need to conduct a security
assessment, compliance inspection, or
test The act of nntaiuing such media
would provide personnel at the
inspection or test location with an
opportunity to Identify and recognize
TSA and DHS officials, thereby
reducing or negating tho value of tho
visit. As noted above, at times, TSA/
DHS mny find it necessary lo mnkn
unannounced, anonymous visits to en
area or conveyance, out would do no
under very controlled conditions using
personnel who are trained both in
seturily and in railroad, hazardous
materials facility, and transit workplace
safety protocols

Subpart B-Freight Rail Including Freight
Railroad Carriers. Rail Hazardous
Materials Shippers. Rail Hazardous
Materials Receivars, and Private Cars

Section 1580.100 Applicability
TSA proposes to apply this subpart to

all freight railroad carriers and to apply
additional requirements lo railrond
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carriers that transport spaciiied
hazardous materials The subparl would
also apply to rail hazardous materials
facilities that offer, prepare, or load for
transportation in cnmmerca by rail one
or more of the enumerated categories
and quantities of hazardous materials
ApociFiod in 40 CJFR 1500 lllll(b) nnd
certain rail hazardous materials
foci! i tins lorated within an HTUA that
receive in transportation by rail or
unload from transportation by rail one
or more of the enumerated categories
and quantities of hazardous materials
specified in 49 CFR 158u.1UO(b). In
addition, this subpart would also cover
the operation of private rail cars on or
connected to the general railroad systam
of transportation.

Section 1580 101 Rail Security
Coordinator

II is important that TSA have a point
of contact with tho operator for tho
exchange ol vital security information
The proposed rule requires tliai each
covered freight railroad carrier, rail
hazardous material* shipper, niul rail
hazardous materials receiver have one
RSC and one or more alternate RSCs
This would allow differ mil people to bu
on call at different times, but would
necesbilute tluil at UJHS! uiie individual
be available to TSA on a 24 hour a day
7 day a week basis. TSA anticipates that
the freight railrnad (.urnBra generally
will designate at the corporate level a
lead RSC for the entire railroad
operation and select othnr individuals
who will assist in carrying out the job
duties. In the case of rail hazardous
materials shippers and receivers. TSA
recognizes that the largo companies may
have many facilities lh<tt Mould be
subject to this rule and would expect
that the companies would designate one
RSC at tho corporate level anil would
choose other corporate employees to
help Implement the requirements of this
rule at die covered facilities

Tile proposal would permit an
individual serving as un RSC to perform
other duties In addition to those that
TSA requires That individual need not
serve full-timo as the RSC TSA
anticipates that this will particularly be
the case for smaller freight railroads or
rail hazardous materials facilities
Regardless of who is serving as tho RSC
on a given day, however, the carrier or
facility would remain responsible if any
official to whom the RSC security
functions are delected fails to perform
them properly

Section 1580 103 Location and
Shipping Information for Certain Rail
Cars

TSA proposes to require the following
entities to provide TSA, upon request,
with the location and other shipping
information of rail cars containing the
hazardous nmtermls specified in 49 CFR
ISaO.lOO(b) (1) Frelglil railroad carriers
transporting the nnucified luzaiduub
muteriels, (Z) rail hazardous materials
shippers offering, preparing, or loading
for transportation in commerce by rail
the specified hazardous matonnlB. nnd
[31 rail hazardous materials facilities
receiving in commerce by rail or
unloading from transportation by rail
the specified hazardous materials. As
discussed below. TSA believes that
LHiriurb, shippers, and receivers have
the capability of iibing existing systems
and technologioR to report on the
locations and shipping information of
certain high profile hazardous materials.
TSA anticipates that reporting requests
will be rare and often coincide with
olovatod throat situations or in response
to a security incident

Paragraph (h) slnles that tuch infected
freight railroad earner, rail liri/nnluus
materials shipper, and rail hazardous
materials receiver must develop
procedures to determine the location
and shipping information required
under paragraph (c) of this section for
roil cars undor their physical rtistndy
and control containing the (specified
hazardous materials. The procedures
must enable the carrier or facility to
provide the information to TSA within
une hour ot receiving the request.
Because TSA's proposal is a
performance-based system, TSA does
not require carriers or facilities tu use
any specific technology to acquire llut
location of rail cars However, TSA
anticipates that covered entities will
meet die standard by using existing
technology, including radio frequency
idenlificatinn (RFTD) tags.55 network
computer systems, and
telecommunication systems such as
cellular telephones TSA also expects
that certain freight rail carriers and rail
hazardous materials facilities will ndnpt
procedures currently uwiri to comply
with shipping paper rulentiun
requirements under DOT's hazardous
materials regulations.5D

With respect to freight railroad
carriers to which this rule would apply,
TSA notes that the industry may
provide Ilia Federal Government with
the required location and shipping
information using AEI tags.97 The
railroad industry uses a rail car and
locomotive trucking system that
employs AEI tags on most freight cars
«nd locomotives in the United .Slatwt
and Canada. Freight railroad carriers use
AEI information for confirming [rain
consists and era beginning to use the
AEI Information lo identify specific rail
cars that have been flagged by wayside
equipment defect dolaclare AEI lagging
is the current industry standard far rail
cars.

Tracking and other types of
communications systems enable freight
niilnud carriers to monitor a shipment
while en route to its destination and to
identify various service irregularities.
Some types of tracking systems employ
GPS or GPS-lype positioning
information and coded or text
messaging transmitted over a terrestrial
communications Systran The nulrofld
Industry and FKA are cooperating on
the development of Positive Train
Control (PTC) systems. PTC systems
Include digital dele link
communications networks, positioning
systems, on-board computers with
digitized maps and m-cab displays,
throttle-brake interfaces on locnmoliven,
wayside interface units, and auilrol
center computers and displays PTC
lystnmi ran truck the precise location of
all trains anJ the individual cars that
uiiike up the train and will be capable
of remote intervention with train
operations DHS is currently evaluating
tho feasibility, costs, and benefits of
proposals to develop certain
communication nnd tracking
capabilities for rail hazardous mnlnn>ilii
shipments. As discussed in section
II1C 4 above, TSA is seeking comments
on the feasibility of the freight rail
industry using GPS tracking systems to
dalRriiiine the location of rail tank cars,
including information on the
diiticipated costs and benefits of
employing GPS technology for this
purpose.

*»RFIU lop ata iiiuill rioctranic dovicu d«ignod
lo contain Infnnnillun thil am tiu mrripvml u a
ilistnnra using n specialized roador They un known
in the Industry ns AEI idgs

*In pnitmnnl put. Iho Fsrienl hanuM law and
rufBiliAlimi mijiiliu nil thlppon of hazardous
malanala ID reloin a copy of (lu* shipping papar far
a prr lod of 2 yaaa niter tho shipping papar M
provided la a freight nil cnmor and cvrleii lu
retain a uipy of a shipping piper Ear n period of

I ynnr after iha data too iliipplng popar Ii ncelvad
from inn ahlppn Sue40USCM10.4SCFH
17i. 20 Mi) nnd I74.H.

" An AEI tng ayitom wra a sonm of Rack tldn
ludon that rccoid Iho numniuuil of rail cam as
rimy |nm liy tho mdor Tbo rendan then upload
iho car Information til the niflruad raninr'g central
dntK procMslnn; annar. and iho railroad cnmor
Iraumita thii Inhmiialiuii lu an [ndiBiry-tpaimred
anmL databank Thit conlnl doiabank in turn
•uppllcs Iha car looilian Infarmnlion to other
milmad ciman. rail cur awnari, and nil huardous
matorlAb fajlltlui
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Under paragraph (b), TSA would limit
tliti potential scope of the requested
location and shipping information to
mil cars "within the physical custody
and control" of tliu freight railroad
carrier, rail hazardous materials shipper,
or rail lidzardous materials receiver:
actual ownership of the rail car or the
track on which tlw rail car Is located is
not relevant to determining which endly
must provide the inforuwlion to TSA.
Accordingly. TSA would ask freight
railroad carriers to provide Information
only for cars that have limm accepted
far, or ore already in transportation, the
form "accepted" moans thai tho carnur
has physically taken possession of a
hazardous material far purposes .of
transporting it TSA would ask rail
hazardous materials facilities to report
on rail cars physically located on their
property that a railroad carrier has not
uffered or accepted for transportation

Paragraph [cj of this section
nnuniHrales the minimum amount of
information that the freight railroad
carrier, the rail hazardnus mulenuls
shipper, and the rail hixardous
matanals receiver must be able 1u
provide to TSA upon mniinst This
Information consists of (lie rail wr'.s
locntion. railroad milopost, aiul track
designation (well w. main trrfck,
socondiiry track, or division and
subdivision]; lh« time the freight
railroad corner, rail hazardous mnliiriuK
shipper, or rail hazardous materials
receiver delnrmlnad the rail car's
location, the rail car's routine,a l'st "f
thi) total number of rail cars cuntdiiiing
thu designated hazardous material,
broken down by proper shipping natmt,
hazard class or'dlvlilon number, and
identification number; each rail car's
initial and number; and transportation
status.

In the case of freight railroad carriers.
TSA would ordinarily request the rail
car's location broken down by city,
county, and State as well as the railroad
carrier's designated mllepost location.
By contrast, in the case of hazardous
material facilities, since TSA would
already have the facility's address, TSA
would likely focus its request on
discerning the total number of rail cars
looted at that facility and the types of
hazardous materials contained In those
rail cars When TSA requests a freight
railroad carrier to provide a rail car's
routing Information, TSA Intends to ask
for information on the entire route,
including point of origination,
destination, and interchange points with
other Freight railroad carriers.

For earn rail car containing one or
more of the hazardous materials listed
in proposed 49 CFR1580 100(b), TSA
would require the car report to contain

tho proper shipping name, hazard class
or division, and UN identification
number assigned to the material in
accordance with tho Hazardous
Materials Tablo in 40 CFR 172.101
(UOT's HMKs), as well as the rail car s
unique identifying initial and nnmlwr.
"Transportation status" refers to
whether the car is being prepared For
transportation, in transportation, or out
of transportation. By reviewing this
location and shipping information and
available intelligence information, TSA
will be able to determine whether it
needs to Implement or order additional
security measures to address a
particular threat or threat assessment

The proposed rule provides freight
railroad carriers, rail hazardous
materials shippers, or rail hazardous
materials receivera with a maximum of
one hour to report tha location and
shipping Information for tlw specified
rail car(s) to TSA or DHS officials TSA
recognizes that the potential magnitude
of tho information request, as wnll ns
unique operational considerations of the
railroad corner, rail hazardous material1*
shipper, or rail hazardous materials
receiver, mny justify additional time to
respond. Accordingly, this proposal
puniiih the carrier, shipper, or receiver
to seek additional time to respond to a
specific request. TSA/DHS will evaluate
each request on a cose-by-caso basis.

While the proposed rule toxt provides
a one-hour timotramo, TSA also roqunsls
comment on an alternative time
proposal Instead of a maximum of onn
hour, the alternative proposal would sot
the maximum urns period for providing
informal ion at live (5) minutes or thirty
(3D) minutes, depending on the nature
of the request. Freight railroad carriers,
mil hazardous materials shippers, and
rail hazardous materials receivers would
luive a maximum of five (S) minutes
from the time of a TSA request to
provide the location and shipping
information for n npuciliL idfl VHI
containing tho spucifiud categories and
quantities of hazardous maturmUi.
Freight railroad earners, rail hazardous
materials shippers, and rail hazardous
materials receivers would have a
maximum of thirty [30) minutes from
tha time of a TSA request to provide the
location and shipping mfainiHtiuu for
all rail cars under its physical custody
and control that contain one or more of
the specified categories and quantities
of hazardous materials.

We note that in on emergency, such
as a specific throat against a particular
tram or a general throat involving the
metropolitan area through which the
train is operating. It may be critical for
TSA to have this Information very
quickly to address threat* to persons

and property The mora quickly we can
receive this Information, the mom
quickly we can direct that protective
measure be implemented Wo believe
that existing and emerging technology
can be used to achiovn Ihtue limeframes.
We request comments on how these
shorter timeframos could he achieved,
including the cost of compliance, and
we are considering adopting these
shorter lime frames in tha final rule.

The proposal also requires that freight
railroad carriers, rail hazardous
materials shippers, and rail hazardous
materials receivers submit the data in a
specific format but allows a choice of
five different reporting options (unless
another reporting innlriud l« approved In
writing hy TSA] TSA proposes to
establish tha one hnui rauorting
limofriiiiio and permit only a limited
number of commonly used infornution
reporting formats basod upon tho
importance of timely information that
TSA cun quickly understand undor
exigent circumstances. However, TSA
remains open to the possibility of being
IHS-J prescriptive in the final rule TSA
scteks comment mi what reporting
tuuofrfiiiM would Iw reasonable. TSA
also saekb comment on what reporting
formats would allow carriers, shlppnrs,
and receivers to provide tho information
to the Federal Government in a user
friendly, efficient, and cost nffectlve
manner yet consistent with the security
need to receive rind analyze the "
Information quickly and accurately

Section 1580.105 Reporting Significant
Security Concerns

This rule proposes to require freight
railroad carriers, rail hazardous
materials slnppeis llml offer, prepare, or
load for transportation in commerce by
rail one or more of the categories and
quantities of hazardous materials sat
forth in proposed 40 OK iSBO.lOUfh).
and rail hazardous matonals receivers
that recoivo in commerce by rail or
unload one or mora of the categories
and quantities of hazardous materials
sat forth in proposed 49 CFR
15BU loofb) la immediately report
potential threats or significant security
concerns encompassing incidents,
suspicious activities, and throat
information. Incidents, acllvitins, and
information mcliidn. hnl cin* nut limited
to-

ll) InteiTeraiu» with the engineer,
conductor, or other ere wmembor of a
freight railroad tram, such as an attempt
to gain entry to the locomotive cab.

(2) Bomb throats, whalhar specific as
to target, location, and timing, or non-
specific.

(3) Reports or discovery of suspicious
items that result m the disruption of rail



76872 Federal Register/Vol 71. No. 245/Thursday, December 21. 2006/Proposed Rules

operations, such as evacuation of a
cimviiyniicR or fariliiy nr I lie tBni[ior«iy
halting of rail SBTVICH due to ilia
discovery of a largo package Inside a
freight train loroinotiva. This disruption
could also occur at a rail hazardous
materials facility, winch discovers a
suspicious item within a rail secure area
and delays the departure of a freight
railroad earner Any individual may
make the report nr dtscnvtiry; it lined not
coma from mi employee or authorized
representative of Ilie freight railroad
carrier or rail hazardous matnnals
facility.

(4) SuGpictouq activity occurring
onboard a freight train or Inside the
facility of a freight railroad carrier, rail
hazardous materials shipper, or rail
hazardous materials receiver that results
in a disruption nf rail or facility
operations, such as evacuation of a
conveyance or facility or the temporary
hailing nf rail service due to the
discovery of n suspocled IF.D Again,
this disruption could also occur at a rail
hazardous malarial* facility thai
discovers a auspicious Individual
trespassing within a rail secure ana and
riolays the departure of a freight railroad
carrier

(5) Suspicions activity ntaprvpd at or
arnund freight rail cnn. factlilim. or
Infrastructum nwtl in llio upuraliun of
tho freight railroad, rail hazardous
materials shipper, or rail hazardous
matenals receiver, wholhnr nbsorvnd by
omployoos or autlwrEzcd rcprasentativos
of the railroad carrier, rail harardous
materials shipper, or rail hazardous
materials receiver, or other individuals

(ft) Discharge, discovery, nr naixnre of
a (inarm or other deadly weapon on a
freight train, in a station, terminal,
storage facility or yard, rail secure area,
or other location used In the operation
of the freight railroad, rail hazardous
material!! shipper, or rail hazardous
materials receiver, regardless of whether
an individual legally possesses the
firearm or deadly weapon.

(7} Indications ot tampering with
freight rail cars, whether located insidu
or outside the confines of a rail
hazardous materials facility including
signs that the security of tho car may
have been compromised or llinl an IED
may he present

(6) Information relating to the possible
surveillance of a freight railroad train or
facility, storage yard, rail hazardous
materials shipper or receiver facility, or
other location used in tho operation of
die freight railroad carrier, rail
hazardous materials shipper, or rail
hazardous materials receiver, regardless
of whether the source of the information
Is an employee or authorized
representative of tho freight railroad

carrier, rail hazardous materials shipper,
or rail hazardous materials receiver, or
other individual

(0) Corrospondenra received hy the
freight lailroad currim. rail hazardous
materials shipper, or rail hazardous
matenals receiver indicating a potential
threat to freight rail transportation or the
rail hazardous materials facility.

(10] Other incidents involving
broaches of the security of tho freight
railroad carrier or rail hazardous
materials shipper or receiver's
operations or facilities thai could
reasonably represent potential threats or
bignificanl security concerns

The proposal would require freight
railroad carriers and covered rail
hazardous matenals shippers and
receivers to report the above types of
concerns and threats to DH5/TSA in a
manner that TSA proscribes TSA scolu
comment on the available methods of
transmitting this information to TSA
(such as electronically, tolcphonically),
including anticipated costs of
compliance. With respect la each
concern or threat, the freight nnlnidd
carrier or covered rail hazardous
materials shipper or receiver would
hove to report the following
information, to (he extent it was
available and applicable, to DHS/TSA-

(1] Nome of the reporting entity nnd
contact information Tor cninmiinicuhnn
by telephone and e-mail

(2) Tnn affaclfld freight train, station,
terminal, mil hazardous materials
facility, or other rail facility 01
infrastructure.

(3) Identifying information on tha
affected freight train, including train
lino and route.

[4] The origination and route
termination Incalions for the aflected
freight train

(5) Current location of the affected
freight train, with as much specificity as
circumstances and available information
permits

(6) Description nf tho threat, incident,
or activity affecting the freight train or
rail facility or rail hazardous materials
shipper or receiver.

(7 J Names and other available
biographical data of individuals
purported to bo involved in Ilia threat,
incident, or aclivily

(8} Source of tho threat information
Passible sources of the infarni.il ton

might include- a Federal (with the
exception of DHS/T5A), State, or local
government agency; a foreign
government, to the extent there is no
legal prohibition on tho reporting of
such information; an employee or
authorized representative ofllm freight
railroad earner, rail hazardous materials
shipper; or rail hazardous materials

recHivor, another freight railroad carrier,
rail hazardous materials shipper or
receiver, passenger railroad carrier, or
rail transit system, or a private
individual

Section 15BO 107 Chain of Custody
and Control Requirements

In this section, TSA proposes to
require a sccuro chain of pnysical
custody for rail cars containing one or
more of tho catngnries and quantities of
hazardous materials set Forth m
proposed 49 CFRl5BlUDI)[b) This
section wuuld impose analogous
requirements on freight railroad corners,
rail hazardous materials shippers, and
rail hazardous materials receivers

In paragraph (a), TSA proposes that a
mil hazardous materials shipper,
regardless of whether it Is physically
located within an MTUA listed in
Appendix A to part 15BO, must satisfy
the following rcquirementR before it ran
transfer physical custody of a rail tar
containing tho specified hazardous
materials lo a freight railroad earner.
First, the rail hazardous materials
shipper must perform a physical
security inspection of the rail car to
ensure that no one has tampered with it
or other compromised its security,
including inspecting for IISUs and other
items that do not belong. Second, tha
rail hazardous materials shipper must
store or keep the rail car in an area with
physical security measures in placo
during pro-transportation functions,
including loading and temporary
storage, until the freight railroad earner
assumes physical custody of the car
The physical security measures include
such things as fencing, lighting, or video
surveillance. Third, the roll hazardous
materials shipper must document tha
transfer of custody to the freight railroad
carrier, either in writing or
electronically

In paragraph (b), TSA proposes that a
freight railroad carrier, regardless of
whether the carrier Is physically
accepting the rail car at a rail hazardous
materials shipper facility located
outside or within an HTUA, must satisfy
two requirements. First, the carrier must
document the transfer of custody, either
in writing or electronically Second, the
carnei nnibl perform the aeiunty
inspection that DOT is proposing to
require under a now paragraph to 49
CFR 174.0.

In paragraph (c). TSA proposes
requirements for certain ran car
transfers occurring within an HTUA
listed in Appendix A to part 1580
Specifically, TSA would require each
delivering freight railroad carrier
transferring physical custody of rail rars
carrying ono or more nf the malermls
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lislod in proposed 49 CFR1581) 10U(h]
to a rocoivfng freight railroad carrim to
ensure dial the receiving currier takes
physical possession of the rail car before
the delivenng carrier leaves the
interchange point. Both the delivering
and receiving freight railroad earners
would bo responsible for compliance
under this paragraph for adopting Rnd
Implomonting procedures to ensure that
the rail car is attended at all limns
during Ihe physical transfer of custody
The procedures would include
performance ol the security inspection
that DOT is proposing to require in 49
CFR 174 9 In addition, both freight
railroad carriers must document the
transfer of custody, either in writing or
electronically Paragraph Id] would
apply the same requirements of
paragraph (c) whenever a freight
railroad canier transfers or receives a
rail car containing one or mora of those
materials if the. rail car may
subsequently enter an HTUA.

For purposes of paragraphs (c) and
(d), the requirement "to ensure that the
rail car is not loft unattended at any
time during the physical transfer of
custody" means that the delivering and
iccoiving freight railroad rarriflnt wnuld
ensure Ilia! an employee or authorized
representative of either of the railroad
carriers Attend to that rail car by being
physically present and having an
unobstructed viow of the rail car prior
to the delivering railroad earner leaving
the interchange point While TSA
nxpccls that me alt ending oinploysp
would bo the train conductor or d
security guard, TSA is not specifying
ihiit any particular category of
individuals needs to perform this job
function and is not specifying that a
freight carrier would have to use a
hazmat employee (as tlio term Is used in
49 CFR 171 8) to perform this fob
function Moreover, to allow freight
railroad carrion a maximum degree of
flexibility in adopting and
implementing procedures to meat the
car atlendmice performance standard,
I his bVLtiun dues nut (.padfy a
maximum number of rail cars permitted
per attending employee (or authorized
representative) or define how close that
individual must bo to the rail car while
attending it However, for purposes of
rninplianCB with this section, the freight
railroad carriers must work together to
implement procedures to ensure that
individuals attend the rail car until the
physical transfer of custody is complete
The requirement that an employee nr
authorized representative attend rail
ran would he met where personnel are
provided by or on behalf of a
department, agency, or Instrumentality

of the Federal Government to monitor or
provide security for the rail car.

Paragraphs (c] and (d) would also
require the receiving freight lallroad
i-airier to pertorm a security inspection,
which, as noted above, DOT is
proposing in its NPRM. DOT'S HMR
currently require freight railroad corners
to conduct a safety inspection of each
car containing hazardous materials at
ground level. Sea 49 CFR 174 9
However, safety-related Inspections do
not specifically address the possibility
ihdt a terrorist could introduce a foreign
object on the lank car or tho rail car
cliassis, the most pernicious being an
IED In tho ruloinaking Ihal P1IMSA is
developing concurrent to TSA's NPRM,
PHMSA Is proponing to increase the
scope of the safety inspection to include
a security inspection component for all
rail cars carrying placarded loads of
hazardous materials. The primary focus
of the enhanced Inspection would be to
recognize an IED. '

To guard against the possibility that
•in unoulhorizcd individual could
tamper with rail cars containing
hazardous materials to precipitate an
incident during inmspnrldliun. such as
(Intonation or mlense using mi IED,
PHMSA IB piopujuiig lu require that
freight railroad carriers' pre-lrlp
inspections of placarded rail cars
include an Inspection Pur signs of
tampering with tlie rail cat, including its
Heals nnd closures, and any item that
docs not belong, suspicious items, or
lEDs TSA will provide guidance to
freight railroad earners to train their
employees on identifying lEDs and signs
of tampering. Where a freight railroad
carrier finds a foreign ob|eci ur
indication of tampering, Ihe freight
railroad carrier would be required to
take appropriate actions to ensure that
the security of the rail car and its
contents have not boon coniproinisHd
before accepting tho rail car for further
movement If PHSMA's NPRM proposal
to add a security inspection requirement
to 49 CFR 174 9 is in effect as a
regulation at the time TSA's NPRM
becomes a final rule, paragraphs (c) and
(d) of this section would require the
freight railroad carrier's rail car
attendance procedures to provide for o
security inspection, in accordance with
DOT'S HMR.

In paragraph (dj. TSA requires the
delivering and receiving freight railroad
carriers involved in an interchange
outside an HTUA of a rail car containing
one or more of the quantities and
categories of hazard materials sot forth
in 49 CFR lS80.100(b) to adopt end
implement procedural to ensure ihnl the
rail cor is attended during tl» physical
transfer of custody for rail cars if the rail

car "may subsequently enter an HTUA."
The reason TSA is applying tho chain of
custody requirements to those
interchanges otitside the HTUA is to
address the possibility that a terrorist
would choosH an unpopulated or
isolated location on a railroad line lo
compromise the security of an
unattended rail car, such as by attaching
an IED lo il The rail car could thon
travel into an HTUA and a terrorist
could detonate it, thereby using tho car
as a weapon of mass effect to causa
significant naRUHllms and property
damage

TSA intend* thai fmiuht railroad
carriers make tho dolpriiiinalion a* lo
whether paragraph (d) Is applicable
based upon the route information
reasonably available to them at Ihe time
the delivering railroad earner transfers
the rail car to the receiving railroad
carrier In this regard, TSA recognizes
that, after a rail rar has been
interchanged, a change in route may
becnnifl nncnsimry resulting from a cause
unknown and unforeseeable to either
freight railinad cairieral the time of the
interchange, such an a rotkblide that
blocks trackage locatad outside the
HTUA Accordingly, hi nee the
randomness and unpredictability of
such a uniquo event occurring makes it
unlikely that tho rail car could be
exploited by a torrortal, TSA would
allow tho unattended rail rar lu mitui an
HTUA without penally to either freight
railroad carrier. Of course, if the freight
railroad carriers know in advance huTore
the Interchange that, for whatever
reason, the rail car must tin re-rouh«l
through an HTUA. this limited
exception to the chain of custody
requirements in paragraph (d) of this
section would bo inapplicable.

TSA is not proposing thai carriers ur
facilities submit tho transfer of custody
documentation to TSA. TSA would only
want tho document If it requests it. Each
freight railroad carrier, rail hazardous
malonals shipper, and rail hazardous
materials receiver required to create this
documentation must maintain a copy of
the specified information or an
electronic image thereof, and must make
lliu record available, upon request, to
TSA. TSA proposes In paragraph (h) of
this section that the documentation bo
maintained for at least 60 calendar days

TSA also is seeking comment on an
alternative to tho chain of custody
requirements In proposed in paragraphs
(c] and (d) for transfers between railroad
carriers that occur outside of an HTUA
This alternative would not require
freight railroad carriers to attend rail
cars while tho rail cars are being
transferred. Under this alternative, TSA
would only pennit such unattended



76B74 Federal Register/Vol. 71, Nu. 245/Thursday, December 21, 2006/Proposed Rules

transfers lo occur It they take place in
a low risk locution, sui h as at an
appropriate distance away from such
locations as schools, hospital*, and
nursing homes The receiving railroad
carrier would be required to conduct a
security inspection of the rail car as
provided in proposed paragraph [d] of
this NPRM In addition, both the
transferring and the receiving railroad
tdtrtar wnuld lw requimd to document
the physical transfer of custody Js in
proposed (c) and [d). TSA seeks
comment on whether ihe potential
siiLiirity UiniaL from Ihia alternative
warrants the inclusion of requirements
to attend the car an now is In proposed
paragraphs (c) and (d). TSA also invites
comments on the appropriate criteria
that 'I SA should use to define the term
"low risk location," including
comments on appropriate geographical
distances nnd/or boundaries to define
these locutions.

In paragraph («). TSA ib proposing
that freight railroad carriers delivering
rail cnnt containing ana or mure of the
quantities ttnd categories afhiixardouB
inaujnalH sal forth in 4fl C1PR
15HO l[)()(h] to a rail hazardous materials
retm vtn located within an HTUA must
unsure Ilial an amplayne or authorized
reprusenlnlive of me mceiver in
physically pranunt in nccopt receipt nf
thfi car. unless ihn rar is delivered lo a
tmcura area of the facility. Alternatively,
the freight railroad carrier may use its
own uniploypirt or anlhnrizAd
repnMEinlflliviK In Hllpnri the rail car
inilil the rail hiuunldiis niRlonnlii
racmvrr itrrepts physical custody and
control nf the car The freight railroad
camor must not depart the rail
hazardous materials receiver until it has
released the cur to a hazardous materials
facility employee or authorized
representative or has secured the cor in
n secure area

Tho standards tar a rail secure area
are the same tor rail hazardous materials
facilities regardless of whether the rail
hazardous materials facility Is receiving
or offering the hazardous material A
"rail secure area" is defined In proposed
49 CPR1560 3 as the portion of the "rail
hazardous materials facility where
security-related pre-transportatlan or
transportation functions are performed
ur rail cars containing the categories and
quantities of hazardous materials set
forth In proposed 49 CFR 1560.100(b]
are prepared, loaded, stored, and/or
unloaded." As stated in proposed
paragraph (i) of this section, secure
areas must have physical security
measures in place to prevent
unauthorized access to rail cars that
contain the specified categories and
quantities of hazardous materials. These

measures could include fencing,
lighting, or monitoring by a signaling
system (such as a video system, sensing
equipment, or mechanical equipment)
that Is observed by an employee or
authorized representative of the rail
hazardous materials shipper or receiver
who la located either in the immediate
area at the rail car or at a remote
location within the facility such as a
control room

Paragraph (f) applies only to rail
hazardous materials facilities located
within an HTL'A that receive from a
freight railroad carrier or unload rail
cars cunlHlning ona or more of the
quantities and categories of hazard
materials sot Foith 111 proposed 40 CPU
ISOO.lOOfb). Consisltml willi Ihe
requirements placed upon freight
railroad earners by paragraph [c), the
rail hazardous materials receiver must
maintain positive control of the rail car
during die physical transfer of custody,
whidi involves not leaving the car
unattended and placing the car in a
sucum (iron The rcqulrrmrnts for rail
liHznrdous materials facilities that, in
addition lo motiving iir unloading one
or mom of llm lia/nnluus nmlHriHls
rafwHMCHfi in |inrHgraph (0, also offer,
prepare, or load Ihasw iiMlenals foi
lidimpnrlation by freight railroad
carriers nru snl forth in paragraph (a| of
tins section In accordance with
paragraph (f). during unloading and
lompomry placemen! of llm mil cnr, H
rail Vinzamnus materials raneiver located
within an I ITU A must keep lha rail rai
in <i KHCuru dre» willi phybiidl becunly
measures In place, such an Taut ing.
lighting, or video surveillance

Paragraph (g) provides an Hxuepllun to
Ihe security requirements umlained In
paragraph (a) for rail hazardous
malorioU rocawora located an HTUA,
that in the normal course of their
business do not offer, prepare, or load
rail cars containing tho categories and
quantities nf hazardous material set
forth in proposed 40 CKR 1560.100(1)}
for transportation by rail. Rail hazardous
materials facilities located outside an
HTUA that routinely receive shipments
of the specified categories and
quantities of hazardous material, that
receive and subsequently reject and
return n rail car containing the
hazardous material to the originating
offerer or shipper ore not, by virtue of
rejecting and returning a shipment,
required to meet tho security
requirements of paragraph (a). TSA is
providing this exception, because the
randomness and unpredictability nf
such an event makes it unlikely that a
terrorist could exploit the nil car and
use It as a weapon of mans effect
However, the freight railroad earner

receiving the rapcled rail car would still
bo subject lo the requirement* of tins
section.

Paragraph (]) allows any rail
hdzardous materials raceivar loralud
within an HTUA to apply for a waiver
from some or ell of the chain of custody
requirements if Ihn receiver believes.
based upon the nperational
characteristics and geographical
location of its facility. Mini the potential
set urity ihrnnl of its facility is
insufficient to warrant application o\ the
chain of custody requirements in
paragraph (f). in considering whether lo
grant a waiver. TSA would analyze
factors that relate to tho potential
security threat The factors include. (1]
The quantities and types of all
liflKHrrirum niHterinls Ililidt the rail
hazardous malarial s receiver typically
receives or unloads, (2) IliH racaivur's
geographical location in ral.il kinship lo
populated areas, which include!) both
daytime office building populations and
populations in residential
neighborhoods, (3) the receiver facility's
immediate proximity to entities thai
may be attractive targets, such as other
businesses (including other hazardous
materials facilities), residential hoiuub
and apartment buildings, elementary
schools, hospitals, nursing homes,
assisted living facilities, and sports
stadiums: [4] any information regarding
threats to the lacihty. and (5) any oilier
circ umslances unique rn rhnt rocflivnr's
activities that would demonstrate that
these activities present a low security
risk. For instance. If a requestor wore to
ixusont an analysis showing that, due to
the topography of the area, a release of
Ihu hazardous material would be
unlikely lu cause a significant danger lo
pei sons in Ihe area, TSA would
consider that information as H laclor in
considering whether lo grant or deny
lhawaiVHr After ntviuwingri rnil
hazardous materials recaivnr's
application for a waiver, and consulting
as necessary and Appropriate wilh nther
Federal, State, ann local governmental
ngoncios, TSA would send a wnllan
decision to the receiver
Section 1680.109 Preemptive Effect

Section 20106 of title 4EI of the U.S C.
provides that all regulations proscribed
by the Secretary of Homeland Security
ralalitd lu Ldilroad seiunty iiMltm?
preempt any State law, regulation, or
order covering the same subject matter
A State may. however, adopt or
continue an additional or more stringent
regulation when that provision is: (I]
Neiessary to eliminate or reduce an
essentially local security hazard; [2] not
incompatible with a Federal law.
regulation, or order; and (3] does not
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unreasonably burden interstate
commerce. Id

Proposed § 15no iua informs the
public of the preemptive effect of
proposed 40 CFR 1580.107 regarding
chain of custody and control
rHqiiinunenls for rail cars containing the
categories and quantities of hazardous
materials set forth in proposed 49 CFR
1580 100{b). in tha past. TSA has not
included regulatory text about
preemptive effect in its regulations. "The
absence of such n provision in a Federal
regulation does not nerasHnrily indicate
that TSA does not intend to preempt
State or local regulations. However, TSA
has included such a provision in this
proposed rule, so that its position
regarding preemptive effect is clear.

Consistent with 49 U.S.C. 20106, TSA
proposes to preempt any State or local
laws reuHitllng security maasures during
the physical transfer of custody and
control of a rail crti LcnitHlntng
hazardous materials We believe that
such security m«anumit must be subject
to uniform national standards. This
pnitmipttan would apply to all
"hazardous materials" ab d«fiiifld in 4(1
CKR 171,8 it would bo Impractical and
burdensome to the secure chain of
physical custody and control process to
require the regulated parties to develop
multiple sets of proccdums tn comply
with varying Slate and local
requirements TSA is nwate that, if this
final rule did not preempt State or local
regulations regarding the chain of
custody requirements in proposed
ft 1580.107. a freight railroad carrier, rail
hazardous materials shipper, or rail
hazardous materials receiver may need
to comply with different requirements
in different jurisdictions This could
require a substantial resource
commitment, because It could
necebsitdte instructing the individuals
involved in carrying out chain of
cublody requirements In accordance
with a multitude of different operating
rules and practices, which could raise
significant safety and security concerns.
Carriers could also be required to vary
the size and training qudlitlcations of
die train crew based upon the varying
laws in each jurisdiction Because rail
transportation of hazardous materials
frequently Involves transportation
across iunsriirtions and because of the
resources necessary to comply with
potential and varying chain of custody
requirements. TSA believes that
subjecting carriers to additional state
regulations in tills ares would likely
place an unreasonable burden on
interstate commerce. TSA seeks to avoid
tlm result

Although national umiormity. to the
extent practicable, of laws, regulations,

and orders related to rail security is
vititlly important, TSA recognizes a
need for emergency preparedness at the
State and local level Accordingly. TSA
does not intend to preempt inspection
activities conducted in furtherance of
State and local laws or preempt
requirements to appointment a KSC, or
report significant security concerns

Art nolad nbove, TSA does not intend
to preempt the Stales from requiring
freight railroad earners, roil hazardous
mntorinlfi shippers, and rail hazardous
materials receivers La designate a point
of contact who the State could reach
immediately concerning security or
other emergency matters in this regard.
TSA does not inland to prevent the
States from requiring the rcgulalod
parties to designate an individual as n
point of contact in addition in lliu
pcrson(s] ihtiy delect to serve as the
corporate lovol RSC under proposed 40
CFR 1580101 Since TSA recognizes the
important, security rota of loud law
enforcement egonclos, TSA also does
not intend to pruciiiipl the States from
requiring freight railroad can-tors, rail
hazardous materials shippers, and rail
hazardous materials receivers to report
potential threats and significant security
ainctvns to the States in addition to
those entities complying with TSA's
reporting requirements. If an emergency
ait nation develops. TSA expects that the
first pnority of the freight railroad
carriers, rail hazardous materials
shippers, rind rail hazardous materials
receivers would be to call 911 and
follow the directions of the police and
other first rospniidnrs to the scone.

TSA seeks comment on the scope of
the subject matter that this proposed
rule would or would not preempt under
40 U5C 2mUG.

Sabpart C—Passnngpr Rail Including
Passenger Railroad Comers. Rail
jftaiuif Systems, Tourist. Scenic.
Historic, and Excursirw Operators, and
Private Cars

Section 1580 2UU Applicability

TSA proposes that this subparl apply
In nil type* of pd&senger roil operations,
including intercity, commuter, and
short-haul railroad pasungar tram
service, and rail moss transit systems
Tlie subparl wuuld also cover the
operation of private rail cars on or
connected to the general railroad system
of transportation, and tourist, scenic,
historic, and excursion operations,
whether on or off the general railroad
system of transportation

Section 1580 21)1 Rail Security
Coordinator

The proposed rule requires that each
passenger railroad carrier and each rail
transit system covered within the scope
of part 1580 must liava one or more
RSCs Owners and operators of private
rail cars, including business/office cars,
circus trams, tourist, scenic, historic, or
excursion operations would only bo
required to designate an RSC if TSA
specifically notified them in writing that
a security threat oxiRtft nnnitiniing that
operation.

As discussal in section III B above,
the proposed rule would allow different
people to be on coll at different tunes,
but would nflcesslUte that at least one
individual be available to TSA on a 24
hours. 7 days a week basis TSA
anticipates that the passenger railroad
carriers mid rail transit systems will
gonenilly designate a lead KSC at the
corporate level for the entire rail
operation and also select other
individuals to assist in carrying nut the
job duties.

The proposal would also permit an
individual serving as an RSC to pnrTnnn
other duties in addition to those that
TSA requires, that Individual need not
serve full-time as the KSC Particularly
in the case of smaller passenger railroad
or rail transit system operations. TSA
anticipates that serving as the RSC will
not be an individual's permanent full-
time job. Regardless of who is serving in
the rale of the RSC on a given day, the
passenger railroad carrier or rail transit
system would romam responsible if any
official to whom the RSC security
functions are delegated falls to perform
iliem properly.

The proposal applicable to passenger
railroads and rail transit systems
described in § 1580.201 would subsume
(ha routing requirement in TSA's rail
SDs that passenger rail operators
designate and usu a primary and
alternate Security Coordinator and
provide current name and contact
information to TSA via email Howevai.
this proposal would not change the
requirements in the rail SDs that the
Security Coordinator

• Review wllli •uifficiunt frequency,
as prnrticdble and appropriate, all
becuilty-ralated functions to ensure they
are effective and consistent with all
applicable rail passenger security
measures, including the SDs.

• Upon learning of any instance of
non-compliance with TSA-reouIred
security measures, immediately initiate
corrective action.
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Section 1580.203 Reporting Significant
Security Connamri

Passenger railroad carriers and rail
transit systems would be required to
immediately report potential threats or
significant security concerns
encompassing incidents, suspicious
activities, and threat information
including, but not limited to.

(1) Interference with the crow of tho
passenger train or rail transit vehicle,
such OB by attempting lo gam entry lo
the locomotive cab or crew
compartment

[2] Bomb throats, whether specific us
to target, location, and timing, or IKIM-
spccinc.

(3) Reports or discovery of suspicious
Items that result in the disruption of
passenger rail operations, such as
evacuation of a conveyance or facility or
the temporary haltlng'of rail service

(4) Suspicious activity occurring
onboard a passenger train or rail transit
vehicle or Inside the facility of a
passenger railroad carrier or rail transit
system that nuiilto In a disruption of mil
operations, such as evacuation uf a
conveyance or facility or Ihe temporary
halting of rail service due to the
[lisuivwy nf a suspected IED

[5} Suspicious activity observed at or
nruund pdsseuger rail cars or rail transit
vehicles, facilities, or infrastructure
used in the operation of tho passenger
railroad or rail transit system, whether
observed by employees or authorized
representatives of the railroad carrier or
rail transit system or oilier individuals

(6] Discharge, discovery, or seizure of
a firearm or other dnadly weapon on a
passenger train or rail Iransil vnlncle or
in a station, terminal, storage facility or
yard, or other location used In the
u[H)rHliun of the passenger railroad or
rail transit system, regardless of whether
an Individual legally possesses tho
Firearm or deadly weapon.

(7) Indications of tampering with
passenger rail cars or rail transit
vehicles. Including signs that tho
security of the car or vehicle may havo
been compromised or an IED may be
present.

(8) Information relating to the possible
surveillance of a passenger train or rdd
transit vehicle or facility, storage yard,
or other location used in the operation
of the passenger railroad carrier or rail
transit system, regardless of whether tho
source of the information is an
employee or authorized roproflpniatlvB
of the passenger railroad carrier or rail
transit system or oilier individual

(<J) Correspondence received by the
passenger railroad carrier or rail transit
system indicating a potential threat to
passenger or freight rail transportation.

{10} Other incidents involving
breaches of the security of the passenger
railroad carrier or the rail transit system
operations or facilities that could
reasonably represent potential threats or
significant security concerns.

The proposal would require passenger
railroad carriers and rail transit systems
to raport Ilia above types of concerns
and threats to DHS/TSA in a manner
thut TSA prescribns The final rule will
provide details of tho reporting process.
With respect to each concern or threat,
the passenger railroad carrier or rail
transit system would have lo report the
following informal inn, lo Ilia nxtent it
was available and applicant, tu DHS/
TSA

(1) Namn of the reporting entity and
contact inforindlion Tor communication
by telephone and e-indil,

(2) Affected station, terminal, or other
facility

(3] identity mK Information on the
affected passanger train or rail transit
vehicle, Including the train number,
train lino, and route

(4) The origination and route
termination locations for the afflicted
passenger train ar rail tmniit volnrle

{5} Currant location of the affected
pnssflngw trRin nr rail transit vehicle,
with HS much specificity an
urcumstdiicttt and available information
permits.

(6) Description of the threat, incident,
or activity affecting ilia pasaangar train
or rail transit vehicle nr facility.

(7) Names diid other available
biographical data of individuals
purported to be involved in the throat,
mudenl or activity

(8) Source nf tho threat in formal inn
Possible sources of the infhniMtmn

might include- a Federal (with Ihe
exception of DHS/TSA]. State, or local
government ngoiicy, a foreign
government, in Ihn extent there is no
legdl prohibition on the reporting of
such information, an employee or
authorized representative of the
passenger railroad carrier or rail transit
system: another passenger railroad
carrier or rail transit system or freight
railroad carrier, or a pnvata individual

The requirements uf the proposed rule
do not supersede FTA's State Safety
Oversight rules found at 49 CPR part
659. Some duplication of reporting may
occur, as entities may have to rapoit
incidents to an OA under 4*J CFR 050.33
and DHS under 4U CFR 1580.203 of the
proposed ruin. A suspected terrorist
incident resulting in loss of life, injuries
requiring medical attention, extensive
property damage, and/or evacuation of
rail transit system facilities would be
subject lo the proposed rule and to
FTA's State Safely Oversight

requirements for accident reporting.
Significantly though, the purposes of
the reports differ dramatically. TSA
needs information immediately on
potential threat, auspicious activities,
and security incidents for the purporms
of comprehensive intelligence analysis,
IhifMl assessment and dlfucatian of
security resources. Tho report lo Ihn
OAs meets e more general need for
situations! awareness, particularly
pertaining lo safety conditions In any
event, the required reporting under tho
proposed rule and the reporting under
40 CFR B5U 33 do not overlap
extensively. Additionally, it is nut
unusual in the transportation seclor
generally and the passenger rail and rdil
Iransil mode in particular for carriers
and systems to report matters to Federal
and State regulatory entities. However,
TSA invites comments on tho mottor.

V. Rulemoking Analyses and Notices
Proposed changes to Federal

regulations must undergo several
economic analyses. First, Executive
Order 12866 (E 0.120Mr). Regulatory
Planning and Review (58 FK 51735.
October 4.1903), directs each Federal
agency In propose or adopt a regulation
only upon a reasoned determination
that the benefits of the intended
regulation Justify its costs. Second, tho
Regulatory Flexibility Act of 1080 (s
U S.C. 601 et seq., as amended by the
Small Business Regulatory Enforccinonl
Fairness Act (SBREFA) of 1916) mquirai
agencies to analyze the economic
Impact of regulatory changes on small
entitles Third, the Trade Agreements
Ad (19 U S.C. 2531-2533) prohibits
agencies from setting standards Ihril
create unnecessary obslaclas lo the
foreign commerni of the United Slates.
Fourth, the Unfunded Mandates Reform
Act Of 1095 (2 USC 1531-1538)
rnquiiHh fluencies to prepare a written
assessment of the costs, benefits, and
oi her effects of proposed or final rules
thai include a Federal mandate likely in
result in the expenditure by Stein, lam),
or tribal governments, in Ihe aggregate,
or by tho private seclor, of Sion in ill ion
or more annually (ad|usl«d for
inflation). Tha OMB A-4 Accounting
Statement is located in the full
regulatory evaluation.

In conducting these analyses, TSA
determined:

(1) Tills rulomaking would not
constitute an economically "significant
regulatory nclion" as defined in the
Executive Order.

[Z] This nilemoking would havo a yet
to be determined impac.1 on small
businesses. Wo havo conducted an
Initial Regulatory Flexibility Analysis
[IRFAJ for comment.
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(3) This nilemoklng would not
constitute a harrier to international
trade.

(4) This rulomaking would not impose
an unfunded mandate on stele, local, or
tribal governments, or on tho private
sector.

These audlybes. d variable in the
public docket, are summarized below.
The reader is cautioned that we Aid not
attempt to replicate precisely the
regulatory language In this discussion of
tho proposed rule, the regulatory text,
not tho text of this evaluation, is lagally
binding We invlle comments on all
abpecls of the economic analysis We
will attempt to evaluate all regulatory
evaluation comments submitted by the
public however, those comments with
specific data sources or detailed
information will be more useful in
Improving the Impact analysis. If
possible, evaluation comments should
be clearly Identified with tho evaluation
issue or section Including page
numbers or figure refarL'iir.ea with your
cuiiiiiiunto win expedite the process and

ensure lh« issue is addressed by the
most appropriate agency experts
A Executive Order 12866 Assessment
(Regulatory Planning and Hcvicw)

Impact Summary
The proposed rule would address

threats and vulnerabilities in tho rail
transportnl ion sector. This summary
provides H synopsis of the costs and
benefits of the proposed rule

Benefits of the 1'roposod Rule
Tho proposed mlti would enhance the

security of roil transportation by: [1)
Giving T5A and DHS tho authority tn
conduct Inspections in order to assess
and mitigate threats to security. (2)
providing T5A and DHS with a
iBgulalory mechanism to locate roll cars
containing certain hazardous materials,
(3) mandating that rail hazardous
materials facilities that ship or receive
these materials conduct routine
Inspections of shipments, (4) creating n
secure chain of custody reuuiienienl for
tho transfer of rail cars containing these
materials; and (5) requiring certain rail

hazordous materials shipper and
receiver facilities to store rail cars
containing these hazardous materials m
areas with physical security controls

Costs of the Proposed Rule

The costs of the proposed rule would
result primarily from the requirements
for (1) Rail carriers and rail hazardous
materials shippers and receivers to
establish secure chains of custody for
hazardous materials covered by the
NPKM, and (2) r.nlroad carriers, rail
hazardous materials shippers, and rail
hazardous materials receivers to provide
TSA and Dl IS with various pieces of
Information TSA concluded that the
told! nisi uf lliu proposed rule,
discounted at 7 percent, would range
from $152.8 million to $173.9 million
Sat* Figure 1 for the primary 10 yoar roat
estimate, which equals 5163.3 when
discounted »t 7 percent. A detailed
rliKLusslon of haw TSA calculated thin
estimate and the range of cstEmalra
discussed above is available on the
docket 'Itio agoncy soaks roiiiinents on
all cost estimates

Figure 1: Total Cost of Hie Proposed Rule, Discounted 7 Percent

S25 SZLO
S202
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B Regulatory Flexibility Act Assessment

'Hie Regulatory Flexibility Act {RFA)
of 1080 requires that agencies perform a
review to determine whether a proposed
or final rule will have a significant
economic impact on a substantial
number of small entities. If the
determination is that It will, the agency
must prepare a regulatory flexibility
analysis as described in tha KFA. Par
purposes of the RFA, small entities
include small businesses, not-for-profit
organizations, and small governmental
jurisdictions- Individuals and States ore
not included In the definition of a small
entity.

This proposed rule would have a yet
to be deianiiiiiad impact on small
entities, as defined by the RFA TSA,
therefore, has prepared an Initial
Regulatory Flexibility Analysis, which
is available on tho docket. TSA requests
comments on tins Hiinlyai!..
C Paperwork Reduction Act

The Paperwork Knducliuii Art of 1895
(PRA) (44 U S C 3«iin uf b«f) requires
that TSA consider the impact of
paperwork and other information
collection burdens imposed on the
public end, under the provisions of PRA
section 3507(d], obtain approval from
the Office of Management and Budget

(OMB) for each collection of
information it conduits, sponsors, or
requires through regulations.

This proposed rule contains now
information collection activMiea subject
to tho 1'RA. Accordingly, TSA IMS
submitted the following inlormation
requirements to OMB for its review

Title. Rail Transportation Security
Summary This proposal would

require: (l) Freight and passenger
railroad carriers, rail transit systems,
certain rail hazardous materials shipper
and receiver facilities, tourist, scenic,
historic, dnd excursion rail operations
(whether operating on or off the general
railroad system of transportation), and
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private rail car operations (on or
connected to the general railroad system
of transportation) to allow TSA and
DHS officials working with TSA to enter
and be present within any area or
within any conveyance to conduct
inspections, tests, or to perform such
other duties as TSA directs, Including
copying of records, (2) freight railroad
carnars, certain rail hazardous materials
shipper and receiver Facilities,
passenger railroad carrion, and rail
mass transit systems to designate o rail
sei-unly nociraiiiflior "nil dt laHbl one
alternate rail bticurily couidiiidtor to be
available to TSA on a 24 houra. 7 days
a week basis to servo as prlmnry conliiU
for receipt of intelligence Information
and other security-related activities. (3)
freight and passenger railroad corners,
certain rail hazardous materials
shippers and receivers, passenger
railroad earners, rail mass transit
systems, tourist, scenic, historic, and
exclusion rail ojierations (whether
operating on or off Lhu general railroad
system of transportation), and private
rail car operations (on or canimcted to
tho general railroad system of
transportation) to immediately rnnorl
potential threats ond significant securily
concerns to DI IS. (4) freight rmtrnnd
carriers and certain rail haiunloub
materials ahippnrs and reraivaih lu
provide for a secure chain of custody
and control of rail can containing H
specified quantity and type of
hazardous matonal. and (5) SSI
protection to he extended to certain rail
security information, with
corresponding responsihilitiiu, nfrHil
entities as covered parsons uudai the
SSI regulation

Use of This pioposal would suppnrl
the information needs of TSA to
enhance security In tho following morion
of transportation: freight rail, including
freight railroad carriers, rail hazardous
materials facilities which offer, load,
prepare, receive and/or unload certain
types and quantities of hazardous
materials, and private cars; passenger
rail, including passenger railroad
Lairiurs such as intercity and commuter
passenger rail operations, rail transit
systems, tourist, scenic, historic, and
excursion rail operations [whether
operating on or off the general railroad
system of transportation), and private
rail car operations (on or connactod to
the general railroad system of
transportation)

Respondents (including number of]
The likely respondents to this proposed
information requirement are an
estimated 1,701 freight and passenger
railroad carriers, rail transit systems,
and rail hazardous materials shippers
and receivers

Frequency TSA estimates each of the
049 freight and passenger railroad
carrier, rail transit systems, and rail
hrizdrduus materials shippers and
receivers will respond once to submit
RSC information to TSA. Additionally,
TSA estimates that each freight railroad
carrier will respond anywhere from 1 to
36 times per year depending on the
amount of PIH mntorlals the carrier
transports This includes all
requirements on freight railroad carriers
In this proposal. TSA estimates that
each passenger rail and rail transit
entity will respond between 0 and 1.4B4)
times per year. TSA estimates that narh
rail hazardous materials .shipper and
receiver facility will respond from 0 lu
2 times per year Thus, tho annual
frequency of Information requirements
is between 40,762 to QO.BbZ

Annual Burden Erf/male: This
proposal would result in an annual
record keeping anil reporting burden in
Ihe range uf $3,420.055 to 36.576.055.
Larger reporting burdens ore anticipated
for passenger rail systems duo to higher
estimates of suspicious incident rnporta.

TSA is soliciting comments to—
(1) Evaluate whether the proposed

information requirement is necessary for
the proper poi formance of the functions
of the agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of tho
agency's estimate nf thr burden,

(3) Enhance llitt quality, utility, and
clarity of the inCurmttliuii to be
collected, and

(4) Minimize the burden of Ihe
collection of informalinn nn those who
are to respond, Including using
appropriate automated, nleclronlc,
mechanical, or other technological
collection techniques or other forms of
informal inn technology.

Individuals and organizations mny
submit comments on tho information
collection requirements by Fobiuary 20,
2007 DiraU thocommanl&lotne
address listed In the ADDRESSES section
of this document, and fax a copy of
them to the Office of Information and
Regulatory Affairs. Office of
Management and Budget. Attention
DHS-TSA Desk Officer, at (202] 395-
5BOO A comment to OMB Is most
effective if OMB receives it within 30
days of publication. TSA will publish
the OMB control number for this
information collection in the Federal
Register after OMB approves it.

As protection provided by the PRA, as
amended, on agency may not conduct or
sponsor, and a person Is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number

D International Trade Impact
Assessment

The Trade Agreement Act nf 1979
prohibits Federal agencies from
establishing any standards or engaging
in related nrtivitios that create
unnecessary obstacles to the foreign
commercu of thu United States.
Legitimate domestic objectives, such as
safety, are not considered unnecessary
obstacles. The statute also renniras
consideration of international standards
Htid, where appropriate, that they be the
basis for U S. standards TSA has
assessed the potential effect of this
rulemaking and has determined Mint It
will have only a domestic impact and
therefore no effect on any trade-
sensitive activity

E- Unfunded Mandates Reform Act
Analysis

The Unfunded Mandates Rafnnn Act
ol 1095 is intended, among other things,
to curb the practice nf imposing
unfunded Federal mandates on State,
local, and tnbal governments. Title II of
tho Act requires each Federal agency to
prepare a written statement assessing
the effects nf any Federal mandate in a
proposed «r final agency rule that may
result in a Si00 million or more
expenditure (adjusted annually for
inflation) in any one year by Stale, local,
and tribal governments, in the aggregate.
or by the private fiiicton suc.li a mandate
is deemed in ho n "significant regulatory
arllnn."

This rulemaking does not contain
stirh R mandate The requirements of
Title II of the Act, therefore, do not
apply and TSA has not prepared a
statement under the Act.

F Executive Order 13132, Federalism
TSA has analyzed this proposed rule

under tho principles anri criteria of
Executive Order 13132, entitled
"Federalism," icnueil August 4,1090.
Executive Order 131:12 requires TSA to
develop an accountable process to
enbure "meaningful and timely input by
Slatn mid local officials in the
development of regulatory policies dial
have federalism implications." "Policies
that have federalism implications" are
defined in the Executive Order to
include regulations that have
"substantial direct eflect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government."

TSA proposes that this rule would
preempt certain State, local, and tribal
requirements, including any such
requirements proscribing or restricting
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security measures during die physical
transfer of custody and control of a rail
car containing hazardous materials Hiis
IB nontfttanl with appUcahlB statutes
Hiid with sniinil policy Congress has
enacted comprehensive Federal railroad
laws [49 U.S.C. 20II)1 el seq), which
mandate tlul "|l|aws, rrauuitioiis and
orders related to railroad safety and
laws, regulations, and orders related to
railroad security [] be nationally
uniform to the extent pranhnnhle." Sap
40 USC 20106 To achieve iialiun.il
uniformity, the Federal railroad laws
"expressly preempt!) stale authority to
adopt safety rules, save for two
exceptions." See Union Pacific Railroad
Co. v. California Public Utilities
Comm'n. 346 F.3d H51.868 [9th Cir
2003). 5000/9049 U.S.C. 20108. A state
may enact or continue in force a law
reliilfld In railroad safety or security
"until the Secretary of Transportation
(with respect to railroad safpty mailers),
or the Secretary of Homeland Security
(with respect to railroad security
matters), prescribes a regulation or
issues an ordar covering tha subject
matter of the State requirement" 49
U.S C. 20106. "Even after such a federal
regulation Issues, a State may adopt a
more stringent law when 'necessary to
eliminate or reduce an essentially local
safety or security hazard* If It 'Is not
incompatible' with the federal
regulation and 'does not unreasonably
burden interstate commerce "" CSX
Transportation, Inc. v Williams. 400
F.3d at 670-71; 49 U.SC 20106

A primary security concern related to
the rail transportation nf hazardous
materials is the prevention of a
catastrophic: release or explosion 111
proximity to densely populated areas,
Including urban anas and events'or
venues with large numbers of people in
attendance. Also of major concern is the
release or explosion of u rail car In
proximity to iconic buildings,
landmarks, or environmentally
significant areas These are national
concerns that require a uniform national
regulatory approach that does not
require reguldted parlies to implement
different measures in different
jurisdictions across the nation T5A is
therefore proposing a nationally-
uniform regulatory provision requiring
chain of custody procedures This
wmild .ivoid lira Gulden on interstate
commerce that would result if multiple
States and localities established their
own chain of custody requirements

Although proposed § 1580.107 would
preempt State end local requirements
addressing tire same matters, TSA does
not believe that the proposed custody
and control requirements of this
rulemaklng would have an Immediate

substantial direct effect on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. The rule would
not require any actions by States or
localities In addition, only one state has
enacted a measure addressing chain of
custody and control requirements for
the rail transportation of hazardous
uidleridls.™ Thus, it appears that the
proposed rule would not hove sufficient
feditrallHin implications to warrant the
praparalinn of a Federalism Assessment
at this time TSA invites comments from
Statoa and localities on whether
promulgation of H final nila with the
preemptive offsets provided in urojjosed
§ 1580.109 would have substantial
direct eftpcts on States and localities
Additionally, TSA plans to consult with
the Stales and/or their representatives
during the public comment period
concerning this proposed rule.

G Environmental Analysis
ISA lias reviewed this ar.linn under

Department nf Homeland Security
[DHS) Management Directive 51U0.1,
Environmental Planning Program
(ofToctivo April 10.2006], which guides
TSA compliance with the National
luiviiuniuenlel Policy Act of 1009
INEPA) (42 U.S.C. 4321-43701). We
hdve determined that this proposal Is
covered by the following categorical
exclusions (CATEX) listed In the DHS
regulation, to wit Number A3(a)
(administrative and ragiildtnry activities
involving tha promulgation of rules and
Ihu dflvimjjjminil of policies); paragraph
A4 (information gathering and data
analysis), paragraph A7(d) [conducting
audits, surveys and data collection of a
minimally intrusive nature, to Include
vulnerability, risk and structural
integrity assessments of InfrastnictuiniO.
paragraph B3 (proposed activities and
operations to bo conducted in existing
structures that are compatible wilh
ongoing functions), and paragraph Bll
[routine monitoring and surveillance
activities that support homeland
security, such as patrols, investigations
and Intelligence gathering)

Additionally, wo have determined
that this proposal moats the three
conditions required fur a CATEX to
apply, as described In paragraph 3 2
[Conditions and Extraordinary
Circumstances) The rule establishes
new security requirements for rail
transportation, to Include. Requiring
freight and passenger railroad carriers,
rail transit systems, curtain rail

" CnliEornU adopted thn "Local Cmnmuflilj Rut
5KurliyActoT200B nnOadmr 1,2001k

hazardous materials shipper and
receiver facilities, tourist, scenic,
historic, and excursion rail operations
[whether operating on or off the uenunil
railroad system ot transportation], end
private roil car operations (on or
connected to the general railroad systnm
of transportation) to give TSA officials
and DHS officials working with TSA
access to carry out security-related
duties, requiring freight and passenger
railroad carriers, certain rail hazardous
materials shipper and receiver faulilies,
and roil transit systems to appoint and
use rail security coordinator* as TSA
points of contact, requiting freight
railroad corners and certain rail
hazardous materials shipper and
receiver facilities to track and report the
location of specified rail cars upon
request, requiring improved security
measure* to protnrl rarlnin railroad
shipments, and extending the protection
of the SSI uiogr.nn to rdi) transportation
information

H Energy Impact Analysu,
Thn energy impact uf the notice has

boon asnBKSHd m accordance with the
Energy Policy and Conservation Act
[EPCAJ, Pub L 94-103. as amended (42
U.S.C 0362) We have dclcimined that
this rulemaking Is not a major nujulatnry
action under the provisions of thn
EPCA. Wo also have analyzed this
proposed rule under EO mail.
"Actions Concerning Regulations That
Significantly Affect Energy Supply.
Distribution, or Use." 68 FK 28355 (May
18, 2001). We have determined that H is
not a "significant energy action" under
that ordar. While It is a "significant
regulatory action" under E.O 12UBIi.it
Is not likely to have a significant
adverse effnrt on Ihn supply,
distribution, m me of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action Therefore, a Statement of Energy
Effects is not required for this rule
under EG 13211

List of Subjects
49 CFH Part 1520

Air carriers. Aircraft. Airports.
Mdntime carriers. Rail hazardous
materials receivers. Roil hazardous
materials shippers, Kail transit systems.
Railroad carriers. Railroad safety,
Railroads, Reporting and rocoroKccping
requirements, Security measures,
Vessels

4SCFR Part 1580

Hazardous materials transportation.
Mass transportation. Roil hazardous
materials rocoivora. Rail hazardous
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materials shippers. Kail transit systems.
Railroad corners, Railroad safety,
Railroads. Keporlingand recordkeeping
requirements, Security measures

The Proposed Rule

Fur I he reasons set forth in the
preamble, the Transportation Security
Administration proposes to amend
Chapter XII. of Title 40. Coda of Federal
Regulations, as follows:

Title 4Q—Transportation

Chapter XII—Tranaportatlon Security
Administration, Department of Homeland
Security

PART 1520—PROTECTION OF
SENSITIVE SECURITY INFORMATION

1. The authority citation for part 1320
continues to read as follows:

Authority: 40 U.S.C. 70102-70106. 70117.
40 II S C 114.40113.440U1-44UU7.44U1J-
44914.44910-44018. 44833-44'JJ6.44042.
4G105.

2 In §152(1.1, add dafinltiunsoF "Rail
hazardous nuilHriRta rnneiver," "Rail
luunrdnus material shipper." "Rnl
tricihly," "Rail secure area," "Kail
transit facility," "Rail transit system,"
"Railroad." and "Ruilroad carrier."
amend the definition of "Vulnerability
assessmont" to read as follow*, and
insert in alphabetical onlur.

§1520.3 Terms ueed hi Mile part.

Rail facility moans "rail facility" as
defined in 40 CFK 15BO

Hail hazardous material* receiver
innniift "rail hazardous materials
rcTiniver" ns defined in 49 CFR 15BO 3

Rail hazardous materials shipper
means "rail hazardous materials
shipper" as defined in 40 CFK 1580 3

Rail secure area means "rail secure
area" as defined In 49 CFR lS80.n.

Rail transit facility means "rail transit
facility" as defined In 49 CFR 1580 3.
. Rail transit system or Rail Fixed
Guidon-ay System moans "rail transit
system" or "Rail Fixed Guidoway
System" as defined in 49 CFR 1580 3.

Railroad means "railroad" as defined
in 40 U 5.C. 2010211).

Raihvad carrier means "railroad
carrier" as defined in 40 U.S C.
20102(2)

Vulnerability assessment means any
review, audit, or other examination of
the security ol a transportation
iiifrustruLture asset, airport, uuiritinio
facility; port area; vessel; aircraft;
railroad: railroad corrior, rail facility;
tram; rail hazardous materials shipper
or receiver facility, rail transit system;
rail transit facility; cummercinl motor
vehicle; or pipeline; or a transportation-

related automated system or network,
\vhether during the conception.
planning, design, construction,
operation, or decommissioning phase. A
vulnerability assessment may include
proposed, recommended, or directed
actions or countermeasurcs to address
security concerns.
• * • • •

3. In § 1520 5(h), revise paragraphs
[b)(6)(t). (B) inlroHuctury text, [10).
(11)[i)(A). and (12) introductory text tn

as follows

§1520.5 Saralthre security Information.

* * * * *
Ib) • ' •
(«)* * •
(0 Details of any security inspection

or mvebtigriliun of an alleged violation
of aviation, maritime, or rail
iransporlaliun security requirements of
Federal law that could reveal a security
vulnerability, including the identity of
die Federal special agent or other
Federal employee who conducted Mm
Inspection or audit

(B) Security measures. Specific dulails
of avl iiLion, mat [time, or roll
transportation security measures, both
operational and technical, whnlluir
applied directly by the Federal
Government or another person,
including—

[1Q] Security training mateuals
Recanfc created or obtained fnr tlie
purpose of training persona employed
by, contracted with, or ailing for the
Federal Government or another person
to carry out aviation, maritime, or rail
transportation security measures
required or recommended by DHS or
DOT.

(11) ' • -
(U " ' -
(A) Having unescorted acness to a

secure area of an airport, a rail secure
area, or a secure or restricted area of a
maritime facility, port area, or vessel.

(12] Critical aviation, maritime, or rail
infrastructure asset information Any
list identifying systems or assets,
wliulher physical or viitual, so vital to
the aviation, maritime, or rail
transportation system (including rail
hazardous materials shippers and rail
hazardous materials receivers] that the
Incapacity or destruction of such assets
would have a debilitating impact on
trdiisportatlon security, if the list IB —

4 In § 1520.7. add new paragraph [n]
to read as follows:

§1520.7 Covered persona.

(n] Each railroad canier, rail
hazardous materials shipper, rail
hazardous materials receiver, and rail
transit system subject to the
requirements of part iSHUofthis
chapter

5. Add part 15HO la reed as follows

PART 1580-RAIL TRANSPORTATION
SECURITY

Subpart A—General

Sec
1500.1 Scope
1S8I1.1 Terms usud in this part
19(10 5 Inspection authority.

Sufapart B—freight Hall Including Freight
Railroad Carriers, Rail Hazardous Materials
Shippers, Rail Hazardous Materials
Receivers, and Private Care
1SBQ 100 Applicability
lilBO.101 Rail scLurlty coordinator
1580.103 Larstinn miri slilppmtl

Information Fur turliiin rail cnn
1580.105 Reporting significant suCurily

rancor tu
1980 107 Chain of cimlody and control

reqmiomriitb.
IgflO 1DD Preemptive effect

Subpart C—Passenger RaH Including
Paaaenger Railroad Canton, Rail Transit
Systems, Tourist. Scenic. Historic and
Excursion Operators, and Private Can
ISHll £00 Applicability
1500 201 Kdil wurlly r.ooriliiiotur
1BHO aOU Ucpurtuig Bigmlirant aerurlly

i»nnurns
Appendix A tu P-irL 15BO—High Threnl
Urlmn Aiwn

Appendix B lo Part 1980—Summary of tho
AppliiMbllily of fart 15IIU

Anthurily; 4Q U S C 114

Subpart A—General

§1680.1 Scope.
Except as provided in paragraph (i) of

ilus section, this part Includes
requirements for the following persons.
Appendix D of this port summarizes the
general requirements for each person,
and tho specific sections in this part
provide detailed requirements.

(a) Hncli freight railroad carrier that
operates rolling equipment on brack that
is part of the general railroad system of
transportation.

(b) Each rail lia&mlcmb materials
shipper thai uffers, prepares, or loads for
transportation in commerce by rail one
or more of the categories and quantities
of hazardous materials sot forth in
§15ti0.lOO(b) of this part

(c) Each rail hazardous materials
receiver, located within a High Threat
Urban Area that ranaives in commerce
by rail nr unloads one or more of the
categories and quantities of hazardous
materials set forth in 51580.100(b) of
this part.
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(d) Each passenger railroad comor,
including a carrier operating light rail or
heavy rail transit service on track that u
pert of the general railroad system of
transportation, each carrier operating or
providing Intercity passenger train
service or commuter or other short-haul
railroail pHssenger service in a
metropolitan or suburban anu (•»
described by 40 U S.C. 20102). and oach
public authority operating pasaongor
train service.

(o) Bach passenger or freight railroad
earner hosting an operation described in
paragraph (d) of this flection.

(0 Bach tourist, scenic, historic, and
excursion rail operator, whether
nimrntiug on or off the general railroad
system of transportation

[g] Operation of private can.
including business/office can and
circus trains, on or connected to Ilia
general railroad nystom nf
transportation

[h) Each rail transit systems,
including heavy rail transit, light rail
transit, automated gmdeway. cable car,
inclined plane, funicular, and monorail
systems.

(ij This part does not apply lo .1
freight railroad camor thai openiltiH
rolling equipment only on track inside
nn tnilalfnlion which is not part of the
general railroad system ol
transportation

§ 15BO 3 Terms used In this part.
Fur purposes of this part
Commuter passanger train srnice

moans "train, commuter" as defined in
40 CFK 238 S, and includes a railroad
operation that ordinarily uses diosol or
aleclric powered locomotives and
Milnud passenger can to serve an urban
area, its suburbs, and more distant
outlying communities in the graalor
metropolitan area

Concrol railroad system of
transportation means the network of
standard gage track over which goods
may be transported throughout the
Nation and passengers may travel
between cities and within metropolitan
and suburban areas. (49 CFR port 2l)y,
Appendix A].

Hazardous material means
"hazardous material" as defined in 4D
CFR 171.8.

Heavy rail transit means service
provided by heir-propelled electric
railcars. typically drawing power from a
third rail, operating in separate rights-
of-way in multiple cars: also referred to
83 subways, metros. or regional rail

High nreat Urban Area (HTUA)
means an ana comprising one or more
cities nnd surrounding areas including a
10 mile buffer zone, as listed in
Appendix A of this part

Improvised explosive device means a
device falincHteo In an Improvised
manner that Incorporates explosives or
destructive, lethal, noxious,
pyrotechnic, or incendiary chemicals in
its design, and generally Inrludes a
power supply, a switch or timer, and a
detonator or imitator.

Intercity passongHr train service
means huth "train, long-distance
Intercity pdBxtmger" and "train, short-
rilslance intercity passenger" as defined
In 49 CFR 23H.5

Light rail transit means service
provided by self-propelled electric
rallcan. typically drawing power from
an overhead wire, operating In eithar
exclusive or non-exclusive rights-of-way
in single or multiple cars and with
shorter distance trips and frequent
stops: also referred to as streetcars,
trolleys, and trams

Offers or offerer moons:
(1) Any person who doos either or

both of the following.
(1) I'orfornu, or is responsible for

performing, any pro-transportation
function for trans|iortHtion of the
hazardous material in commerce.

(n) Tenders or makes the hazardous
malBiialnvailable to a carrier for
transportation in commerce.

(2) A carrier in not nn offerer whnn it
performs a function required as a
condition of acceptance of a hazardous
material for transportation in commerce
(such as reviewing shipping papers,
examining packages to ensure that they
me in uonformance with the hazardous
materials legulations. or preparing
shipping documentation for Its awn use)
or when it transfers a hazardous
material to another carrier for continued
transportation In commerce without
performing a pro-transportation
function. (49 CFK 171 0)

Passenger car means rail rolling
equipment intended to provide
traiupnrtali»n fur members of the
general public, diid includes d self-
propelled car designed to carry
passengers, baggage, mail, or express.
Tills term includes a passenger coach,
cab car. and a Multiple Unit (MU)
locomotive In the context of art iculated
equipment, "passenger car" means lhal
sogmonl of the rail rolling equipment
located between two trucks. This term
docs not include a private car (49 CFR
238 5)

Passenger train moans a train that
transports or Is available to transport
members of the gunei a] public. 149 CFR
2385)

Private air means rail rolling
equipment that is used only for
excursion, recreational, or private
transportation purposes. A private car is
not a passenger car. (49 CFR 23B.5)

Rail facility means a location at which
rail cargo or infrastructure assets ore
stored, cargo Is transferred between
conveyances and/or modes of
transportation, where transportation
command anrl control operations ore
porfbrmnd. or maintenance operations
dru performed. The term also includes,
but is not limited to, passenger stations
and terminals, r.iil yards, crow
management centers, dispatching
cantors, transportation terminals and
stations, fueling centers, end
telecommunication opiilers.

Rail hazardous materials receiver
means any fixed-site facility (lint has a
physical connection to tlio general
railroad system of transportation anrl
receives or unloads from transportation
in commerce by rail one or moro of ihn
categories and quantities of hazardous
materials SB! forth In §15S0.109(b) of
this part, but does not include a facility
ownod or oprratod by a department,
agency, or instrumentality ol the Federal
Covcrnmnnl

Hail hazardous materials shipper
means any fixed-silo fnnlily that has a
physical connection In Ilia general
railroad system of transportation nud
offers, prepares, or loads for
transportation by rail onn or more of the
categories and quantities of h.i/nrduus
materials sot forth in §1580,1 UU[b] of
tiiis part, but doos not Include a facility
owned or operated by a department,
agency, or instrumentality of tlie Federal
Government

Rail secure area means a secure
hn.dliuii(s] identified by a rail hazardous
mittenals shipper or rail hazardous
materials receiver whore security-
related pre-trnnaportation or
transportation functions are performed
or rail cars containing the categories and
quantities of hazardous materials set
forth in § 1580 llll)(b) are prepared,
loaded, stored, and/or unloaded

Rail transit fiiritity means rail transit
stations, terminals, and locations at
which rail transit infrastructure assets
are stored, command and control
operations are performed, or
maintenance is performed The term
also includes rail yards, crew
management canton, dispatching
centers, transportation terminals and
stations, fueling centers, and
telecommunication canters.

Rail transit system or "Rail Fixed
Gmdeway System "means any light,
heavy, or rapid rail system, monorail,
inclined plane, funicular, cable car,
trolley, or automated guideway,

Railroad means any form of
noiiliilihway ground transportation that
runs on rail's or electromagnetic
guidcways, including: Commuter or
other short-haul railroad passenger
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service In a metropolitan or suburban
aroa nnd commuter railroad service that
wan operated by die Consolidated Rail
Corporation on January 1.1979. and
high speed ground transportation
systems that connect metropolitan areas,
without regard to wliotlier tliose systems
use now technologies nol associated
with traditional railroads; but does not
include rapid trdnsll operations in dii
urlmn area llinl are not connected to the
general railroad system of
transportation. (49 U S.C. 20102(1)1

Railroad carrier moans a person
providing railroad transportation. (49
U.S.C 20102(2))

Rasidut: means the hazardous material
remaining in a packaging, including a
Lank car. afler its contents have boon
unloaded tn thn maximum extant
practicable and before the packaging is
uither refilled or cleaned of hazardous
material and purged to remove any
haxHrdous vapors (40 CFR 171.B)

Tourist, scenic, historic, or excursion
operation moans a roilniad operation
that carries passengers, often using
antiquated oquipmnnl. with (he
conveyance of me jjassengers to a
particular destination not being the
principal purpose Train movements of
new passenger equipment for
demonstration purposes ore not touiist.
scenic, historic, or excursion operations
(49 CFR 230 5)

I ransportalion 01 transport means the
mavemant nf pro|ierly including
loading, unlnriiliiig, and storage.
Transportation or transport also
Includes the movement of people,
boarding, and disembarking incident to
that movement

915B0.5 Inspection authority.
(a) This section applies to the

following:
(1) Each freight railroad carrier that

operates rolling equipment on track that
is part of the general railroad ty.item of
transportation.

(2) Each rail hazardous materials
shipper as defined in § 15BO 3

(3) Each rail hazardous uidterlals
icccivci located within an HTUA.

(4) Each passenger railroad earner,
including a carrier operating light rail or
heavy rail transit service on track thdt is
part of the general railroad systflm of
transportation, each carrier operating or
providing Intercity passenger train
service or cum muter or other short-haul
railroad pahbanger service In a
metropolitan or suburban area [as
described by 49 U.S.C. 201UZ), .md each
public authority operating passenger
train service

(5) Each passenger or freight railroad
carrier hosting an operation described in
paragraph [a)(4) of this section

(6) Each tourist, scenic, historic, and
Axniminn rail operator, whether
operating on or off the general railroad
system of transportation.

(7) Operal ion of private cars,
including business/office cars and
circus trains, on or connected to the
general railroad system of
transportation

(fl) Each rail transit system
- (b) The persons described in
paragraph (a) of this section must allow
'1SA and other authorized DHS officials,
at any time and in a reasonable manner,
without advance notico. to enter,
inspect, and test property, facilities,
equipment, operations, and to view,
inspect, and copy records, as necessary
In carry out TSA's SBLurity-rolouid
statutory or regulatory authorities,
including its authority to—

(1) Assess throats to transportation.
(2) Enforce security-related

regulations, directives, and
requirements;

['A] Inspect, maintain, and tost security
facilities, equipment, and systems.

(4) Ensure the adequacy of security
measures for the transportation of
passuiigeis and freight, including
naxRnUms materials;

(5) CJvanBA the implementation, and
ensure the adequacy, of security
mnasures at rail yards, stations,
terminals, transportation-related araris ul
mil hazardous materials shipper Ami
recmvar facilities, crew management
canters, dispatch canters,
telecommunication canters, nnd other
transportation facilities and
infrastructure.

(6) Review security plnns; and
(7) Carry out such other duties, and

exercLse such other powurs. raldling to
transportation security as the Assistant
Secretary of Homeland Security for the
TSA considers appropriate, to the extent
authorized by law.

(c) TSA and DHS officials working
with TSA, may enter, withoul advance
notice, and be prnfinnl within nny area
or within any conveyance without
arrnss me'dla or Identification media
issued or approved by a railroad carrier,
transit system owner or operator, rail
hazardous materials shipper, or rail
hazardous materials receiver in order to
inspect or test compliance, or perform
other such duties as TSA may direct

Subpart B—Freight Rail Including
Freight Railroad Carriers, Rail
Hazardous Materials Shippers, Rail
Hazardous Materials Receivers, and
Private Cars

915B0.100 Applicability.

(a) Applicability. The requirements of
this subpart apply to:

(1) Each freight railroad carrier that
operates rolling equipment on track that
ib part of the general railroad system of
transportation

(2) Rich rail hazardous materials
shipper as defined in smlinn 1580.3.

(3) Each rail hazardous materials
roraiver located with an HTUA

(4) Each freight railroad carrier
hosting a passenger operation described
111 glSBOlfd) of this part

(5] Operation of private cars,
Including business/office cars and
circus trains, on or connected to the
general railroad system of
transportation

[b) Hazardous materials The
ranuirHments of this subpart apply lu

(1) A rail car containing more than
2,268 kg [5,000 Ibh) ufa Division 1 1.
1 2. or l 3 (explosive) material, as
defined in 49 CFR 173 50:

[2] A tank car containing a malarial
puibonous by inhalation 01 dnfiiied in
49 CFR 171 6, including Division 2.3
gases poisonous by inhalation, as set
forth In 40 CFR 17.11I5(c) nnd Division
6 1 liquids meuliuu llw defining criteria
in 49 CFR 17J 132(a)(l)(III) and
assigned tn hazard zone A or hazard
zone D in rfccordmice with 40 CFR
17H.i33(a), other than residue: and

(3) A rail car containing a highway
route-control led quantity of a Class 7
(radioactive) material, as del mud in 40
CFR 173 403.

0,1580.101 Rail security coordinator.
(a) Applicability* Tins tot linn rippllus

to:
{!] Each freight railroad carrier that

operates rolling equipment on track thai
is part of the general railroad system of
transportation.

(2) Each rail hazardous materials
shipper es defined in § 1580.3

(3) EarJi rail hazardous materials
receiver located with an HTUA

(4) Each freight railroad carrier
hosting tlio passenger operations
described in & 1990.1 [d) of this part

(5) Each private rail car operation,
including business/office cars and
circus trains, an or connected to the
general railroad system of
transportation, when nohfird by 'I SA.
in writing, that a throat exists
concerning that operation

(b) Each person described in
paragraph (a) nf this section must
designate and use a primary and at least
one alternate Rail Security Coordinator
(RSC).

[c) The RSC and alternates) must be
appointed at the corporate level

[d) Each freight railroad carrier, rail
hazardous materials shipper, and rail
hazardous materials receiver required to
have an RSC must provide to TSA the
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names, title, phone immber(a), end e-
mail address(es) of tha RSCs and
alternate KSCs. and mual notify T5A
willun 7 calendar days when any of this
information changes.

(e) Each freight railroad carrier, rail
ha/iirdous materials shipper, and rail
hazardous materials receiver required to
have an RSG must ensure that at least
oneRSC

(1) Serves as the primary contact for
intelligence Information and secunty-
relelod activities and communications
with TSA. Any Individual designated as
an RSC may perform other duties in
addition to those described m this
section.

(2) Is available to TSA on n 24 hour
a day 7 days a week basis.

[3| Coordinates security practices and
procedures with appropriate law
enforcement and emergency response
agencies.

§1380.103 Location and shipping
Informallon for certain rail cam.

(a) Applicability. This section applies
to.

(1) Earh freight railroad carrier
transporting one or more of the
categories and quantities of hazardous
materials aet forth in § 1590100(b) of
this part

(2) Edi.li rail hazardous materials
shipper as defined in § 1560 3

(3) Eadi rail hazardous mnlerials
rocoivor located with an HTUA

(b) Each person described in
paragraph (a) of this section must hava

Eroceduns in place to determine iho
icetion and snipping information for

each rail car under Us physical uisludy
and control tliat contains one or mom of
the categories and quantities at
hazardous materials set fnrlh in
§158U.100(b) of this part.

(c) The location and shipping
information required in paragraph (b) of
this section must include the following:

(1) The rail car's current location hy
city, county, and state, including, for
freight railroad carriers, tlie railroad
milepost. track designation, and the
time that the rail car's location wan
determined.

(2] The rail car's routing, if a freight
railroad carrier.

(3) A list of the total number of rail
cars containing the materials listed in
§ 1580.100[b) of this part, broken down
by

(I) Thft shipping name prescribed for
the material in column 2 of the table in
49 CPR 172.101:

(ii) The hazard clasii or division
number prescribed for the material in
column 3 of the table in 49 CFR
172] 01, and

(HI) The identification number
prescribed for the material in column 4
of the table in 49 CFR 172.101

(4) Each rail car's initial and number
(5) Whether inn MI) car is In a train,

rail yard, siding, rail spur, or rail
hazardous materials shipper or receiver
facility. Including the name of the rail
yard or siding designation.

(dj Upon request by TSA. each
railroad carrier, earn, rail hazardous
materials shipper, and each roil
hazardous materials rocoivor must
provide the location and shipping
information to TSA no later than 1 hour
after receiving the roquosl. unless
otherwise approved by TSA

[e) Hie freight railroad curler, rail
hazardous materials shipper, and rail
hazardous materials recoivor must
provide the requested location and
shipping information to TSA by one of
the following motliods:

(I] Electronic data transmission in
spreadsheet format

(2) Electronic data transmission in
MyperTftxt Markup Language (HTML)
formal

(3] Electronic riala transmission in
Extensible Markup Uuuiuaga (XML)

(4) Facsimile transmission of a hard
copy spreadsheet in tabular formal

[5] Posting the information to a secure
Wob site address approved by TSA

(6) Another format approved in
writing by TSA.

51560.105 Reporting significant socurily
concerns.

(a) Applicability This suction applies
to:

(1) Each freight railroad carrier thai
operates rolling utmipmtml on (rack that
is part of the gaiwriil railroad system of
transportation

(2) Each rail hazardous malarials
shipper as dafinwl In § 1580.3.

(3) Each rail hazardous materials
receiver located with nn HTUA.

(4) Each freight railroad carrier
hosting a passongor operation described
in § 15B0.1(d) of this part.

(5) Operation of pnvatncan.
including business/office cars BUI]
circus, on or connected to the general
railroad system of transportation trains.

(bj Each person described in
paragraph (a) of this section must
immediately report potential throats and
significant security concerns to DHS in
a manner prescribed by TSA

(c) Potential throats or significant
security concerns encompass incidents,
suspicious activities, anil Ihrnal
Information including, but not limited
lo. the following:

(1) Intarfareiice wilh the train crew
(2) Domb throats, specific and non-

specific.

(3) Reports or discovery of suspicious
items that result in the disruption of
railroad operations.

(4) Suspicious activity occurring
onboard a train or inside the facility of
a freight railroad carrier, rail hazardous
materials shipper, or rail hazardous
materials receiver that results in a
disruption of operations.

(5) Suspicious activity observed at or
around rail cars, facilities, or
infrastructure used in tha operation of
the railroad, rail hazardous materials

r, nr rail hazardous materials
receiver

(b) Discharge, discovery, or seizure of
a firearm or other deadly weapon on a
train, in a station, terminal, facility, or
sloraga yard, or other location used In
the operation of the railroad, rail
hazardous materials shipper, or rail
hazardous materials receiver.

(7) Indications of tampering wilh rail
cars.

(B) Information relating 10 tha possible
surveillance of a train or facility, storage
ynrd, or other location used in ilut
operation of the railroad, rail hazardous
materials shipper, or rail hazardous
maleridls receiver

(II] Correspondence received by the
freight railroad carrier, rail hazardous
materials shipper, or rail hazardous
materials receiver Indicating a potential
threat.

(10) Other Incidents involving
breaches of the security of the freight
railroad carrier's, rail hazardous
materials shipper's, or rail hazardous
materials receiver's operations or
facilities.

(d) Information reported should
include, as available and applicable.

(1) The mime of the reporting freight
railroad carrier, rail hazardous materials
shipper, or rail hazardous materials
receiver and contact information,
including a telephone number or e-mail
address

(3) TliH affected train, station.
terminal, rail hazardous materials
facility, or other rail facility or
infrastructure.

(3) Identifying information on the
affected train, train line, and route.

(4) Origination and termination
locations for llv affected train.
including departure and destination city
and the rail line and route, as
applicable

[5} Current location of the affected
tram.

[G] Description of the throat, incident,
or activity

(7) The names and other available
biographical data of individuals
involved In the llimat, incident, or
activity.

(B) The source of any threat
information
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§ 198D.107 Chain of custody and control
requirements.

(a) Within or outside of an HTUA. rail
hazardous materials shipper
transferring to earner Except as
provided in paragraph (n) of this
section, at each location within or
outside of an HTUA, a rail hazardous
materials shipper transferring custody of
a rail car containing one or more of the
categories and quantities of hazardous
materials set forth in §16B0.100(b) to a
freight railroad carrier must:

(1) Physically inspect the rail car
before loading for signs of tampering,
including closures mid seals, other signs
that the security of Ihe cur may have
been compnnnisad: nmpiciam llunib or
items Ihnl do not belong, including (he
presence of an improvised explosive
device.

(2) Keep the rail car in a rail secure
area from the time the security
inspection required by paragraph (a)(l)
of Una section or by 49 CFR173 31(d).
whichever occurs first, until the freight
railroad carrier takes physical custody
of the rail car

(3) Document the transfer of custody
to the railroad carrier in writing or
electronically

fb) Within'or outside of an HTUA,
earner receiving from a rail hazardous
materials shipper. At each local inn
within or oulude of mi HTUA wliera a
frulght railroad earner receives from a
rail hazardous mulerlala shipper
custody of a rail car containing one or
more of the categories and quantities nt
hazardous materials set forth in
S1580 100(b). the freight railroad carrier
must document the transfer In writing
or electronically and perform iho
roquuod security inspection in
accordance with 40 CFR 174 S.

(c) Within an HTUA. earner
tninsfiimng to earner. Within an HTUA.
whenever n rail tar (.onlaimng one or
more of the categories and quantities oi
lidiurdoiut materials set forth In
§1580.100(b) Is transferred from one
freight railroad carrier to another, each
freight railroad carrier must adopt and
carry out procedures to ensure that llm
rail car is not left unattended at any
time during the physical transfer of
custody These procedures must include
the receiving freight railroad carrier
performing the required security
inspection in accordance with 49 CFR
174 D Both the transferring and the
receiving railroad carrier muni
document the transfer in writing or
electronically

(d) Outside of an HTUA, carrier
transferring to carrier Outside an
HTUA, whenever a rail car containing
one or more of the categories and
quantities of hazardous materials sat

forth in § 15HO lOUfb] u transferred from
one freight railroad carrier to another,
and the rail car containing this
hazardous material may subsequently
enter an HTUA. each freight railroad
carrier must adopt and carry out
procedures to ensure that tho rail car ib
not left unattended at any tuna during
tho physical transfer off ustody. These
procedures muni intJude (he receiving
railroad cnmnr performing the required
sncurity inspection In accordance with
49 CFR 174.9. Both the transferring and
the receiving railroad carrier must
document the transfer of custody in
writing or electronically.

(oj Within an HTUA. canitv
transferring to mil lumirdvm> materials
receiver. A freight railroad earner
delivering a rail car containing one or
morn of the ualogoncs and quantities of
naXfirdniifl materials set forth In
blSHO 1UU[b) to a rail hazardous
material* rargivar located within an
IITUA must not leave the rail car
unattended in a non-secure area until
the rail hazardous materials receiver
accepts custody of the rail car Both I)IH
railroad carrier and the rail liaznrdoiui
materials receiver must document the
transfer of custody in writing or
ftlaclromcdliy

(f) Within an HTUA. rail hazardous
materials receiver mceivmg from carrier
Except as provided in paragraph (j) ot
this flflrlinn, a rail hazardous materials
receiver located within an HTUA that
rumivub a iriil car containing one or
more of the categories and quantities of
hazardous materials sot forth in
fi 1580100(b] from a freight railroad
corner must

[l) Enfture that the rail hazardous
materials receiver or railroad carrier
maintains positive control of tho rail car
during the physical transfer of custody
of the rail car

(2] Keep the rail car in a rail secure
nraa until the rar is unloaded

(3) Document the transfer of custody
from the railroad earner in writing or
electronically

(g) Within or outside of an HTUA. rail
hazardous materials receiver refecting
car This section does not apply to a rail
hazardous materials receiver that does
not routinely offer, prepare, or load for
transportation by rail one or more of the
categories and quantities of hazardous
materials set forth in § 1580.100(b). If
such a receiver rejects and returns n tail
car containing one or more of the
categories and quantities of hazardous
materials set forth in S 15B0.100fb) to
the originating offerer or shipper, the
requirements of this section do not
apply to the receiver The requirements
of this section do apply to any railroad

carrier to which the receiver transfers
custody of the rail cor

(hi Document retention. The
documents required mirier this section
must be maintained for at least 00
calendar days and made available to
TSA upon request

(i) Hail secure arm. The rail
hazardous materials shipper and the rail
hazardous mnlorlabi receiver must use
physical security measures to ensure
that no unautlionzed person gains
access to the rail secure area

(l) Waivers for rail hazardous
materials receivers. A rail hazardous
materials receiver located within itn
HTUA may request from TSA a waiver
from srime or all of the requirements of
this section if the receiver demaiistralRS
that the potential threat from its
activities n. insufficient to warrant
compliance with this section TSA \vill
consider nil relevant circumstances,
including—

[l] The amounts and typos of all
hazardous materials received

['2) Tho geography of the area
surrounding the receiver's facility.

(:i) Proximity to entities that may bo
attractive targets, including other
businesses, housing, schools, and
hospitals

(4) Any information regard ing threats
to the facility

(5) Other circumstances that indicate
the poleutidl threat of tlie receiver's
facility dons not warrant compliance
with this section.

§1580.109 Preemptive effect.
Under 40 U S C 20106, ituu.mcu of

§ 1580 107 of this subpurt preempts any
State law, role, regulation, order or
common law requirement covering the
same subject matter.

Subpart c—Passenger Rail Including
Passenger Railroad Carriers, Rail
Transit Systems, Tourist, Scenic,
Historic and Excursion Operators, and
Private Cars

a 1580.200 Applicability.

Tills Riib(Mrt includes requirements
for

(a) Each passenger railroad carrier,
including, a carrier operating light rail or
heavy rail transit service on track that is
port of the general railroad system of
transportation, each cnrrier operating or
providing intercity passenger train
service or commuter or other short-haul
railroad passenger service in a
metropolitan or suburban area (as
described by 4Q U S.C 20102). and each
public authority operating passenger
train service

(h) Each passenger railroad carrier
hosting an operation described in
paragraph (a) of this section
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(c) Each tourist, scenic, historic, and
excursion rail operator, whether
operating on or off the general railroad
system of transportation.

[d) Operation oi private cars,
including business/office cars and
circus trains, on 01 connected to the
general railroad system of
transportation

(el Each rail transit system

§ 1580.201 HaH security coordinator.

(a) Applicability. This senhun applies
to

(1) Each passenger railroad carrier,
including a carrier operating light rail or
heavy rail transit service on track that is
part at the general railroad system of
transportation, each carrier operating or
providing intercity passenger train
service 01 commuter or oilier short-haul
railroad passenger service in H
metropolitan or suburban aro.i (as
described by 49 U 5 C 20102), and each
public authority operating passenger
train service

(2] Ench pasflpngar railroad i-Hrntir
hosting an operation dosrnlmd in
paragraph (a](l) of this suction

(3) Each rail transit system.
(4) Each private rail car operation,

including business/office cars and
circus trains, on or rainnartud la tin*
general railroad system nf
transportation, when notified by TSA.
in willing, thai a security threat exists
coiicurmng thfll operation

[5] Each lounst. hcumc, lust uric, or
excursion operations, whether on or off
the general railroad system of
transportation, when notified by TSA.
in writing, that a security throat oxirilH
concerning dial operation

(b) Each parson described in
paragraph (a) of this section must
designate and use a primary nnri Hi least
one alternate Roil Security Coordinator
(RSC1.

(c) The RSC and alternalc(s) must bo
appointed at the corporate lavol.

(d) Each passenger railroad carrier
and rail transit system required to have
an RSC must provide to TSA thu names,
titles, phono numbers), and e-mail
address(os) of the RSC1;. and alternate
RSCfl, and must notify TSA within 7
calendar days when any of 111 Is
iiifuniialiuii changes

(e) Each passenger railroad carrier and
rail transit system required to have an
RSC must ensure that at least one RSC-

(1) Servos as the primary contact for
intelligence information and serunly-
rolatoa activities and communications
with TSA Any individual designated m
an RSC may perform other duties in
addition to those doscriberi In this
section

[2] Is available to TSA mi a 24 hours
a day 7 days a week basis

[3] Coordinate security practices and
procedural with appropriate law
nnforrament and emergency response
agencies.

51580203 Repotting significant security
concema.

[a) Applicability This section applies
lo

(1) Ench passenger railroad carrier.
Including a carrier operating light rail or
heavy rail transit service on track that Is
part of the general railroad system of
transportation, each carrlor operating or
providing intercity passenger train
service or commuter or other short-haul
railroad passenger service in a
metropolitan or suburban area (.IK
described by 43 U S C 20102), and each
public authority operating juisbmiger
train service

(2) Each passenger railroad carrier
hosting an upor.itInn described In
paragraph (a)(l] of this section.

|3] Each tourist, scenic, historic, and
excursion rail operator, whether
operating on or off tiio general railroad
system oi transportation.

(4) Operation of prtvato cars,
including husInuss/uiTicu LAIS dull
circus trams, on or connected lo the
general railroad system of
transportation.

(5) Lac.li rail transit system.
(D) Each person described In

paragraph (a) of this section must
Immediately report potential throats or
significant security concerns to D1IS in
a manner prcscrihfld by TSA

(c) J'otontial throats or sigiiificmil
security concerns eiimrnpau incidents,
suspicious activities, and threat
information including, but not limited
to, the following:

(1) Interference with the train or
transit vehicle crew

(2) Bomb threats, specific and non-
specific.

(3) Reports or discovery of suspicious
Items that result In the disruption of rail
operations

(4) Suspicious activity occurring
onboard a hum or transit vehicle or

inside the facility of a passenger railroad
carrier or rail transit system that results
in a disruption of rail operations

(5) Suspicious activity observed at or
iiroiind rail cars or transit vehicles,
facihtiss, or infrastructure ii.wid in the
operation of the pessungor railroad
carrier or rail transit system

[6] Discharge, discovery, or seizure nf
a firearm or other deadly weapon nn a
train or transit vehicle or in a fllalivn,
terminal, facility, or storage yurd, ur
other location used in the operation of
the passenger railroad carrier or rail
transit systam.

{7) Indications ol tampering with
passenger rail cnrs ur rttil transit
vehicles

(B) Information relating to the possible
surveillance of a passenger tram or rail
transit vehicle or facility storage yard,
or other location used In ths tipmHtion
of the passenger railroad carrier or rail
transit system

(9) Correspondence received by the
paflflHMger rail rand carrier or roll transit
system iiiilicriliiig a potential throat to
rail transportation

(10) Other incidents involving
breaches of the sprurily of the pfwscmger
railroad carrier nr the rail transit system
operations ni facilities

(d) Information reported should
include, as available and applicable

(1) Tim minm of the pasbongor railroad
carrier oi mil transit system and contact
information, Including a telephone
number or e-mail address

(2) Tho affected Kldtkin, terminal, or
other facility

I;H) Identifying Information on the
affected passenger train or rail transit
vehicle including number, train or
transit lino, and route, as applicable.

(4) Origination und termination
locations for the effected passenger train
or rail transit vehicle, including
dpparturp and destination city and the
rail ur transit line and route

(5) Current location of thn affected
passenger tram or rail transit vehicle

(B] Description of the throat, Incident,
or activity.

(7) The names and other dvailable
biographical data nf individuals
involved in llm llinml, incident, or
activity

(B) The source of any threat
Informal inn.
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APPENDIX A TO PART 1580—HIGH THREAT URBAN AREAS (HTUAs)

State Candidate urban area Geographic area captured In the data count Previously designated
areas included

urban

AZ -

CA ...

CO .

DC

FL ...

OA

HI

IL .

IN

KY

LA.

MA

MD

Ml

UN

MO

NC

NE

NJ

NV

Phoenix Area" .

Anaheim/Santa Ana Area

Bay Area

Los Angeles/Long Beach Area

Sacramento Area' . . ,

San Diego Area*

Denver Area

Natural Capital Region

Fort Lauderdale Area ..

Jacksonvlle Area .

Miami Aroa

Orlando Area ..

Tampa Area* .

Atlanta Area . ._ .

Honolulu Area

Chicago Area

Indianapole Area . ,.

Louravfllo Area*

Baton Rouge Aroa* . .

New Orleans Area .

Boston Area

Balllmore Area ..

Detroit Area

Twin Cities Area . .

Kansas City Area . _. .

SI Louis Area . ......

Charlotte Area

Omaha Area'.. ._ .

Jersey City/Newark Area

Las Vegas Area* . » .

Chandler. Gilbert, Gtendale. Mesa, Peona. Phoenix.
Scotlsdale, Tempe. and a 10-mile buffer extending
from the border of the combined area.

Anaheim, Coata Mesa. Garden Grove, Fullerlon, Hun-
llngton Beach, Irvine, Orange. Santa Ana, and a 10-
mle buffer extending from tho border of the combined
area

Berkeley, Daly City, Fremont, Hayward. Oakland. Palo
Alto. Richmond. San Franosco, Sen Jose. Santa
Clara, Sunnyvale. Valtejo, and a 10-mile buffer extend-
ing from the bordor of tho combined area.

Buibank, Gtendato. Ingtowood. Long Beach, Los Ange-
les. Pasadena. Santa Monica. Santa Ctartia. Tonance,
Suid Valley, Thousand Oaks, and a 10-mle buffer ex-
tending from the border of the combined area

EJk Grove, Sacramento, and a 10-ntie butter extending
from tno bordar of the combined area

Chisa Visia, Escondldo. and San Diego, and a 10-mto
buffer extendiig from the border of the combtnod area

Arvada, Aurora, Denver, Lakewood, Westminster, Thorn-
ton, and a 10-mile buffer extending from the border of
the combined area

National Capital Region and a 10-mile buffer extending
from The border of tho combined area

Fort Laudordalo. Hollywood, Miami Gardens, Mlramar.
Pembroke Pines, and a 10-mllD buffer extending (ram
tho border of the combined area

Jacksonville and a 10-mlto buffer extending from tho city
banter.

Htalesh. Miami, and a 10-mile buffer extending from the
border ol the combined area

Orlando and a 10-mle buffer extending from the city bor-
der

dearwaier, SL Petersburg. Tampa, and a 10-mile buffer
extending from the bordar of the combined area

Atlanta and a 10-mile buffer extending from the cUy bor-
der

Honolulu and a 10-mile buffer exlendmg hum ihe dty
border.

Chicago and a 10-rralo buffer extending from the cHy
border

Indianapolis and a 10-mdo buffer extending from Ihe dty

LoubvHe and a 10-rrrie buffer extending from tho dly
border.

Baton Rouge and a 10-mile buffer extending from the
crty bordor

New Orleans and a ID mie buffer axtendbig from the
crty border

Boston. Cambridge, and a 10-mle buffer extending from
the border of the combined area

Baltimore and a 10-mBe buffer extending from Ihe city
border

Detroit, Storing Heights, Warren, and a 10-mlla buffer
extending from the border of the combined area.

Minneapolis. SL Paul, and a 10-mle buffer extending
from the border of the combined entity

Independence. Kansas dty (MO), Kansas City (KS),
Olathe. Overland Park, and a 10-mile buffer extending
from the bordor of tho combined area

St. Louis and a 10-mile buffer extending from iho dty
border.

Charlotte and a 10-mle buffer extending from the dry
border

Omaha and a 10-mile buffer extending from the dry bar-
der

Elizabeth, Jersey dry, Newark, and a 10-mile buffer ox
landing from he border of the combined arae.

Las Vegas. North Las Vegas, and a 10-mte buffer ex-
tending from the border of tho combined entity

Phoenix. AZ

Anaheim, CA; Santa Ana, CA

San Francisco, CA; San Jose,
CA, Oakland. CA

Los Angeles. CA. Long Beach,
CA

Sacramento, CA.

San Diego. CA

Denver, CO.

National Capital Region, DC

N/A

Jacksonville, PL

Miami, FL

Orlando. FL

Tampa, FL

Atlanta, GA.

Honolulu, HI.

Chicago, IL

Indtanapoks. IN

LoulsvlDa, KY

Baton Rouge. LA.

New Orleans, LA

Boston. MA

Baltimore, MD.

Detroit, ML

Minneapolis. MN. St Paul. MN

Kansas City, MO

St. Louis, MO.

Charlotte. NC

Omaha. NE

Jersey City. NJ. Newark, NJ

Las Vegas, NV
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APPENDIX A TO PART 1580—HIGH THREAT URBAN AREAS (HTUAs)—Continued

Slate Candidate urban area Geographic aria captured in the data count Previously designated urban
areas Included

NY ...

OH

OK

OR

PA

TN

TX

WA

Wl

BullabArea*

New York City Area .. . .

Cinciinail Area - .....

Cleveland Ana

Columbus Area . . _

Toledo Area' . . . . _ .

Oklahoma City Area* . _

Portland Aroa..

Phiadelphia Aroa ... .

Pittsburgh Area .. .._ . ..

Memphis Area

Dallas/Fort Worth/Arlington Area

Houston Area . .

San Antonio Area

Sealde Area

Mriwaukee Aroa

Buffalo and a 10-mile buffer extending from Iho city bor-
der.

New York Cfly. Yonfcers, end a 10-mie buffer extending
from Iho border of the combined area

Clntiman and a 10-mite buffer extending born the city
border

Cleveland end a 10-mte buffer extending irom Hw dfy
border

Columbus and a 10-mile buffer extending from tho city
border.

Oregon. Toledo, and a 10-mue butter extending from tho
border of the combmod aroo.

Norman, Oklahoma and a 10-mile buffer extending from
the border of the combined area

Portland. Vancouver, and a ir>mlle buffer extending
from ttie border of the combnod area.

Philadelphia and a 10-mlto buffer extending from the dry
border

Pittsburgh end a 10-mile buffer extending from the city
border

Memphis end a 10-milo buffer extending from Iho city
border

Arlington. Carrolltan. Dallas, Fort Worth, Garland. Grand
Prairie, Irving, Mesqulte. Piano, and a 10-mile buffer
extending from the border ol the combkiori area.

Houston. Pasadena, and a 10-mile buffer extending from
the border of the cornbinod entity

San Antonio and a 10 mile buffer extending from the city
border.

Seattle. Bottovuo. and a ID-mile buHor extending from
the border of Iho combined area

Mdwaukco and a 10-mile buffer extending from the cay
border.

Buffalo, NY

New York, NY

CtndnnBll, OH

Cleveland. OH

Columbus. OH

Toledo, OH

Oklahoma City, OK

Portland. OR

PKladefphfa, PA

Pittsburgh, PA

Memphis, TN

Dallas, TX. Fort Worth. TX: Arling-
ton. TX

Houston. TX

San Antonio. TX

Seattle. WA.

Milwaukee, wi

'FY05 Urban Areas eligible for suslarnmenl funding through tho FYD6 UASI program; any Urban Area ml Identified as elgjble through the risk
analysis process for two consecutive years wfH not be eligible for continued funding under the UASI program

APPENDIX B TO PART 1580—SUMMARY OF THE APPLICABILITY OF PART 1580
rThls Is a summary—see body of text for complele requlromanla]

Proposed security measure
end rule section

Allow TGA to inspire!
(1580.5).

Appoint rail security coordi-
nator {1560 101 freight;
1580 201 passenger)

Report significant secunly
concerns (1GB0 105
freight. 1580.203 pas-
senger).

Provide location and ship-
ping Information for raD
cars containing specified
hazardous materials If re-
quested (1560 103)

Chain of custody and con-
trol requirements for
transport ol specriled haz-
ardous malonaJs that are
or may be in HTUA
(1560.107)

Freight rail-
road carriers
NOT trans-

porting speo-
fled hazardous

materials

X

X

X

Freight red-
roadcamore
transporting

specified haz-
ardous male*

rials
(I580.100(b»

X

X

X
1

X

X

Rail operations
et certain la-
dliles that

ship (LB., offer,
prepare, or

load for trans-
portation) haz-
ardous mate-

rials

X

X

X

X

X

Rail operations
at certain fa-
dllies that rr>
cerve or un-
load haz-

ardous ma ta-
nalswllhni

HTUA

X

X

X

X

X

Passenger
railroad car-
riers end ral

transit systems

X

X

X

Certain other rail operations
(private. busness/DfTloe, ar-
cus, tourist, historic, excur-

sion)

X

Only If rallied ki wrltng
that security throat exists.

X
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DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 171.173,174 and 179

[Docket No. FRA-2000-25189]

RIN 2130-AHB9

Hazardous Materials: Improving the
Safety of Railroad Tank Car
Transportation of Hazardous Materials

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHM5A). Deparliiiflnt nf Transportation
[nOT]
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: Thu Pipeline and Hazardous
Materials Safety Administration and the
Federal Railroad Administration are
proposing revisions to the Federal
Hazardous Materials Regulations to
improve tlio i.rnshworthmws protection
(if railmad lank rant de-signed to
hnn.spnrt potsnn Inhnlntion linxnnl
materials. Spemfirally. wn am jinipoKing
enlumcml lank uir pBrfnrnMm «
standards fur head and shall iinuat.l!i.
operational restrictions for trams
hauling tank cars containing PIH
materials; interim operational
nisli iclinns Tor trains hauling tank cars
not mauling iliu enhanced pcrforniunrp
sliinddids, HIIel an allowiincu to nu.Tiinfir
the gruss weight of tank cars lliat meal
thennhanued tnnk-head and shell
puncture-resistance system*
DATES: Submit comments by June 2,
2008 To the extent possible. Inle-filod
comments will be considered as we
dovnlop a final rule
ADDRESSES: You may submit comment's
identified by the docket number FRA-
2006-251 Ii9 by any of the following
methods.

• Fuctanil aRuleimikwa Portal littp //
wwiv.nguhtmns.gov Follow the
instructions for submitting comments.

• Fax. 1-202-493-2251
• Atoi/. U S Department of

Transportation. Docket Operations. M-
30, Wast Building Ground Floor, Room
W12-140,12UII New )an;ay AvHiiue. SR.
Washington. DC 20590

• Hand Duhvery: U S. Department of
Transportation. Docket Operations, M-
30. West Building Ground Floor, Room
W12-110.1200 New Jersey Avenue. SE.,
Washington, DC 2059D

Instructions- All submissions must
include the agency name and docket
number (FRA-200B-25169] far this
rulomalung Nate that all comments
received will bo posted without change
to http J/ww\vmgulations gov including

any personal Information Please see the
Privacy Act heading in the "Regulatory
Analyses and Notices" section of this
document for Privacy Ant infnrmaliun
related to any submitted comments or
matflrinlji InlnriiPl users may access
comments received by DOT at http-//
wniv.reffulationii.gov.

FOR FURTHER INFORMATION CONTACT:
William Schaiinuver, (202) 493-4J22U.
Office of Safety Assurance and
Compliance. Federal Railroad
Administration. Lucinda Henrikson,
(202) 493-1345. Office of Chief Counsel.
Federal Railroad Administration; or
Michael Stevens, (202) 366-8553, Office
ot Hazardous Matonals Standards,
Pipeline and Hazardous Materials Safety
Administration.

SUPPLEMENTARY INFORMATION:

Abbreviations- nml TVrms UNEH! in This
Douumenl

Ai\R — AsKJLutiuii uf AtnuriCiin Rallruudi
ADS— Aiilnmalic Oluc-k Signal
Anton Plan — Nnlionnl K.ill Vnfcly An Inn

Finn
ADAMS — Auluiiuitutl DyiiiiiniL An.ilysi* at

Muchiuiiad SvslcniB
AR1 — Anicncnn Rnilwny Car liKhliilu
A PIP— Automated Tract: dnnninlrv Program
HNSI'— "NSr Knilwnv Company
D'l'S — BUIUUU Of I Till Ibpurlfll Hill Slilllhlll S

CiRS— Cuiifiduiiliid Qi»o Call Ripurliiifi
System

( RQ — (.mmnl nn Environmental Qnnlily
( PI1.— CiMiiillv Prevention Cnuilnr
LI— CJilorinr Insluiili!
CP— Canadian PaciflL
CPR— Cuiuliliuiiiil Piulubililv urRuluuau
CSXT— CSX Transportation
DopiirtRianl — U S Uop.inmunl nt

DOW— Dow Clivniluil Cunipuiiy
DDT— U S Dnpnniniiul arTr.in)i|Mirl.iliun
FC33 — Rlnctrmiirnllyf'nnlmllnlPiiPiiiiialic

Dniku Syilums

5y£luin
Fodoral liannol law — Fndprn] hnzJirrinus

nintenuls imiibportalinn law (40 U S C

I'TlA— i Fudmal Railnioil Admlnklratloii
HMR— Hauirdoiis Mutunalii Ruculutlmis
NGRTCP— Nnxl Conornunn Rail Tank Car

Projoct
NPRM— Nulim urPru|iuEiiil Rulunidktng
NTSB— Nnliondl Tnuibpurtutiuii Safuty Ooflnl
OMB— OfTico orMaimKinnont and Dud^cl
PHMSA— Pipnlmn and Hazardous Materials

Safety Administration
Pill— Poison Inhalnllnn Ha«rd
FrC— PQEUIVU Train Control
PV— Pruicnt Vnluo
QA— Quality AssurdiiLi!
R&D — Rosoorcli and Davclo(jiiiuul
RSAC— Rnilrond Safety Advisory Committoo
RSI — Raihvey Supply hintiluln
SAlTrtA-LU— Sab. Accoiintnhlo. Hoxihlc.

Ediuciil, TniiisfiurliitiDn Equity Atl \
Lagncy for Uacrs. Pub L 109-50

HBA— Smnll Busmius Adminisintlon

SOMC — Assui wliun of Amuncan Railimdj;
Safaly and Optrnitionii Mnnagomcnl
Cuimiiilloa

SRT— Srnictural Reliability TcchnoluKica
T.mkCir Mnnual — Abcucmtion of Amuncan

RnilroaJfl Tank C»r Cumiinllcc Tank Cur
Manual

TCC— AuuLialiuu uf Amcrtnm Kailrandb
T.mk CJIT Commiitoc

TFI— Tlio Futlilizur Inslilutu
T1H— Toxic Inlialation Hazard
TRANSCAER* — TTonspurialion Cunimnnity

AwnrenesB and EmorBoncy Rofiponso
1 5A— Dupiirtmunl of I (omulond Sactinly.

rmnsportatioii Sociinty Ailinunatniliun
Trinity — Jnnily Induplrius. Inc
Union Tank — Union Tnnk Car Company
UP— Union PuLifli Rnllruiiil Cumjidiiy "
Vnlpo— Volpe Nniional Tnunportaimn

SysluiiisCtiiilur

Table of Contents for Supplnmnntdry
Inrormation

I Unrkgraiind
II Summitry oCPropnsjils in lliu NPRM
III Slatiilory Aulhurily. Uinjjruitsian.il

Mnndntft. and NTSR Rurummuii(t.iliuii<i
IV Bnuf Ovrrvunr of KRA Pmarnnî  to

Continuous!) linprovu Rnil Sufuty
Ouuidii of Tank Cnr-Sponflc Effmti,

V. Riilflviinl RujjuLilary rnunuwiiil.
VI Kailruflil Acotlunts Invoking IlHZJinLaus

Matun.ils Rckiisus and Accompanying
NTSU Uammnionrintions

A Miiiut
I) 1-ltA's Response* lo Ihu N1 fall Tnnk CAF

RuLununcnUiitiuns Tor Minol
C Mnrdnna
D CrntillL-vlllu
E FRA'c Responses In tin- NTSB Tank Cur

RucinniRDiidalitinb Tor Ltaimtm ilk1

VI! Ev.ilualinfl (lie Risk Rululvd lo Pulenliul
Calailronhlc Release from PIH Innk
djn iuUii! Fulmu

A (•mnilnvilla
U. Minut

VIII The Kmlrcud Indî lry'-; l.inblliiy and ihn
IniptiLl of ALCldcnls Involving llic
Slupmmt of PIH Mnlnnnls nn Insiiraiicp
Cusls and Shipping Ralnt

IX Indiutry EflhrlH In Improve Rnilroad
ElnzanlouB Maluilok I nuiHpurlaLiufi

A Cuncral Industry CHinta
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F Paperwork Reduction Art
C KaguUtlnn Identifier Number (RIN)
11 Unluntbd Mnndulus Roform Ad
I EnvlraiiiuDiilBl AfisuEsmont
J Privacy Act

I Background
I liiznrHaiiR materials are essential to

(lie uconomy or llin United Stains and to
the well being of its pauplii These
material!* are used In water purification.
Farming, manufacturing, and oilier
industrial applications. Railroads carry
over 1 7 million shipments of luzardous
materials annually, including millions
nf ions of explosive, poisonous,
corrosive, flammable, and radioactive
innlerials. 'llio need for hazardous
materials to support essential services
imianR that the transportation of highly
lu/Hrrlous materials is unavoidable.

Kail transportation of hazardous
materials is a sale method Tor moving
largo quantities of hazardous materials
over long distances. The vast majority of
hazardous materials shipped by railroad
tank rar uach ynar arrive at their
cleMin.ihonfl inloly and without
incidnnt In I hi* year 2004 (most recant
dale) dv,iiliil)lu), for uxdjnplu. mil of the
appioxiiiitilHly 1 7 million shipments of
hazardous materials transported by mil.
there won 20 accidents In which u
hazardous material was released In
these accidents, a total nf 47 hazardous
nitilenal rais released some amount nf
product, thus, the risk of a release was
a tiny fr.ii Linn of a percent (u UD2B
percent or 47/1.7uU.ono). Tim DOT
Hazardous Materials Information
System's Inn-year incident data for 19D7
through 2006 Identities a total of 17
fatalities resulting from rail hazardous
materials incidents While even one
death is too many, those statistics show
that train accidents Involving a release
of hazardous materials that causes death
am rare Wo rncognizo. however, that
rail shipuiHnls of hazardous materials
frequently move through densely
pupuliilftd or tinvironinentally-sensitwe
areas where the consequences of an
incident could be loss of life, serious
injury, or significant environmental
damage

Historically, the Pipeline and
Hazardous Materials Safety
Administration (PHMSA), working
closely with the Federal Railroad
Ailminislralinn (PRA). has issued a
number of regulations to improve tlie
survlvablhty of rail lank cars in
accidents ' Among other things,

regulations requini hazardous material
tdiik Lfirs Lu be equipped with lank-heatl
puncture resistance systems (head
protection], coupler vertical restraint
systems (shelf couplers), insulation, and
for certain high-hazard materials,
llinrmnl protection systems The
hiHlniinal safnly record ofrailrchiil lank
car hazardous material transportation
demonstrates that these systems,
working in cumbtnnllun, havi* been
successful in greatly reducing the
potential harm to human health and the
environment when tank ran .ire
Involved in accidents.

In the last several years, howovpr.
thptti have been a number of mil tank
car accidents in which thu car WHS
hreaclipri nmi Mrciiluil lust cm tlm
ground or into Llm HtiiicHjiliHni Ot
particular cunmrn have UBBII nccldunts
involving mHlnriHls thai tire jjoisonuufc.
or toxic, by uih.ildtLUii [referred In rig
PlHorTlU materials). Fur mtainjile. on
January IB, 2002. a Canadian Pacific
Railway Company [CP] train doiailod in
Mloot. North Dakota, resulting in one
death and 11 serious injuries duo to the
rclonso of anhydrous ammonia when
five tank cars carrying the product
ralnstrophlrnlly ruptured, and a vapor
plume covernd the tiarailmiint nie and
siiimiimlingdrPH. On June 2fl. 20(14. a
Union Pacific, RallruHil Company (UP)
train collided with a Burlington
Northern and Santa Fo Railway
l-ompony (now known as UNSI- Knilway
Company) (BNSF) train in Macdona
TPXM, breaching 4 loaded lank rar
lunlriinmg chlorine and causing I UP
deHlhb ul llirue jiHouli* nnd SHI iuusly
injuring 30 others On January 6,2005,
a Norfolk Southern Railway Company
trdin collided with a standing train on
a siding in Gramteville, South Carolina,
'llio accident resulted in tlia broach of
n tank car containing chlorine, and nine
people died From the inhalation of
chlorine vapors. Although none of these
accidents was caused by hazardous
material tank cars, the failure of the tank
cars Involved led to fatalities, injuries,
evacuations, properly and
environmental damage

PnUnrfion Rnpilirmvuit fnr
Tank Can. Detection and Itrpair of docks. Pat
Corrosion I wing Flam. Thermal Pmtnetlon Flmn
and Of/wr Defects of Tank Car Tank*. BO FR 4*KM8
(Sapt 21.1UOS], PBi^firrnnimi.OriLiiiorffticln/ji/ig
Ktuntliinh .U/me/Auwaiu sluuiirfimnh 5BFR

541224 [Sapl M lf»3|, Her/uiiiiaiin Onrntal
Packaging Changnt to Qntuflcntian, lhaard
(Minmamcaliou fticlagJi i£ awJ f fanif/Jiijt
Raqmnavmts Band on UN Standard* and Ajpmcr
InUtnlm.: 35 I*R 32402 (lire. !1.1B10],
Transportation of Haarrdoui Matanalt.
HiveHaaaaus Aamidinentf. M FK 3ft?flO (Suiil 3D.
liWDl. bpaaJieationtforBafiroad Tank Can 1'ied
la Imm/Jiwf thuanlma Aftiliiria/i 49 FI134BS {Jan
27. IDHl.SMppcri, Sptcifleat tons far Tank Can,
40 KR1471 (fan 27 JH04), Inlerltitknig CHa^cri
and itastrlettons ofCaoaiitrv of Tkiuk Can. 35 PR
142l<i(Siipl fl. i<)7n) Mannm SitrfiJIealfomfar
/1hf»iiniranJtCa»:42FR403QB(SQ|]| IB 1D77).
rank rnrtanl head PmtH.lion 41 KK2147S IMny
20. IU7B)

On August 10. 20D5, Congress passed
||IH Sdfa, AcLOunldbla, Flexible,
Efficient Transportation Equity Act: A
Lagacy for Users, Pub I. 109-59
(5APETEA-LU). SAFETEA-LU added
section 20155 to the Federal hazmat
IHW. 49 U.S C. § 20155 As discussed
Iwlow, section 20155, In part, requiiod
FRA to (I) validate a predictive model
i|iianli Tying the relevdnt dynamic forces
acting on railroad tank cars under
accident conditions, and (2] Initiate a
rulemakmg to develop and implomant
appropriate design alaiidnrds for
pressurized lank cars

In response to these rnciinl Accidents
and in light of Congress's mandate in
SATtTEA-LU to develop and
implement appropriate design standards
for pressurized tank cars, PHMSA and
FRA. the two operating administrations
within DOT responsible for overseeing
(husflfe transportation of hazardous
material1* by rail, mitiHtad a
comprehensive review of design >ind
nuBrHtiunal ffit.tors (tint nfteU rail lank
car stifnly. DOT'* apjiruach to iniheiicmg
the safely of rail lank cars and
transportation of haznrdnus malmials hy
rail tank cars is on-going and inulll-
facctod. For example, DOT IK utilizing a
risk management approach to idrntlfv
ways to enhance the safe lram>pnrl.ihan
of hazardous materials in tank cars,
including: [1] Tank cnr dnsign.
manufacture, and rcqualiricalion, (2)
railroad operational issues such as
human factors, track conditions and
maintenance, wjysido haznrd detectors,
signals and train control systems, and
(3) Improved planning and training for
emergency response

Recognizing the need for public input
into this review of hazardous material
tank car safety, on Mny 31 and funo 1.
2006,1'HMSA and FRA hosted a public
meeting to discuss the initiation of this
comprehensive review and tn invite
interested parties to participate in the
agencies' efforts to surface and prioritize
Issues relating to the safe transportation
of hazardous materials by railroad tank
car Subsequent to the meeting, FRA
established a public: docket (Docket No.
FRA-200G-251G9) to provide interested
parties with a central location lo both
bend and review relevant infoniwlinu
concerning the safety of railroad tank
car transportation of hazardous
materials and a venue to gather and
disseminate information and views on
tho issues See 71 FR .17074 (July 3.
2(irJfi)

Building on the initial public meeting.
FRA and PHMSA held a second public
meeting on December 14,2006 At this
second meeting, FRA announced DOTs
commitment to develop an enhanced
tank cor standard by 2008 In addition.
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ul this meeting, the agencies solicited
input and comments In response lo nine
specific questions pertaining to
potential methods end guEils of liink car
improvements On March 30.2007.
PHMSA and FKA held a third public
meeting at which FRA shared the
prohminary results of its research
related to tank car surviiability anil
provided an update on DOTs uroarnsfi
towards developing auliMiiced tank car
snfoly standards

As discussed in Section XI below,
meeting participants Iroin both the
railroad and shipping industries
expressed dgreoiiiunl on Ihft nend Tor
conUnuoiiri improvement in tlm safe
transportation of hazardous materials by
railroed tank nir, particularly In light of
the Minot. Macdana, and Graniteville
incidents. Accordingly, after careful
ravfow and consideration of all of the
relevant research and data, ore)
comments at the public meetings. and
comments submitted to the docket,
PHMSA and FRA aie [Jiupubini;
onhonced tank car naifbnnancn
standartls and operating linulalinns
designed to iiiniunir.c tlm Inss of lading
from tank tars trantipnrting PIH
materials in the event of an ancidont.

Issuiincoof this NPRM does tint mean
that FRA and PI I MSA's nflarls lo
improve tank cat tuiluly will and
Improving ttu* shinty and ncrurlty of
hazardous materials tninsportalion via
railroad tank car is <ni un-gning pmrpss
Going forwdid. FRA's hazardous
materials research and development
(R&D) prow-mil will continue lo focus on
reduung tlm rale and suvcnty of
liR7>irdaii9 inalonals releases by
ophnii7ing llin maniiractura. operation.
Inspection, and maintenance procedures
for llm IinzBrdDUR materials tank car
fleet. FRA's overall K&D program will
alfio continue lo examine railroad
operating practices and tho use of
technologies designed to increase
overall railroad safety

II. Summary of Proposals in this NPRM
As discussed in detail in Section X

below, DOT'S lank car research has
shown (lint Ilia rupture of tank cars and
loss of lading am principally associated
with lliH CdMu-car impacts thai occur as
a result of derailments and train-lo-lrain
collisions. Conditions during an
accident can bo such that a coupler of
oim rar imparts the head or the shell of
e tank car With sufficient speed, such
impact* can luad lo rupture and loss of
lading. When a tank car is transporting
PIH materials, the consequences of thai
loss of lading can be significant Based
on tho information currently available,
DOT behoves tliat a significant
opportunity exists to enhance tho safe

transportation of PIH materials by
railroad tank car Accordingly, in order
to enhance the safety of hazardous
mateiinls transportation, and in direct
response to the Congressional directive
of 49 U.S C. 20155. DOT Ib proposing
revisions to tho Hazardous Materials
Regulations (HMR; 40 CFR Parts 171-
1HU) that would improve the accident
survivab] lity ol railroad tank cars used
lo transport PIH materials Specifically,
in tins NPRM, we tire pruuuHing lo
require*

• A maximum speed limit of 50 mph
for nil railroad tank CQIB used to
transport PIH materials;

• A m.ixinium spuml limit of :t() mph
in non-sigiidlurl [i.o , dark) territory for
all railroad tank cars transporting !'IH
materials, unless the malm ml is
transported in H lank car meeting tlm
enhanced tank-bend -tnil tihuU pmuJmu-
rosistance systems pBiTnnnRiicn
standards of this proposal

• As tin iillornativo lo the maximum
y[)H«d limit of M mph in dark territory,
submission for FRA approval of o
complete risk mwiifwinflnt and rink
imligHlinn sliiilpgy establishing that
operating romlilioiis over thn siibji-cl
track provide at ledbl an uqmvdleul level
of safety as that provided by signaled
(rack:

• Rdilrond lank cars uapil to Iranspoit
PIH matminls lo be manufactured In
moot enhanced performance btandards
for Uink-hedd imd shtjll piuiulnro-
rcsisluuu.1systems,

• The expedited raplaceniRnl of lank
cars iiMul foi the transportation nfPIII
materials manufactured before 1UHU
tvith non-normal! zed slue!5 hand nr
shell construction: and

• An allowance (o increase the gross
weight on mil ftir Link «IM designed to
innet the piupoced enhanced tank-head
and shell pimUuia-rtihifilducti systems
performancH btandardu

In drafting this proposed rule. DOT
has carefully considered the results of
nil of its research regarding tank car
accident siirvivabihly. all comments
recpivnd ihnmgli Iha stiriM of public
meutings held in the cunrsn nf DOT'S
comprehensive review of lank wr
safety, as well as all wrllUm ujinments
submitted to the docket of this
proceeding. DOT believes mat its two-
prtHipHd approach to enhancing tlio
accident survivdbilily of tank cars—that
is. limiting the upurdliiiK cuiuliliriii>; of
the tank cars transporting PIH materials
and enhancing the tank-head and shell
puncture-resistance performance—
roprnscnts the most efficient and cost-

effective method of Improving the
accident survlvablhty of these cars. DOT
invites comments on all aspects of this
proposed rule.

First, with regard to the proposed
speed and operating restrictions, we
have reviewed the results of research on
the current tank car fleet used for the
transportation of PIH materials. We have
•ilso reviewed recent accidents and
subsequent recommendations of the
Notional Transportation Sanity Board
[NTSB1 As discussed In Section X -
below. FRA's research demonstrates that
llm speed at which a train i.s (mvttlmg
has the greatest effecl on Iha closing
velocity between cars involved in a
dnraitninnt or other accident situation
Specifically, ihn research indicates that.
in general, the secondary car-to-car
impact speed Is approximately one-half
that of tho initial train speed — the speed
of tho train at tho time of the collision
or derailment Limiting llm outiruLing
spaed of tank ran transporting PIH
materials 11 one method to iinpu.se n
control on thu forces expenanuNl by

3 Nnn-nnnnnlized Mnl it itcel tiul ban mil Imm
sulijcrtoil tu A f pudflc lint UMlmoDt pmceduro that
iiD|iTdvi"; llm -Urnfj nbilily in n»M Trai tun*

The mil industry, through llm
Association ufAiiieriran Railroads
(AAR), has developed a dniailud
protocol on recornmendeil uperaling
prRdicus for the tninsportaiion nf
hazardous niHlorials Thobu
nicomiiiendiHl practices wont originally
implemented in IHHO by all of Iho Class
1 lul l cm iim.i upiiratiiig in thn United
Sldtw In 20U6, AAR issued a revised
version of this protocol, known as
Clrciilnr OT-S5-I, with -short-line
railroads elso rhirlicipaling In the
Lmnlamuntalion Among other
inquiraineiils, OT-55-I restricts tho
uperaling speeds to a maximum of 50
mph fnr key trains, which arc defined to
inrlude trams containing five or more
tank car loads of PIH materials.
Pursuant tu OT-55-I, most trains with
tank cars containing PIH materials are
transported under this speed restriction.
The period in which these tank cars are
picked up or delivered is the most likely
time when a tram might not contain a
sufficient quantity nF hazardous
materials to meet the definition of a kn>
tram and thus not operate under the 50
mph speed restriction. However, it is
likely that tho class of track Into die
facility may already limit the speed
below SO mph. Under FRA's Track
Safety Standards.11 there are minimum
safety requirements that a track must
meet, ana the condition of the track is
directly lied to the maximum allowable
operating speed for lira track. Only the
two highest categories of track typically
used for freight service. Classes 4 and 5.

J.Sn>40CKK|urlZ13
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havo a maximum allowable opHrHhng
spend Rbove 50 mph. In addition. 50%
of track in the Untied Slain* is non-
bigiialecl Anil raslrictfld by thn 1 rack
Safely Standards lo a speed limit of 4$
mph. We therefore believe that the
proposed restrictions in this NPRM
represent an effective way to control ihp
forces Bxprnieiicod by Ihn lank car
during most dHrtulitiRiit or nccidonl
condition!) without imposing nn undue
burden on the industry WH invllu
commenlers lo address whether aur
nssumptlnn llint most lank cars
li.iiisporting PIH materials are
iransportodin accordance with tlw
snood restrictions in OT-55-I is
accurate, particularly for smaller and
short-line earners. In addition, we invite
commentara to address whether there
nro ultornallve approaches lo reduce the
consequences ofa train derail muni ur
accident involving PIH muterlals.
including data and Information In
support of suggested alternative
approaches or strategies

FKA analyzed data from chlorine
incidents bntwocn 1965 and 2005. and
Hiiliyrlrnus ammonia incidents helwoon
1981 and 2(M)5t to study those incidents
resulting in luss of prndurt from head
and shell punctures, cracku. and taais 4

'Ilus analysis suggests that a
disproportionate number ol those
incidents occurred in non-signaled
(daik) territory, as compared to the
pHrcnntiigu of total tram milas In dark
territory Additionally, this analysis
shmvfld that at (he Inno of tliosn
accidunts, die nicdian ti.nn spued was
40 mph and the average speed was 38
mph This analysis dlsu dHmonstrates
that approximately 80% of the losses
occurred at speeds greater than 30 mph
Notably, no catastrophic losses of
chlorine occurred at speeds below 30
mph Based on this data, wo are
[imposing an interim measure to limit
the spcniiof the existing fleet of lank
rani used to transport PIH materials
when traversing non-signaled territory
Specifically, we propose lo limit ihe
maximum allowable operating spend lo
30 mph for tank cars transporting PIH
materials over non-signaled territory
unless the rnnk can meet the enhanced
liink-hoad and shell puncture-resistance
systems performance standards of this
proposal. We are also proposing
alternate provisions that a railroad may
choose to follow in lieu of tho spued
restriction.

Second, wo are proposing enhanced
lank-head and shall puncture-resistance
performance standards that are designed

* Sen daciunont no 3D In dockm no FRA-4D06-
231 no. • Lou of Till Product tii Haul nnd Shalt
PuncturcB. Grade* ft Tcan "

lo enhance Ihe accident snrvivability of
tank cars One critical aspect of this"
enhancement is improved tank-haad
and shall puncture-resistance standards
The enhanced standards would require
tank cars that transport PIH materiald in
the United Slates to bo dotignari nnd
manufactured with a shall punctum-
resistanco s>stom capable of
withstanding impact at 25 mph and
with a tank-head puncture-resistance
systam capable of withstanding impact
al 30 mph As noted above, wo are
proposing those enhanced performance
standards in tandom with an operational
spaed restriction of 50 mph. Because the
secondary car-to-car impact speed in a
derailment or collision scenario is
approximately one-half of the initial
train spaed, designing and constructing
tank cars lo withstand shell impacts of
,it iHiLsl 25 mph and limiting tliu hpued
of thnso tank cars to 50 mph will onsiini
that in most Instances, the car will not
be broached if it is involved In a
derailment or othor typo of accident.
Designing and constructing tank cant to
withstand tank-haad impacts ol at least
30 mph would take advantage ol tho
greater available space for impact-
attenuating structures in front of tliu
tank-head and would help mitigate
possible diffeiouces between the
generalized tank-head Impact scenarios
and the actual tank-head impacts that
occur in collisions or derailments

Empirical evidence from recent
accidents and tho derailment dynamics
research prepared by lha Volpc National
Transportation Systems Cantor (Volpa)
bhow thai impacts happen to both tank
car haods and shells Tank car heads
have historically been provided more
protection than tank shells because the
majority of tank car punctures occurred
m rail yards to the heads of tank cars as
a result of overspced Impacts. However,
given llw recent PIE I releases in train
drridflnls. WP Inlipvn llinl il is lime lo
enhance the accident suivivdbilily of
(he lank car, incrtHKing llm IHVM! of
protection lo both the tank-head ami the
shell

To support ihu enhanced lank-head
and shell puncture-resistance standards,
we are proposing purfonnanco cnturiii,
including impact text rpquirpmeiits The
proposed tests reflect generalized
iinpnr I scfHmnns as n ninans tri nvdluata
the performance of alternative designs
In Uie slwll impac-l bceiidrio, a rigid ram
car witli « punch impacts Ihe shell of
the tank car. Similarly, in ihe head
impact scenario, a rigid ram car with a
punch Impacts the head of the tank cor.
The test procedures are based on the
modeling developed by Volne and the
baseline tank car testing performed in
cooperation with the Next Generation

Kail Tank Car PiO]ect [NGRTCH], as
discussed in Section IX below

As proposed in this NPRM,
compliance with the proposed
standards can be shown by computer
simulation, by bimulation in
conjunction with substructure tasting,
by full-scala impact testing, or a
combination thereof, The highest level
of confidence, although at the greatest
cost, is provided by full-scale impact
iBHlmg The least costly and lowest level
of confidence ib provided by simulation
alone Suhbl mil lire tabling blfmillcuiilly
increases the confldnnre in simulation
modeling, potentially with relatively
modest costs, depending on the details
of the substructure teat. Economic
analysis indicates that freight rail
industry economics should allow the
development of several now tank car
designs, through compliance shown
willi biiniilaLiinib anil sulibtructuie
lusting Tlw poiformaiiLu criteria
projjused in llns NPRM provide fur full-
scale iHsling. scale model ur cjoniponent
testing, simulation, or cmnparativn
analysis lo an approved design Wu ,iro
proposing to require designs for which
no full-scale testing is performed to bo
submitted to FRA far review FKA's
review is necessary to ensure that
modeling parameters and scale or
substructure testing are sufficient to
ensure that tho necessary level of safely
has boon achieved. In evaluating a
design, KRA will consider appropriate
data and analysis showing how the
proposed design meets the enhanced
performance standards for head and
bhull impacts FRA will consider proper
documentation of competent
engineering analysis or practical
demonstrations, or both, which may
include validated computer modeling,
structural crush analysis, component
testing, or any combination thereof. This
approach is consistent with FRA's
practice In determining compliance
with equipment performance standards
pioniuludled in other areas ufrdilraad
safety. See, e.g., 49 CFR 229.2]!
[lAComolive Crashworthmesa) We
remiest comments on this proposal.

Third, lo ensure timely replacement
of the PIH tank car fleet, we are
proposing an implementation schedule
that allows for design development and
manufacturing ramp-up in the firsl twu
years after the final rule becomes
effective We are also proposing (lidt in
the next three years, one-half ot the
existing fleet will be replaced, with the
remaining fleet replacement taking
place in the following throe years. This
schedule will allow for replacement of
the current PIH tank car fleet within
eight years from the effective dale of tho
final rule.
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Otio of the (acton we have taken into
consideration in developing tills
proposal is the NTSB's
recommendations related to pre-1989
tank cars manufactured with non-
normalized stool The NTSB. in its
report on the Minot, North Dakota
accident.' concluded that low fracture
toughness of non-normalized steels used
for tank shells contributed to the
complete fracture and separation of the
derailed cars While we believe that low
fracture toughness of non-normalized
steels is only one of many material and
design characteristics that can
contribute to lank car releases, lhn pre-
1MH9 lank curs are reaching the upper
limits of Ihmriimilul lifit Thtirefan1, we
believe that these pro-10BU cant, which
ware manufactured with non-
normalizcd steel, sliould be replaced In
an expedited fashion. To accomplish
this safety goal, we propose to prohibit
the use of tank cars manufactured with
non-normalized steel heads or shells
beginning five years after the effective
date ot the final rule We want tn
Biiiplinii/0 Ilinl this rHi|iiin*iminl is
Inclined on llH* Hxpmlilfld renumi] of the
pie-1'JB1) t.mk L.IH. thiil were
[iiaiuifnctureil using non-niimialized
stanl. We lacugiiize the nffortB of the
AAR lo incorporate roqinrnmr'nl.s fur
iiniinah/ed steel Tor earn iiinnurRCtured
attar 1'JBH Wo also racngiuxe that somf
lankrar mniinliiclurarbbogdn using
normalized sluel prior to lUBB. those
lank rais would not hu affaclud by I In*
proposal

Hiidlly, wtfdra piojjosiug ludllow an
ma KISO in the gross weight of lank CHI s
allowed on rail iinprovflmiiiits in lank
car performance have historically relied
in laigo part on thicker and/or slroiigur
stool, which brings with il a
corresponding addition to the nmply
weight of the tank car Therefore, a
potential consequence of the proposed
enhanced Link-head and shell punclure-
reslstance performance standards in this
NPRM could bo a measurable Increase
In the total number of PIH rail
shipments to cnuvey the same quantity
of product lo the customer since a
heavier lank cur inediis must contain
less (riding to keep within the gross
weight limit As noted above, however,
there Is a long history of safe shipment
of hazardous materials via railroHd tank
car. and the enhancements proposed in
Ihifl NPRM will further inrifBbF the
accident survivability of the lank cars
used to transport PIH materials.
Accordingly, we are proposing to allow
an increase in the gross weight allnwnrl
on rail (up to 2U6.UOO pounds) for tank

*.SUL- fii/mSfidbNi VI furii ilnlailctl diBCUinon nf
(to MlDOl, North DftkoM occMfcnt

cars that transporl PIH materials lo
offset the potentially Increased weight
of the enhanced tank car

This measure should enahle shippers
to continue meeting customer demands
without significantly increasing the total
number of PIII shipments. In proposing
to allow tank cars mooting the enhanced
lank-head and shell punc1ure-resistHm.e
system requirement tn weigh up lo
2RG.OOO pounds gross weight on rail, we
recognize lliiit there are mechanical and
structural concerns that must lit*
addressed lo ensure the safety of these
cars during transportation. To ensure
that tank cars exceeding the oxistmg
2U3.0UO pound limitation and weighing
up lo 200.000 pounds gross weight on
rail are mechanically and structurally
sniuiil, WR proposft lo require tlut such
can, conform to AAR Standard S-2BB-
2002. SPECIFICATION FOR 2RC.OOO
LBS CiKOSS KAIL LOAD CARS FOR
FREE/UNRESTRICTED INTERCHANGE
SERVICC [adopted Novomhor 2UQ2 and
revised September 1. 21)1)5). which we
proposo lo incorporate by reference into
the HMR. AAR Standard S-J!lJft-2IIU2 11
Ihe existing Industry standard for
designing,building, and operating rail
cars at gross weights botwuon 263.000
pounds diid 286.000 pounds. A copy of
AAR Standaid S-286-2002 has bora
placed in the docket.

We recognize that some facilities and
rdilroads do not currently have
infrastructure sufficient to support Ihe
use of a 2BG.ODO pound tank car. We
anticipate tank car designers, working
with the end users, wlirdovolap lank
cars that will iiioul thu uuliuncod tank-
head and shell performance standards
while minimizing the addition of weight
tu the empty car. The existing tank car
specifications provide flexibility thai
will allow some uoe of new technologies
and materials lo provide the improved
dccideiil survivahility required by this
prnpuKal DOT entourages the
development uf innuviitive engineering
iloKign changes lo meat the proposed •
enhanced accident survivdbility
standard while minimizing added
weight to the amply lank ur We fllao
anticipate that ilia growing USP of rail
rars witli gross height on rail excluding
263,000 IDS for non-hazardous
commoditins, such AS uorfl dud gmin.
will minimize the track Infrastructure
barriers to the use of the heavier cars
ovor time For Iliuwi nwsuna, we believe
[hat the number of PIH shipments will
not be significantly Increased by Ihe
proposed enhanced accident
<uimvabihty standards As in all aspects
nf ibis proposed rule, we request
cnmintmls on this proposal. We are
pnrtu ularly interested in data and
Information concerning the extent to

which track Infrastructure has already
been modified to accommodate heavier
rail cars, including how those
modifications were accompliahod and nl
what cost. We also mvito comments
concerning additional infrrihlruiture
modifications Out may bo required lo
accommodate tliu heavier car* thai
would be permitted in accordance with
the proposal* in this NPRM ,md Ihe
extent lo which PIH shipmonls along
certain rail lines may incrnato because
existing Infrastructure may not
aixominodete heavier cars

The specific proposals in thia rule are
explained in more detail in Section XIII.
the Seel luii-by-SHCl inn Analysis, which
is sot fnrlh halinv

ITI. Statutory Authority, Congressional
Mundalc, and NTSB Recommendations

The Federal hazardous material
transportation law [Federal hazmat I,tw.
40 USC M01 H| wu) authorizes the
Secretary of DOT (Secretary] to
"prasrnbe regulntions for the safe
IraiispoiIn!ion. Including security, of
hazardous maturiti! in Inlraslate,
interstate, and foreign commerce " The
Sccrolary has dulHgatRd this authority to
1'HMSA. 4!l C.FR 1 5:i(l>] Tlip HMR.
promulgated by PIIMSA, are designed
to achieve llirnii giwU (1) To ensure that
hazarrlnuH m.iluririlb itre pHukdged and
handled safnly and securely during
transportation. [2] to provide effective
communication lo transportation
workers and emergency raspuiidei!! of
the hazards of Ihe materials being
transported; and (;>) to ininiiiiizH lh«
consequences nf an im idunt bbould one
occur Thfthazarihnib nirileriftl
regulatory system is a risk niniiiigeniHiil
system that is ptavoiititin-nriHiilHil and
focused on Identifying a safety or
security hazard and reducing tlw
probability and quantity of a hazardous
material release.

Under the HMR. hazardous materials
are categorized by analysis and
experience into hazard classes and
packing groups based upon the risks
that they present during transportation.
'I ha HMR specify appiopnale packaging
and handling requirements for
hazardous materials, and require a
shipper to communicate the material's
hazards through the uso of shipping
papers, package maiking and labeling,
and vehicle placarding- The HMR also
rnqulrtt ohippers to provide emergency
response Information applicable to the
specific liazard or hazards of the
material being transported Finally, the
HMR mandate training requirements for
persons who prepare hazardous
materials for shipment or who transport
hazardous materials in commerce. The
HMR also include operational
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requirements applicable to each mode of
transportation.

The Sacrelary also has autliorlly over
all anas of railroad transportation safety
(Federal railroad safety laws. 49 U S C.
Z0101 et seq ], and has delegated this
authority to FRA 49CFR1.49 Pursuant
to its statutory authority, FRA
promulgates and enforces a
comprehensive regulatory program (49
CFR pails 200-244) to address railroad
track, signal systems, railroad
communications, rolling stock, rear-end
marking devices, safety glazing, railroad
accidenl/mcidonl rejxirtlng. localion.il
requirements foi the ihspnlch of U S.
rail operations, safely integration plans
governing railroad consolidations,
merger mid inquisitions of conlrnl.
operating practices, passenger train
emergency prupnrcdness, alcohol and
drug testing, locomotive engineer
certification, and workplace safety. FRA
inspects railroads and shippers for
compliance wilh both FRA and PHMSA
regulations FRA also conducts research
and development lu enhance nulrciad
safety In addition, Imth FIIMSA mil
FRA rfrB wuiking with tliu omnryont y
n&puiise LUIIIIII unity lo enhunat Ms
tibillty to respond quickly and
effectively In rail transportation
accidents Involving lia/arriuus
materials

As nolucl alinve, uu Augiiflt 10, 2005.
Congress passed SAFETEA-LU. wlurh
added section 211153 tn (he Finland
hriKiiiRtlaw 49 USC 201 an Inp.irt.
section 20155 required FRA lu (1)
vrilidrilu a [JiPcliLLivu iniidel f|iiiin(] lying
tha relevant ilyiiinuiL forras art my on
railroad lank cun under accidcnl
conditions, and (2) initiate a rnlrmaklng
In dovolop and implement appropriate
(Insign standards fnr pressurized tank
run.

Prior to llie Minot accident and llio
enactment of SAWI kA-LU. i'KA had
initiated tank car structural integrity
research In response to the Minot
accident, the NTSB made four safety
recommendations to FRA specific to the
structural integrity of liazardous
material tank can. The NTSB
recommended that FRA analyze the
impact resistance of steals In the shells
of pressure tank cars constructed before
1989 and establish a program to rank
those cars according to their risk of
catastrophic failure and implement
measures to nhmlnato or mitigato this
nsk. Tho NTSB also rocommcndud that
FRA validate the predictive model being
developed to quantify Ihe maximum
dynamic forces acting on railroad lank
cars under accident conditions and
develop and implement tank car design-
speclfic fracture toughness standards for
tank cars used for tha transportation of

materials designated as Class 2
hazardous materials under the HMR, In
response to the Gramteville accident,
the NTSB recommended, in part, that
FRA "loquiro railroads to implement
operating measures such as • * *
reducing speeds through populated
areas to minimize impact forces from
accidents and reduce the vulnerability
of tank cars transporting" certain
lilghly-liazitnlous materials. Each of
these NTSB recommendations is
discussed in more detail In Section VI
below

The Department considers this NPRM
responsiVH to suction 20155's mandate,
as well as to the NTSB
recommendations
IV. Brief Overview of FRA Programs To
Conlinuniuly Improve Rail Safety
Outside of Tank Car-Specifii: EFTorb

FRA implements n broad and
tixiansivp Kfllftly [ini^iriin directRI] at
reducing nrridmils. cdsualties, loss of
[iropRrty and thre.it)> tu the human
Hiwirnnnient Through IheRullroHd
Accident/Incident Reporting Syslem.
FKA gathers data that aro employed in
crafting rcsponsivrt moasurns Sn?4q
Cr-K part 225 hRA safety standards
address trark. equipment, signal ami
train control systems, mnlivc power nnd
equipment, and operating praclii us
Those regulations sol nut detailed
requirements for design or system
poi fonnanco. inspection and testing,
and training. With respect to rail
equipment acnidnni/i undents ("imm
accidents"], tho regulations seek lo
reduce tho risk of derailments,
collisions, and othoi losses surh ah fiics
involving on-trnnk nnuipmnnt PRA
omplnys the Railroad Safely Advisury
Commit inn (KhAC.). a group runiprisnU
nfal l oFFRA's stakeholders, lo help
identify safety needs and lo fashion
responsive regulations

FRA also conducts RftD. both
independently and in concert with the
railroad industry, to identify new ways
lo enhance safely. R&D products are as
diverse as tlio Track Quality Index,
which con help guide investments in
program maintenance before safely
limits are encountered, and a luiinan-
mechme interface evaluation tool that
can help evaluate control systems end
display designs

On May IB. 2005. DOT and FKA
launched tho National Kail Safely
Action Plan (Action Plan) to address
further the safely issues thnl face the
nation'5 rail industry The Action Plan
targeted the must frequent, highest risk
causes of accidents; focused federal
oversight and Inspeclion resources; and
accelerated research into new
technologies that can improve safely.

The Action 1'lon elements fbrimud
heavily on preventing train accidents
caused by human factors nnd track—(ho
two major categories of train anrident
causes In tha area of human factors,
FKA has issund n pmpnmi rule thai
seeks to ensure bettor management uf
raihoad operational tests and
inspections. The proposed rula is also
intended to establish greatar
accountability far compliance with
operating rules particularly those that
ore involved in human factors I nun
accidonts, such as the handling of
switches FRA is now completing
rnnsiiltfltlons within the RSAC
refjHrdiiiK miolutiuii of public comments
oil I ho prapiibud rulti. diiil H find) lulu
will be issiind this year

In Nuvemliui 20UB. FRA fulfilled mi
Action Plan objective by misusing a
study report entitled Validation tintl
Calibration of a For/gun Ansfissnwnl
Toot for Railroad Work Sch ad ufa Tint
report, and an accompanying White
l*opor. conlinnod the impart of talmut1

on human Fddor tram accidrnls aim
announced the availability of on
analytical model Unit can bo usad lu
evnluHle crew scheduling On February
13, 2007. DOT delivered proposed
railroad salely reuuthorizotion
legislation to the Congress (introduced
by request as H R. 151C and S. 918) that
would replace the 100-year-old Hours of
Service I.AW with science-based
rpfailHtions addressing faliguc;

nHCHiise I lie genesis of human factors
accidents is often unclear FKA juined
with « imliunal couliUon of employee
orgnnlzalions and railroads to launch
llie Conflilenlial Close Call Rppoitlng
Syblem (CiRS). The Bureau of
Transpnrtalion Statistics (BTSJ suppurls
this offorl by colletling Iho flnla and
ensun ng the anunymity of the persons
providing reports LuciiMribor/
iiiniiHi;uiiiHiil/FRA (Hriiiih UbU lliu diita to
identify s.ifety iiHads before a serious
arcidenl occurs An initial CjRS iiro|m.l
is presently underway .it .1 inejcir LIP
facility, and additional pilots are being
planned Other human factors initiatives
include projects on "behavior-based
safety" that seek peer involvement in
workplace safety, milialivm to pioinote
crew resource management, and
extensive rosearch lo support further
program development In FY 20(18, FKA
will he seeking tu integrate many of
ill use efforts into a larger Risk Reduction
Program intended to advance satety
beyond what can be accomplished with
traditional command and control
approaches

Recognizing that the best answer lo
human factor risks is sometimes
technology thai can "backstop" the
[wrson in cases when errors have high



17624 Federal Register/Vol. 73, No. 03/Tuosdny, April I, 2006/Proposed Rules

consequences. FRA continues to work,
actively tn promote Positive Train
Control (PTC) systems und similar
technology For instance. FRA R&D
provided funding .ind technical support
fur Ilia BNSF's deployment of a new
Switch PoBltlon Monitoring System on
(ha railroad's Avard .Subdivision. This
system can dtjUx.1 a iiiisahgned main
Irnrk switch m nan-signal territory and
provide notification to the dispatcher
for appropriate action. BNSF is also
dflmonRlraling track integrity circuit
tochnalogy that con help identify bioken
roils without tho full expense of H signal
system These technologies, wlnrh nm
torward compatible with tho railroad's
PTC system. Known as the Electronic
Train Management System (ETMS}. are
already being Installed on additional
MI! linns FRA approved the Product
Safely Plan fur ETMS Con Figuration I in
December 20(16, under n p»rformitnce-
linsod regulation ismied wilh KSAC
input In March of 2005 1'lie Product
Safety I'lan wnt Riilmiiltiid under
subpart H of 40 CFK part 2'Mj and
described in detail tho train coiilrul
tochnolugy, tuiiccpt of operations, ami
results of safety analysis for tho system
{which in this configuration is dosignnd
for single track territory rilhpr wiili H
traffic control system or without any
signal system)

In the field of (rack anfnty. FRA is
taking concrete stops in both resenich
and onrorcomont. FRA research him
piavided a new tool to detect croclu, in
joint bars llils optical rocognitinn
lachnology can capture nnd analyze
images for very small cracks while
mounted on a nl-rafl truck or nlhcr on-
track vehicle. The system is already in
mitral use by two major railroads.

In order to ensure compliance with
track geometry limits under load, FltA
acquired two additional Automated
Tidck Gnometry Program (ATIP) cars
instrumented Tor measurement of
tjHomelry at track »ueed. supplementing,
•in existing Office of Sately car (and use
of FRA's research cars for geometry
surveys when available). This expanded
ATIP capability will permit FRA to
survey the core of the national rail
system on an annual basis, returning to
problem areas, as appropriate, without
sacrificing cavBiagu These two
additional cars were In service as of
April 30, 2007.

One of the most vexing areas of track
safety work Is rail integrity. 'I ho
concentration of rail traffic an a smaller,
post-meiger system together witli
growth in traffic, increasing gniss
weight of cars, and a slow pace of rail
replacement has led to heavy reliance
on Internal rail inspections to detect rail
flaws before they become service

failures and pose the immmont risk of
an accident. Tho President's Budget for
the currant fiscal year requested nine
positions for mil integrity specialists to
build a bet tar organized nnu aggressive
approach to oversight of railroad rail
integrity programs Tho Congress
authorized funding sufficient to support
this staffing In tobruary. and FRA is
recruiting for those positions

Over lime, strengthened oversight of
cuinpliiHiu: with railroad safety
regulations, introduction of new
technology such as PTC, bettor
management of fatigue affecting safely
critical employees, and other stops
should yield a reduction in tho risk of
train accidents that could affcrt the
transportation of hazardous materials
FRA is encouraged that, after over a
decade of gradual increases in Irani
accidents associated with the growth of
rail traffic and other factors, both tlm
train accident rale und total [nun
accidents darlinert in ZUUu. This dectine
likwly refleilb iuipiuvHd compliance
wLlh rugulaltiry requiiemenls, reduced
stress from lahguit associated with
service disruptions, and other factors.
However, history suggests that the
underlying factors that create safety
challenges, such as growing mil servit F
demands that strain capacity, aging
uifrastiucturu, and factors beyond the
nffurtiVft control ol the railroads (e.g.,
natural disasloib. implicit with heavy
vehicles at highway-rail crossings] will
continue to introduce substantial risk
even as train accident rates decline
Accordingly, it is necessary for PHMSA
and FRA to take the additional net ions
proposed m this NI'ItM lo red urn ilm
probability that future tram accidents
will involve catastrophic ralftases of PIH
mntflrialfi Thus, ihn Action Plan
provided for accnleration of the research
underlying ihlb proposed rule, which is
Intended to make lank cars used for PIH
service more resistant to product loss
when a train accident occurs.

The Action I'lan also nnled with
approval the aUlun of major railroads to
make available lo emergency rasponders
information concerning the top 25
commodities transported through their
jurisdictions and called on the railroads
to make additional efforts to provide
emergency rospondeni wilh liazarduus
materials information, including the
locution of cms hauling hazardous
materials on specific trains CSX
Transportation and CHEMTREC—tho
24-hour emergency assistance hotline
provided as a service by chemical
manufacturers—have partnured to
provide a demonstration of technology
that can readily provide consistent
information to emergency rasponders.

PHMSA and FRA encourage other
railroads to join m this effort.

V. Relevant Regulatory Framework
Today railroad tank earn in the United

States are designed, huilt, maintained,
and operated under Tour primary sets of
regulalimui and guidelines (1)
KngnUliuiib and orders issued under the
Funeral railroad safety laws; (2)
regulations and ardors Issued under the
Federal hazmat law (3) tho AAR's
Interchange KuIcs;G and (4) the AAR
Tank Car Committee's Tank Car Manual
[Tank Car Manual) 7

PKA's freight rar, safnty appliance,
and power brake reguliitions in 49 CFR
ports 215.231. mid 232 apply to tank
cars as tlmy do every other type of
railroad freight car Parts 215 and 232
ublabliili iiiinimum safety standards,
railroads are free lo supplement those
standards with additional or marc
strin^Hnl safely standards that are not
inconsistent with the Federal standards
4(1 CFR 215.1 and 232.1.

Tho HMK treat tho tank car as a
packaging nnd mandate sainty features,
porrmssihlo materials and methods of
construction, as well as inspection and
maintenance standards A mateiial
identified as a hazardous material by the
HMR may not bo shipped by railroad
tank car unless the tank car moots the
requirements of the HMR. 4U CFK
173.31 (a).

A separate set ot slandunlti—the AAR
Interchange Rules, issued by AAR's
standing Tank Car Committee (TCCJ"—
govern the tender and acceptance of rail
cars among earners within inn general
system of railroad transportation. Thn
AAR Interchange Rules address a range
of design and operational requirements
intended to promote uniformity and
reciprocity in cur handling. Including
the obligation of rail cerrlnrs lo perform
running repairs on equipment received
in Interchange. Historically, tho AAR
Interchange Rules also have addressed
certain subjects, such as rail tank car
standards, now covered
comprehensively by the HMR Most
recently, as discussed bolow, the TCC
has issued an Interchange requirement
(Casualty Prevention Circular 1175, as

. Washington DC,
piililhhnt itnimitlly In n Fluid Mnniul" nnd iin
"Office Manual

7 AAR. Operations olid MnmtatiAnca Dap t.
MM.IIIIIIIU) [Hv Mnntttil nf Stamfords ami
Racommeruhtt Practlcat. Suction C-Fart HI.
"Syn Iflinlmnt fiw Tin), rnra. Sppciflc.it Ion M-
1002" (ravuad annually)

•Tho Modwucol Division of AAR's Qptrnliuni
will Mulnleiuiicii HfHMnincni is nupaeiblo for
industry freight ear tfandardB and far ndminMcriiiK
Iliu liitan.liiin|{D Riilcc. • lind) or private law ihii
pivcmi Ihn •ccnpluica anil uu liy rallicudi of
equljitnmt whit.li ilii^ dn nni nwn Sn hi H. supra
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amended by Casualty Prevention
Circular 1178) that would require tank
Kirs transporting anhydrous ammonia
and chlorine to meet tank cnr design
standards that are more stringent than
those specified in the HMR

Railroads, as common carriers, are
generally required to pnividn
transportation services in a reasonable
manner, and they may not Impose
unreasonable requirements as a
condition precedent to providing rail
IrHiisporlation services Accordingly,
interchange requirements, such as
C-isiialty Prevention Circular 1170. that
restrict ihe movement of railroad lank
cars thai meet DOT standards must bo
raabonable, and, If challenged, the
burden Is on the railroad to establish I IIP
reasonableness of the restriction Sea
Akron, Canton fr Youngstnwn ft tl v
ICC, Gil F.2d 1162.1160 (6th Cir 197*1],
see also Consolidated Hail Corp v ICC.
04GF2d642.650(DC Qr. 10HI]. rnt
denied, 454 U S 1047(1981) Twnoi
the factors that tho Surface
Transportation Hoard and the courts
consider in determining Ihu
rcasoniiblanasR nriiilHrnhriiiga
requirement 3 lire whether there are
Fodaral safely slanddrds on point and
whether a railroad hns tho ability lu supfc
changes to these standards to muni I IIP
safety concerns of the railroad SPP
Consolidate Hail, B4fi P 2rl at 051. In
fact. DOT has established safety
sLuidiirds Tor lank Ciirs unying PIH
uiin modules and. pursuant to this
nilnmaking. is proposing enhanced
standards fur tank-neud and shell
puncture resistance systems for llumi
CRTS Through participation in this
tulemaklng. railroads and other
interested pdrtias have thn .ilnhty to
influence tho enhanced safety standards
ultimately adopted by DOT. As
discusGod bolow. DOT lias concluded
that It ts inapproprifllfl «l this time to
establish now standards for lop fittings
protection, hu| DOT will continue to
work with interested parties on research
and ongoing discussions aimed ai
establishing enhanced consensus
standards. There is. therefore, no
reasonable basis for the railroads to
implflment Casualty Prevcmliun Circular
1178 at this timu Rdilrudds are free at
any lime In suek stricter tank car safety
standards through a DOT rulomnking
(49 CFR 106.95); to dote, no rail carrier
has petitioned PHMSA to adopt the lank
car standards embodied in Casualty
Prevention Circular 1178 FRAhas
notified the AAR that before the TCC
can implement the proposed
requirements in Circular 1178. the
proposal must be submitted to DOT for
approval.

The AAR TCC is a standing,
committee of the MechanicafDivision of
AAK's Operations and Mamtennncn
Department Vol mg mmnbers of the TCC
include representatives of AAR member
railroads, as well as tank car shipper
and owner organizations, lank car
builders, and chemical and industry
associations. In addition, the Bureau of
Explosives and the Railway Supply
Institute havct nnn-vnting membership
on the TO: FKA and PHMSA. as tho
Pndarnl agnncitK responsible for
oversight of Lha hdlHly uf ha/ardous
materials transport at inn by railroad, also
participate in the FCC as nonvohng
members.

Under die HMK, certain functions
related to hazardous mnturial tank cai b
are delegated to the TCC, including- (l)
Approvals for construction of lank cars
niertiiuj DOT specifications: (2)
procedures fur re[Niirb or alterations,
and (:i) rRnominiiniliiig changes in tank
rnr sperlficatmns." Fust, the HMR
inquire l.iuk c.ir iiiHiiiifiiLttirers to obtain
TCC; approval foi spot-itfc tank car
designs niul const met ion methods and
materials and procadurus for repairs and
alterations to lank cdrb. Tim HMR
authonzc the TCC to mnkw Ihe
determination thnt the pinniffittd design,
construction, or rapaii proueduies
conform to tho apjilu dhlu DOT
spucificiitiiin roqiiiinin«nt(i iind lo issue
the approval 40CFK 17H1 This
authority is primarily a ministerial
Function, designed to unsure that plans
lo construct, niter, nr cunvHrt tank cai
tanks conform to DOT regulations In
accordance with 4<1 CFR 174 3(b|. lliii
TCC must approve LOiistnu.lmu ufa
tank car that meets all Fudoml
requirements

When a parly seeks lo construct a
railroad tank car to ho usnd m
hazardous materials service thai does
not meet a current DOT specification
(sec 40 CFR 179.10-170.500-181. thn
HMK authorize the TCC to review tho
proposed specification and report Its
recommendations on the proposal to
DOT 49 CFR 179 -I In this capacity.
DOT uanefilb greatly from the technical
expertise or the TCC members
However, final policy judgment lias
with DOT. and only DOT is authorized
to approve a new tank car specification,
or. through Issuance of a spucial permit
in accordance with 40 CFK 107 101-
127. the construction and use of a Link

car not meeting an existing DOT
specification. DOT docs not construe
Ihe procedures established In 40 CFR

179.4 as limitations on its rulemaking
authority.

In addition to tho dpproval authority
noted above, in several subsections of
Pnrt 179 of the HMR, the TCC is
authorized lu approve fittings,
attachments, materials, designs,
methods, and procedures relevant to
tank car design, construct Inn,
maintenance, repair, and inspect ion For
example, 49 CFR 170 ll)3-z[a) provides
that manway covers "shall be of
approved design." Similarly, 40 CFR
170 201-0 stales that "a gauging device
of an approved design must bo applied
to permit determining the liquid level of
Ihe lading " In addition, 40 CFR 179 10
stains itmt "[t|he manner in which tanks
are attached to tho car slrurliire shall be
uppmvnd " In each instance, the term
"approved" rcfon, to approval by the
TCC Sett 40 CFR 179 2

The primary document containing the
blaiuidrrlii governing those approvals of
the TCC is the Tank Cnr Manual The
Drcninber 2000 version of tho Tank Car
Manual is incorporated by reference
Into the HMR at 40 CKK 171.7; thus,
compliance with tho Tank Car Manual's
standards is required under the HMR.
Chapter 2 ot the Tank t.ar Manual
coiiMmt the AAR requirements for DOT
lank can As nulHc! .ibtivii, Ihe TCC,
subject to certain limitations, may
iislahhsli standards lor lank cars thai go
beyond thn standards sol by DOT For
example, the Tank Car Manual requiius
that thn huads and shells of pressure
tank cars const runt nd of rprlniii lypps of
bleu) must be normalized, although DOT
participnifid in the discussions loading
to those standards and approves of
Ilium, tlm tank car spec!tications
contained in the HMR du nul contain
comparable requirements'" However,
as indicated aliovn. because the
December 2000 version of tho Tank Car
Manual is incorporated by reference
Into the HMR, compliance with the tank
car standards specified in that version of
the Tank Car Manual is required under
the HMK. Under the Administrative
Procedure Act, compliance with any
other VRMiun nf the Tank Car Manual
would be required under the HMR only
upon the incorporation of that version
into the HMR by reference through
rulemaking

"FndDial ngulntf mu dim mnulra lank cnr
hidlltlu lu liavo ipinhly ubiinnco programs tint
urn appnivpf] hy AAR Then programs nlita lo
coiHtruclnn. life-cyclomiuntenantt rod
cniillnuing quolincBlinii TIN- mnca

'"Lhapier Z of Hie TiuiL Cat Mmu«l nlio include*
nilillunnnl rominodiiy ipociflc inuL cu
rMlulrDim-iilB n-luvjiii in ci-rinln PIH mnlnnili
which we nol included in tba HMK Si-u W 2 1 Z
(hydrogen sulflilp Iniik ran) uid £14 (hydrogen
fluorldo tank cnnl
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VI. Railroad Accidents Involving
Hazardous Materials Release* and
Acrnmpanying NTSB
Recommendations

Tl» NTSD investigated Ihreo recent
accidents involving tank cars
transporting P1H materials, which
ocrarred between ZQ02 and 2005 in
Minot. North Dakota: Mncdntia, Tuxes,
and Cranitcville South Carolina In nil
three accidents, the NTSB
rucomnitjiitled that FRA study
improving the safety and slructurul
mtugrlly of tiink cars and develop
necessary operational measures to
ininimi/M the vulnerability of lank cars
involved In accident*.

A Minor
'I ho accident ocrurrml .it

approximately 1-JO u m on Iniiuary 10.
2002, near Mlnol. North Dakota, mid
resulted in Ilia derailment nl 31 cms of
a 112-cni tram Etavuiiof the 31 derailed
cars wore pruhEiin/iKl lank tars
tniiispnrlmg anhydrous ammonia, a
itixit: liquefim! compressed gas Five of
[ha-iB Innk r.irs (DOT 1U5J300W cars]
reuMveil sldewall impacts to their
shells. causing the cars to
caldstropliically ruptuic and
instantaneously rolrnsc ihuirLiinlenlii.
Approximately I4n,7lin giilhms of
nnhydrous (inuiionin warn released from
those fivu cars Ah a mMill, a toxic vapor
pi tune cnvtirorl the d<rrailrnent Kite and
thf surruumling aiea The plume rose
approximately JDO feel and gradually
expanded five miles downwind ofthu
accident site The remaining six
pressurized tank cars transporting
anhydrous ammonia thai duniiledalsn
suffered from shell im parts Tliose cars.
DOT lOSpOOW. 11ZJ34DW. and
105S300W uis, gradually released
74.000 gallons nf anhydrous ammonia
duo to riiiiiingti to (he cars' fittings or
small punctures and/or tears to the
shells One resident was fatally injured,
and 333 people suffered other injuries
(11 serious) According to the NTSB,
early in the emergency icsponsa effort,
the Chief of the Mlnol Hural Fire
Department ordered residents in the
affected (iron to ahtiller-in-plnce (/ o.
remain inside their homus with the
windows shut) NTSD concluded that
sheltering-In-place was an effective
emergency response and credited this
action with the relatively low number of
injuries, as compared to the number of
persons affeclad by the vapor plume
[333 injuries in 11 .fiUU persons affected)

The NTSB dfltprmined that llie
probable cause of the accident was on
unduteciBd defeillve rail. Damages to
rolling sluLk and track, as well as
monetary loss from the damaged or

destroyed lading, BxraiKlnd $2 S million
As of March IS. 2004. overSU million
has boon spent on nnvirnnmonlal
remediation Other sign! Meant costs
include: evacuation costs, truck delay,
rerouting and associated out of sorvico
expenses, expenses for disruption to
non-railroad businesses, and expenses
incuirod In settling claims firming from
the accident.11

On March IS. 2004. the NTSB
rolnflsnd Safely Recommendations R-
04-01 through R-04-07 as a result of
thnMinnl nrriilrml The first three
reroininenilHliuiis (R-04-01, R-04-02.
and R-04-OH) pertain (o FRA's oversight
of continuous walded rail maintenance
piouraiiis and are not relevant to this
nilcmakmg Tlw four remaining
racuinmendatlons (K-04-04. K-04-DS.
R-04-OG. and R-04-07) concern tank
cnr structural integrity and are relovanl
to this rulemakmfj In fact, tliusu Four
recommendations served as the basis for
tiie reformulation of KKA's tank car
research program Ia Hocaniiuniiilutiuns
K-04-04 tluough R-04-07 ronil HS
follows

). Cuiidiii 1 11 <uin[inili
nnalyw In dnicrnnnir llie impact ru»Mlunc<! of
HID sluols In lliu shollc of priiuum Innk curs
coitelrucliKl liu[urc l'J89 At u minimum, lliu
hifuly niuilyfiifi dmuld includn thn msulls uf
rJynuiniL IrdtAuiu Uiu|;hricM lusts and/ur Ilin
niftulls of nundcstmclivu mil ing irrlimqiuib
Mini provldo infiiniiatiun un mdlunnl
tliiLlllitr .iiul fail lure luiiglitw* Thi! (Iain
should coinu from samplm ufstuul fruin llm
Link shell* Tram original oinmifacliiriiig ur
[ruin u sldlihtiLiiIly raiiruwnlntivi! •junplinu of
tin) 4iRlk ol the prc-l'iau prasiuni tank Lar

Rnsorl im lliu rubiills ofllic
Fudorul Rnilruad Ailmlnislralion'^
rompn>honaivo nnalyslb lu detunnuiL* lliu
iinjnLl ioitiM.ini a uf tho bliiclb in lliu ihol
of [irussura lank uare (.uiialniclod bcforu
as dddrcuiad in Safrty Rnrommciiilnhon R-
04-IH. utl.ibllsli it prourunt lu rank Ifioia nirs
dCLurdmg to ihrir nsk of ailnstniphir frantutu
nnd soparatlon and ini|ilunwnl uiuosunu lu
climlnatu or tmtujale thin nak This ranking
ffhoulH toko intu caiiEidcruliuu upuratini;
lemppratiiniK. prasjurcs. and maximum tnuii
spoudfi

(N-0-MJ0) Validate HID predictive iiwucl
lliu Fudural Railruud Adminlslraliun is
devplnplng toqunniify lliu maximum
dynniiiit. TorcRR iu.llnp on rnilioud Innk ura
under omdnnt condilions.

(fl-OJ-07). Dwtilop and implement tiink
rnr doaign-spociriL 0-dc.Lum tuuf{hiu»i&
Mdndiuds. mirli OB * minimum nvcrago
Qinrpy valuo, for Hlucls and uthtir malifrialc
afcnnstnu-lioo far pressure tank cant uwl
For lliu Innsporuiliun of U S Dapartmnnt of

>lOn[)cliibnra.:(l07 a Fwhnil imlgeappnvod
a S7 nitlllun Mlllpninnt In • clws-ncllun lawn*
bill ween Cwwdt.in Piafic Rnikoid and individualB
orfectod by ihe accident

11 Set Section X. fii/rn fur a mam dotailul
ilucusflMin ufPIiA's Innk cm rwonrdi program

Tnuisnurtfllion class 2 lii»ardous niHlormli,
Inrliumy thonn in' Inw-lwnpernluro"
aurviui Tho porfonnnnce crllrriA must apply
to tho moLurial ununtoLiun with the minimum
impact rc9istani» and Inku Into account ilia
entire rnngo of opuraliny Leaiporaluniii of Ihn
Innk car

B HM's Ppsponsfi la Ihe NTSB Tank
Car Recommendations for Minot

In August 2004, the FRA responded to
NTSB Safety Recommcadations R-Q4-
04 through R-04-07. which arose from
Ihe Minot accident As for NTSD
Recommond.ition K-04-04 anil R-04-
05. which recommended that PRA
analyze the impact rusialcinca ofsleuls
in the shells of pressure tank cars
constructed before 1'JDU and establish a
program to rank lha cars according to
their risk of fracture. FRA Hdvised the
NTSD thai theTCC hnd developed a
plan to samplti fllimls fmm [jru-1909
pressure lank cars and thai n program to
rank lIuwtB cars would be estdblishod
Dnoniifi! of FRA's commitment to
ranking the pre-19BO fleet, tho NTSU
< lasHified Safety Recommendation K-
|]4-0.ri MS "Open—Acrnptahlc
ItHspunse " Tlie NTSB. however,
classified Safety Kacommondalmii R-
04-04 as "Open—Unacceptable
Kosponsn" hocnuso llie Board did nut
bchcvn thnt llm net essary Hnn lysis
would bu RomplBled in a timely manner
Af1i>r FRA provided additional
inlnimalion to llie NTSB about tho
sampliiiK. including preliminary
fracture toughness data rolalmg to lhi>
samples trom the pra-10UU lank uirs. llie
NTSB roclassified Safely
Rocomnipndation R-04-O4 HS 'Dpnn—
Acr.flplnbli) Uusponse "

As ftii NTSB RuLcniiiiiundHliuii R-04-
OB, which racommnnded thai FRA
validate Us model to quantify the
dynamic forces acting on tank cars in
accident conditions, the P'RA advised
the NTSB that it had initialed modeling
nrogiams at Volpc and tho University of
Illinois at Chicago to determine in-tram
forces on tank cars involved in train
derailments Bnsad on FRA's response
to Safety Runommondatian R-04-OG. the
NTSB claasined the Recommendation as
"Opun—Acceptable Response "

Pinally. as for NTSB Recommendation
R-04-07, which recommended that FRA
develop tank car design-specific frncturn
toughness standards for stonls used in
nrossure Uink cars, llm VRA responded
by staling that more research was
iiradtid (approximately three years) to
address tank car design-specific fractuio
toughness standards Because the NTSD
bolievod there were existing solutions
and acclrinnl findings from which to
gauge fracture toughness values, such as
Charpy impdcl, in June 2005. the NTSB
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classified lliu PRA rusponse to Safety
Kocommcndatuin R-04-07 as "Open—
Unacccptnhlp Response " Since June
2005, AAK. in rnnperatlun with FRA,
hits developed standards thai ensure o
minimum level of Impact resistance Tor
normalized Sinai and (hat inquire that
Charpy tests be performed in the
orientation of the nainple material with
the lowest impact property In July
2006. the NTSB determined thnl FRA
had made progress on Iho development
of fracture toughness standards, and it
roclassificd Safely Recommendation R-
04-07 "Open—Acceptable Response."

f,' Macdniia
Thn rii.c.idenl occurred at

approximately 5 a m on June 28.2004,
in Mardona. Texas, and resulted m the
derailment at four JocnniulivBs and 36
cars belonging In Iwu trains llmt
collided while trnvcling on inn same
track in opposing directions Ablhe
euslbouncl 123-cnr tram was attempting
to leave the main lino to enlnr a [Mrallel
siding, it was struck midpninl by .1
westbound train traveling »n ilie same
mam line track. The 16th rar nf the
westbound Irflin wan a praKmn78d tank
rnr tmnsporimg cliltirmu. a toxic
hquafind cninprebbed gus This tank car.
H DO! lUQAQUOWcHr. was punctured in
the Inwei quadrant of the tank cnr hiiail
ftnd the puncture terminated nnu inch
beyond the seam joining tho lank-horid
to the tank shell Thn Innk car
instantaneously rnloasod appro* imtituly
U.400 gallons uf Lhlurine. and a toxic
vapor plume engulfed I he accident area
to n radius nl at least 700 fuut befuru
iliiflniudWriv from the silo The NTSB
niiled iliat lliu vapor cloud drifted with
the wind liom the accident site and
traveled in a northwesterly dirartinii
toward several residential areas within
the city of San Antonio NTSD further
notod that Son-World, n l.irg«
coniinurLial enterlainmenl venue, was
about 10 nnlns northwest of Macdona in
the path of tho chlorine vapor cloud.

Tho NTSB determined that tho
prnhfihlo cause of the accident was UIJ

tram ni'w Fatigue that resulted in the
failure ot the engineer and conductor to
Appropriately respond to weysidn
signals governing the movemenl of I heir
train Thirty-three persons ware injured,
threo fatally (including the UP tram
conductor and two occupants of a
rpsidenre located near the accident
slte].1J Damages to rolling stock, IrarJt

"The ciaw untie linking tram lurvlwd Ihn
colliilan and exilOil UIL- Inconiutlvr uiwilfied. but
Liuild nm uuii|M! Ihn dilanno gas Tha ramliiidur
and ongiiUHtr wmr cbla In walk iinna illitanca from
ilip i nlllsmn when thny wen Inngpoitnl In
lioipitals. TIio onginuor was Imtcil ami relaucd.
tliu cunilndur illad HIPPI! hours loin from

and signal un,iiipinenl were aslimated At
.16 3 million. As of July 20.2UOH.
$150.000 was span! to rlenn-iip
environmental coiunqunnret Other
significant costs include Evacuation
costs, (ruck deliiy, ruruuting and
associated out of service expenses,
expanses for diHruptiun lo non-railroad
businesses, and expanses MM m red in
settling claims ai isnie from im> acLident

On July 20. 20UR. tlm NTSD released
Salary Rnronimnndalioiis R-OG-14, and
R-Q6-lfi as a rasull of the M.ialona
accident. Although nmlhar
recommendation specifically adflrnwad
the vulnerability of tank cars invotvad
In an accident, the NTSB stated that the
successful and timely implementation
of Safety Recommendations R-04-04
through R-04-07 (recommendations
fiom Ihe Minut accident) and R-05-16
through R-D5-17 (rpcnmincndaliuns
from me Granitevijle atcidont rllsciissod
below) inny have prevented/ml I lifted
llic Mdcdona acculonl and any fuliirH
catastrophic ruleasHs of hazardous
materials From pressurized lank L,IIS
involved In an accident

O Cmmlovillc
Tlw aujidtml occuriad at

approximately 2-30 a,m on (anuarv 0.
20US. in Granitovillo, Soutli Carohiia.
when a freight tram was improneily
bwitchad from a mam lino hack onto an
industry track and struck an
unoccupied, parked train head-on, on a
rdil spin lending lo a textile
manufacturing facility. Tho collision
mulled in Ihe derailment of throe
locomotives and 17 cars belonging to
the two trains. Three of the 17 derailed
rars were pipssunxed lank CHTS
transporting chlnrine. One lank car, a
DOT insjSIXlW mr, w«ts punclnied in
the shell hy llie couplei of another car.
and instantaneously ruleased
approximately 0,2211 gallons nf chlorine,
creating a toxic vapor phinm th<it
cngulfod the surrounding nma.

The NTSB concluded Hint the
probable causp of tlm accident was the
failure of a tram crew tn return H main
line switch lo the normal posilmn niter
the crow completed work «il Ihe
Avondalc Mitts' industry track As H
result of the chlorine release, n,4()[)
people within o l-milo radius of the
derailment site wore nvacuatcd fur
several days. Nine persons weie totally
injured and 554 sustained other iniuries
(75 roquirmu hospital izatioii] The nine
persons fatally injured included the
tram engineer, six employees of the

textile manufacturing facility, Avondale
Mills, a truck driver at one of Avondale
Mills' facilities, and an individual in a
residence south of the accident site.14

Noting that emergency respnndors wore
enrouto to the scone within two minutes
of the accident occurring and that
emergency rcspnnders used a
"particularly officiant nnd expeditious
means" of evacuating affeLted persons,
the NTSD concluded that the emergency
res pause efforts were "umoly.
iippropnate, and effective."13 Tho Board
iiciled, however, that despite them
emergency response efforts, the eight
civilian fatalities wore dotoi mined to
have resulted from dspliyxia thai
uLcmred within minutes of exposure to
chlorine gas In other woids, tho
fatalities occurred within tho in unites
that passed before emergency
respondent arrived on the snnnn or were
nble, berausr of the toxic fumes, lo
begin a safe search anil rust ue ufluil 1b

The property damngo, including
damages lo tho rolling blink mid track,
Bxcuuuod Sfi 1J million Oilier significant
costs include evarnalion costs, truck
delay, ronniling and associated out of
service ox|X>iiSKi. expenses for
disniptmn In non-railroad businesses,
cosls lo affected local govcrninrnis .ind
reslduuts, as well as expnnsa1: inuiried
in settling claims arising from Ilia
accident According to f num. ml
documents produuiJ by NS. the railroad
recorded S41 inilliim ot expenses
rolfitod to Ihe acridenl In 2005 and it is
Hstimnted that lliu costs of Lliu

wore
Hpproximately $138 million, excluding
chlorine cleanup costs.17 This cost
estimate likely greatly underestimates
the actual costs incurred hy those
affected hy the nmilpiil. For example.
according to various South Carolina
Stale Emergency Oimrations Center and
U S Environmental Protection Agency
Situation Rupor|ji,"> schools were closed
for several dttys. mail service for the

Inhalation of Iho ttxirjpu. Glmn tlinl lulli ana
iiieiiibcis ituviveil tha rolliclnn. na fuliililini or
«iriniu injunn would lavs rnultnl from lliu
•cddant hul a tank cm nf chlonnn nul IHICII
|iimrtuml i

"As wes tlm cun in tlir MardtMia airirirnl hadi
Iriun imw mumlrrm viirnvod Iho colliiion (tho
engineer duil Intn fiuiii i>x|Knun to lliu KU| f.liTii
ilui birth craw memln-» nitvivod UIB collision, no
btalilin ur innum i»|i»iri wnulil Imw n-snliiKl
bum llit a» ulani hnil Ji i.inb cnr of chlorine not
Imn punctUTDil

"N1SD. Railroad Accidonl Report NTSI1/RAR-
ia/04. C nlluitw nfNorfiiii. Southern Fnaghl Irntn
132 With StantUnn .\uj/ii/A StiuI/iL-ni IMJI! Tram
P22 Hith Airfueqminf llaoinimu Materials Rahxae
at Granitnilla. South Caniliau. (|mi A. 2tm^). m |>
4Q A^ullaliliint htlp //twevrcffulalioiu gov\n
docket no rRi\-ZOnil-Uisq.inil.it latpO
iviYHfntsbffn (Cnnllavilhi Roporl)

"til
17 Notfult. Suulhum Curpiwiiion. Quarterly

i'lnaacmi Honew, Fourth QmularXOOS. at JL 4
[ilownluuilnd at IitlpJ/nimr ncorp.eemfraepOTtatt

.rpo otc tag
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evacuated areas had to be forwarded to
a neighboring prut office, and
preliminary oalinmlns of costs to Aiken
County Hare in the millions due to
potential tin mage to electrical systems
itnd equipment within lioinos and
businesses, the cost of the first recpinibe
and recovery oporations, damHgH tn fire
and bMS response vehiclus, mid the
treatment of tho viclinut

The fate of AvomliilB Mills, the textile
niiinufartunng company with four
fficilities witlun the vicinity of tho
dLLidtml. illustrates the significant long-
term eLunumic impacts that may result
Irani L*n1flstrophlc hazardous materials
Inumpnrtnlion accidents. In July 2006.
alter spending S140 million on cleaning,
re-cleaning, repairs, and damage
mitigation as a result of tho derailment.
Avundalo Mills reported thai it was
uniiblo to recover financially from thu
derailment and closed its 10 mills in
South Carolina and Ccorgln The
company cited mcvocnhlo damago la its
core facilthos. as well AS nidrktil and
production losbus c.mwti by the
Hnrnilinmit Pm nxiiiiiplu. the Company
was undlilu tu identity cleaning and
rnslnratian piuiumlK IliRl would
successfully nr economically halt tho
chlorine's corrosive ollects. repair lhn
damage caused by the chlanno
exposure, and return the nfTuclail
facilities and equipmnnl to tholr pni-
durdilincnt Rondilmn As a result, the
Company was famd wilb (lie expensive
rflnlarempnl cif d.miiiged assets in
lUlchtinn tu the lost business, higher
niHiiuriu.luring costs, and lower profits
inlfilHil lu the reduction in productive
capacities resulting nom tho
flerailment'" At tho time of its closure.
Avondale Mills omployod
approximately 4 QUO people

Although tho costs ufassocidted legal
claims resulting from tlip dm-Hilinent aie
still nmnmil.it ing, in May 2000,
Avondrtlu Mill* mdclied a $215 million
scttlcmoni wiih iu, primary property
;md uisiuihy Insurer for all claims
related to the derailment Evan with this
multi-million dollar settlement. ~
Avondale Mills' management bohuved
that the amount was substantially lesb
than tho full value of the louses incurred
as a result of the derail nitniL911 In June
2006, a Federal judge approved a class-
action settlement in excess of 510.5
million between Norfolk Southern and
almost 500 individuals whoclannciil
they suffered serious injuries Hfter the
derailment In May 2005, Norfolk

'"'Sat Awonilnlo liiuirjmcalwl. VoJw to
t.namHdati'it I tnanaal Statements tUiHUiditatH. ul
nalo 1 (Aug 25,2006] Avnlbbla at bttp //
ivini uxgpi

"Itt

Southern announced that it had reached
agreement on settlements for
Graniteville residents and busimuses
thai warn evacuated HA n ITS nil nf th«
dnrailment. but did not seek medical
altention Under the terms of this
settlement, Norfolk Southern offered
each resident who was evacuated, but
did not seek medical attention within 72
hours of tho accident a flat amount of
52.000 lor the evacuation plus S200 per
ponton pur tiny nCllie avriciiHliun These
amounts are SQ|Mrate from any properly
damage claims Norfolk Southern settled
snparately with the families of the nine
people killed as a result of the accident.

On December 12.2005. the NTSH
released Safety Recommendations K-
05-14 through R-05-17 as a result uf
the Grauituvillo ucLidenl. Tlia first
recommendation (K-05-I4) pertains to
lallroad switching devices and is not
directly relevant to this rulcmaking Tim
three remaining Satoty
Recommendations [R-Ofi-15, K-ns-lh.
and K-U5-17) relate to opuniliiiK bpeeds
in non-signaled lorriinry. as wnll HH the
transporiiilion uf P1H nidlenals mid
other hnxardmui ninttinals llwl may pose
inhaltilion linKAnlt, in llmnvunt uf
iniinteiitiunul release
Recommendations R-Q5-11 through R-
05-17 read as follows

fIt-OS-lS) Require nulniadn, in nan-
MHiuik-d lernlury .incj in lliu iilicunu; nf
switch pasiliun nxliLiitur light* at oilier
diiloiiitilud systems thul provide Ir.nn rrmvj,
willi udviuiu nuliu: uf switch positions. In
uuuralu those Iralna ol Bpoidii thai will iillow
tlU'in to Uu wfoly blofj|iud In advjiu.il of
misaKani^d swiichus

(fi-HS-161 Ruquiru nulruddb tu implement
nperntlnQ mniiMiirs. snrh .n posiliuiung Lunk
curs lonnrd thoicnroT trains ami reducing
spowls throiigli populated arias, to miiumw
impucl fnnini from anridcntn ind rcclucn lliu
vulnfliaullily of lonL ran Imnsparling
thlurlnu. unliydruui ammonia and other
Lluuiiflcd giuus dmlgiuilDtf u poiwnniE by
inhalation

(R-U3-I7} Dolcrminu tlio nunt crfadivu
molhodc of providinu inncrBuiu.y osai]Mi
hrpfllhinc npparntua fur ull Lruwiuuinbun 011
frpighl iniins rarrylng ha/nrdouB inalunals
ihni would pone an Inhalation hazard 111 itni
nvent of unmlenliona] release, and ihon
rccjuim niilruiidii to provide thnuo hrcalhing
upuuiiilus lu Ihalr rjwwmHinlwri Dicing willi
apprupnntu training

in addition, noting that tho punrliired
car was among tho strongest lank cars in
service, tho NTSB noncliided lhnl even
the "strongoal tank cars in service can
IM punctured tn accidents involving
trains operating at moderate speeds "21

The NTSB then ropciitod its concern for
crashworthiness integrity of railroad

lank cars by restating what it said, in
part, in response to the Minot accidnnt

ImprovemnnlR in Iho crasliuurlhinufis of
pressure tank can can ho nnlizpd through
tlm ovaluntfon of allemallvu sutuln and lank
tar purfunnanLO hlnnriards Hid ultimalu ffaA
of tins effort should be the cunslmclion uf
loilroacl tank curs lhat luive sufTiciunl uiipaLl
riviBiancu and lual ulinimnlu Iho nek of
Laiuttrophli. brittln failiirns undor all
apcmliiiK uuiulilioiiH mid In all
cnvironmant^ Achipving ^urli .1 gnjl dinu
not iiuuiswirily ruquiro ino Ronslnirlinn nf n
lank car that is punctun-praof. it nuy unly
nH|iiiru (.uiibltualuii ufa uir that will remain
intnnt and ulnwly Innk Us contunts if it is
pimcturud.=:

£ FMA's Responses to the ffTSB Tank
Car Recommendations for CtamteviUe

On lima 30. JUUB, lliu FRA responded
to NTSB Safety Rocuniniendutiuns R-
05-15 througli R-OS-17. which anise
Irom tho Graniteville accident AH On
NTSB Recommendation R-05-1S.
which recommended that niilioods be
lequired. undor certain concHtmiis, lo
operate trains at lower spondii in nun-
signaled territory, tho FRA inforined the
NTSB that tho Rocominenilaticm was nul
feasible for operational and economic
reasons. From an operational
slandpninl. dnpending un the terrain at
the switches and the train make-up.
Irriin braking could prove difficult,
generating excessive in-trnln forces lhat
could cause dorailmonts I'ram on
economic standpoint. Rocoininiindaliun
K-05-15 would impiiila Ilin movemenl
nf Irnina. nsnecifilly on tracks where
many ftwilclias uxibl, llmreby causing
train delays and an increase in running
lime The FRA also explained that
Roruinineiidatiun R-05-15 was ovcrlv
broad in that it would apply to all
trams, regardless of lading Tho NTSB
classified Safety Racommondalion R-
05-15 as "Open—Response Rwraivnd "

As for NTSB ReroniiiKimliiliuii R-415-
1B, which suggested that FRA reiiuini
railroads to position lank cars towards
the roar of trains and reduce their
speeds through [topulated areas, the
FRA ndvised the NTSB that It would bo
imprudent to require the placement of
lank cars carrying PIH materials at the
rear of trams for several reasons First
the placement of tank cars carrying 1'IH
materials at thn mar of trains could
atpa.16 the cars to the consequences of
rear-end collisions. Second, FRA's
research demonstrates that the preferred
location for loaded cars Is towards tho
front of trains because, upon braking,
heavy cars decelerate more slowly than
empty cars If loaded cars are placed
towards the rear of trains, they would
push the more rapidly decelerating cars

"firumtmllt Ki>|inrl it )i SI "lit
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in front nf them mid generate higher buff
[arras Finally, lint switching nf railroad
cars tn nnflilinn triiik cars containing P1H
materials at tho mar of trains involves
thn risk of increased yard accidents and
employee injuries resulting from
additional switching- In its response to
NTSO Kecnmmendatiun R-05-16. the
FRA also noted several practical
difficulties wilh Miming trains on a
location-by-location basin (including the
clangors of introducing additional train
handling challenges, the impact ofbuch
a speed restriction on (he efficiemy and
capacity of the rail network..is well as
tlio potential negative effect that slowing
operations could have on communities
located along the track) Nonetheless. In
its response, FRA staled that it uoulri
review the potential costs and benefits
uf slowing trains carrying certain toxic
cnmmodiliBG. The NTSfi classified
Safely KacoinmHiidaliun R-05-1G tu
"Oppn—Response Ibiceived "

As fur NTSB Rncoinmuml.itioii R-05-
17 which reLoiiiuiRiiiJtiil that FRA
examine the most affoclivn methods af
providing omrrganry osnipn lirnallung
apperotus for crewmembors on trains
carrying I'lH material*. FRA explained
to tlio NTSB thnt it wnuld inilialo A
study of potential breathing appaMl us
for use by i rpwrnninlxrn of freight Irdius
carrying TIH mntorlnls. Based on FRA's
response to Safety Kcconnnendaiioii R-
05-17. the NTSB classified tho
Recommendation as "Open-
Acceptable Response.'

Tho NTSB Study RaronuniitidRlioiis
referenced In this section nhnvn mid the
publicly availnblo responses to them
may be found on the nffp-//
miir regulations.gov Web site under
ducket number FRA-200Q-251RI)

VII. Evalualmg Ihn Risk Related to
Potential Catastrophic Releases From
P1H Tank Cars in thn Future

Although it is nut puuilile to
accurately diilermhiH the probability of
future occurrences uf railroad accidents
that would result in Uw catastrophic
release of hazardous materials, it is
unrealistic to assume that absent Uic
improvements proposed, consequences
from future accidents involving
hazardous materials Link cars wnuld bn
of the same order of frequmicy and
seventy as in Ihe past. In fact, absent the
improvements propobed. one or more
events could be significantly more
severe than experienced Urns far. All
that would be required would bo the
necessary environmental conditions
(concentrating and channeling a gas
plume at ground level), an exposed
popul.il ion of scoreb or hundreds within
Ihe path (if the plume, and an Ineffective
or delayed emergency response (either

duo to deficiencies in the emergency
response process or because of safety
risks posed to emergency respondnrs
prohibilingaiiK'rgHiir.y ruspondfirs from
entering an accident area).

Each of the three accidents discussed
in section VI ahnvo share certain
similarities that effectively minimized
tho catastrophic results of tho accidents
Each accident occurred in a relatively
rural nroa, thoraby ilmliing the
population exposed to the hazardous
materials release Each accident
nt currml rlnrinK ln(J par'v mumlng
hours, while most of the surrounding
population* were in their homes end
not in the immediate auclilenl vicinity.
The meteorological conditions at the
time of each accident oflaclivoiy limited
the speed at which the resulting toxic
plumes expanded and the distance ovoi
which the plumes expanded Had any of
the accidents occurred in a more
densely populated area or later in the
d*iy, it Is likely that many more ponpln
would have been exposed lo lh« luxir
plumes Had the meteorological
conditions at the lime of any of ihn
accidents boon different {H-JJ , wind
q|Mi«il ur cliiinliun, tniii|iii]iiliire,
barometric prnssuro, or huiuldilyl it is
possible thut Ihe plumes could have
expended more than what actually
occurred, again, exposing many more
people to the toxic nhomiroii Tn
demonstrate the potential affects of
different acLidunt cuiiililiuiis. siii.li HS
lor.ition. tune of iky. ur the weather, the
ciiciimstanceb surruundlng the
Cranileville end Minol accidents are
discussed below
A Graintpvilh

Gnmilevillff Is a mixed rural and
suburban area of Aikcn County. South
Carolina, with a population of
approximately 7.000 =3 GramtcvUlo lins
in a relatively shallow valley,
approximately 200 toot above aoa levnl
The terrain surrounding the accident
site is approximately 225 font above sen
level, wilh lhoulHv.il Ion of Ihe industry
track where the mxideul occurred
moderately decreasing us the track
extends north and west towards the
Avondale Mills plant. The January 6.
20D5. accident occurred at 2:30 in the
morning, a time at which most
imlividiidls warn .ulftuu in llieir homes
and very lew individuals were on the
premises of the Avondale Mills plant.
At the time of the accident, a light wind
was blowing in a south-southwest
direction, oho temperature was

ap|inixiiimlely 55" F. and humidity was
high.

The NTSB concluded that
approximately 120.000 pounds (0,218
gaflnns) nf liquefied chlorine was
released before emergency respondors
arrived on the scene." The cmonno
sullied in low areas around the railroad

Ihe plume expanded to the
«f the accident site and into tho

Avoiidttli! Mills plant, generally
following the local topography, running
downhill la the south and west," before
being bltiwn lo the north by light winds
whore it hovorod The NTSB concluded
that hasud on emergency rasponder
observations end lliu locations of those
receiving fatal injuries, the clnud
nxluudml nt leabl 2.500 feel to the iiorlli.
1 ,001] lEwl lu lliH east. GOO feet to Uie
south, and 1.000 feet to the west

The aiea lo tlie east of the accident
situ diid extending in u southerly
direction is primarily a residential area
Tn thr! west and extending in a
northerly direction are several
mudenite- to large-sized industrial plant
facilities, same af which opemlti
continuously. A small commercial/mini I
district is just north of the accident situ.

Given the demographics .ind
topography fiiirrniinrling the accident
silu. nad tlin amilenl occurred at u
ililfarent lime af day. or had any of Uic
meleoinlogiul variables been different
(H g . wind speed ni direction,
lemperaturo. barometric pressure, or
humidity}, it ib likely thnt many morn
people would hnve boon exposed to the
chlorine1 plume For instance, IF the
nccidoiit had occurred while the
Avontlale Mills plant was fully stalled,
or during mi nfleriiuun shift change.
liunilrHiN uf individuals uouid have
been exposed In addition, a middle
school is located approximately 1.000
Icol north of tho accident site (well
within the area of the plume thai did
occur). Had the accident happened
while scliool was in session,
approximately 500 students and scores
more school personnel could have been
exposed lo the toxic plume

Similarly, had any meteorological
vnrmbles boon diflbront [o g., wind
speed or direction, temperature,
barometric pressure, or numfdfty], it it
likely that the chlorine plume could
have expanded morn rapidly and
affected e greater area than It did. For

, nt the time of the accident, a

11 A* nf 20DG. ilia •(iptuxlmaln [inpulallan af
Aikcn Uiunty was 15ZJXW- U S. Coniiu Dannu
SrnlD A Counly QuicLFacti [nuliitila at JiHp //

" Nolo Tl» vaporlentlon aniqiiptlpil elilnrinn ai
12 "I •( atniiKiihprlr pmnin aiu ginimt* •
KMPIIU.S i lixiil vrith ,i vnlunip 450 Ilinah graalor than
the volume of the liquid nlnnd. 5wCnnltuvlllp
NTSU Kepiirt cl 40 (Lilaliui annltcd)

"Bacnuse Lhtuntu gin u Imvlpr ihmi ur with
u vu|iiir tlinisiiy nf 2.5 at 32 T, (t will Hak tha
lovrait nunl ID Ihe iminadlila ura
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light wind wan blowing in a soulh-
aoulhwcst dimrhuii If the wind had
been blowing al Uie same intensity, but
in a boiith-mmtheast direction! tho
chlorine plume could havo hoverad ovor
tlie southeasterly side of tho accident
sito, rothor than the northwesterly aide.
Southeast of tho accident site is
primarily a residential area and given
the size of ihn plume that did result, the
plumo could have endangered
approximately 185 homes Given tho
avernge household size of 2 60 in Aiken
County.-* almost 500 people to tlio
southeast of the accident site could havit
been exposed to vapors above the
CRPG-3 level causing significantly mon«
casual (IDS and fatalities.-7 We nolo as
well that the high humidity nt llio limn
ot the accident limilod llio plnmo s rale
oi expansion because the chlorutH
reacted with the moisture in tli« .irm
(oftoctively diluting the chlorine] lu
form a weak hydrochloric acid This
weak hydrochloric ncld. a highly
corrosive liquid, limn accumulated In
luw lying .irons iinj on Iha abundant
vrgntolion siirniundiiig the accident
sito. Iiiniliiigllie expansion of the
plume Al the time ol the accident the
uulaide temperate was approximately 19
aF As tho NTSB noted me liquefied
chlorine rapidly vaporized and
iwpandod when il spiffed from I!IH tank
car. but the sudden releasn ot tho RBB
caused the product remaining In the
tank air HI autii-refrigerate and remaiu
MI ti liquid Male, blowing the release nl
additional gas.J« Had it been warmer,
(he higher temperature could havn
piovlded additional energy for Ihn
chlorine to expand, and il is hlwh that
the chlorine plume would IIHVH
expanded Fastci

B Minot

The Minot accident utxurred al
approximately 1-JO in ihe morning, a
timo at which most individuals were
stooping inside their hnmos with their
windows closed Almost

"US Census tlunnu. Amiirican KncH'iudor
lavailaMu it Imp Hfactfatdar cenaa #*•)

-T ERGP-l IcwH" nifnn to iho American
[ndurtrlal HyRicna Anaclallan i (A1HA1 Kiranjrnr
KiiuKHiin I'lnnnlnQ CIunk-Hno lovol 3 whleli maun

|l|no nwcmaiD olrberno cancnnlnrtluii liuhiw
ivhirh it (• iMlhivcd tliBt nearly all individuals
could bo axpMwl for up tu ODD hnur willioiit

affocls"5ntAIHA Dnit]pii(:y Ura{iiiiiBU Planning
Cumtulna. Procedures and Rflfpiuuib/Sirtai id 1
(Nov l.ZOUi)|diiwnloadBdrnini/i»p//
n inr aiha orgl According to All I A iho EKffl1 luvub
am mtandad as lirnllli \uam\ gulclrime
conconimlioni fat single exposures to chntiduih
•ml |]MI lewis an Liininiimly imsl m Itn aineieoncy
rnpnnia planning mduilry far iMOHliig llio

room
the

rospim to pinna M.
••Craiilln-illuItoporlPt I1.-IO

instantaneously, approximately 140,700
gallons of anhydrous ammonia were
released as five tank cars
catastrophically ruptured. A toxic vapor
plume formed almost immediately The
plume rose approximately 300 feel and
gradually expanded five milns
downwind of the acndnnt sili* and ovnr
a population of about 11.600 people
(approximately one-third the population
urine City of Minot) Thu outside
lemperature at the ttmo of the accident
was -6 "F, a light snow had fallen
surlier in the day and a loige amount of
residual snow was on tho ground

Recognizing tho smoll of tho
c1iuinic.il, the responsible fire chief
iinmediHtely detei mined that the
leaking material was anhydrous
ninmnnui. DHTJIUJIH of the laigp amount
of anhydrous aininoniH released,
emergency rcsponriers were uiidble tu
enter the accident arua for
approximately three hours Within 15
minutes of the accident, however, !)11
operators wore advising residents in the
nffaclod area to shaltcr-m-placc (i e.
remain inside their homos with the
windows shut) and the emergency
nt a local hospital was nntifird oft
derailment.

UIMUI notification al tho derailment,
llm hospital activated its disaster plan
mid stuff secured the facility against the
hazardous vapors by shutting down air
handlers, sotting up a portable air-
handling unit in the omcrgoncy room,
and establishing an alternate emergency
room entrance away from I he vapm
i Iniid Within three houis of the
accident. Ihe ammonia cloud had
drilled tu mid encompassed the
hospital. Nevertheless, throughout (ho
incident, the hospital treated
approximately 300 people

Ultimately, one resident of the
neighborhood nearest the derailment
site was fatally injured, two residents
wont seriously injured, and GO-OS
rcsidnnls were rescued hours after the
derailment All (limit rtmdtuilt, I lint wen
seriously injnmd left the protective
confines of their homes and were
directly exposed to the anhydrous
ammonia cloud for a prolonged period
of time (given the time of day and
widespread power outages as a result of
the accident, It Is unknown whether
tliuso individuals had haard or seen any
of the emergency directives to shelter-
m-place) As a result uf the accident,
nine other people sustained serious
injuries, and 322 people, including the
two train crow members, sustained
minor injuries

Tho NTSB concluded that sheltermg-
in<p)ace wan an effective emergency
rcsponsa and credited this action with
the relnlively low number of injuries, as

compared to the number of persons
affected by Ihe vapor plume
(approximately 330 Injuries in 1 l.HUO
persons affected) However, had this
aaJdenl happened at another timn nf
day, possibfy during the morning
commuting hours whan paaplp oro
generally nut at home, or if amargtincy
responders did not promptly direct
residents to shelter-in-placo, or iflhe
local hospital had not taken appropriate
measures to protect ftsolf from tho
plume, the consequences of the rahuiM
could have been much worse than what
ncrurrad on January IS. 2002

Similar to Ihe meteorological
circumstances surround ing the
CnmitcvillcnRririniil. had llm
atmospheric variables bmn different
(particularly, tho lempoialuie al llm
time of the accident]. It is likely lhal
many mare people could have uenn al
risk ot exposure to the toxir pluinu Tim
low atmosphcrir temporal um A! ihe lime
of the accident helped lu keep Ihe
ammonia plum? r Inse to ground level as
it Iravahid downwind and also
minunitfiil llm Llmmu.nl'H vjponzotion.
,iLCordingly limiting tho spreading of
lliu plumu. Had this accident happened
in the spring or summer, or any other
time of warmer temperatures, windows
in the homos may have bran open nnd
it is likely that thr nninumi.i pluiiif
would liavi}exp,inda(l mom rapidly,
thus exposing .1 greal«r population to
(ho chemical

Although the Miuol, Macdona, and
Granileville accidents each occurrrd
during the early morning hours, while
must of the surround me populations
wpra in Hioir homos and not In llio
immediate accident vicinity, bccnuso
hazardous material lransporl.il inn is not
limited to early morning transportation,
any of Ihe acciduntb could liave
occurred Idler in the day, when
neighboring factories were hilly staffed,
schools werp in session, and
unsiibpecling individuals wore
otherwise outside of the protective
confines of their homes and workplaces
going about their daily routines As HII
example, at approximately 11 o m on
Octobar 10. 2(107. a C.SX Irani
transporting mixod freight of gram,
lumber, mid tank cars of various
hazardous materials, detailed in
Pamesville, Ohio,-" resulting in an
explosion and subsequent fire as
hazardous materials were released in th»
environment Although the train was
reportedly n»l carrying any toxic
inhalation hazard materials, and no
injuries were reported, BOO people

^Tnbmvlllo in lac*to<) •p[itDxioiDlolj 3D iml«
from davaliind nnd hoc nn aitmiMrd population nC
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(including ovor 300 children from a
nnnrhy elementary school) within o half
mile radius of the train darailmenl were
evacuated

Although (lie Mlnot, Macdona, and
GranilevfTle accidents each occurred in
a relatively rural area, the accidents
couhl li.tve octurred anywliare.
including m Uie midal of major
riietropofilBn areas. 1 he Mi not accident
wds caused liy nn undetected defective
rail A crew's failme lo appropriately
respond la wayside signals governing
movement ul their train led to the
Miiralona accident. The Grunitevillu
nrddant was caused by a Irani craw's
failure to corroclly align a switch Each
of these "causes" could have occurred
in close pioxlmity In n mnlrojiulitnn
area, thus potentially impacting .1 iniirli
larger population of people. The
Rainesvifie, Ohio. Incident, although not
an accident with catastrophic results,
illustrates this point As a Cleveland
City ConiiLihiuu noted. Imd tlw
derailmont occurred closer to Cleveland,
inoin than 8.000 pimple could have been
affartod 1"

VIII The Railroad Industry's Liability
and the Impact of Accidents Involving
the Shipment oFPIH Materials on
Insurance Costa and Shipping Rates

In 2(11)5. mi (mails mnvHd just over
llK)tUtI() rarlnailb of PHI iiMteridlv and
iitMily 37 mill inn Inltil (.rirluiids11 The
inu.OUO uirlotulb ofPIH materials oquato
In approximately 0.3 percent of all rail
cnrlouds. Despite the small fraction of
the railroad industry's liusmAH
constituted by 1'IH materials (and I)IB
limited revenue it generates). iiiilrcMil
industry raproscntalivus. Liling the
Minot. Macdona. and GranilitviUe
accidents, have noted Ihiil transporting
PIH inaleriiils has led lo the imposition
of "hundreds of millions of dollars of
liability."" Further, noting that
"railroads can suffer multi-bill ion dollar
judgment**' from accidents Involving
highly-hazardous materials, In 2007 the
President and CEO of AAR testified
before a Congressional commitlne that
"every time a railroad moves |a highly-
hazardous shipment] il faces potentially
iiiinnus hiibilily" and thnt the
"insurance Industry is unwilling to

» Dnvld RumnuiH. WK KMV (Uwlaml. (Hi).
lUznrriiiiiit Cargo Ingiilatinn Stalled on ilia Truck*
[Oel. 14. ZDD7)

11 WrltUm Siaimnciil of hiliranl K. Humbugcr.
Prrjidnntfcn-n AAR. hufnni Iho U S Hoiunaf
RflpraonMivof Cainniltlco an 1 niiqiuilntion nnd
Infnutiucluni. .SubcommiUcu an Kailnudi.
Pipelines, nnd HaimxluUi Material* (fan 31.2007)
j| 7(]lninbaiger.SlataMiP[il)

u Statement uf lIuurrniiiaiiL. AuMMif Vico
Prandonl. Ennroiumni and HiiAntouc Materlih.
AAR at 111v One. 14 ZODOniibliLiniielliiglKniiicZiil.
Sl.ilnmonl] Snr documcnl no. luintlMdacknl

insure railroads against tho multi-bill Inn
dalLir risks associated with highly-
hazardous shipments "" In support of
this assertion, a rcpicsentaUve of tho
railroad industry noted that as a result
of the Minot. Macdona. and Granitaville
accidents. insurance rosts for tho entire
railroad industry havi» gono up hy 100
percent M

This increase in raihoad insurance
rates, coupled with tho actual costs of
the accidents, has resulted in increased
shipping rates for the shippers of
hazardous mateiials Minimally,
shipping rates for 1J1H materials have
doubled; however, many shippers report
largor increases (including nt least one
bhipper which has had its rates
increased over -l.B times in a two-year
ppncxl)

IX. Industry Efforts To Improve
Railroad Hazardous Materials
Transport at inn Safely

A. General Industry Efforts
The rail industry. ihrnnu.li 11m AAK.

has developed a detailed protorol on
recommended railroad operating
pi act ices tor tho transpoitalion of
liaTardous materials. Although in cai ly
1900 this protocol was Implemented hy
only the Class 1 mil wrrlors operating"
in the United Stales, on July 17. 4JU6.
AAR issued a revised version of this
protocol, known AS Circular OT-55-1
with short-line railroads also
participating m the implementation
The Circular details recommended
railroad operating practices for. among
other things (1) Designating certain
trains hauling hazardous materials as
"key trains," defined as trains
containing live or more tank car loads
of PIH materials: (2) designating
operating speed and equipment
restrictions for key trains. [3]
drslgnalmg "key routes" ™ for key
trains and setting standards fur track
inspection ami wayside detectors on

An exiimpln irf
«u li a Imlciiiiinl Is lit ir New (JHama Train fJir
iMttngaHnlJliffaHHi 70S Sii. 2il .Ifi4 (I* Ct Anp
2001) In thiil uw ilia Laiiiuuu Court of Appaals
uphold a clou-action fudgum! arsastUMKuna m
jninJIIvii dauiniiM mill 52.1(XU)00 In cuni|miinliirv
ilainoguii iipniH CJiX rraiu|»rta1lan. Inc. Hailnudi.
as common ijinien. wr srnrpilly nqnuetl la
pmvldn inmspoiiation wrrioci in • nuioniibln
nunnn: and nujr not WHIM to Iraiuixirl n nutnrnl
ih.il I IIP Rjnn>miiiPiil hm >ln>innl san* fur
iranipaclnlion

llCln.ul«O1-^-lilpfinc»ihali*rin 'fcay niulcs
•s "|n]ny tratt with it cainbiiutun of 10 000 cor
loads or Inlennadnl potlitblu innk liudi nf
huanlaua nialcrinl>. or n umblnallan nf^JKHl car
InariingiorPlllorTIHIHnunlzQiioA.B.C urDJ
aiiliyilnma ainnmniii. flainniBlili1 jfm, C3au I Jot
I 2 i>x[ricnlvi!s. I'nvirniinipntalljr-wiifltlw
clwnucoli. Spent Nudoar Fud (SNF). and Hi^li
1-ovcl RMllnuctive VVmlc (HI.KW) OIIT n pun ml nf
ancyair '

\\wiut "kny laules"; (4) yard operating
pracliLes for handling placarded tank,
can,, (5) storage, loading, unloading and
handling of loaded tank cars; (6)
assisting communities with emergency
response training and Information. (7)
shipper notification procedures, and (ft)
lh« liiindling of time-sensitive materials.
The Circular also (1) Restricts key trains
In d maximum spaed of SO mph; {2]
requires, as practicable, that unlfRA a
siding or auxiliary track moats FKA
Class 2 standards a key tnun will hold
main trark at meeting or passing points:
(3) requires all cars in key trains to be
cquippoil willi rallHrbHriim^s; diul (4)
imposes a furtlier speed rastridion of 30
mph in tho event n defect in a key tram
buaniuj is reported by a wayside
dctoclor. but is not mile to be conRrmod
visually A copy of the must recent
version of Cirrutai OT-55-1 has been
placed in the docket

In ridrlihnii. FRA is aware thai some
t rimers have individually taken
vulinilHry sleps to reduce the occurrence
of iici:fdents uiul can lead to hazardous
material releases. For example. BNSF
has implemented a derailment
prevention program tliat includes,
among other efforts, implnmunting
ndvanciid train cm it ml itHJiiifilugy.
uliliziiig variunii freight car condition
[iionMoiing technuloKies; and Installing
unit iiiftintHinlng switch point position
indicators and broken rail protection in
MOii-Hignnled tmntory fSpecific to the
transportation of hazardous materials
through non-signaled territory, HN5F
has also revised its oponilinH prartires
at certain locations in its system through
ivhidi a significant Hinounl of PIH
materials are transpurlud in an effort In
durrease the probability ol an accident
or incident involving ii train lijuiing
PIH material A more detailed
discussion of BNSF's efforts in this
regard is found in tho "Discussion of
Public Comments" section below

B Trinity Industrial,, Inc '& Specie/
Paniitl Chlorine Car

In accordance with 49 CPR 107.105.
in early 2005. Trinity Industries, Inc
(Trinity) applied for a Special F'nrmlt in
manufacture, mark, and soil DOT
105I60DW specification tank rars, fur
use in chlurine service, with a variation
in design and construction of the
protective housing (the "Trinity cor").JO

Specifically, as noted in 'I nnity's

i27aj(um is 2005)
(Raiearch oiitt Spadd Pmgrama Atlminlrimliun
I hi nf Apptirntioni for Ennipllon) 4(1 U S£
S 5117 auihurlnu llw DOT In luun gpac»l punnib
([ircnoukly referred to u' axompllans1)
•ulfiurlziiiB. a vurlnnca from Ilia 1IMK il ihu
prnpniml unrianco I) rqiilvidani to the lovol of
•ofHy retjulml liy the HUR
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application, the Trimly car varies from
Federal standards because ii has ,i
protective housing woldcd. rather llian
bolted, to the tank nozzle and its
maximum gross weight on rail Is
2136,ODD pminds (due in part lu a (linker
head and shell than current chlorine
cnrs) " In mapnnsft in Trinity's
application, several members of thu
hazardous materials shipping industry
expressed cuncom with cartain aspects
of the proposed Trinity car For
example, commnnton expreuari
concern regarding tlio proposed
manway arrangement, noting that Iho
modified pressure plate and protective
housing may present difficulties for
emprgpiicy rosponders because it was
unclear whelhei the standard
Emuiueiiiy Kit C, which is used to
cnnlnin leaks in and aruiiiul the
pressure relief davico and .ingle valvns.
was compatible with Iho arrangement
Further, cammontcrs cxptcssed concnrn .
regarding the increased car pressure and
corresponding prcuurc rating of (ho
valves and fittings Commnnlore also
questioned the efficacy of increasing the
thickness of the car's steel, but utilizing
slwl with « lower tensile strength than
cm rent ihlurine cars. Furthermore,
commenters expressed concern that
given the Increased weight of the car,
some shipping and receiving facilities
inny lint be able In handle the heavier
car

After careful review el Trinity's
application, the comments received, and
DOT's own analysis of the Trinity car,
PHMSA Issued die requested Special
Permit on Apill 20,2008, authorizing
Trinity to manufacture, mark, ami scill
the car for use in chlorine serviLu.
subject to cartain operational
restrictions and inspection
niiuiiiuinmil* ™ SutHjiluHlly, Ihe terms
of the Special Permit prohibit the
Trinity car from being used In free
interchange and require the manway
noz/le welds to be requelified anniully.
The Special Permit was issued basod on
the finding that the Trinity car used
under the specified conditions would
provide an equivalent level of Scitiily to
current DOT specification cars >ind
additionally would provide a way to
gather data about an alternative to a

>7Tli» HMR n-quirp bnUnl ln|i rilling au\
jiruvlilu fair a lanfc CUT Bummnm RTOU woigU on
nnlofZGl,ODO|)Minib 3ati49CKK 170 100-12 im!
17113

"5« 71 Ht472M. 47101 (AUG 16,20Ub)
(PHMSA Speci»] Pcmill number DO1-SP 141671
Sulwpqiinilly, tho Suuciil Parmil MIW nviml an
Auguil 10.20UG lo aunty theoulagr ami filling
density rorpifrnmniili intl ipccify rcqinrnmonti fat
Filing ngraamonti belwoni vatriai mid filing nun-
ileslmrllvE letting procedure! Mora tenuity.
Trinity rniuMlod Uiil iho Sperlnl Ponnll lw WVIRIKI
In Jimenil Uia nnuivny pniluciivr Ituuiing design

regulatory standard over a relatively
short lime-span.

C AAII Proposals for Enhanced
Chlorine and Anhydrous Ammonia
Tank Cars

In early 2nOfa, the .Safely and
Operations Management Cmiiniillee
(SOMC) ol Ihe AAR directed [ho AAR's
TCC to consider improved packaging for
the shipment ol chlorine anil nnhydrous
nmmnnin Specifically. SOMCiliiected
the TCC In prtwmit a plan for developing
performance standards far chlorine and
anhydrous ammonia tank cars tlul
would reduce the conditional
probability of a release, givon an
accident, by a target of 65% from the
current values, as well as a plan to
phase in Ihe new improved cars within
a target time frame of five to seven
vnars The goal of H G3% reduction WJB
hnsad mi I he finding.1! uf rpswarr hers at
the University uf Illiiioih «l U'rlmna-
Champalgn's Railroad Engineering
Program, which concluded that utilizing
existing technology, tho probability of a
release uf anhydrous ammonia and
chlorine from a tank car involved in an
accident could be reduced by 65% or
more by substituting enhanced tank wire
for tho "cars currently moil to transport
tlidSB in,iliiriiils.J>lTI]H eiiliaiLrad lank
cnr routemplHlnd in the University of
Illinois research is the thicker, heavier
Trinity Ciir designed tor chlorine service
and sub|ect to PHMSA Special Permit
14167. As noted in tho AAR Risk
Analysis, the finding of a potential U5%
improvement is promised on replacing
Iho current 2Ei3.[X)u pound cms fur
anhydrous dmnioni.i and clilunne with
znB.UUO ixiiiiid (.lira tti|uip[imj with
iKldiliuiwI Iwad protection, thicker
shells, and modified top fittings
protection.

In response to this directive, tho TCC
established a task force to develop tho
requested plan Tho task force consisted
of a wide spectrum of interested parties,
including hazardous material shippers,
railroads. Ihe Railway Supply Institute
[RSI], nnd railroad industry cnnsultHiits.
Tha task foire, howevoi, was unable Lo
niach consensus on a remimmendalion
to the TCC

In July 2006, the AAR TCC considered
proposals for improved tank cars in
light of its mandalp from SOMC lo makn
the cars transport ing chlorine and
tmhydmus aiiunoTiM 65% sdfer At the
|uly TCC meeting, oil member railroads,

supported by Trinity, proposed th.il
anhydrous ammonia bo transported in
DOT 112J500W tank cars, equipped
with hill-height half-inch thick nr
equivalent head shields and top flit ings
protection designer! to wiihsliiml n
rollover with a minimum linear velouty
of nine miles per hour Similarly, (lie
same parties proposed that chlorine be
transported in lank cars built to thu
105f600W specification, equipped with
full-height half-inch thick or equivalent
head shields and top fittings prelection
designed to withstand a rollover with n
minimum linear velocity of nine mph
AllnniHtively, cars for each commodity
could be designed in accordance with a
formula dtuivud fiuiii the Mrilibtictil
analysis in the RSI-AAR Tank Car
Safely Project Kepni I RA nr>-U2. >" For
anhydrous ammonia, this sldlhlicjl
formula required shell and liond
protection to reduce the conditional
probability of release (CI'R) by 32%
given thai the car is derailed m an
accident, for chlorine, the statistical
formula required shell and head
l>rutBctlnn lo raduce the CPR by at least
45%." This railroad/Trinity proposal
ciiiileinplatBd lhal 50% of a car owner's
fleet of anhydrous ammonia and
chlorine cars would bo replaced with
these "enhanced rnrs" within
approximately six yflars, with limn
inline floots being ruplarjMl within
approximately fllnvtm years.

At lliu SHIIIP TTC intteting. all shipper
iiujiuhurs uf tlm TCC. us well as ever)1

rail tank car builder other than Trinity,
supported a proposal submitted jointly
by The Fertilizer Institute (TVIJ and the
Chlorine Institute (Cl) TheTFl/CI
proposal for cars constructed dftor a
proposed effective date incorporated (he
Fodernl standard far head protection (49
CFR17') 10). with Hit; nun car adjusted
to refleul tlm uiciHrKing presence uf cars
with a grass rnil loHil uf 285,000 pounds.
The TFI/CI proposal contemplated
grandfalherlng existing cars In
iinliydrous ammonia and chlorine
service prior to the effective date as
compliant

The initial result of this deliberation
was the 'I CC's issuance of Casually
Prevention Cirrulor 1175 (CKM175) on
July 2H, 2000. CPC-117r. propnsed In
iiiiplaiiient the rallruad/Trinlly pioposal
Introduced at the July TCC meeting. In
response to Cl'C-ll/5. several members
of the hazardous materials shipping

iir |> U Uadnn. Hi D . M KnpiL fiEil.
MS
Civil HIM] luivlraaiiHinlal t iu{ininnn)i. Univanlly nf
llllnoli at Urbana-Choinpugn. flM Annlytn of Ball
TauHjHOt afQitonne and Ammonia on US
HnttmmiMtHntinuffA 27. 2006) (AAR Rlik
Aiulyili]

MK5I-AAR Rflilnnd Tank Cor Safety Rnnrch
•nri Toil CiufuJ SufciyPurfommnaiaf Tank Can
uiAcadcnti
02 [Jan 3006)

11 Whlh llili atai ^lusil mialyiiu taiiglil in iulvnncn
ihavnlciyor lank can it doai nol fotiar u«w
Igcknolocy IWCOUIB lliu CPR was clonvml fnnn
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industry submitted comments la the
AAR expiussinfl concern with certain
aspects of the proposal. For example,
coniinnnters expressed coiicom with the
proposed implementation schedule, the
proposed top fittings arrangement, and
(lie scientific basis utilized For
rleveliipnienl of the standard.
Cninmonlors also questioned the
efficHcy (>r moving forward with the
proposal without the baiiHfil of Uie
results of the FRA's Volpu research
ilemgiied to quantify tank car survival
condition!!

FRA ulfio corresponded with ihe AAR
in response to CPC-1175 In its letters.
FRA first noted that tha Circular
contained two proposed, (intended tdnk
car specifications and two proposed.
new specifications. Accordingly FKA
noted that before Ihc TCC coultl
implement the proposed requirements
In CPC-n75, In accordance with 49
CFR 170 4. the proposals would have to
liu Miliiniltfid Iti I ho Department The
FKA ulso expressed concern regarding
thn engineering analysis underlying the
prnpnsnl. iptiafi tidily rttldlHtl to the
analysis of the top fittings l.mk-litmrl
nnd shell, as wolf as thn dink i Hr\s
mpacity

In rnspniistt lo Luinuienls ittLtriveU
from FKA and the* inihiRlry, on OUober
18. ZUDt). thd TCC isauiiri Casualty
Pro von I in n Circular I I7b (CIPC-117Ii).
which adopted as a final TCH inlion I he
proposals sol forth in CPG-1175 with
minor modifications In tlio
implemiinlritiun penud initially
[imputed Sjiecifically. the intonncdinln
implementation goal of CPC-1175 (50%
nf the fleet by December 31. 2012) was
eliminated and replaced by a
requirement that the tank car owners'
plain for implementation he submit left
lo AAR by Dncembor 31, 2UC17.
Subsequently, on December 1H, 2005.
AAK issued Casiidlty Prevention
Circular! 179 (0)0-1178) in response to
appeals lo CPG-117B Although various
aspects of CPC-1170 were appealed
(e g, (lie proposed implementation
sihpclulr. top fittings arrangement, and
the scientific basis of the proposed
design), CPC-1178 is substantially the
same as CPC-1176, except the large!
implementation dates worn delayed by
one year (I n. Innk car owners' plans tor
iinplBinniitalion were required to he
submitted by December 31,2008 and
tdnk cars were required to be 100% Fleet
compliant by December 31.2U1B).43

D Dow/UP Safety Initiative and the
Next Generation'Raii Tank Car Protect

In October 2005, the Dow Chemical
Company (Dow) and UP. Dow's largest
rail service provider. Formed a
partnership In address rail safety and
security improvements Far the
trrinsporldtivn of liazardous materials.
Specific goals of the agreement between
UP mid Dow include-(1) Reducing idle
tinuis for hair.mat shipments by 50
{wrcHiit in lilgh-tlireal urban areas: (2)
redesigning Dow's ciislnmur supply
chains to cut in lialf ihit amount ol
"highly haxardnufi chamicals" shipped
hy 2015. (3) eliminating nil
nonoccidenlal ladks of curtain
hazardous materials in thrco years, and
[4) having liazardous material
shipments monitored by satalhtn
tracking tags and other sensors.'' As
Dow noted al Uie May 31-June 1.2006.
I'HMSA/FRA public i nettling, the
companion' join) eFTnil focnsnson six
nrnas For imprnvflmnnl (1} Supply chain
lotlnsign; (2) imxl gHimrdliun rail Innk
cnr design, (:i) improved shipment
visibility: [4] n stmiigllitim»d
commitment to TKANSCAER*. " (5)
improved rail operations safety, and (I!)
hazardous material shipment routing

With regiird tu supply chain redesign,
Dow is evaluating [intent ml ways lo
reduce tlio number mid distant.? of
shipments involving high-hay-trd
mnlonals In this connnrlinn, Dow is
evaluating tliP|K)lnnlml Inrro-locRtlon
ot pioductlon and con turning facilities,
the uso of pipelines instead uf rail in
some instnnceif; and the umveniiun ol
highly hazardous products lo less
hazardous dcrivntivus hiiforp shipping "
At Uie same public meeting, Dow noted
that since 1900. Ihc company hns
roducod the amount ofclilorinp it ships
In tlio United States by 80% Dow also
noted that the company's current
LOinmilment Is to havo further reduced
by 50 percent the number of shipments
of highly hazdrdous materials (I e , PIH
iiMleriala and flammable gases] and
container miles traveled by those

'-On August 28, 2007. IhoTCC MHIUM! fti
l>rr*ruiiiin flmibr lino (TfC-MIK)) for public
coRimnnt. CFC-1100addto»iif rartaln liuth-hnznnl
mnlarlnla (Including clilorme and niuiytfmui
•mmonikl O'C-llflOprop'uesnii unpteniMilnllini
linrlwl hr »tup flllinip nxjuiramnil imminent with
thru uf QTJ-1178, but ibo IncludM miulKinunts

fnr riiiniiioillty 5|w lib InnL lnipnnvmpni farflin.
HIP tank impmvwiinnl brtw rcqiurrniaiili «» now
n.f]ui-unionli tor cldonno and anlijnlrotn mnmontn

41 lufaii D ll»jit. HP. Omr fijjn Sii/i-fr Pitt I Tnflic
World (Mv IV. JUU7)

"TRANSTAfR* ( I [ai»pottnlim CoininiinllT
Awaioncs) uid Emmgpncy Ku|ioii«a) » a vulunliuy
miliiHul uulnuiJi •A'lirl llnl fncusn on nuMlUK
ixinmiimitlcg to propani for nnd respond to •
possible haunloua nMlnriils imnjxntatluii
liiciilent THAHSCAEB* mambera coniMl of
viiluntnc nprpunliiUnf Ironi ilw chemlnn)
niuiuhiluriiui. Irainuiirtiiliiiii. Hisirlbumr. unti
nwsjrncjr nipaiio iiulaiiiiei. as wall n» thn
govommenL For man Inlhniullun on
TRANSCAKH* inn hllpj/vni H miNw.rjM-.roni/

liKj in dockrt no FRA-20UO-:3tDU

shipments by 2015. Recognizing that tlm
temperature, prassuro, and otlior
characteristics of the material being
shipped affects the consequences nf any
hazardous materials release, Daw ifl also
focusing its efforts on improving
shipment visibility and tracking
Specifically, by the ond oF2(K)7, Dow's
stated goal is to havo implcmralad
shipment tracking via GPS technology
lo know. In real time, exactly where its
lank cars containing P1H malarlata are
located and what condition Ihnv ara in
Through TRANSCAERfr). Uowlias also
publicly committed lo "touch every
community" ihnmuh which its highly
hazardous materials travel within the
next fivo years Through this initiative,
Dow's stated intnnl in lu provide
community nwnmnosb and emergency
responder braining to help ensure thai
the commumtios through whirl i thfii
highly hazardous materials tmvcl are
heller prepared for potential chnmical
transportation emei-goncios

We invite commcntcrs to pruvulu ddtii
and Information concunung the exlonl
In which oilier Lumpainos ara
vuluntarily imi>lumenling moasuros to
reduce the transportation safety risks
as>,ai.iiilud with tlm transportation ot
HIH inalentib in tank cars. We arc
[Kirticularly mteresled in ctforts planned
01 untlnrwrfy tu itiodily nr redesign
supply chains, ntdnce the number of
Ahipinonls diid I he liinu-in-lniiiiiit of
Rhinmttiils, nr Htiliance shipment
vixihilily and tracking. We ask
conununlflrs lo consider whether
iinpleniHntHliun ol Ihesuand similar
risk-rod ucl ion ineHstires induslry-wldu
would inihlale eginnsl the need to
improve the act ident biirvivability uf
the current PIH dink MI flHel. as
pioposed in this NPRM

Willi iHgrird In improving rail tank car
design. Dew. Ul1. and the Union Tank
Car Company (Union Tank), which had
folnad the Dow/Ul1 Piirtncrslnp
specifically to participate in llm
NCRTCP, initiated ihn NGRTCP for I hi!
stated purposo ofcollalmraling on the
design of a next general ion raili-dr far
the transportation of certain hazardous
materials. The project Is multi-
generational with tho first generation
focusing on designing a breakthrough
next generation tank car for the
transport of PIH materials that will meal
or exceed tha AAK TCC purfoimance
requirements and providn H five- in ten-
fold improvomonl in the safety and
security performance ofexisliiiK nul
tank cars in 1'IH service Suhbeuuunt
generations of Ihe project would build
on the first generation to leverage the
process, methodology, and criteria used
In designing the nexl generation PIH
tank car tn design a tank car appropriate
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fur nthei hazardous materials, such as
flammable gases nr chemicals thai pose
H significant nsk to iho onvironmont if
ndoased. Daw's stated goal is full
iiMplomnntatlon within Iho company of
a next generation PIH tank car by the
end of 2014. and full implnirmnlnlion of
further generations of tank cars fnr
flammable gases and envirnnmenlally-
sonsltlve cliomicals by the end at 2029

The NCR'I'Cl1 team includes industry
Ifladors and representatives from Dow,
UP, Union Tank, as well as an external
advisory panol nf academic, industry,
and farmer regulatory loaders to help
guidn the devfllnprnent of tlie next
general mn mil lank car design.
R*H utilizing tlio significant
opportunities to leverage unvtirnmuni
and tndiisuy raHcmrcns in designing tins
next generation r.iil tank car. in lanuary
2007. FRA signed a Memorandum of
Cooperation (MOC) willi ihc companies
involved in Hie NGRTCP This MOT
provides lor extensive informal ion
sharing and cooperaliun bnlwumi
ongoing FKA and industry research
programs to improve the sHfely of rail
shipments ot hazardous commodities
such as I'll I materials FKA hazardous
materials safely and K&D poisonncl am
dUlvwlv involved in the project 4(i

The NGRTCP is fullowing a six signio
approach (i.e , •< ditU dnvHii cippiudch
•ind melhotlulugy for ullinindlmg
dofocts) to tank car design, evaluahng
such issues as: (11 Coupler penetration
to tank sides and heads; [21 hydros iHlic
ttiiluru: (3) ability nf Innks to withstand
liiilhstic impacts. (4) fittings protection
(5) operational efficiency (inrluding
payload. infrastructure, maintenance
and n>-qunlifiralionl: as well as (0) Tiro
and thermal protection Recognizing
that the traditional method of enhancing
tank car survivabihty (i e, utilizing
thicker, stronger steel) is limited, the
project is evaluating the use of
alternative technologies and design
concepts from other industry sectors
(n g, aulomotivo and aerospace) The
gimaral framework for tlio modeling and
lusting coiitfiniplalnd by Ihe NGRTCI1

consists of thti use uf quantitative
analysis {computer simululiuii usmu,
finite element analysis), i-omponenl
testing, quarter- to half-scale modal
touting, and limited full-scale tasting.
Tim propel also involves a comparison
of iiny pntantial new design with
existing designs, (eg , lliu DOT
105ASOOW base car, the DOT tU5|fiuUW
tank car with full head shields and top
Fittings protection).117

E The Chhnne Institute (Cl) Study
In late 2005. Q established a research

program to Investigate tank car puncture
resistance and the potential
development of alternative matnriaht
lasts (o g.. un-notchcd Chorpy lest) to
develop oiid validate allarnativo fracture
rritflria The CI study rncogni7fli that
considerable advances havo bean mndo
in iho design of tank car stools to
Improve and increase the ductilo-lo-
brlttle transition tomporaluro and that
these improvements have resulted In
recent tank car failures occurring in a
ductile fashion duo to an overload of the
tank. The CI research is looking at
several alternative strategies to inrrease
the diiUilfj [iHrfounani.il of lank car
design, including the development of
novel mfllHrU] lusts to betlai establish H
mlHlicmsliip hotwenn overloading and
niiilondl failure Irom upocimons that do
not include a pro-existing crack This
information will bo used to rafma how
modeling of tank car failures occurs and
to help with the evaluation of the
alternative strategics being rovicwnri

X. Discusflion of Roluvanl T.mk Car
Rnaiiarch

The process of improving (he safety ul
railroad lank cars has been aligning lur
decades It involves railroads, tank car
builders. Lheniiuul com pan IPS. HIM!
government regulators. Historically,
FRA lias ciiniliirted, nnd cuiitinims In
fund and co-hind, a siilisl.inlinl amount
of tank car safely lasaaruh and
development projects with Transport
Canada, HS well as with RSI and AAR.
lluough thmr cooperatively fundm! R5I-
AAR Rriilrudd Tdiik Cdr Safely ReseiiiLh
and Tesl Pro]nrl. The RS1-AAR Railniad
Tank Car Safety Research anil Tost
Project conducts lank car safety research
in two principal ways (1) By
maintaining a comprehensive database
on the details of the damage suffered by
tank cars in accidents, to enable better
understanding of tank car design
strengths and weaknesses, and (2) by
conducting engineering analyses of
specific problems. The FRA further
collaborates with industry through Ilia
THT to dfmtlnp standards for designing,
constructing, maintaining, und sdfely
operating railroad tank cars In North
America

Historically, the Department's
rosnarch has focused on developing
information on damago Inlnranco for
tailoring inspection inlervalii for specific,
tank car designs, developing non-
destructive evaluation and testing
techniques and methodologies;

'•The MOC wu unaided :n nrlj JU07 when
Tninpiirl Canada juiiiuil lln [iiujiid

" Ailrililmial iliicuwoii of ilia NCRTCP niriy bo
faunri In thn' Dim uuinn of 1'iililk. Cjuumeiila'

iMtlim Iwlow anil in llin lnnnTl|it m •!* [fcmnlmr
14, 3000. public mocllng (duuiniiint no 4Z In TRA
i)iKii!i JKI. FRA-nao-aaiso]

improving fittings protection and
gaskets; reviewing tank car operating
environments, and developing new
linings, coatings, and tank car stools
Since the 1970s, based on the comhimid
research nffaru nf the Department and
industry. DOT lias Issued a number of
regulations to improvn thn siirvivabilily
oftank cars in accidents Fnr example,
DOT has promulgated rogulalioiiK
requiring the installation of tank-head
puncture-resistance systems (head
protection), coupler vortical restraint
systems (shelf couplers), insulation, and
thermal protection systems on tank cars
used to transport certain hazardous
materials.

Despite Ihesn safely Improvements, as
nnled nbove, in the last several year1:
Ihnra IIHVH Immi H iiiiuihfir of rail lank
r.ir accidents in whirh the lank car WHS
broached and product was lost on Ihu
ground or into Iho almnsphuro FRA's
research locus changed after tho tragic
occurrence of tlioso accidents.
Specifically, as discussed in Section VI
above, the NTSB issued seven safety
rccommandations to FKA as a result of
Ihe Mmot derailment. Four of these
rammmendations concern tank cai
stiiiLtural inldgnty (R-04-04. R-04-05,
R-04-00. mill R-U4-07], and tlioso four
recommandations served as tlio basis Ear
the lefonnulation of FRA'& tank car
rcsoarch and development program. Tho
current FRA tank uir research program
ohjecllve ih Mm development ol effective
slialegies lo nulntnln tunk integrity
liming Uuin derailments or accidunls.
The key metric Identified for this
Fusanrch is the maximum speed for
which lank integrity Is maintained This
metric has been Identified because of

>ibihly for otlior
to perform large deformation

Aftcurlriming Ihu sparifirs ol
material lailuru thiough analysis is still
cxlrpnwly rhiillHnging. Tim ahilily lu
model tank car mlugnty with
rnnlldoncn will he critical lo llie ability
of tank car manufacturers to develop
now domgm thai conform to the
performance standards proposed in this
Nl'KM.

Specifically, in response to NTSB'a
Minot recommendation R-04-07. work
was conducted on the testing of tank car
steels to examine tlio dynamic fracture
toughness of such stools as a function of
service teniuerdluro. This work Included
standardized fracture mechanics tosts
and Ihn comparison of results from
these lests with Charpy V-nolch impact
annrgiesal different lempenilures Due
to inherent material variability, tlio
results from the fracture toughness tests
are scattered by a factor of four, which
would require a safety factor of at least
2 in a quality assurance (QA)



Federal Register/Vol 73, No. 63/Tuesday, April 1. 2008/Propused Rules 17035

specification. This means, fur example,
the samples taken from H proriuclion
heat of steel would have In average al
leR9t twice the toughness needed for
service

Tightening the QA on steel product!)
cnn result in inordinately expensive
steel costs and most likely would lit*
cost prohibitive. Alternatively, an
unacceptable gain hi structure witiolil
may be required to sufficiently dw mane
tho applied stresses to maet the safety
factor with achievable iiiHtBn.il
performance. Additionally, a
spec!fiaitinn will not provide an
afxmliilH gnaHnlHB of safely because,
despite the implementation of any QA
specification, soino materials released
from production may not meet the
minimum fracture toughness standard
Accordingly, although FRA Is In the
process of completing the dynamic
fracture toughness testing, it dors not
appear that H workable steal
(tpuci flcat ion could bu developed Imsod
on the result* Instead, in Ihis NPRM.
the Depart mttiil IMS rhoiton lo explore
iulviuiLHb in tank car bafuly through
engineering rodusign of tank car
slrncJiirea to increase tho nmounl el
energy absniphon a lank car experiences
prior lo a broach Thn Department will
(xiiitiiiiip lo ftxaniinv tho dynamic
Iriicruro toughness of steels used in tho
construrlIon of picssuic tank rnrs in
hfi/nrdous materials service and will
incorporate any workable Uuik car
dnsign-sporlflc fracture toughness
standards into the HMR as appropriate
in future rulomnkings

Also in response to NTSU'.s Minol
recommendations, a risk model
Framework was developed to provide
(he technical basis to rank the foctors
affecting catastrophic failure nf tank cars
in derailments or collisions The risk
niodul framework Focuses on
determining whether the risk of lading
loss in an accident situation could be
minimized by specifying H paitlcuUr
material, e.g.. normalized versus non-
normulized steel. A hicrarchal approach
(i.e.. Level 1. Level 2. and Level 3) WHS
applied and as research results beixmie
available they will be incorporated

In Level 1, a qualitative ranking is
conducted by identifying the factors that
are perceived tu affect risk. Thebe
factors are then grossly sorted in terms
of their expected impact on risk (o g.,
high, medium, or low impacts) A
simple Level 1 risk ranking has been
completed In Level 2, a systematic
framework will be developed tn provide
a technical basis for ranking the risk
factors In this semi-quantitative
method, a probabilistic approach will be
used to account for uncertainties due lo
physical mndomnass and/or limited

infornution Different probability
distributions (e g , normal, Wpibiill,
Irunguler. etc) nave beun used lo asbess
various uncertainties in lh» model. In
Level 3, a quantitative risk ranking, tint
infarmdtioTi oblanipd from other
rust-arch programs will bo uicoijjorated
with tlw final of ranking lank cars that
are perceived to be thn most vulnerable
to catastrophe fail urn. Altlmiigh
material properties play on important
role in the performance of a tank car
sulnnctpd to fatigue type loading, for
overload conditions such as thnse
experienced in collisions or
derailments, the ranking developed is
not expected to provide a tool for
improving tank car performance
Instead, as noted above, in the NPRM.
the Department has chosen to examine
the potential redesign of tho lank car
structure lo inumnizB the effect of thn
overload conditions, n g . to alnorh more
energy prior tn incipmni nipturn and
spread lha load uver as large an aruH as
possible

Currently, FRA's rnsoarrh focusing on
thfl accident survivahillty of rmlionn
tank cars involves o throe-step process
to assess tho effects of various types of
tram accidents (e g.. derailments or
rollisions) ontnnkcnrs Enchphnse
involvos tlm development of
computational models with different
objectives. Tho first phase involved the
rlcvelopmont of a physics-based model
lo analyze tin gross motions of rail cais
in a derailnicnl (I.e.. a derailment
dynamics model) This derailment
dynamics model was then used lo
estimate the closing speeds, peak Impact
forces, and angles of incidence between
an Impactor (t> g, the coupler of another
car) and the tank car head or shell Tho
second phase involved the development
of structural finite element analysis
models to simulate the structural
response of the tank cai head or shell to
an assumed scenario (i e , penetrator
shape, initial closing velocity, and
utter-live collision inesn). The llunl
phase is HII assessment of the damage
crnnlHd by 11m impacting loads, which
entdilb llie rtuuliCHtiun of fracluiu
mechanics tenting and riiialysis
methods. The research is being
conducted by Volpe and is summarized
below. In addition, a uiuro detailed
discussion ol the research can be found
in the transcript lo the March 30, 2007,
public meeting (document no. 29 in
docket no. FRA-ZOOO-251C9) and in
FRA's "Research Results" (document
no 24 In docket no. FRA-2000-25109).

The first phase of FRA's current
research program developed
information about the performance of o
train consist after a derailment occurs.
Initially, this phase of tho research was

aimed al developing a derailment model
Bffeulivdly recreating the Minot
derailment. However, due to the chaotic
evonlji and inherent complexities [e.g..
track layout and condition, the three
dimensional topography of the local
terrain; car types in a train, and tlw
location of each car in a train) of
derailment situations, the Initial and
boundary conditions that lead up to
specific derailment scenarios arc vory
poorly understood. Early in Its research
effort. FRA realized that the exact
rircnmatHnias nnd himndflry renditions
of the Minol derail merit cuuld not be
accurately reproduced

Accordingly, FRA revised ils ohjHclivfi
in this first phase of research from
trying to rapliCiilo Ihe conditions of Ihn
Minot accident, to Identifying all of tho
salient features of derailment situations
based on historical accident
consequence review, as well as active
acrnlent investigations, thereby creating
e genoialized accident scenario with
well-defined initial and boundary
GciiidiNoiiH Tim infurmaliun was than
uhud in establish mure easily analyzed
impact scimantM Spacifirafly. llw
derailmonl dynamics model was usud to
ostimale the posl-demilnifMil uii-tu-uir
interact in us. lhal is. ilin gross mulioii.i »1
tlm cars ris they umiH off the truck Httei
a derailment, tho closing impel bptwils
and (ho orientations at which the
derailed cars come logelhur in *
generalized darailinunt scenario

iScnsitivily sluihui; \vunt ibmi
perfornKid tu across the relative pffecl nf
various factors on derailment snviinly
Tho factors analyzed included (1) Tin
number of cars derailed; I'd] iho
sccondaiy cnr-lo-cnr closing spood. (3)
the peak forces thai the noiipliirs
oxpenonre. nnd (4) tho lateral
displacement of tho derailed ctus fnini
Uio point of derailment. Altiiough there
are several potential alternative analysis
techniques that could be employed,
FRA used two different types of models
to calculate the gross motions of rail
cars during a derailment scenario. Ono
model was a purpose-built model using
an explicit derivation of the equations ol
motions for a two-dimensional lumped-
parameter representation The second
niodtil Involved a commercially-
available, general-purpose model for
rigid-body dynamics, commonly
accepted within the rail industry. Tho
Inputs far the models included* (1)
Operational factois such as the number
of cars in the train and the masses of the
cars, [2] dusuiptions of the initial
conditions suck as the longitudinal
speed of the train fust prior to
derailment and the Initial angular
velocity used to perturb the tram set and
cause tho derail maul; (3) the copflineiits
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of friction between the lank car trucks
(i e , thn swivehng frames of wheels
under each end of the tank car) and llie
rail or the ground; (4) specific coupler
characteristics such as length, dead
bund, stiftneiM, and maximum awing
angles; and (5) higher-level model
assumptions mirli as how the couplers
break, the cnr-lo-car contact forces, and
lumped mass simplification.

Tim Input parameteis weio varied by
BH mucli as +/—fifty percent The
models ccinsistnnlly demonstrated that
Mgmficanl sensitivities are associated
with Initial train speed and ground
friction. The higher the initial tram
spaed, the higher the post-dorm]maul
car-to-car Impact closing speed and Ihu
greater the number of derailed mrs
However, the result* fnrlic.ita tli.it. in
general, the secondary Ciir-ln-car impact
speed is one-half thai ofUie initial train
spend across the variation in input
parainulHrs. Additionally, tlio resulting
uer-ln-nar impact spoads are negatively
affoclnd by increases in ground friction
Thai is. tor higher ground friction, llie
nuullf ng cnr-to-car closing speeds are
lower and fewer cars derail Of intentM
was the finding that within tlip
painnuilurs of Die modeling, the mass nf
(ho cars was not a significant factoi on
post-darnElment car-to-car closing
speeds or on the number of curs
derailed. .

Results of the derailment dynamics
modeling also demonstrated sinulai car-
lo-car interactions as observed in itwl
world accident situations For example,
ono typo of impact occurs when two
cars comu together and llie seuuud CHI
impacts tlie head oi the tirst uir (B g . (lit1

Macdona accident) A second lypa ol
impact Is associated with strip/shall
impacts (e.g.. the Mmul aittidnnl) Both
the derailment dynamiui mndeK ai
well as real world inridunts
documented in the RS1-AAU T.ink t-ir
Accident Damage Diilaliaita, demonstrate
thai lliwictluMil/hlittll impacts ocriir batli
at the KBntarlme of tlio car as well as at
the ends of the can above the trucks/
bogias Dy combining this information,
dimple impact scenarios were dovolopod
that could he readily analyzed to
compare thn performance of different
types nf lank car designs (whether from
(lie exifiling float or newer proposed
designs)

Tim suLond phase nfFRA's current
researcli program utilized llw
information generated from the
derailment dynamics modeling to assess
the forces to which cars can be
subjected in the event of a collision or
durai linen t Tliis work required the
development of large claforniatlon fimto
element models capable of analyzing
post buckling/plastic deformations

Both head and shell impacts were
analyzed, but emphasis was placed on
hooa impacts because there is a greater
body of knowledge available on hand
performance.

In rnnperatinn with FRA. nxlnnnivn
head puncture tenting wan comluclnd by
the RSI-AAR Test Project throughout
the 1970's and 198U's. This research,
conducted on both empty, non-
prossiuized and loaded, pressurized
tank cars, led to the HMR's current
specification for head protection It is
impoilant whon developing such
complicated models to start simply and
build up in levels of complexity
Because head impacts oro batter
understood, as is the deformation of a
tank car unloaded and unpnMRiirizBd.
FRA initially modeled an empty,
uiipressurizad tank car There is gn-ator
uncertainly ribSDcialutl with prusunxtHl
fully-loadHri cars, as witll .ib
understanding the slniKR *h\\aa the curs
experience prior to rupluie. Riisults
from the RSI-AAR head impact data,
empirical puncture models, and three-
dimensional laser mapping of the
damaga from the cars in Gnimteville
were used to help establish the validity
and fidelity of tho models FRA intends
in < onhnun iln modeling afforln to
Incnmsu Uio level of complexity In
analyze a loaded, pressurized rar

The third phase of the FRA'h ruimil
research program Is an exlmisiun 'if llm
model development and assessment of
damage to lank cars from proscribed
impart loading conditions that may lead
to catastrophic failure The renultt from
full-scale tests will bo usud lu validate
the second and third phnj.es of Ihii
research

Tho FRA and the NGCTCI1 group are
rondurlirig ri httrms uf si Kill impart ImM
to provide information dlmut llie
performance urconveiiliunal PIH Idiik
cars under llw uulllsiun cnndllluns
defined from the previous research
program. In addition to providing
baseline performance data, the test
conditions developed are intended to
aid In the development of a tasting
pracRBS thai can be used to assess Iho
relative performance of different
designs, as well as to qualify a design
The full-scale testing approach involves
a generalized impact condition based
upon the scenarios defined previously
and Is designed to be simple to sot-un,
safa to conduct, and readily analyzed It
ib also designed lo provide consistent
and repeatabla results The test
conditions developed are not intended
to replicate jny specific accident
conditions but ore rather intended to
result In similar failure and deformation
modes as observed in accidents This is

a very similar approach that parallels
the automotive 30 mph barrier test

Three full-scale tests have been
conducted to date, on April 11, 2007.
April 26. 2007. and July 11.2007. Those
tests involved a side Impact between a
rigid ram cai with a stylized punch
striking a standing pressurized DOT
specification 105 tank car broadside at
the centerlme of the tank, both
horizontally and vertically. The ram car
was ballasted lu a weight of 280,000
pounds. The standing tank car was
pressurized to 100 psig and was loaded
with rliiy slurry with a density equal lo
liquid chlorine with an outage of 10 0%.
The ram tar was pulled hack In a
predetermined position on the slightly
graded langunt track and released to
achieve the desired impact speed. Just
prior to Impact with tho standing tank
car. the air makes on the rain car were
aclivatud, such that upon rebound, a
sBuind impact would not occur. In the
fin.1 two labts. Iliu punch face size was
approximately 23 inches by 17 inches:
in the third test, the punch face size was
approximately 0 inches by G inches.

The first lust was a limited
inslniiiiEtnlod nshurancH t«sl detuned tn
develop inluriual inn Hbutil haw the
rollirling tvpilpmenl interact and to
liHlteruiuluistaml Mm gross motions of
llm I wo (..us. Dfunibu tlw lubl WHS
designed to develop mure detailed
information about ihn mteiriding cais1

Imhaviur. and puncturing thn standing
car winild liavii uniiccofisai ily
iiHiipliuiled the analysis and test sel-np.
llie I Mil H|HHI(1 WH"J HBfillHll SI It'll itiat IIO

fi ll[lclll^] WLiulil occur SpeiifiCHlly, llm
rst lust was amduclod at i) B mph, and

as pradirteil no puurlure occurred The
limited instrumentatinn on both tha ram
car and the standing tank car wore
aiuilyrnd and thn forrn-limu histories
measured and predicted. The measured
farce-tune histories from the collected
data were within the standard deviation
of the predicted tost results

The second tost that was conducted
had a fully-instrumented standing tank
car The additional instrumentation
helped to define load path into tlio lank
car, the evolution of the plastic dent
growth, and recovery It also refined tho
measurements of the gross motions of
the colliding cars' interaction. The test
was conducted at 14 0 mph As with the
first test, tins test spaed was chosen so
that pimcluro would nnl occur Tho rain
CHr was again relaixed from a pre-
defined location and allowed to roll
froely under gravity end the grade to
impact the standing tank car. The
analysis of tho last data are on-going,
but preliminary review suggests that
again the force-lime histories of the ram
car and the struck tank car are within
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the standard deviation of tho predicted
lest results.

After the second test, a careful
Inspection of the ram car showed that a
morlusl Hinuunt of damage was inflicted
on tho loud truck and its carbody
attachment This damage was attributed
to the ofl-nxis vertical motions resulting
from the difference in the contcrhnc of
ilia impaclor and the height of the
uenler-af-gravity of the ram car.

In order to safely run a lest to
puncture the baseline cai. eitluir a
smaller punch would be needed and the
test speed maintained at 14 mph, or tho
nunlar-of-yntvily of the ram car would
have to ha raised to be inure In line with
tho contorhnn of the jmnch, to minimize
ram car vertical motions for impact
speeds greater ihnn 14 mph Th» option
selected wns to reduce the punch -si/a to
6 inches by 6 inches Them was i-qual
confidence in simulating the influence
ol punch sUe and impact speed on tank
rupture DOT is seeking to significantly
increase the impact speed at which tank
cars carrying PIH materials can protect
llioir hiding Pur H wiilii range of sizes.
IliiHgoal IB independent of punrh size
In oninr tu nllnw fnr safer lest
procedures ami lower IHS! sjjeedb. iL wns
decided to use the biimllw punch blzo in
tho regulation

Because* of llu* rebuilt of the second
test, in the ilunl tebl, the punch face sizo
was npproximnlely 6 inches by 0 Inches
Tha sliinding tank car that was used
during thu thud lest was fully-
infllrumanled Tim tost was conducted at
IS 1 mpti. mill this (cut speed was
chosen so that puncture wnuld occur.
The third tosl was iluhigmid tu confiim
that material failure of the lank tar and
puncture would occur at 15 mpli with
a smaller impnctnr. Tim lost also
provides a comparative basal ino
referonce for the enhanced lank car
designs As with the second test. MIH
ram car wab again released from a IIIH-
deflned location and allowed to i oil
freely under gravity and the grade to
impact the standing tank car. The
analysis of tho tost data arc on-going,
but preliminary review suggests thai
again the force-time histories of the ram
car and the struck tank car are within
tlio standard deviation of the predicted
tost results

Additional lank car testing is planned
Tim further testing will provide
additional insight and validation to the
modeling. The additional testn include
material, full-scale sub-assemhly. and
full-scale prototype car tests Materials
touts improve the constitutive models
applicable to the specific sub-
components used in alternative designs,
such as behavior of composites, foams.
and multi-layered metal structures The

full-scrtlu bub-aaaembly tests build
confidence in the fidelity of the models
used at they capture both material and
geometric: nimlinnHr behavior exhibited
by larger scale components. Finally, in
rnii|iiin.|]on with the NGRTC program.
Full-ficale prototype cars will be
Mihjpclad to side and head impact and
ovor-lhn-road lasting. Each additional
tost enhances the modelers' ability to
predict and rapture increasingly
complicated behavior under extreme
accident lauding conditions As noted in
the discussion of the pmrimwl rule text,
the proposed head and shell
performance standard is based un (lie
model tluit has been developed by
Volpe. As more testing is completad,
any new information or roflnomonla lo
the test procedure will be considered for
mi orparalion in this proposed rule

For the reasons outlined above, l-'KA's
rosturcli has focused on ways to
enhance thu accident survlvnbilily of
tank cars through implementation of an
nnlummil rwrFnrinnnce standard for
hand shields and tank fihfllls We
rccoglllZP thai MIHIH iiwy be H number of
different ways for tank car
manufacturers to meel this pmfoiniiiiice
standard, including different diisign-
types. variations in materials of
construction, and ihtilika WE* invite
commonters to suggest spactfln
measures that would he utilized to meel
the proposed performance slaiulaiil In
•iddition. commenlors may wish tu
provide data and information that
would support allornativo Mraiujfim lur
achieving the goal of improved Innk wr
accident sumvability
XI. Discussion of Public Cummanls

As tinted above, recognizing tho need
for public input as part ol DOT'S
comprehensive review of design and
operational factors affecting rail tank car
safely. 1MIMSA and PRA held three
public meetings inviting interested
parties to conimtml on retavdiit abpecls
ol tdiik car safety As [Mrl uf the public
commonl process. PRA established a
publm docket (Ducket No. FRA-2006-
251611). providing interested parties
with a central location to Ixilh send and
review relevant information concerning
tho safety of railroad lank car
transportation of hazardous materials
Tim FRA ducket contains several
submissions from FRA (e.g.. transcripts
of the three public meetings, ralevani
Congressional testimony. reneardi
reports), as well as cnnimenlK from
numerous member, uf the regulated
community Specifically, written
comments were received from the
following organizations BASF
Corporation, the Institute of Makers of
Explosives. Dow, TFI. Trimly. Applied

Solutions, Inc., the Brotherhood of
Railroad Signalmen. Agriuin U.S Inc..
Cl. and FPG industries (PPG). Many of
these some organizalitms attended the
public meeting* and provided oral
comments at tnose meetings Tho
following discussion provides an
ovorvmw of (he written and verbal
comments I lint were received Where
appropriate, a more detailed discussion
ol specific comments mid how DOT has
chosen tn nddnm those comments in
this proposed rule un be found in
Section XIII below, (lie .Sudion-by-
Seclion analysis portion of this
preamble
A May 31-June I. Jflfffi Puhlir Meeting

TliH [iriniriry purpose of the first
public meeting, held on May 31-Juno l,
2006. was lo surfrice and prioritize
issues lolating to tho safe (runs [lurtntion
of hazardous materials in railroad tank
cars Attendees included reprabeutHLives
trum the railroad industry, Hlnpping
industry, railroad tank mi
nmnufHrhinng and repair cnmpanins.
laliur organizations. Uic NTSB.
Transport Canada, and the
Transput tuliun Secunty Adminislrallnn
(TSAJ At this meeting, commontnrs
from both the railroad industry and tho
hazardous materials shipping industry
expressed the view that roil is the safest
mude of transportation for hazardous
nifilerictls over land. For example. Ihn
AAK explained that since 1080, the rate
of idil duciilents with a hazardous
malaiirils lelonse per thousand rail
carload has dropped by BQ%. RSI noted
thai approximately 1.7" million carloads
of hazardous iiifltKilnls are transported
by rail throughout the United States
each year and 99.9U% uf those
sIunniAnls reach Iheir destinations
without iiiLiilHiil Similarly, RSI
commented ihul sl.itisllcs demonstrate
that It is Ifl times saler lo move
liazardous matoriak hy rail, as
compared to highway Noting that it
would take approximately four rargo
tank trucks lo deliver the dmounl of
hazardous materials that ran be riirrieil
in one rail tank cor. SRveral shippers
expressed concern thai if shippers were
forced to transport hazardous materials
via highway, the overall safely risk
would increase bocausn of tho increased
number of shipments on llie nal ion's
roads. Several representatives of the
hazardous m.itcirialfi shipping mduslry
expressed the view thnl rail
transportation of ha/ardous materials is
essential to tha rompelitiveness of the
U.S GhemiCii] end agricultural
industries, to the public health, safety
and welfare, as well as to the economy
of the United States Dow. the largest
chemical company in the world.
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indicated that Its North American
business modal is based on the belief
that the rail transportation of hazardous
materials fa the safest, most efficient,
most economical, and most socially
acceptable way of shipping hazardous
materials over land

IJospite these safety statistics, mooting
participants from both the lailroad and
shipping industries expressed
agreement on me need for continuous
improvement in the safe transportation
of hazardous materials by railroad tank
car, particularly In tight of the Mi not,
Macaona. and Granlloville accidents.
However, participants expressed
diflermi! views on Imw lo anxiiuplish
thai gnal. Miiny ntproseulalivoE nf
nrgaiiizHtioiis that depend mi railronds
for ithipping hazardous mntariata stated
that imprnveinnnlK in (he safe
tronspoTtdtiun of hazardous materials by
railroad lank car should be made ouly
after a ' holistic" consideration of the
rail transportation system. For instance,
SOY oral commentcrs expressed the view
that not only should lank cur design
improvements be considered, but sotety
Imnrnvenienls should aim mldiess
rnilnirif I nuHratlng and mnml«n«»ii< e
practices, mill ORI t routing prctctii as and
iiow tu rediitti ton miles PIH inatHi idlb
u-Hvel due to InafUcn-nl routes blilppui
uaiiinif xllly handling pniclices. ami
emergency response pincedures Ruth
the Drulliftrhnnd tit Lui.aincilive
Engineers and Trmnnmn (BUST) find the
United TiHiispurlrflinri Union (1JTIT)
echoed several of these SIIIIIH cunrerns.
(jwrlU iilnily [luting human fdilurh
issues, the prevalence of non-signalized
territory, the Iraming nf crews lo h,md1tj
liiiziiitlotis [iinterinlh. and crews' access
lo personal protective equipment in llm
nvpntofnn incidnnt Onocommniitnr
specifically suggested lhal DOT adopt
AAR Circular OT-H5-I as a rogulotion.
Several common tors noted that the tank
car is only one component of tho rail
transportation system, and no single
component of the system can provide
tho entire moans to improving tank car
safety Accordingly, many commenters
expressed a desire for DOT to take a
leadership role in addressing the safe
transportation of hazardous materials by
railroad tank cor on a system-wida basis

FRA end PHMSA generally ngree with
those commontcrs Although this Nl'RM
focuses on enhancing the tank cor
packaging, it also proposes certain
operational restrictions specific to tank
cars transporting HIH materials, and
UOTs comprehensive review of design
and operational faclon affecting rail
tank car safety is not so limited As
noted ubovo, UO"I 's rail safety efforts arc
multi-faceted, and DOT is addressing
operational issues such as human

factors, track conditions, and signal and
tram control systems designed to
prevent accidents in the first place, as
well as emergency response issues
intended to ensure that in tho event of
an incident, emergency respondent are
able to respond appropriately, in
addition. PHMSA has issued a proposed
rule lhal would require rnilrnads to
gather traffic and commodity data on
certain explosive, radioactive, and PIH
materials they transport, analyze safety
and security vulnerabilities of currant
and alternative routes used for these
materials, mid select tho routes that pose
the IHHSI safety mid security risks after
LOtisidHiingeny initujeliaii measures
lhal rnuld he implemented SUP 71 FH
76034 [Dec 21,2000)

Oilier commnnturs noted the
voluntary efforts aliendy underway by
many hazaidous nuturlals shippers to
Improve tho safe liansporldlion of their
materials by rail One example of an
Industry effort to address the safe
transportation of hazardous materials in
lank curs is the partnering of Dow and
UP in a series of initiatives to improve
rail safalv and secunly, including tho
NGRTTP" ThusH in It Mil VPS are
discussed in mure detail In Section IX

Railroad pttrtici pants. Including tho
AAR, CP. and DNSF. expressed tlie viow
that the railroad Industry Itself has
taken many voluntary steps to reduce
the occurrence of accidents that con
lead to hazmdous ma tennis releases. I- or
instance, a representative from DNSF
presented information on the carrier's
derailment prevention efforts aimed at
I nick cdiisud durdilmtmtb, equipment
CRiisud cl«rdiIniHiils, HI well as
deralhnenls relating lu operating
practices. BNSF'n oTfurts include
nnpIeiiiHiil ing advanced train cnnlrol
Inchnnlngy, utilizing various freight car
condition monitoring lochnnlngiHS,
inslalling and maintaining switch point
position indicators and broken rail
protection in non-signalized dark
territory: as wall as modifying the
earner's operating practices when
transporting a significant amount of PIH
materials over non<stgnahzcd territory
Specifically, noting that nearly 50% of
BNSF's PII I movement is over non-
signalod territory. BNSK explained
changes in Its operating practices aimed
at ensuring tho safe transport nf PIH
materials over this typo of territory
QNSF noted the following changes in
operating practices when transporting
HH materials over dark territory: (1 j
Inftnflr.ting Inn mule prior lo operating
trains carrying PIH materials. (2)
restricting tho speed of trams carrying
I'lH materials lo 35 miles per hour. (J)
requiring Itint trains hauling PIH

material*) hold the main line during
moots, and (4) requiring trains on
sidings to slop before PIH trains pass
Additionally, a repimenlalivfl from CP
presented information uu the earner's
efforts, dating back lo 1995, lo address
human farlors issues in the inllroad
environment. Including efforts directed
at crow rasourrn management, and
fatigue risk management

Noting member railroads' Hflurls tu
reduce tho occurrence of accidents that
can lead to hazardous materials releases,
the AAR expressed the view llul
"|r|esponslblo planning must consider
that accidents can occur" and "in
addition to the efforts to prevent
BLCidents. industry must also do
everything it can to roduco the
prohnbility of a release of TIH
[iibilennU], such as anhydrous ammonia
and chloriiiB. should mi incident
occur " Dasad cm Us lesearuh through
the University of Illinois, AAR noted
thai there appears to he a bignificnnl
opportunity In reduca Mm pmlinbihly nf
a rolcasc of anhydrous ammonia and
chlorine in the ovont of an accidnnt

AAR indicated thai thu University of
Illinois research concluded that,
utilizing existing technology, the
probability of a rnlcaso of anhydrous
iiiiiiiionla and chlorine from n tank udi
involved in an accident could lie
reduced by 55 percent or more by
substituting enhanced tank cars Tor I lie
cars currently used to transport these
materials AAK explained that this
conclusion was premised on replacing
the current 263,000 pound tank cars
used for transporting anhydrous
ammonia and chlorine with 286,000
pound tank cars equipped with
additional head protection, thicker
bliells, and enhanced top fittings
protection (i.e. the Trinity car)

Most commenters representing
members of the hazardous materials
shipping industry generally expressed
sup poll for the efforts ot the AAR TCC
In improve the transportation of
hazardous materials oy rail However,
those loinnwnlers expressed concerns
wilh several aspects of the TCC's recent
propOhiils First, coinmenters stated llut
the implementation period proposed by
AAR (i e. replannig the entire chlorine
and anhydrous lank car fleet within live
lo seven years] was unrealistic,
purliuilarly given tank uir
manufacturing capacity. One
commentor, Terra Industries (Terra], a
shipper of anhydrous ammonia,
objected lo AAK's proposal noting that
thn estimated costs to build cars lo the
standard would be approximately 100%
higher than new ammonia cars being
built today In addition, Terra noted that
because the can would hold



Federal Register/Vnl. 73, Nu. B3/Tunsday. April 1, 2008 /Ftropubod Rule:, 17839

approxinmlely flO% as much product as
compared lo current ammonia cars duo
to infrastructure restrictions, shippers
would need more cars in order to make
shipments at current levels. This, in
turn, according lo Terra, would incrnaso
the costs of shipping by approximately
75% baton) rail freight and fuel charges
Several oilier shippers and chumical
manufacturers echoed Terra's concern
regarding reduced capacity, noting that
intraftlnicturo restrictions of many
facilities and some shortlina railroads
would prohibit utilizing a car weighing
2116,000 pounds Those cornrnenters also
noted that this reduced tar cdpticlly
could lead to an incrnasud number uF
railroad lank car shipments, .inrl in I lie
case of anhydrous ammotiM, a shift from
rail transportation (o highway
transput lulion

Terra ulcu noted that AAK's approach
\v.n inconsistent with tho NTSB's
n'ccKiiitiPndalionfl in response to Iho
Minol accident. Specifically. Terra
strilwi thai Iho NTSB's report for the
Minnl nccldrnt indicated that the
construction of tank cars with sufficient
impact lesistance to eliminate or reduce
[oaks would require un uvaluallon ul (lie
dynamic forces acting on the tank cars
in nn accident situation, as well as un
integrated analysis of the response of
the tank's structure and the lank
material to these forces Tarrn noled thftl
AAK's proposed approach consldaierl
none of theie factors.

Similarly, noting FRA's on-going
research with Volpo, severjl
commenters slated that any potenliul
tnnk car design Improvements should
take Into consideration the results of (ho
Volpe research. Commcnters gonrrally
noted thai improved tank car design is
dependent on understanding and
defining the environment in which the
lank car is expected to piirform FRA
and PI IMS A agree llidt in mdei lu
design an enhanced lank car with
increased accident survivability. nn
understanding of the forces acting upon
ri tank car in .1 typical derailment or
collision scenario is nucessnry
Accordingly, PKA has aggressively
amaleratpd its research efforts related to
Uiik cai integrity and. as discussed
above. FRA is working cooperatively
with Industry to leverage R&D
resources We will continue to update
this docket lo reflect the result of our
ongoing research efforts end, m
indicated above, may incorporate
research results in a final rule
developed as a result of this NPRM.

Several conunonters further expressed
the viaw thai ilia overriding goal of any
effort must be lo prevent accidents from
occurring in the first place and that
AAR'a proposal does not address the

root causes of accidents (e g, operating
factors). Again. FRA and PHMSA agree
with commenters in this respect. As
described above, FRA Is aggressively
working through a comprehensive
action plan to not only improve the
integrity of tank airs utert tn transport
hazardous materials, but to address the
root causes of such accident* as well
B Decembor 14.20061'ubhc Meeting

Although cuiiimenters at lhn sm und
public meeting, wliii.li was held on
December 14,2(XH1. raised many of lha
same issues discussed at the prior
public meeting, discussion at the
mooting focused on a aeries of nine
questions posed by 1'HMSA and FRA in
Iho mooting notice publication. Sea 71
FR 67015 (Nov. 17.2006). Attendees
again included representatives from the
idilrond industry, shipping InHustiv,
railroad lank car mnniirachinng mid
lepalr companies, Tiauspnrt diiml.i,
and TSA

Flrsl. PI1MSA and FRA askud wlinl
IIHW deslgiiH. uiHteririlii, ur stnicluiAK
DOT should be investignting for
improved accident/derailment
fiiimvuhility ol hazardous ninLci fills
lank cars In response to this question.
(II flxpmwnri the view thai advances in
mtilurifil science piesont an opportunity
In HivinUiuAle new materials foi the
construction and protection nftaiikcjrs
For example. CI notod advances in
stud making practices, composites used
for insulation, materials used for
thannal protection, ns woll as crash
energy management materials.
Similarly. Trinity explained that the
AAR TCC: has an ongoing program
evaluating non-traditional steels for lank
rnr construction (i.e. stools not typically
used in tho construction of railroad tank
cars) and suggested that DOT should
actively participate in, and fund, this
activity. FRA notes that it IB an active
participant in the AAR task force
evaluating these steels, and FRA looks
forward to continuing to work with
industry on this research CI commented
further, however, that prior to tho use of
anv of theso now materials, DOT and
Industry would need to conduct
appropridte resean h. uhlmng real
world accident data To that end. CI
noted its ongoing research through
Structural Reliability Technologies,
which preliminarily identified certain
uiHlenals as having the potential to
improve accident survivabihly of
hazardous material rail Lars.

ART stated that in order to
accommodate material advances, certain
existing DOT regulatory requirements
may nood to bo revised For example,
ARI notod that the J-lype tank car
requires a metal external jacket for fire

protection purposes, but because firo
protection Is now provided through
layers of Insulation, the metal Jacket is
not necessarily needed any longer
Instead. ARI explained that certain
carbon fibers may better servo the
purpose of tho metal jacket As
discussed in more detail in the Section*
by-Section analysis below, this NPRM
proposes to retain the requirement that
tank cars used to transport PIH materials
be equipped with metal jackets DOT,
however, invites further comments on
the eflii acy of maintaining this
requirement or suggestions for elTm.live,

On bohal f of tho NGRTCP. a
raprcsentnlivc of Dow generally
nxplained the now designs, malnridls,
and structures being explored by the
propel Tho commcnlcr noted mat tliu
current rail car design for the typical
jacketed pressure car relies on the inner
tank to serve throe functions [1)
Contain the {.uminudity. (21 carry all
train stresses and loads; and (3) protect
tlieixiTiiniudily fruin external forces.
Tlip NGRTCP is pvalunlmg the potential
lo sepnnilB UIRSH lituk Fuiiclmiis. id Iliat
lliti inner Idiik's jinuiiiry puruasH u» lu
ronlaiu llm cniiiinudily and then
affectively arid layers of functionality In
acULuisb train stresses and loads riiid
prolocl the inniir lank from external
Inrcns This comniunter also noted Iliul
the current jarkelml pressure car is
made up cif three ruinpmienls (l) An
outer shell or (iiLkiit, (j) HM mltirslilidl
Sfj.iCH (lyuindly 10-12 incliHU fur.i
rlilonne Sunk car), and [H) the inner lank
and Hint the NGKTCP is analyzing what
can be done lo improve lank cnr
survivahillly by utilizing tho interstitial
space.

Dnw further explained that the
NGRTCP was evaluating iwo high-level
tank car designs The fust design under
evaluation is how a typical jacketed
pressure car could be improved by
adding layers of functionality and
Incorporating alternative technologies,
particularly in the interstitial space The
second design under evaluation by the
NGRTCP is similar to a DOT 113/115
Innk-withinsi-tank design. The primary
purpose of the inner tank in this design
is to contain the commodity The
interstitial space and outer stniiluru of
tho tank is than used to bear tralnload
stresses and protect the inner tank from
external forces. A tank-withm-o-tank
approach allows the inner tank to bo
dmignod around the physical and
chemical properties of the material
being transported and allows for several
different alternatives for designing the
interstitial space and the outer tank
structure to bear Iramloads and protect
the inner tank For example, Dow
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explained lh.it Ihc inner tank could
potentially be made of H thinner steel
than that used In current cars and
wnmpnil in a cnnipnsiln malitiial
Additionally, deformable materials
could be used to create "crumple zones"
in tlii) interstitial space, Ihu uuter
slnicluiB uf tlia lank could be
cmislnided of a different lypti iifuluftl.
nut necessarily suitable for IIHH in H
lypicnl pressure ror. and potentially an
import resistant coaling could ha
Applied In Ihu uul«r structure Dow
nutml lhal this could possibly result in
a stronger lank, which weighs less than
the current design.

The Department encourages industry
to continue evaluating the potential USB
of the new materials, now typos of steol,
and alternative! designs discussed at the
mooting. FRA behoves thnt. by utilizing
existing technology, a significant
Improvement am be made to enhance
rnilniHil lanL i HI HI cidtmt snrvi validity
Accordingly, thu performance standards
fui eiiliaiiLHil liHHd and slml! prolijcluiii
snt forth in this Nl'RM are lechnology-
neiilrnl iiiid are uitondnd to allow for the
most design, nuitorlal, and
manufacturing flexibility, whilo
significantly improving the accident
siirvivahilily of railroad tank cars We
a*k. commonlors to submit data and
in format i on concerning alternative
strategics foi enhancing accident
survlvabtllly that may be as affective as.
ot mom effective than, the enhanced
head and shell protection measures
proposed in this Nl'KM

Second. PHMSA and FKA solicited
information regarding tank car top
fittings. Specifically, the agencies asked
whether there were any design changes
that would enhance the survivability of
tank car top fittings (e.g, modifications
to height or placement of valves or
modifications to the protective structure
that surrounds the valves) In response
to this question, commenters generally
agreed that two of the most important
Factors for tup filling survivability in an
accident rire lowering the profile of the
fitting.*! In reduce vulnerability mid
blieiiglhuimij} llii* prater I mil
surrnundiiiK the fittings Along those
lintis, a few commenters rapresenllnc
the railroad industry suggested thai the
ultimate goal of enhancing top fittings
protection should be a tank cm with
only a flange on the pressure plate that
cnuld 1m skid- or mil Imr-pn dueled, or
a lank car that could be shipped with no
fltluiKS, requiring thai the fittings be
installed at the point nf unloading. In
response to the idea of a tank car being
shipped with no fittings, however,
shippers generally expressed concern
with the safety and compatibility of
such a system given existing plant

infrastructure and the regulatory scheme
surrounding lank cnr unloading Trinity
suggested mm DOT ruiilil facilitate
improvements in top fittings protection
by modifying the regulations tn require
lower profiles and by replacing thu
current hardware-specific requirements
with H performance standard As imled
in Surtion IX above GPG-l 17B would
require anhydrous ammonia and
chlorine tank cars constructed after
January l, 2tll)fl and used in intfnrhangn
to have loji fillings dnsianad to
withstand a lollovnr with a minimum
linear velocity of nine mph. Sec
discussion in Section V above on
interchange requirements.

Although DOT is aware that incidents
involving tank car lop fittings do occur,
historical accident data demonstrates
that top fittings are not a significant
factor in attempting lo reduce (he risk
associated wilh large product losses. Fnr
Hxanipln. riiiiMtleriiig Mm mnie Ilian 2
million r.hlorim* fihipnutnls bclwern
10G5 ami 2DUB. uiily 1 of lliu 14 liiMttb
in amdontji from top fittings was
itiMonably doomed subfitontial, with
l .000 gallons last During the samo timo
frame, the next largest chlorine release
from top fittings in an accident involved
10D gallons, while the remaining 12 lop
Riling losses in accidents were small
amounts, many nf them ID gallons 01
less, with an average loss of
approximately 13 gallons. Nona of those
incidents resulted in Injuries. At the
same timo, catastrophic losses from
liink-hond or shell punctures averaged
approximately tu.QOQ gallons per
accident Thev Hnta demonstrate that
failums or breaches of tank car heads or
shells lend to lead tu large quantities of
chemicals released, and accordingly,
poso tho greatest safctv risk.

Despite the minimal risk of
substantial releases from lank car top
fittings in accidents. FRA and industry
are actively researching methods for
enhancing tank car safety through
modifications to top fittings. FRA lias an
ongoing research program focused on
improving the performance of tank car
lup filtiiigb in ma event uf rall-avw
incidents Additionally, both the TCC
and the NGRTCP are investigating
potential improvements to top fillings
The TCC is examining the oflcctivcness
of various Riling protection devices and
the feasibility of using recessed fittings
The TCC liHb indicated dint initial
simulations of these concepts
demonstrate potential for providing
significant protection, particularly at
higher speeds Tho NGRTCP IB
examining potential improvements
including (1) Lowering the profile of the
fittings: (2) reducing the number of
valves, (3) the use of internal closures,

and (4) redesign of tliti pressure relief
valvn We expect that modified top
fittings will bti ready lor servirn trials in
nariv 2(1(111

Although the research appears
promising, at this time it is
inappropriate lo propose new standards
(by nilemaking ur otherwise) for top
fillings protection because it Is not yet
Hear what iiuitlifiralinns would provide
a substantial improvement in the ability
of lop fittings to:

(1J Withstand accident conditions,
while providing at leant (he same level
nf prolHClioii from non-acciclttnt
releases,

(2) Continue to work with industry's
existing loading and unloading
infrastructure, and

[3] Maintain compatibility with
current emergency response
requirements (e g . compatibility wilh
Emergency Kit C, which Is useu to
contain leaks in and around the
pressure relief device and valves in the
cusu of chlorine tank cars)

We expect thai FRA'n resent ch.
tugether with the findings of the TCC
.mil NHRTCP, will lead lo a ciinsensus-
ha.sfld industry nlandmd for unliancHd
lank car lop fittings protection. Provided
thai tlm itatttm does nol fiflviatc from

regulations, Ihe riejjartmiinl will
H nun lamentation. If l lw

cunsensiis design does deviate from
fHilural standards ur if the Departinent
drains that the industry actions oru nut
sufficienl, we will propose revised
Federal slaudanls for lop fillings in a
GttpHralc lulemttking proceeding HH unrly
a* next year. To support these efforts,
tho Department intends to hold a public
meeting early next year to discuss the
need for revised top fittings standards.
Parties wishing the Department to
cniuirier proposed revised lop fittings
standards may, of course, put it inn the
Department al any limu for a rulmiiaking
lo change the existing Federal
standards 40CFR 1UIIS5

As discussed in Section I above,
Improving the safety and security of
hazardous materials transportation via
railroad tank car is an ongoing process.
As we continue our comprehensive
review of tank car safety, wo anticipate
holding additional public meetings to
address relevant issues other than those
contained in this NPRM. At this lime,
however, because the loss of lading from
side or head impacts in accident
scenarios presents the greatest risk, FRA
Is concentrating its efforts on those areas
for purposes of this riileniaking. We do,
however, invite commenlers lo provide
any data or other information relative to
potential modifications to tank car top
fittings or potential enhanced safety
standards for fittings, including the
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design of fittings utilized on the Trinity
tank car. Commcntors may also wish to
provide data and information
concerning tho cuts that would bn
Incurred to modify tank cars built to tho
performance standard proposed in this
NPRM to incorpornto enhanced filling
designs. Wo also rommd intoresiad
parties that any person may petition tho
Department to initiate a rulamaking
proceeding regarding isauea relevant lo
tho transportation ofhazardous
materials by roil 49CI-R10GG5,

The third question posed by PHMSA
and FRA pertained to tank car piinciure-
rosistance (including the puncturo-
resuilance of the head ami shell), and
specifically whether limn* HTO Any
design, material, or manufacturing
changes that could load lo improved
tank i.nr puncliiro-rosisldiice. In
rusponsc to I his question, n
representative of the NT5D suggested
Hint tho rclovanl istuft should not bo
limited to whnt 1'HMSA and FKA
tunned "puncture-resistance " Instead,
the NTSB noted that low-speed impjcls
by largo objects lead to structural
deformation and possible puncture, and
accordingly, any structural deioimotion
and puncture must bo looked at together
as an issue of stiuctural impact and
response.

DOT recognizes NTSB's point with
regard tn the specific term "puncture
resistance " However. DOT's research
efforts are aimed dl impruving tho
accident bumvability of railroad lank
cars, and In examining tins issue, DOT
is considering not |usl the ability of a
tank cur to resist puncture, but as noted
in SHI.IUHI X above, the fluency bos
analyzed the equipment's overall
structural response lo head or shell
impacts POT believes tlul an
underMandmg of B innk car's overall
structural rehponsn lo impacts is
nHCBSsary in any ofTorl lu improve I ha
ability of a tank car tu iiininldin its
integrity under accident conditions
However. DOT believes Ihnt for
purposes of regulatory language setting
forth a performance standard regarding
n tank car's ability to maintain its
integrity under accident conditions, the
term "puncture resistance" is an
accurate repiosontatlon of the
performance thai needs to be achieved
(i.e.. the tank car maintains its integrity
such thai no lading u. released .is a
result of lhe impact) Accordingly, in
this NPRM. DOT lias mainlHined the
term "puncture resistance."

The NTSB also stated that any new
tank car design should take advantage of
tlia largo increase in structural stiffness
and strength that results from coupling
two rigid shells together, as opposed ID
a final ing tank-wilmn-H-lank design

The NTSB further fiiiggnsled thai the
materials utilized batwcnn ihn mnpr and
outer shells shnuld be designed so that
they can servo as n local impact energy
dissipation momentum transfer
mechanism, effectively spreading out
ihn Imparting force. Following tlm
NTSB's line of reasoning and noting that
pressure within a tank Is a "pushback"
against external forces. AKI expressed
the view thai consideration needs in be
given tn lowering the internal pressure
of lank cars [depending on the vapor
pressure of the commodity contained in
tho car), so that impact farces result in
deformation to the tank shell, rather
than a puncture of the shell

Commenters generally noted that
several concepts aimed at improving
lank car puncture-resistance are
currently being explored in the
Liidiinlry, cirruiild ntmxploied For
example. Trinity suggested that Innk-
head protection could lie provirind hy
ultra-high strength, nnn-fonnnbln, flat
plalos such as armor pliilmg, Ihuraby
permitting tank-head thickness lo bo
reduced to that required to contain Ihn
internal pressure. Cl commented tliat
improving puncture resistance is tho
single most important design factor in
enhancing accident survivnbility. To
this end. Cl noted thai through its
ongoing research with Stiuctural
Reliability Technologies [SKT], it is
Looking ut potential improvements
through a combination of now material
for tank and/or jacket construction [c g ,
high strength/low alloy steels] and the
incorporation ot energy-absorbing
materials into tho configuration of tank
cars and tnnk car jackets Commeuters
also suggested that DOT consider
lechiiologieb utilized in other industries
For example, one commonter noted
antlterrorism Industry projects regarding
sell-sealing technologies DOT, together
with TSA ami industry, an1 currently
in vwl igating the potential ol utilizing
self-seal inn technologies nn hazardous
malarial tank rant lo .nd in llw <|iiii k
repair of the lank in the event of a
breach DOT halloves that llns research
is promising, particularly in the context
of ballistic Impacts However. the
technologies appear lo bo of limited
utility in tho repair of ttmk breaches
resulting from derailments and other
riillKirin scnnarins where the area
breached tends lu be larger UMII what
results from ballistic impacts

Dow. on behalf ul theNGRTCP.
explained that In connection with
improved puncture-resistance, the
project is examining different types of
steely (e.g.. the current TC-128 with
varying sulfur contents, as well as other
types of steels not currently used in
railroad tank car construction) In

addition, the NGRTCP is considering
structural foams as energy absorbing
diid diffusing materials, as well as crash
anargy nidnagement systems, impact
liiuilen). (he use of deformable materials
(particularly based on experience in tho
automobile racing Industry], and impact
resistant coatings.

In the fourth question, PHMSA and
FRA solicited information pertaining to
whether I here were measures, other
than accident survivubility, such as
unproved security of operating fittings,
01 tin ability to Incite cars beyond
current tar movement reporting
syfilHina, thill could improve the oveiall
bafuty and security of hazardous
material shipments via railroad lank car
In response to thii question,
commcntors generally noted the many
voluntary efforts, which are already
underway in both die shipping and
railroad industries, designed to detect
ha7ai(lnns imilenals leaks, monitor the
temperature diul oilier conditions of
materials being transported in railroad
Inuk t .irh. duel track ln» locations of
railrtiiid lank far hazardous material
shipiiumls Although conuiieiilnrs
generally nxprcwod (lie view llml the
existing car movement reporting system,
including the aiilnmatir equipment
idanliflcrilimi system, is sufficient for
puiposusol loTfilinijiiliipiiiHiilK in A
timely fashion, most comiutmlflrs
expressed support for utilizing
additional location mom taring ami
other shipment mom taring lochnnliigifn
(c g . tor spuirunuml sensora.
torn pom turn snnaors) depending on Ihu
commercial viability of Iho technologies
and the risk picsonled hy the pioducl
being shipped.

Tho fifth qiioslion I'HMSA and FRA
posed at the public meeting pertained to
whether, in addition to accident
survlvability. tank cars should bo
designed to withstand other types of
extraordinary events (e g.. ballistic
attack or unauthorized access to tank car
valving). In response to this question.
one shipper commented that tank cars
should not be designed to withstand
extraordinary events Instead, the
environment in which tank cars operate
needs to be modified to prevent such
extraordinary events as derailments.
Other commenters suggested that lank
car design changes should be made to
prevent unauthorized access to the cars'
contents and to potentially withstand
ballistic attack Generally, however,
commenters recognized the need to
examine any such potential changes on
a risk basis, taking into consideration
whether such requirements would bo
cost effective m particular situations
given the risk presented by a particular
commodity
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Noting that the HMR currently
include porformanco standards for
coupler vortical restraint systems,
pressun* relief devices, tank-head
puncture-resistance systems, thnrmol
protection systems, tmd semra
nquipment protection, llw sixth
question PHMSA and FRA posed dl the
public mecling pertained to whether
thnse standards era adequate for hitura
tank cars, nnd If not, what areas and
aspects uf idilioml tank cars need to be
improved In response to this question.
Trinity suggested ihni the current
requirement in the HMR far top fittings
protection on pressure can (4U CFK
179.100-12) is not a performance
standard and should be mede one In
addition, Trinity suggnstHd llml ihe
HMR should be updated in othor urea*,
such as bottom outlet protection and
requiring normalized sluitl for prmMiiro
cars, to make the regulations consistent
with industry standards. Cc-homy
i liniments raised at the initial pulilir
niHBimg. Cl suggested that all railroad
freight cnra 1)0 equipped with double
shelf umplnib to avoid couplers on non-
hazanlniis mnlonals cars from becoming
dfscng.iKeri mul breaching a tank air
containing hazardous materials. FRA is
actively resejrchmg Ilia potential
benefits of modifying fi eight mr
couplers (o.g . the use of push-back
couplers or othor couplei lethnulugy
.iilvancomcnts) to potentially reduce Ilia
liLtililinnd nf a tank car being punctured
by the coupler of ennlhor car during an
accident If the nwulK of FKA's research
demonstrates that surh rnuplor
modificBtioiih would mcnusa safely
cost-cffactivGly. FRA will cansiilui inch
n requirement in a future nilumaklug
proceeding.

Commenlers gunorally nxprassed a
profcronce for the development of
performance standards, as opposed lo
hardware-specific reqiiireinenls
Commcnters noted, however, that there
is not uniform agreement on what
constitutes a performance standard For
(minpls. n slated that a performance
standard is something that is physically
verifiable, thai can be tested to,
considers risks and benefits, and that
can be apulincl to new lAchnnlngies and
now designs. However. CI noted lhal the
probability of release is not something
that can bo tested to Trinity also
expresfled support for utilizing
performnnce standards in the tank car
regulations Trinity suggested that any
performance standard should also
include at least one default hardw«uB-
speclftc standard that can be applied by
those who do not have the lime or
resources to develop their own
pm-fai-niance-hafted design As an

example. Trinity cited AAR's CPC-
1178, which contains both a
performance standard and a default
design standard conforming to the
performance standard expressing the
viflw that CPC-1176 is a true
performance standard, AAR encouraged
lliti Department to use the work already
done by thu TCC

We agvoe with an approach that
specifics a. performance standard In
foci, in (lie final rule relating to
Crashworthi ness Protection
Requirements for Tank Cars,4* we
agreed with commenters that a
performance-based standard for shell-
puncture resistance unild Imve merit
ovor a speciticatinn-hiised standard At
tliut time, however, we did not hitve the
data tu suppuil H iitjifiinntinco-baiied
standard Since Ihmi, we have
assembled flnough research and data to
allow for (ho promulgation of a
performance-based standard, which will
fooler new technology and provide
dnsign, material, and manufacturing
flexibility

'I he seventh question on which
I'HMSA and FRA solicited information
par to mod to how tho agencies should
consider risk factors in detenu in ing
whether to require tank car sately and
security enhancements. Foi example,
tho agencies asked whether the risk of
the car/commodity pair should hn
considered so that improvements would
first apply to the car/commodity pans
considered lo have the gieatusl i isk in
for which the car/commodity |>aii
would benefit most from llm
improvement. In addition, llm Hyundai;
solicited information on what other risk
factors should be cunsidnred

In response lo this question,
commenters generally maintained that
lank car safety and security
enhancements should be basnd on the
liHZHnl ul tlie commodity involved, as
well HS the existing tank car safety
features, materials, and methods of
const ruction For Rxampla, Cl stated thai
the appropriate WHV to prioritize tank
car bafely enhancements is to start with
those commodities that have the greatest
consequence and greatest likelihood of
pausing consequences if released
Accordingly, CI concluded that starting
with PIH mninriiils was logical
Similarly, citing its efforts at devoloping
an enhmired tank car standard, AAK
commented lh.it lank car safely
improvements should first focus on (he
airs carrying connuodilinfl that ara
hazardous to human health (i o. IMH

41 Chn&irort/iuiau Pmtrrttan Ikupnnimaias for
TiniJLCan Detection and HapairafCntcit. Pat.
Camahia. Unity; Flaw*. TfainiKil Pmtaction Fhnn
(iurf Othar Defeat of 7link (ir Imilt*. HU PK -IlKHfl
(Sepl 111 10U51

materials) Even more specifically. AAR
BUggesluJ Uial thobu PIH malaiiaU with
thenlghest hazards and those shipped
most often, should be uddrmsed first
With regard lo the tank uar ilself. ARI
noted tlial the better protected e lank car
is at the present time, it should be one
of the last cars retrofitted or taken out
of service In addition. ARI expressed
the view that the order in wluUi tars iiie
retrofitted or taken out of service should
be left lo car owners

We agree thai car owners need a
certain amount of flexibility in
niiiiiRKiiig improvements in their tank
car fleet-,. Accordingly, this NPKM
proposes an Implementation period
spread ovor eight years during which
car owners arc free to manage tho
implementation of tho proposed
enhancements within their fleets,
provided certain milestones are met
The NPRM does provide, however, that
five years after tlw effective dnle nf thu
final rule, lank cars iiMiiufHclitred using
non-normalizrd steel for hewd ur shell
construction would no longer hn
mil hoi ized lor llit* Iranfiporlalion of I'll 1
materials

The eighth question posed by 1'HMSA
and FRA pertained to whether the
Hi&lalliitlou of hairing sunsnrs ot oilier
on-board tradtLng/inoniloring systems
capable of monitoring, for example, tank
i.ur prassiirn, tomporaturc. and safety
conditions, would improve tho satoty
ami SHuinly of ha/nruous matcnnls
slupmunts by railroad tank car and, if
su, wliplher implemsnling surh a
Hystmii is foilfllbln.

In respnnsn to tins question,
lumiiiuiitcntgenomlly noted that many
hiKHirilniifi matnrlnls shippers have
already implemented onboard tracking
and monitoring flystems tor a variety of
masons A representative of the
NURTC11 noted that it was expected that
certain on-board tracking/monitoring
systems would be included in the Next
Generation Rail Car design, but thai
many detailed practicalities of such H
system would need to be addressed
(c g , monitors attached to individual
cars or through a system ol wayside
detectors, the utilization of data
collected and communication of that
tUta lo affected nnrlips)

The final question posed by 1'HMSA
and FRA pertained lo whellmr the
installation of electronically cunt ml lad
pneumatic (ECH) brake systems on tank
cars would improve tho safety of
lirixanlous materials shipments by
railroad tank car Only Trinity and a
representative of the NGRTCP
responded lo this question. Expressing
the view that for ECP brakes to be
effective, all equipment In a tram would
havn lo be nquippod with such brakes.
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Trinity commented that ECP brakes
would be of htlle or no benefit lu
Improving hazardous material safety A
representative of the NGRTCP. liowavur.
noted that the Next Guuerdlion Rail Car
will probably incorporate B duality of
systems—a traditional brake system
with tho anticipation of ECP brakes
This comnienter further nuled that thn
implementution of ECP brake* is d long-
term issue Although FRA encourages
Industry to pursue Implementation of
ECP brake technology as expeditions!?
as possible, and is encouraged by
NGRTCP's representation that a now
tank c ar design may incorporate Uic
duality of hraku systems. KKA
ramgmau Ihut Ihis is a long-term issue
afToLliiia, the entire railroad industry.
And accordingly, such a requirement is
outside the scope ol this rulemskmi;

C Mair.h 30, 2007 Public Meeting
The third publir meeting was hold on

Men h 30. £111)7 At this meeting, FRA
explained that DOT in aggressively
working to dnvolnp a performance
Stamford far an enhanced tank car
design, whirli will allow innovation and
faster now technology in the tank cur
lie-sign process FKA, through
rauiussnliilivAS of Volpn. presented its
[irahmmaiy lesunrch results regarding
tank car suivivabllity. and solicited
comments from mooting participants on
several specific ideas regarding how
DO1! was considering moving forward
with the development and
implamontnllon at a pnrtorniance
standard based on that research In
addition, on behalf of the AAR.
Christopher P L Barkan. Pli D , uf Hie
University of Illinois at Urbana-
Champalgn. Railroad Engineering
Program, presented the results of H risk
analysis performed by the Uuivnn,hy on
behalf of AAR pertaining to PHI
materials transported by milraitd lank
car

First, FRA iiotad Dial, in light of the
NTSB recfiimnnnilalinns in response to
tlie Minot atxidmit ami the mandates of
SAFETEA-LU. the agency's mirrent
research efforts regarding lank car
survival)!lily jre primarily focused on
tank-head and shell performance, in
response, commentcrs stated that DOT
should also consider enhancements lo
top fittings protection in any nilemaking
designed to improve tank car accident
survivnbiHly As discussed previously
in this section, although wo believe that
improvements to tank car top fittings
may be one method of enhancing tank
car safety, we are not proposing new
standards for top fittings protection at
this time because the research
demonstrating the efficacy and
feasibility of such enhanced standards is

not yet complete. Additionally, based
mi InsloriCiil accident data, the grujlH&l
likulihuod ofR catastrophic release uf
material from a tank car is through the
lank-head or shell, nol Ihe fittings.
Accordingly, this NPRM focuses on
enhancing tank-head and shell impact
rHtisltuic-H FRA wilt, lunvnver. (nnlinue
lo investigate pnlnntinl improvements lo
tank car loji fillings and if appropriata,
will pursue such improvements in a
separate riilpmoking pniCBBiliiig.

SRCtind. Volpa made prosunlahons
relating to FRA's tank car research
program Volpo's presentations focused
on ihroo aspects of KKA's ongoing tank
car research program* (11 Derailment
dynamics analysis (designed to
calculate ranges of closing speeds and
incidence angles between cars involved
in pile-upsj, [2] dynamic structural
annlvMb (Jesignml lu estimate Ihe fuiceb
rorresponding lo closing sputiilb for
hnad and shell impacts) and (3) damage
assessment (designed to OBlimato
dflfrirnifitioiiH lu lank-huads and slmlls
and the force at which puncture is
expected to occur) Volpe explained thai
the Lay lesults of the derailment
dynamics study are that (1) train speed
has the most bigmfiuml elfoct on the
number of cars that derail, and (2)
closing speed (that is. the car-lo-car
impact speed) is approximately one-halt
thn train speed at which the dorailmoni
occurs.

In response to Volpc's presentations,
meeting participants posed several
quirtlinns A few participants
questioned why FRA did not explicitly
model the Mmol or Granltoville
derailments and what efforts have been
made to ralato tho modeling results to
real world scenarios. Similarly, noting
that Volpo's derailment dynamics
models wore "straightforward" models
that consider just one force acting
against a car. one commenter noted that
reel life derailment situations are
generally more complicated. As nnteil in
Section X, above, FRA's research was
initially aimed at developing H
doiuilment model specific to the Mi not
accident However, duo lu the inherent
complexities and variables surrounding
any derailment situation (c.g track
layout and aindiliim, threp dmiHiisioiiHl
topography of the local terrain, car type
and location within train cunsist). the
initial and boundary conditions of
particular accident scenarios cannot be
reasonably ascertained. Additionally,
the initial perturbation (i.e.. the tram
spend and track location] resulting in
derailments is not precisely known.
Accordingly. FRA revised Its research
objective to define a generalized
derailment situation identifying the
salient features of derailment situations

based on historical accident
cuiiMHjueiices Tins infbrniHticm was
Ilien used to establish more easily
analyzed impact scenarios (i e , post
derailment cor-lo-car interactions: and
the speeds, orientations and trajectories
of Ihe cars as a function of location in
the train]

Commenters also noted chat although
Volpe apparently used two different
models in ill. derailment dynamics
study, only the results of one model
were presented in detail. As noted at the
public meeting, although Volpe utilized
two models lo investigHie (lie
derailment kmnniRliCH. oai.li of the
models predicted the same trends
Accordingly, for case of presentation.
only the results of the ADAMS
(Automatic Dynamic Analysis of
Mechanical Systems] model wuru
iiittstmled In any detail at the meeting
bet euse of the ability of the ADAMS
software lo provide aiiiuiiiluins of Ihe

Nol Ing that Volpn's presentation
shnwtifl thai the highest closing speed
occurs for the hist car tluil allows the
coupler hi liruttk, one i nniinentw
questioned what would happen if mura
couplers wore allowed lo break and
whulhiii il was BKjjuLled lliril
closing speed wnuld always occui A\ the
poml FRA explained Ihat Ihe highest
closing speed may occur at the pnml uf
Iho last coupler break, but again noted
thai the average closing SIHHK! belwenn
cars is approximately one-half the initial
train Kpeud In addihon, UUUIUHP
software limitations only allowed llii:
modal ing of up In tun coupler breaks In
a particular scenario, FRA staled that
before any more concrete conclusions
can bo drawn, further research would be
necessary

Another commonler inquired as to
how much variation in force die
derailment model could predict and
whetlier Monte Carlo techniques (i.e.. a
type oF computational algorithm
utilizing random numbers and
probability statistics to simulate the
behavior of physical or mathematical
systems) should be applied to try to
develop a more statistical understanding
of the potential variability. KKA noted
thai although Monte forki tor hinqiifw
could he applied, FRA's first and
foremost locus Is on predicting the
salient car-to-car interactions that take
place during derailments KKA intends
to analyze the forces achieved in other
modeling programs using nnii-hnaar
large deformation crush calculations
and validate the models by full scale
testing

Commenteis also questioned why the
baseline car mass utilized in the
derailment dynamics study was 150.0UO
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pounds (which docs not represent a
typiral light car or a typical lomluil car)
and whether tho initial angular velocity
u<md to causo a derailment IMS a largo
effect on the number of care dunulod
and/ur Ilia srcondory car-to-car inipntl
speeds. In response. FRA explained ihnt
Ilia Ihiselmc values utilized in Ilit* aturly
ware varied +/-20% to+/-5U%
Further. FRA noted that a seiu.il ivity
analysis of the results from genornlizcd
derailment scenarios demonstrated that
hnlh car mass and initial angular spaed
nausmg a derailment era very weakly
rnrrolated to the nuinlwr of aiis that
derail Instead, tin* Ingliost sensitivities
are associated willi initial train speed
and the ground faction experienced

Stating that, in inofil rent-world
accident bceiiuncu;. lank cars nre
impacted by "coupler like" objects, one
coniinentor questioned the IISH uf <i
sqiuire fltil-surface ram in Volpn's
muddling to impact the lank-lnwds find
shells while another comini-ntur
quBbtioned why the collision dynamic
modal of a car is shaped like d cube
Specifically. Trinity noted Ilial in \\s
own crasliwarllihiess analysis
performed on the newly dosignnd
Trinity cor, a rigid cnuplur head was
used as the impacting oliferl Furtlici.
Trinity noted thai after lliti
crashwortlimiisa iinulysis wns
completed, the results wore compared
with real-woild mxirionls. as well as tho
type of punctures iind dink deformations
that occurred Trinity further repotted
finding a good correfnlion between their
crashworlhlness analysis nnd tho shape
of punctures und deformations found in
real-world Hcculenl vehicles.

FRA responded that the collision
dynamics modul it a lumped mass
model connected by non-linear springs
nnd that the masses arc treated as rigid
obfHLts further. Ihc collision dynamics
model uses as an input tho force-crush
chrirarlarishcs predicted or measured
from analysis and testing This in put is
derived through the application uf lira
simplified coUlslan scenarios defined
Tor the performance standards. The
shape of the force crush clmrnUnnstic is
wnakly affected by the Impactor SI/.H for
a range within +/- .10 percent of that
proscribed in the testing prugrdtn Iftlir*
impHdnr size was sufficiently small,
tlinii tho mode of material failure
initiation would change. The Impnclor
size chosen for the baseline testing
captures tho salient deformation and
fniium modes observed in accidents and
tHSling Accordingly, neither the shape
of the inijiacloror the cor is
determinative FRA further explained
Ihiil in accident scenarios, a tank oar
may be Impacted by a variety of
diflerent objects (o.g , couplers, pieces of

rail, rail car trucks, other car draft sills,
side sills) and accordingly, the gual of
FRA's current research is to develop a
standardized method for uiinpririiiK the
relative performance between different
tank car designs, regardless of what the
impactor is in a particular scenario.
Additionally, as Volpe noted at the
mooting, the simulations Imvc resulted
in modes of deformation Ilial are similar
to the deformations found m dccidunt
vehicles

Another commenlei also noted that
the modeling presented by Volpe dl the
meeting addressed IIMIII line
derailments only and qintsliimnd
whclhnr FRA intended to expand tho
analysis to collision scenarios In
response to this comment. FRA
explained tltnt generally, collisions
degenerate into dwnilment-like
situations Accordingly, the SHCondary
iiiir-tu-car interactions obtained through
Volpo'a modeling and rev low uf
historical accident constiqiMmuib
provided D methodology to simplily ihe
impact coiidilions sue h lh.it .1
generalized performance sleudiiid fur
twn cars interacting could be identified
Utilization nf ibis iH-iTormancc standard
compares Ihn rel.ilive pei fonnancn
between ililTureiil tnnk c .11 diyiigns. iiml
FRA further plans lo mvevlfyrila ihe use
of pushbeck cnuj>lnrs .mil dDforninhlo
anti-climbing systems In dacransn thn
aggressiviiy between new nnd older tank
car designs in the fulnrn

With regnrd to tha ilyn.nnir. slructural
analysis, noting the apn.ii mil (lm.li IB
pioperlles ol Ihe inudel maloriiils (I.D.,
that tlie ellipditil lienil til most turns
itself liibidn out), uim i nuiinontcr
queslloned what type nf inntcual model
UBS being used At (lie meeting. Volpo
explained that the tensile strength of the
matonal being inndulod is iho minimum
required for TC-12B steel Furlhor, UQT
noted that tho results presented wore of
an empty lank, where material failure
was not allowed. 'Hie results
represented the first slop in a series of
models that gradually build m
complexity—starting with an empty
tank and applying first elastic, then
elastic with plastic loadings, and finally
building up to material failure After the
model results are checked against
analytical solutions available in
literature, pressurized fluid Uinks will
be evaluated in the same manner.

At tho mueliiui, Volpe also addressed
the full-scale impact tests being
performed on existing DOT 105A50DW
cars in an effort to develop n
methodology for assuring a minimum
level nf tank integrity, defining the
conditions for which a tank car is
capable of maintaining Its contents, and
identifying Ihe maximum speed at

which a lank car can survive tho
generalized impact scenario* developed
in the derailment dynamics study In
raspunse lo this portion of Volpc's
presentation, commenlers raised two
main concerns. First. comimmlerH
questioned liow ilia pressure and outage
requirements used in the tests to
establish tliu baanhno porformanco of
currant tank rant warn chosen. DOT
explained that although a pressure and
uulHge thrfl could be ttxpucted in
everyday transport were utilized (i.e .
in 6 parcont outage, 100 psi pressure),
hftcauso iho goal Is to establish tho
relative performance ol diflerent tank
car designs, such parameters are
ultimately irrelevant, provided Ilie same
pressure and outage is used fur all cars
analyzed In other wurds. Inordnrln
establish the relative performance of
diflerenl UnL L-.IF designs. ,ill designs
iiiii-sl be Inslod under llio same mili.il
and boundary conditions [including
weighfi, pi assure, and oulnge)

Sectitirl, nnmniunlHrs tiuain questmnad
why DOT was performing "simplified
tests" and not examining tho effect ot
applying multiple forces simultaneously
in different locations on lank cars. DOT
responded, thnt its goal is to establish
tho relative porformanco ot different
tank cnr designs by developing a solo
and simple test that is relatively easy lo
sot up and conduct, oasv to analyze, and
provides rapoatable results FRA
icitorated that it did not intend lo
conduct a test that represents any
particular accident situation. Instead.
FKA's goal is to establish a lost thai
provides the salient and piedumlnanl
failure modes observed from hibluilcnl
accident consequences in a consiblent
manner

At tho March 30, 2007 meeting. FRA
also presented several specific ideas
regarding how DOT was considering
moving forward, given the result;; of
Volpe's research FKA uolnd lhal it was
considering imposing H 50 mph spaed
restriction on all lank cars 4 airymg PIH
materials. Assuming a SO mpb speed
restriction, based on Vnlpa's research
anticipating a closing speed of 25 mph
in the event of a derailment or collision,
FRA slated that it was aim considering
setting H jwrFormancB standard requiring
tank cars to be constructed sudi thnl
lank-heads und sheila winild resist
puncture or other catastrophic loss from
impacts at speeds around Z5 mph.
Because any necessary tank car fleet
change out would require a reasonable
implementation period, as an Interim
measure. FRA noted Its consideration of
imposing an interim 30 mph speed
restriction in dark territory for trains
transporting PIH tank can of current
designs, based on the higher train mile
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collision risk and Ilia increased
ilnrailmont risk present in dark territory.

In rasponae to FRA'a idnas. ono
cuiiuiienler nolwl ihnt FRA'a proposal
presented a "onosizc-fils-all" approach
to enhancing PTH tnmspnrtatlnn via
mill-odd lank car Tina cummenter noted
that thnra am inany PIH materials that
do not JICKB the Maine daugan as
materials such as chlorine and
nnhydrous ammnnla. Tliis commcntor
expressed the view that PRA'a proposal
wnnld ho "oxtremoly penalizing" to
Ihosp other materials.

Tor uniformity purposes, in its
regulations. DOT has historically
addressed haznidous materials as a
class Employing this rationale, DOT
decided that, for the purposes of the
present rulomaking, it would similarly
address PtH materials as a C!HSS
Mureuvar, while bonie PIH materials
niiiy nol pose UH gieat a lliraal to the
public rind tho nnvironmcnt as olhor
Pll I malunals, it is in tho public's best
mlurnil that nil PIH materials are
tinnsnortud m the safest manner
possible Additionally, in this proposed
lulc. DOT lus idontlfiod a performance
Mandnrd rather than a specific standard
which provides the regulated
community with the flexibility to design
an onhanccd tank car with features that
nro appropriate for the type ot PIH
materials that thn car will transport

Ulhor commenters questioned
whether risk would be cotisideretl and
how benefits of implementing such now
roqiiiruiiiuiits would bo quantified
Lastly, one commentcr expressed tho
view that givon current lanL car ~~J

manurarturmg capacity, a fivo- to ton-
year implementation period would be
i unsellable This commonter further
noted that existing tank cars designed in
Larry dnliydrous HHIIIIUJIM could be
relrofilleu and utilized 1o transport
materials other than PIH materials, bui
existing chlorine can. however, would
probably need to be replaced.

XII. Proposed Rule and Alternatives
The proposed rule would soek to

uuntml destructive forces brought tci
bear on lank cars In the course of
derailments and collisions by
establishing a maximum speed limit and
by enhancing tho ability of the package
to withstand thane forces by making it
more crashwnrlhy Although the
propubeil rule would establish a
performance standard tor head and shell
puncture-resistance, this is most likely
to be achieved by a strategy to absoib
energy short of broaching tho lank. The
proposed rule would also impose a
mom stringent limit on train spend
during I lie period lank cars of current
design rpmam in use. There mciy be

other means of achieving the same end
results (e.g., protecting persons from the
effects of PIH materials released into the
atmosphere], and DOT invites
comments that might identify such
menus and describe how their
effectiveness might bn verified

Mitigation ofnnrm fmm accidental
releases u a major component of any
effort to improve tho safety of hazardous
materials transportation. DOT nngngtM
in significant actions to hplp prepare
emergency rcspondora for hazardous
materials releases For instance, PIIMSA
periodically publishes an Emergency
Response Guidebook, which provides
Information on initial steps to take to
iHspund to hazardous materials
accidents, with the objective of ensuring
tliHl il is prasent at every command
LLMilpr Jinri on uvury emergency vehicle.
Ab noted above, the railrnad and
chemical industries conduct outiHuUi tci
local authorities through the
TKANSCAKK® program. In Marrh ZOOA.
tho AAR, with PKA encouragmiiunl,
iidoptod an amendment la its Cur.ulnr
No OT-55. which ostablishcd
procedures for pnn Ldlug information to
local emergency response agencies
concerning the top 25 hazardous
materials transported through their
communities.

Ensuring tho availability of detailed
hazardous materials information, when
an event does occur, is also a critical
mcdiis ot mitigating tho consequences of
j release. The H MR require that
raihoads maintain hazardous materials
information on-board trains reflecting
the position of cars in tho tram, and
hazard mlormation regarding tho
(.ommoditlps transported in specific rail
cats IU FRA actively enforces those
leiiuinuiienls through periodic auditb of
railroad information systems and
through review ol documentation on-
huHrH trains

In response to the accidents detailed
in thlb notice, FRA approached tho AAR
and requflfitad consideration of
additional aUion to ensure that detailed
•ind specific hazardous nwlHriHls
information, including the position ol
cars in the train, is readily available to
emergency raspondeni even when crew

ibBTb are disableBTb are disabled or otherwise
unable to contact rosponders at tho
scene. FRA conducted two meetings
with the AAK. various railroads, and
emergency respnnsti organizations to
discuss tmhaiiceinentB to die emergency
re.s|xinbtf system that would ensure
emergency responders have access to
necessary information during incidents
and accidents. As a result of the
discussions, and in response to the

Tilt [ind 174. lubpart C: «UCFR \ 17-1 28

positive comments from tho emergency
response community, CSX
Transportation (CSXT) and Chmntroc.
tliechumicftl industry's 24-hour hotline,
entered into a pilot project in August of
2005. to test improvements Tho pilot
project consists of providing access to
the Chemtrec wntchstandcrs, who havo
duect communications with emergency
responders. to CSXT s information
network where they can obtain virtually
real-time information, either verbally 01
via electronic means, almost
iiniiietlirilHly nftui receiving notification
of an incident or accident. This system
relics in part on train pewit Ion
Information from CSXT locomotives
equipped with Global Positioning
System receivers and moans for
communicating the position to Ihu
CSXT operations center, together with a
geographic information system on
which the information is displayed
Tilts is » utpdbility not yet fully
available elsewhere in the industry, but
U nwlri bo acquirer!. PHMSA jnd FRA
runuesl that corn mentors addruss the
following qiuiBlionti (1} Are other rail
carriers cnnsideung I lit) int plenum tut ion
ot emergency rosponsn commumctilions
systems similar to thiil cm miilly Iming
Ipslod by CSXT' (2) Arc (litre
impediments to morn widespread
implomoniation of such Lommunicalion
systems? If so, hnw should thasn
impodimontfl ho addruflsed7 (3) Should
iho Federal government promote mme
widespread adoption of such
comm union Kin ^Vilnius? If «i. how
could this be acroniplibhmlY

More generally, wn ask cninmenlers tn
consider tho relationship buUvenn
effective emergency nisponsu actinim
and risk reduction As indicated ahova.
tho HMR address risk In two ways—that
is, the regulations are intended to
reduce the nsk of an accident occurring
and to minimize tho consequences of an
accident should one occur Commenters
may wish to provide comments
r onceniing the extent to which effective
emergency response. Including
proactive measures such as alert
warnings, evacuations, and sheltor-in-
place directives, affects the basic risk
equdtion (risk = the probability of an
accident multiplied by the
consequences of an accident! and
whether there arc wjys to combine more
effective emergency response with
accident prevention measures to
enhance overall safety

Similarly, Daw's safety program for
these products Is exploring more
effective tracking and remote
monitoring of tank cars so Ihnt, in the
cose of an incident or acririent, critical
parameters such as geographic location,
internal prassurp, or product
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temperature might be determined and
provided to emergency respondozs.
PHMSA and FRA invito commentors to
adilrnss the axlent tn which thin strategy
promises ndvancns In safety that might
substitute, in whole or In part, Tor llitt
proposals contained In this NFRM. We
also ask commenters to discuss whether
there are additional regulatory options
that should bo considered

XIII. Spctinn-by-Scclion Analysis

Part 171

Section 171 7 — Reference Material
.7 riddrHtUti'i

materials that am not speciliCHlly set
forth in Ihfi HMR. 1ml that MS
mcorporntnd by rofeience into the IIMR
We propose to amend § I71.7(a)(3). the
table of material incorporated by
reference, to add the entry for AAR
Standard S-28G-2002. Specification for
280,000 Ibs Gross Rail Load Cars for
Froe/Unrestncted Interchange Service.
revised as of September 1,2005 AAR
Standard S-ZBG-20U2 is the existing
industry slnndnrd lor designing.
building, and operating rail ran nt gross
wrights hctwoan 2HJ.UDO pounds and
ZfJIi.OUUjiimiids. By incorporating AAR
Standard S-gao-2002 inio the HMR. we
will ensure that tank cars exceeding the
existing 2G3.00D pound limitation and
weighing up to 280,000 pounds gross
weight on rail aro mechanically and
structuiiilly sound.

Part 173

Section 17.1 31— Use of Tank Cars

Existing § 173 31 addresses Ihn USD uf
tank cars to transport hazardous
iiidlurials and rcmUims vdriuiis safely
system and marking requirements. This
NPRM proposes tu revise existing
paragraphs (a)(G). (b)(3). |b)(Q) and
(e](2)(h). RS well as add new paragraphs
(b)(7) and (b)(B) Existing paragraph
(aHG) explains that any tank car of thp
same class with a higher lank teat
pressure than the tank car authorized in
the HMR may be used It also specifies
the hierarchy of the letters in the
spacificallnn marking that indicate
sponal protective systems (e g.. "I" foi
thermally protected, jncketed cars, "T"
for Lliurinelly protected, non-jacketed
cars, "S" for cars with head shields but
without thermal protection, and "A" for
cars without protective systems) for
which can are equipped We are
proposing tn add the l«th»r "M" lu
represent tank cars with Uie enhanced
tank-head and shell puncture-resistance
systems of this proposed rule, but that
do not meet the HMR's thermal
protection requirement. For tank cars
that moot tha thermal protection

requirement and aro onulppnd with the
enhanced tank-head and shall punctura-
resistance systems proposed, we are
proposing the use oi the letter "N" in
the specification marking. Additionally,
wo are proposing tn modify the
hierarchy of USD to incorporate these
two now delimiters In a manner
consistent with the current hierarchy. In
other words, tank cars with the
delimiter "M" may bo used when "A"
or "S" is authorized. Tank cars wilh rhn
delimiter "N" may be used when lank
cars with an "A," "S," "T." "]," or "M"
are authorized.

We are proposing the use of two
dilierenl delimiters fur lank cars
niHBliiiH the enlianced head and shell
proleUum requirements of this proposal
because ihore are some PIH materials for
which tho HMR do nut requirr use of a
tank car with a thermal jirulection
system (e g.. hydrogen fluoride.
anhydrous ammonia) Therefore, we
have proposed tn allow a lank car to be
constructed that would meet tha
enhanced tank-head and shell punclum-
resistance bystcm roquiromonts, but nol
be equipped with a thermal protection
system

existing [laragraph (b](3| requires
head protection for all tank cars
transporting Class 2 materials and tank
cars constructed from aluminum or
nickel plate. We are proposing to revise
this paragraph to remove outdated
compliance dates, and require tank cars
used to transport PIH materials to bo
aquipped with an enhanced tank-hand
puncture-resistance system.
Specifically, proposed paragraph
(n)(d)(i) reiterates the existing head
uroleUiun requirements for tank cars
used lo trans port Class 2 materials,
nlher IliHii PIH materials, and tank cars
Lonstruuled from aluminum or nickel
plain used to transport hazardous

New paragraph (b](3XU) would
require all lank Cdrs used to transport
PIH materials to be equipped with the
enhanced t.ink-head puncture-resistance
system of proposed I7HlB(b).
Specifically, beginning Iwo years aflei
the effective date of Ilia final mln. new
paragraph [b)(3)("J(A] would rmiuire rill
new tank cars usRd for thn
transportation of 1JIH materials lo
conform to the enhanced head
protection requirements uf17B lb(b).
Within eight years of the effective date
ol the final rule, new paragraph
(b)(3](ii](B) would require all tank cars
used to transport PIH materials to
conform to the anhannad head
protection standard. This proposed
implementation period would allow one
ypar for the design of lank cars meeting
the proposed performance standard, a

serond year for tank car manufacturers
In modify their manufacturing process
as necessary to construct the improved
lank rare, and a further six-year period
lu bring die entire North American fleet
of PIH tank cars into compliance with
llm imhanced standards. The
Department has developed this
projwsed implementation schedule after
careful consideration of the number of
tank cars in PIH service and tank car
innniifHctunng capacity After the
implementation period, any tank car
thai Irdd'iporls PIH materiel^ in the
United Slates, including PIH-carrymg
tank cars that nrlgmalti in countries
outside of the United Status, must
conform to the enhanced tnnk-hnad
puncture-resistance standard As in all
aspects of this proposal, however, the
Department requests comments as to I ho
fmmibility and costs ol this proposed
inipleiiiHiitHliciii schedule, ub well as
HIIHHHI.IIIIIIS fnr uny alternatives. Wo are
particularly interested In data and
inforni.it iun concerning current tank car
mnn atari uring capacity mid whether
capacity limitation.1) will affect the
implementation pnrind proposed in this
NI'KM

Existing pni'B|uv|ih (h](G) requues tank
car owners tn implement measures to
onsuni llio [mased-m completion of
modificatiuns piuviuubly requited by
the Dopartinunl diul lo iiiimially report
progress on snr.li phahiirl-m
iiiiplemontntlon Tins NPRM pinpnsus
to modify par.igniph (b)(b) by deleting
the reference's lu paiuuraphs (I>J(3) [hend
prat eel inn) and (e)[2) (.special
rcquiremonts for lank nnrs usud to
transport I'lH mnl»iicilsl IIHI MU,V ihu
existing compliance dales in pddi
section have now passed and (Ins NPRM
proposes new mQcUfic.il inns, with new
compliance dates sol forth in proposed
$5173 31fb)(3) (head nraloi lion). |bM7)
(shell protection], and (b)(U)
(implementation schedule)

Now paragraph lb)(7) would rrqiiire
tank cars used to transport JMH material
to be equipped with an enhanced tank
shell puncture-resistance system
Specifically, proposed paragraph
(b)(7)(i) would require that beginning
Iwo yeurs after the affective data of tno
rinef rule, all new tank cars to be used
for the transportation of PIH materials
must comply with the shell protection
requirements of 171 24 Furthermore,
new paragraph (b](7)(n] would require
that within eight yearb of the affective
date of the final rule, all tank cars used
to transport PIH materials must comply
with tho enhanced shell protection
standard 'Ihisproposod
implementation schflriule a mnsiMnnl
with that proposed for the enhanced
tank-head prelection system It would
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allow oiifl year for tlio design oF tank
cars meeting the proposod pcrrannancc
standard, a second yoar for tank car
manufacturers to modify their
manufacturing promss as necessary to
construct ilia Improved tank cars, and n
fnrtlior six ynar period to bring tho
cnltro North Amencan fleet of IMH lank
cars into compliance with tho enhanced
standard. Again, after tho
implementation period, any tank car
that transports PIH materials in the
United Slates, Including I'lH-cairymg
tank cars that originate in countries
outside of die United States, must
conform to the enhanced tank shell
puncture-resi stance standard The
Department requests comments as lo the
feasibility and costs nf this piopused
iniploniuntiitluii srhedulH. m well its
suggestions for uiiy alli-rnnlivM

Now paragraph (h)(fl) is nddnd lo si-t
fnrlh the phascd-in implemnntation
schudulc for the enhanced head- and
shell-protection requiicinunts of
proposod 170.1 fa (b) and 170.24
Specifically, now paragraph (b}(8)[l)
would require owners of tank cars
subject lo these enhanced requirements
to have brought at least 50 percent of
their aflected fleet into compliance with
the now requirements within five vaars
of the lin.il rule's uffective date The
Department believes that ullowlng a full
live years to replace half of the PIH Umk
car fleet is reasonable and will ensuin
the phascd-ln ccinslruillon and use at
tank cais meeting the enhanced
standards Further, this implementation
period again contemplates tin initial
one-yuHP design period, .1 second year
Foi iiidiuirHLlurttrb Id intHJIfy their
mtmiifartuiliiK procuss as necessary to
construe.! Ihii improved tank cars, three
years lo n'placc halCot the fleet, and a
final thran-yiiar ptirind lo complain fleet
ru placement

New paragraph (b)(t))(u) pnilnbils thn
use nf tank rare manufactured iibiiig
non-normalized steel for head or shall
construction for the transportation of
PIH material five years after the finnl
rule's cffectivp date In oilier words, the
Department expects that tank cars
constructed of non-normalized stool in
tho head or shall will bo phasod mil
within the first half ol tlio fleet
replacement period (i.a, no Inter than
five years after the offactlve date of thn
final rule) This section is intended lo
ensure that tank cars constructed prior
to 1QBO that utilize non-normalized steel
in Ihn head or shell are the firm CHFB
phased out in the course of
implementing Mm proposed unlidiiced
standards The Department understands
that pra-lBOO tank cars constructed of
non-normalized steel coinprina aliansl
51) pnrcenl of the currant chlorine tank

car fleet and approximately 20 percent
of the current anhydrous ammonia tank
car fleet. Significantly, a large portion of
chlorine cars with non-normalized stocl
are approaching retirement age Because
chlorine and anhydrous ammonia
account fur over HO percent of the
annual PIH shipments in tho United
States, the Department believes thai
requiring the phase out of these cars
within llw first lialf of the fleet
replacement period is reasonable.

Finally, proposod paragraph (bl(U](in)
requires die submission of a progress
report to FRA two months after the
initial five years of the implementation
period has passed Spacifically, lliib
section would require tank car owners
to report to KKA the total number of m-
sorvino lank care in PtH sarvira HIU! the
millibar of thus* urs in compliance
with the enhunced head and shell
protection requirements of proposed
5§ 17*) If5(h] and 170.24. In addition.
this paragraph would require that tank
car owners certify ihnl their Hoots do nnl
contain any prn-itlBH triiik cars In PIH
service utilizing non-normalized steel in
the head 01 shrll construction

rxi«lingprtn«;iriph [e)(2] requires that
Lank cars used lo transport 1'IH materials
musl have a minimum lank lust pi assure
nl 20 7 Bar ('MO paifl). hood protection,
and a metal jacket. Wo are proposing to
rbvite this uaragra[ili to remuvB the
utitdated compliance date in (o)(2](ii)-
and cross mforencn the proposed
ret|ulremonts for enlianced head- and
shell protection contained in proposed
& 170 1 Ei(b) and 17') 24 In iiirtka II uluiir
thai lank cais used lo transport PIH
materials must moot the enhanced head-
and shell-pmlncllon requirements of
this proposal We are also proposing to
cross reference tho proposed
implementation schedule fur the lank-
hand and shell puncture-resistance
systems in paragraph (b)(B) This will
niakn it clear thai five years after tlie
final rule's effective date, at least 50
percent of each tank car ownnr's fleet at
lank cars that transport PIH materials
must comply with tho enhanced tank-
head and shell requirements find thai
five years after the final rule's effective
date, tank cars manufactured with non-
normalized steel for tank-heads or shells
are no longer authorized for the
transport nf PIH nidlariaU. Fiiully. we
are proposing to maintain tho
requirement that Link cars used to
transport PIH materials be equipped
with metal jackets because as noted in
an earlier rulemaklng proceeding, the
purpose of the metal Jacket is to provide
"both accident damage and fire

protection" for certain PIH materials.4"
As In all aspects of this proposal, DOT
Invites comments on llic proposed
revisions to this section

Section 173 24S—Bromine

Existing § 173 249 sets forth specific
paikdging requirements, including
specific tank car requirements, for
bromine, a Pill material TlusNPRM
prupusRg (u add new paragraph (g) to
the section, clardying that railroad tank
cant trmuipiirtiiig bromine must comply
with the Riihanced tank-head and shell
punclure-iesi4lanca requirements of
proposed $$ 17l).lH(li) rind 174 24

Section 173 314—Compressed Cases in
Tank Cars and Mulli-Unil Tank Cars

Existing §173.314 sets forth specific
filling limits and lank cur packaging
ru[|uLreiiH)iils for various compressed
gases. iiiLliuhng chlorine, a PIH
material As rrlnvani to this NPRM.
existing paragraph (c] prohibits the
transportation of more than 00 tons of
rhloniiH in a single unit-tank car and
paragraph (k) (.ontalns specific tank car
packaging lequiroiuunlb raluvjnl lo
chlorine We propose lo revise
paragraph (k) to make clear that railroad
tank cars transporting chlorine must
comply with the onhancfld tank-liRarl
and shell puncture-rHsislnnce
requiicmwnls at propnwrl §§171) Lti(lj)
rind 1711.24

We are disc pinposlng to replace the
LIU rent uibulalion system ot 2-inchcs
glass fiber over 2-inches ceramic flbnr
with a requirement to meet iho cxihtmg
thnnnol protoclion roquiiomonls of
§179.1Q. or with a system that IMS HII
overall thermal candni IHMIIH »t nu mom
than 0 613 kilojouliu |mr hum. pm
square muter, pur degree Celsius
temperature differential. This proposal
does not impose a new requirement for
the chlorine cars. Based on research
conducted by FKA.r>1 the 2+2 gloss and
cnnimir finer insulation used for
chlorine cars provides an equivalent
level of thermal protection as the
requirements of §179.1B Wuare
replacing the specific requirement lur

•"Cnnhii onhimrf Protection Regainment* for
Tank Gin. Uulat f/rwi mirf /Iqxiir rjfOnd.ii, nu.
Common, Lining Fhitn. Thermal Piotoction Fhin
ami Oilier iJafactM of Tank Lor Tanks trnnl ftiiia.
(HI nHUO-tB. 40094 |5a|H 21 11H11 (Lltliiu riluil
ruin on 1'afbnmiiHM-Onuiilni Pnrhq;ing btnnrlank.
Maceilaiumin Amendments VIFR S0224 (Sqit 24.
1flD3)qnil Ihn NI'KM. SB FK J7D1J duly « 1UUJ)).

"W Within.W SloiXoiidW.f.icbinii 7/nvmn/
Auubr/oii Syitmu St\idvJorth*CI\loni\e Taiti Cor.
KBA-OKD-Hf-ia Ann! l-Jfl-i. Fudnnl Rulroail
AdminlsiroiiDD. Waablngiiui DC ZD.190. unit W
WrJglu. W .Slnrl. and W Jackbun, tvaluatlon of the
Thunnul Cffactnvuea of Uralhaur foam ami
ftfi«]jAi» as Aimlnlftiii Sytlmufar Tank dm.
FRA-ORD-117-ll.liilr IOB7 Fixfuml KaHrrail
Admliiuliatfon. Waihingira. DC M9!»
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the insulation system wltli the inure
gttnonc laquiromonts to allow flexibility
in tho use of the Interstitial space
between thu lank shell and [ackel Use
of this spare Tor crush energy
management is integral to Improving the
accident survivabilily of the PIH tnnk
cars

We arti not |iro[Kiiing any t liitn»i> In
thu 00-ton single-unit tank LJF
commodity limit. However, we believe
tHiik i Mr manufacturers could nmploy
Innovativo engineering design changes
to meet thu prapobed enlmncHd acnidenl
siirvivobillty standard, and it may bo
possible, using new lerhnnlngy ami
mrilRfials, to actually increase the
volume capacity of the tank car and
meet Ilia now porformnncu ".l.inrlnrds It
is not clear, however, thai increasing the
quantity i>rcliliiriiiu iMiicptnlud in the
lank car io advantageous—to die
shipper, the niunvur. or llm Hmnrgency
inspnnKO cnmmunity. If tho UD-ton limit
were changed, we could rely bolely on
||IH normal lading and Tilling density
limits, we could increase the limit from
90 Ions to a slightly higher fiimiiiiil (r »
94 ions), or we could incorporate a
process for application to FRA for
iipprovdl to Inurnasn the limit abuvw |]IH
•H) inns, cithoi by the manuractiirpr for
a specific design or by the shipper for
hpi'ufiud lunk cars Wu am asking
nommnntcrs to consider these
iilternutlvub and provide inpul on
potmitinlly changing tint 'Mi-ton limit In
particular, we are interested in tho
potential positive nr iwgfllivp
ramifications of allowing an increase in
the quantity of chlorine m a tank cnr

We rocognizc that chlorine is
regularly transported between the
United Stales and Canada The
Canadian requirements for transporting
ihlonnu do not include the 911-tun
capacity limit: however there is n
requirement fur use of tank cars with a
minimum 500 usi lank lest pressure

Section 173 323—Elhylene Oxide

Existing § 17.1.323 wN trulh hpm ifir
l>acknging requirements, inrliiding
specific tank car requirements, for
ethylene oxide, ft PIH material. Relevant
to this proposal, paragraph (c)(l)
contains specific requirements for
Iransporting ethyleno oxido in railroad
tank cars. Accordingly, we propose to
revise paragraph (c)(l) to make clear
that railroad tank cars transporting
cthylpuu nxidi: must comply with the
cnlianced tank-head and shell puncture-
re«Estanca requiromenls of proposed
§§179.1G[b]andl7g24.

Ptiri 17*

Section 174. SB—Maximum Allowable
Operating Speed

existing § 174 BU addresses the
maximum allowable nppralmg speed for
molten metals and inntlan glass We
propose to amend this section to (I)
limit the operating speed of all railroad
lank can tranRpnrling PIH materials to
50 mph, and (2) in non-signaled
territory limit tho operating speed of
railroad tank cars transporting PUI
materials to 30 mph. unless alternative
measures providing an equivalent level
of safely are provided, or tho material is
being transported in a tank cor
tun forming to the eiihdiiied
requirements of proposed §§ I70.1G(b)
unit 179 24 SpncifiLdUy, new pHragraph
(b) would restrict all tank cm s
containing PHI mHlnriuh Io H maximum
operating speed of 50 mph. Aa
discussed obovo, Ihr run nil indusliy
standard, QT-55-1, currently restricts
the operating speed of tram's containing
five or more tank cnr loads of IMH
materials to a maximum of 50 mph and
wo believe that extending this
restriction to all tank cars transporting
PIH materials is a reasonable way to
control the forces experienced by the
tank car during most derailment or
accident conditions, without unduly
burdening industry Moreover, this 5Q
mph speed restriction in conjunction
with the 25 mph enhanced shell and tho
30 mph cnJianced tank-head puncture-
resistance performance standards,
should ensure that tank integrity will bo
maintained in most derailments 01 other
accidents.

New paragraph [c|(l) provides that il
H funk car nnt meeting the enhanced
performance standards of proposed
§5170.10(1)) and 179 24 is used to
transport PIH material over non-
signaled territory, its maximum
operating spued is limited to 30 mph.
For purposes of Ibis section, non-
signaled territory is defined to mean "a
rail line not equipped with a traffic
control system or automatic block signal
system" compliant with 40 CFR part
236. As discussed above, tills 30 mph
speed restriction is based on FKA's
finding that a disproportionate number
of incidents occurring between 1965
and 2005, which resulted m loss of
product from head and shell punctures,
cracks, and tears, occurred in non-
signaled territory.

NOW paragraph (c)(2) proposes an
alternative to complying with the speed
restriction of paragraph (c)(l) in non-
signaled territory Specifically,
paragraph (c)[2) proposes to allow
railroads to implement alternative safety
measures In lieu of complying with the

30 mph speed restriction, so long as
those alternative safety measures
provide an equivalent lovol of safety as
a traffic control system complying with
40 CFR part 236 (Part 236). A traffic
control system is a block signal
system52 under which train movements
ore authorized by block signals whrmn
indications supersede tho superiority of
trains for both opposing and following
movements on the same truck 1'uil 236
sets forth standards governing tho use of
traffic control systems Typically,
railroads utilize a centralized traffic
control system, governed by a series of
signal arrnngomnnli nnd capable of
delecting the presence of trains and the
positions of switches Although the vital
circuitry for a typical rentralizad traffic
control system is in the Hold. Hie
dispatcher can request movement
authority.

Itotentiol mitigation measurim which
could provide an nquivalunl (or huller)
Invol of safely as a Iraffii control system,
depending on ihn particular
cimiiiiKlriiices of a local Ion, include an
nutom.ilic hldck blgnnl (ABS1 system, an
interlocking arrangement, or a positive
liriin cunlrol system Part 236 again sets
furth standards governing the
implementation and use of ABS
systems, intorlockings, and certain types
of ITC systems, tfra4!J C.FK pan 2:16.
siihpartii B. C and H Trark nrcinls,
whirh are inlngral In any Part 23C traffic
control system or ABS system, are
electrical devices designed to detect the
presence or absence of a train on a
certain segment of track, but also servo
to detect broken tails duo to electrical
discontinuity Any potential altamntivo
nsk mitigation inrnsmus dasujiind to
comply with paragraph (c](2), nuisl take
into consideration IliH dlluninli vet's
ability In dolurt broken rails

A railroad might also be able to
establish equivalent safety by
implementing a combination of
measures that together address the
relevant risks, but without installing a
full ugnal or train control system on tho
line For instance, by Installing a switch
position monitoring system, track
integrity circuits, and addihonal snfnly
procedures (o g.. patrolling ahead of I'll I
trains or reducing Pill train spends to
something loss than 49 mph), a railroad
might be able to demonstrate that
reducing PIH train speeds to 30 mph Is
not warranlod. The prnposnd rule would

111A block aisnnl lyainm b B nwihod of govomuiR
thn iniivainmil of I ruins into or witliiii cimi iir mnn
blocks by block ttgnili (i u nuilmy hlRiiBli
upamtuil Mlliar uiloniattally or manmlly *l thu
entrance Io • hlockl or uli iifliuil* [i e n nigiiol
bitatnl in tlm i-iiglnoer'h compiittomit nr call,
iiidicaliiis n cundiilon affecting ihi> niovomnit of •
train)
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permit any combination of technologies
or procedures that could be shown to be
effective.

Paragraph (c)(2) further provides that
once a railroad completes a risk
assessment demonstrating that certain
identified alternative measures provide
an equivalent level of safety to a Part
236 traffic control system, and FRA
approves this risk assessnunit, the
railroad may operate tank cars
containing PIH materials at up to 50
mph. Because, in this proposal, we are
providing for specific markings lo
delineate tank i HPI cnmiilyiiig with lh»
en limited heml nnd shell piului.lion
sliiiiddrds proposod, railroad personnel
should bo ahlo to easily identify lank
cars ili.it are not subject lo the non-
signalod territory speed restriction

DOT behoves'(hat tlic proposod
operating restrictions in this section arc
responsive to NTSB Safety
Kocommendations R-05-15 and K-05-
10 stemming from the GrHinlovilIe
accident We recognize Hint this
proposal does not direct ly adopt Ihu
NTSB'h iiiuiiiiinenildliciiih (u ntihmtt
speeds nf tank uws trnnspurting cfrlriln
high ly-hnzardr ins mdlun.il.s through
pupiiliitnd anias ur reduce sprt'ils nf .ill
trains in non-signalnd territory in llic
absence of advance notice nf switrli
positions Ilnwevei. we bulinvR tliHt \\wi
pio[HH4Fi] will arhievftlhugoal ul I!IH
reuniiiiiHiiiliilion. i e lu 11111111111/1*
nn[iacl fnmw from dLCidenlfi dinl i PI I lire
(hn vulnurabillty of lank airs
transporting certain hazardous
inalunnls. At thn snmo timo, lh«
proposal will odnqnatoly lake intci
consideration the practical issues
rclnted to nny reduction in train spnml.
such as luglwr crew costs and longin
tup limu.

Common! is requested on moans lo
further limit any burdens associated
with the 30 mph spood restriction in
dark territory, and the proposed rule
may be changed based on the comments
received For instance, because It is
desirable from a safety standpoint and
from the point of view of fuel
conservation to maintain constant train
spued, because most affeclud rail linos
intersect scores of bmull towns and
suburban areas, and because even vary
small populations present the potential
for serious consequences, this proposal
would apply regardless of the
population aiza along the lino Mamr
hazardous material accidents have
Imtoricdlly occurred In small-lo mid-
sized comnmniliHfi away from major
terminals, in part because of the
elevated actual speeds that can bo
attained in these areas. However, there
may be lines that traverse wilderness
areas or extensive farm lands over

distances that would permit increases In
train speed without the throat of serious
consequences should a release occur
We ask commenters to address the
following questions, [1] Should an
exception be mado for those lino
segments? (2) How should any such
exception bo dcfinod? (3) Do railroads
have sufficient information regarding
abutting land use, and changes in Innd
use over time, so that such an exception
could be implemented practicably9 (4) If
an exception is provided, should it
extend lu all PIH materials, or are there
materials whose potential impacts on
ilia environment are so great that the
nxccplion should nut apply?

Fail 179

bcction 179 13—Tank Car Capacity and
Gross Weight Limitation

Existing b 170 13 hnis foi ih lank, uu
upacity and gross weight limitations.
Specifically, this section provides that
tank cars may not exceed a capacity of
34,500 gallons or 263.000 pounds grass
weight on rail. These limitations dntc
buck tu 1U70 und wore based on DOT's
findings that weight related stress
laituies in track and car parts accounted
liir approximately 50 percent of all mil
accidents (it the lime 35 FR 14216.
H217 (Sept. 9,1970] Accordingly. DOT
leusonod thai imposing capacity and
»iush weight limitations on tank c<irs
would limit the impact forces m a
dwdihnmit and therefore lessen the
likelihood that a lank car would lw
broached in the event of a derailment or
nllwriucident W. at 14217 Since the
promulgation of this section In 1970,
IxiwevBT, rail inlrasliuuture IIHS
cliaiigtid. and llnough industiy and
rvgululory efforts, tank car accident
siirvivnbilily has improved "

To ensure lhal (.ink cars Out transport
PHI malHTials and Ihut exceed Uie
twisting 263,000 pound (initiation and
wfligh up to 206,1100 ponnHa gross
weight on rail arn merlianirnlly dinl
structurally sound, wo propose in
require thnl such cam comply with AAR
Standard S-286-2D02. SPECIFICATION
FOR 286.000 LBS GROSS KAIL LOAD
CAKS FOK KKEE/UNRESTRICTED
INTERCHANGE SERVICE (adopted
November 2002 find revised SoplmnhHr
1. 2005) AAR Standard £-200-2002 is
the existing industry hLmilaid fni
designing, uuilding, and operating mil
cars at gross woiglila between 2B3.UUI)

'•' DOT hni al» muod terml Speaal Permits
j| liming the use ill link can wirighliig iiji in
ZBti.UUO poimdi. For gxnmpla. on April '10 2QDb.
1 nulty woe Imiail Ufa a\ Pcimll iiumlav DOT-bP
14107 aulhonnniillaniniin&icruni rauL niulml)
the I nnicy Girt, whlrh 1i.i» a muvlniuiii grcm
weighlgn nit of ZB6J1DO pounds 5M71FR4720B.
47301 (Auj) 1G.2001)

pounds and 260,000 pounds. This
standard selB fnrth inilnstry-lHslHd
practices for designing, building and
operating mil can al gnijis wuignls
between 21MJQUQ pounds and 2BU.OOO
pounds.

Section 170 16—Tank-Head Puncture*
Resistance Systems

Existing § 17Q.16 contains the lank-
head puncluro resistance requirements
applicable to tank can currently
required under the HMK to have lank-
head puncture-resistance system* WB
propose to amend tins section to specify
HP enhanced tank-head puncture*
resistance performance sl.nid.ird for
timk cars used lu transport PIH
innlerials

As dibcubsed dbove, research
prepared by Volpe was relied upon to
develop this porforiniiiire slHiultird.
Spocificnlly, the spued i hnann fur this
performance standard, a .10 mph impart,
is related to the maximum allnwdlile
operating speed oi 50 mph. v.hn:h m
also proposod in this NPKM FRA IB
cognizant that while the nropuMid 25
mph closing speed, which is based on
Llie maximum allowable operating sprod
of 50 mph, protects well against
derailment-like events in which tho
secondary car-to-car impact speeds are
approximately half the original train
speed, impacts can occur in rail ynitls,
al switches or turnouts, and in mainline
(racks where a tank car can bo involved
in the primary collision In this
situation, it is desirable to have better
protection strategics available lo huljj
alleviate the risk of loss of lading. The
proposed laiik-hentl pim< lure reiLstriiice
system can aux>iniiioditle the (imposed
30 mph impact speed beLdiibe there is
more space available In tho front of tho
lank-head to place energy absorbing
material between the head shield or
jacket and the inner commodity tank
when compared with tank shell
protection lyntpms. which have more
limited expansion space due lo design
constraints

SRC-linn 179 22—Marking
Existing §179.22 uintains marking

requirements applicable to railroad lank
cars. Specifically, this section provides
that tank cars must be marked in
HLCordence with the Tank Car Manual
mid assigns meaning lo each ol llw
delimiters used in tank car specificauon
markings (e g. a tank car witn a tank-
head puncturo-rosifilanco system must
Include the Intlnr "S" in Us specification
nidrkmg, a uar with a tank-head
puncture-resistance system, n thermal
protection system, and a metal jacket,
must be marked with the letter "J" in its
specification marking). Proposod now
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paragraphs [a) and (fl of this section
would define the delimiters to be used
to mark lank cars conforming to the
enhanced head- and shell-protection
roqiiircmnntsof llns preprint]
Specifically, new paragraph (tt) provides
that each tank car that requires a lank-
head puncture-resistance system
prescribed in proposed § 179 1C(b], a
shell puncture-rosistanca system
praSLribud in § 17Q 24, and without a
tliormal protnctmn, must be marked
with thn dnlimilor "M" In Us
.sjjocihcation marking Similarly, now
paragraph (0 provides that each lank far
llml requires a tank-head puncture-
resislnnco system prescribed m
piupusiitl Si 79 Ififlj), ii si ml I puiii-liirt)-
reaislRnra syslHin prosr-ribed In § 17H 24.
and e thermal protection system, must
be marknd willi llie ilnlimiler "V in Its
speLihuthon mm king

Section 170 24—Tank Shall I'unctun-
Kosistancc Systems

Proposed new §174 24 speufieb HII
enhanced tank shell puncture-resistant.-!*
performance stundord For tank cars used
to transport P1H materials. Previous
rulemaklngs have not focused on shell
protection, but tlw statutory mandate,
nircnl accidents, nnd Volpc's
iliirnilinfMil dynamics roscnich together
inrliCrtlM llie HUM] tn oxluiul » highm
IRVH! (if [iroLuLliuu lu the tank car body,
mil ml ing both the tank-head and the
shell As discubserl nbuve, research
prepared by Volpe was relied upon to
develop the perfoimancc standard
proposed, a 25 mph impact test, which
is directly tied to the proposed spead
imlnrtmn of 50 mph 11 in iinpnrlanl In
nntu. the Impact lost proposed in
Appondix C ijt to resist puncluro at a
parliLulm point on the shell. The
performance standard requirement fnr
tank car shell protection Is intended to
apply lo the entire tank shell

Suction 170 102-17—Hydrogen
Chloride, RHfngHMtiid Liquid

Existing 5179 102-17 sets forth
specific tank car packaging
requirements for hydrogen chloride,
rolrigoratod liquid, o FIH material We
propose to revise this section hy adding
n new paragraph (m) to make clrar tlwt
railruad lank cars transporting hydrogen
chloride must comply with the
enhanced lank-head and shell puncture-
resistance requirements of proposed
s§17016[b)andl7924

XIV. Regulatory Analyses and Notices

A Statutory/Legal Authority for This
Rulemaking

This NPRM is published under
authority of the Federal hozmat law.

Section 5103[b) of Federal hazmat law
authorizes the Secretary of
Transportation to prescribe regulations
For the safe transportation, including
security, of hazardous materials in
intrastato. Interstate, and foreign
commerce SAFETEA-LU. which added
section 21)155 to the Federal hazmnt
law. requires, in part, that FRA (1)
validate a predictive model quantifying
the relevant dynamic forces acting on
railroad tank cars under accident
conditions and (2) initiate a rulemakmg
to develop and Implement appropriate
design standards for pressurized tank
raiK. Additionally, llie Federal Railroad
S.lfuly Act. 4<J U S C 20101 nf sorj ,
authorizes the Sccrntary to issun
regulations over all areiu of rmlrniul
transportation safely.

R Ewmiivt* Qrdiv 12UGG und DOT
Regulatory Paliciu1, and Prai-edurn

This propoied rule has been
evaluated in BicurduiiLB with existing
policies and ]irur edine*, Hnd
drtRrnilnpd In be siHmfit.rfnt under hulh
ExHOilive Oiilur 128811 <uid DOT
pnliciub nnd prorwIiiriK [44 PR 1 11)34,
Fob 26, 1Q7U) Wn havn praparad and
placed in the dockut a rngulntnry impntl
analysis [RIA] addrnfltmg I he urajiininu
impact of IhiK proposed rule PHM.SA
and FKA invite comments on this K1A

Tha casls HiilinpelBd to accrue From
adapting this proposed rule wnulri
include (1J Tfii> Ictbnr HIU! malarial cosls
for incorporaling onhanceil
crash wort hi nms faalurns into Mnk uus
thai transport PIH iimlm-ials, (2) the
design nnd rn-enuinuarmg uisls required
In implement the proposed pnliHiiLtui
tank-head and shell piinclurc-rosisleni.Ef
systems, (3) the costs for transferring
existing PIH tank cars to other
commodity services, nnd (4) tlw
maintenance and inspection costs for
the new more crashworthy tank cars.
Additionally, there would bo costs
Incurred as a result of the operational
restrictions for tank cars that transport
I'lH material*, including (1) The cost of
restricting railroad lank curs used In
transport PIH mnlunak lo SI) inuli. diid
[2] llm cast of temporarily restricting
exiKting railrond tank cars used to
transport PIH materials in non-signaled
territory to 30 mph Finally, there would
be a cost For the Inrraosed traffic or
vnlume of tnnk Citrs that transport PIH
malHrialA due lo the increased weight,
and thus Inwer commodity capacity, of
those cars.

The primary potential benefits or
savings expected to accrue from thn
implementation oF this proposed rule
would be the reduction in llm number
and severity of casualties arising From
tiain accidents and derailments

involving tnnk cars thai transport PIH
materials In nddilum. benefits wnulfl
accrua from H decrease In property
damages, including dinnugus to
locomollvns, niilroiul cars, and liHck,
environmental damage; track cloaurea.
road closures, iiud uvacudliuns
Marnovur. theie would also he a benefit
In fuel Havmgfi (which may offset some
oF thn o[M»nilinnal castq) dim tu limiting
train operating speeds

This document prespnts a 30-year
annlystH uFlhe casls nntl henefits
associated with DOT's prujKised rule,
using both 7 perceiiL and H porcenl
discount ratos It also prosenu; nn
analysis of a regulatory alternative
considered, and sensitivity analyses
associated with varying assumptions
used for estimating PIH release-related
hmmiits.

A bfiselme cusl estimate is
particularly impnrinnl Fnr the LtmduU of
Ilium HiiaI>sR« HIM rallronrl inrluslry
IMS nxpriissod its intention lo procued
with a Blriiiilfiril of its uwn rilnpui
Issuancn of a DOT ruin requiring
enhanced crashivorthlnnsK of PIH lank
cars. In general, industry piirtiripttiits
appear to recognize the need to improve
the design of tank cars transporting I'll 1
materials In Fart, the AAKh.is
mandated (but temporarily tiispmulod
tn pnmit issuance nf tins nniirn of
proposed lulemaklng] use ofhonvipr
cars with top fittings thai meet spnnifiud
requirements such as tho nnw tnuk liirs
built by Trinity for the tranflparlaliun nf
PIH materials Accordingly tnobnschiifl
for tho analyses conducted reflects
compliance with the AAR standard bv
replacing the existing Hoot of 1MH tank
curs with AAR Lumpliunt Trinity-I ike
tank cars This baseline includes
incremental costs associated with the
design, construction, and operation of
new Trinity-like tank cars to replace
existing cars and the transfer ot existing
PIH Idiik, cars to other commodity
inrviLBS. The 30-year cost estimates
dsstx intfld with tills baseline are $470 0
niilliun (PV. 7%) and $71B.7 million
(PV, J%). Annuallzed costs are S38 4
million (PV. 7%) and $36.7 million (PV,
3%)

The analysis of the proposed rule
lakes into account the incremental
impacts thdt would be Incurred with
meeting the proposed requirements (i.e.,
the design, construction, and operation
cosls tar the new DOT-coinpIidiit cars in
excess of the baseline impacts that
would bo incurred absent this
rulemaking with the introduction of the
AAR-niaiidated cars). In addition, the
proposed rule analyzes full impnch
related to (he proposed operating speed
restrictions) Thus, this analysis tokos
into account the fact that the AAR and
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shippers have active plans to make
major changes m tho tank cor Hoot that
moves PIH commodities. The 3Q-yoar
coal estimates associated with
implementation of the proposed rulo aio
5350 6 million [PV, 7%) and $4311>
million (1'V. :H%) Annualizod costs arc
528 3 million (PV. 7%) and $£2 0
million (PV. 3%)

'['ho benefits of tho proposed rule fall
into two sub-groups The First group
consith of benefit1! that would accrue
fiom avoidance of collision- and
ilurailmcnt-relaiod PIH releases
resulting fi out a combination of the
enhanced tank car crashwortluness
standards and operating speed
restrictions. This group of benefits
includes reductions in casualties:
properly damage, including ilamage to
loLomollves. rail mis and track,
Hiiviromnanlnl dnmngo; ovarualion and
bhollnr-in-plarft costs, track closures.
rtMil rlosurfls, and electric powci
disruptions Casually mitigation
Hslimnles are basod on a valuo of
iiinlistical life of 55 8 million This
group of bonofits also includes tnoro
difficult to monetize benefits such as the
avoidance ot hazmat accident rotated
roats incurred by Federal, sldtc and
local governments and impacts to local
businesses As with costs, tho benefits
associated with introducing DOT-
compliant lank cars are reduced bv the
level of benefits tliat DOT «s11 males
would accrue from replacing existing
cars with AAR-mandated cats absent
tins nilemakmg This analysis includes
a scenario which DOT believes is the
most realistic projection of benefits Hint
would be renliziKl, including the
possibility of an event with moderately
more severe uunseqiiuncHs than has
occurred in the pH3l 10 yenn. This
approach recognizus llm significant
piobabihly thai, given the qiiHiihty of
product reloasiiil and the proximity of
potentially affnctpd populations to
accident sites, in one or more events the
consequences known to be possible will
he realized, with loss of hfo on a scale
not previously encountered

The second group of bonofits consists
of business benefits that would accrue
in response to tho operating speed
restrictions [which may partially offset
the operating rosts imposed by those
restrictions] anrl the enhanced tank nar
design This group includes fuel savings
fiom DLonomic efficiencies resulting
from operating speed restrictions and
repair savings from more salvageable
tank cars DOT bollovos that iho useful
life of complianl lank cars introduced
during tlio 30-year analysis period will
extend wnll taynnri that period.
Moreover, the residual value nt year 31)
of lank can constructed lo meet the

nnliancod standards proposed will be
greater than the residual value of
conventional tnnk cars and Trinity-Ilk*
tank cars contemplated by AAR's new
standard. Thus, tho analysis Includes a
benefit mfluclmg Ilia higher residual
valuo for tho now tank can nl yiur 30

FRA then added up both fifths™
groups ofbonofith ovnr tho next 30
yean lakingbolhofthosogrnupsof
bonofits. relative to tho stale ol the
world whnre thn AAR wnnld nnTorre il'«
interchange standard, the 30-year
benefit estimates associated with
Implementation of the proposed rule are
5666 million (PV. 7%) and SI 089
billion [PV. 3%). Annuahzed benefits
are .¥53.7 million [PV. 7%) and SD5 G
million (PV. 3%)

An evaluation of a "status quo"
ill tentative Is also Inclurlnl In general,
industry jiarhes appear lo recognize the
need lo improve tun design of lank rare
transporting Pill malariafe. In fart, ns
previously notnl, the AAR hai
mandatoo the iisaofTnnlty-likeciirs fui
tho transportation oflMH materials in
Intel change Accordingly, tho "status
quo" alternative would DO to allow tho
AAR to enforce its interchange standard.
The coats associated with such an
alternative would still he represented by
the baseline cost sconarm. however
they would be equivalent to the costs
tliu railroad industry is willing to incur
voluntarily, and thus, would not be
considered true regulatory costs. In
addition, this alternative would not
include costs from any operating speed
restrictions Tho benefits from this
alternative would be those resulting
frnm the use of a heavier carol the same
basic design cunontly in place and can
be estimated as approximately 15% of
the benefits that would be exported to
result from Implementation of the
crasliwurthlne^s requirements of the
proposed rule. As with I lie costs, this
alternative would not offer any of the
bufiiiMER benefits associated with the
DOT proposal dim In HiHiipHnilMig
spend restrictions The 30-yenr cobt
estimates associated with Inis
alternative are $47b.b million (PV, 7%)
and $710 7 million (PV, 3%}

Finally, three sMislljvilv aiialyus
varying assumptions used u> Bstimate
Iho benefits of the proposed rule are
iiiUudud. The first addresses the
imnerlamly regarding the consequences
from release of PIH materials resulting
from train accidents This analysis is
based on the assumption that tho
consequences of projected incidents
will bo of tho same uvemgo seventy as
those in the past ten years It does not
recognize how fortunate the
circuinslanres surrounding recent past
incidents have baen. Given the rarity of

tlin occurrence ot rail arcidnnts
resulting in Iliu release of PIH materials
from lank cars, and the high variability
in ihu I in miihiriiiLes and consequences
of auuli events, this sensitivity analysis
is useful The 30-year benefit'ostimatcs
associated with this scenario are
5700,073.251 (PV, 7%) and
S0btt,b1fi,(395 (PV. -J%} 'I he second and
third spiisilivily tmttlybBS address tho
Imprerision of assumptions regarding
thti vHlnu ufr t lifu, which affect the level
of safety buiiufits (I.P.. casualty
mitigation) thai would mull from
promulgation of Mm proposed ruin This
analysis presents benefit lovola
associated with values of a statEstiral
life of $3 2 million and SB.4 million
Tlie 30-year benefit estimates associated
with these scenario aie 5562.100,371
[PV. 7%, VSL S3 ZM), 5857.952,000
(PV. 7%. VSL 50 4M1

Tin;, rulemakiiijj would fulfill the
inaiiddlu iif SAFFTEA-LU and rebpoud
to NTSB'x n'coiiiinendalions peituinliig
lu tank rnr hlructural Integrity and
operational maasiires, by specifying
porfonmiiicn slundnnlb anil operational
rcstnctions sufficient lo rodiica the
likely Frequency of catastrophic mlu.isHS
to n level as low as roaqnnahly possihln,
given the nnttd lo transport llm iJuxiiiLls
in quustmn, and based on aiialybis ol tint
forces that result from serious train
accidents. PHMSA and FRA note th.il.
while tho proposed actions are linned
exclusively on railroad safely
considerations, strengthening the
protorlivo system* on PIH tank cars may
nlso rnducp the likelihood ufa
catastrophic release caused by criminal
acts, such as deliberately throwing a
switch in iho face of an oncoming train
or taking other action that could result
in a derailment or collision.

Tho proposed actions would not
reduce to zero tho probability of a
catastrophic release However,
Hchieving that goal Is likely inconsistent
wilh the purpose of Ihe transportation
service provided and beyond design
practice that presently can bo
conceived The proposed actions would
substantially reduce the risk presently
attending transportation of the subject
products, and these reductions can be
achieved within a time certain.
Providing reassurance to the
communities through which these trains
travel, that every feasible action has
been taken to safeguard those
potentially affected, itself provides
societal benofits. Included among these
benefits are peace of mind of residents
and others within the potential zones of
danger, and likely avoidance of more
costly and less effective public
responses (such as prohlmting
transportation of tho products outright
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or establishing burdensome conditions
nl transportation that are perceived to
benefit individual communities while
driving up total public nxposum)

C Executive Order 13132
This NPRM has heun analyzed in

accordance wilh lha prmnplnfl and
criteria contained m Exscnlivu Ordur
13KI2 [" Federal Ism") If adopted in H
final mle. the proposals In this NPRM
would amend THMSA's existing
regulations on the design and
manufacturing of rail lank cars
autlionzed for the transportation of 1'IH
materials and the handling of rail
shipments of IMH materials in these rail
lank cars. As discussed below. State end
local requirements on the same subject
iiMllen. itiventd by PHMSA's uxlhllmi
legulaliuns and the amendments
[iru|iu5fld in this NPRM, including
curtain State common law tort actions,
lira preempted by 4U U S C 5125 and
20106. At the same Umo, this NI'KM
does nol pmpnst* any regulation Mint
would have direct effects on the Sinter,
the relationship between the national
government and the States, 01 the
distribution of power and
responsibilities among the various
levels of government. Additionally, it
would not impose any direct
compliance costs on State and locjl
governments Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply

The Federal Railroad Safely Act (40
U.S C 20101 et sea) provides thai all
reguldtions prebcilbed by the Secretary
related to railroad safety (such as tin
mle proposed in this NPRM] preempt
tiny Stale luw, regulation, or ordei
Layering the same subject matter, except
a provision iieuessciry lo eliminate or
reduce an essentially local safety or
security hazard that is nol Incompatible
with d Federal Uw, regulation, or order
and MiHt iloHb not unreasonably burden
interstate commerce An amendniHiil to
Section L'UlUb enacted in 2UU7 altms lliu
preemption of certain tori net ions by
this section that arise from events 01
activities occurring on or after fdiiuury
IB. 2002, to the extent thai a tnri action
siinks damages for personal injury,
death, or property damage and alleges
{1) A violation of llie Federal standard
of care established by regulation or
order issued by the Secretary of
Transportation (with respect to railroad
safety) or tho Secretary of Honwlnnd
Security (with respect to railroad
jtpcurity): (2) a party's violation of. or
fail lira lo comply with, its own plan,
rule, or standard that it created pursuant
to a regulation or order issued by either
of the two Secretaries, or (3) a parly's
violation of a State standard that is

ncccssarv to eliminate or reduce on
essentially local safety or security
hazard. Is not incompatible with a law,
regulation, or order of the United States
Government, and does nol unreasonably
burden interstate commerce

While this recent amendment has
altered the preemptive roach of Section
2010D, It Is Important to note that Iliore
era limits lo this exception For
example. Congress provided an
exception only for an action in State
court seeking damages for personal
Injury, death, or property damage The
statute dues nut provide for the recovery
of punitive dHiimgev in the permitted
common law tort nclioiih. In addition,
the statue permits adinnii for violation
of an mlHrnal pl.in, rule, ur standard
only wliMi snrh are created pursuant to
H Federal regulation tir order issued by
DOT or Dl IS to Mm minimuin required
by the Fedeial regulation or order
While pdrliub are encouraged lo go
beyond the minimum regulatory
standard in establishing safety and
seumly standards, these requirements
are nol created pursuant to l*cdcral
regulation or order Accordingly. Ihnra
is no clcai authorization of n common
law tort action alleging n violation of
those aspects of such m\ inlm-nal plan,
mln. ui btandnrd related lo Ihe subject
mailer of Ihis regulation that exceeds
Ihe minimum required by the Federal
regulation or order

Separately, tho Federal hazardous
materials transportation law, 4ft IIS C
5101 et sea, contains an express
pinvi tmnfr ' lUSC 5125(1)))
priHimpling Sl.ito, Incul, and Indian tiibe
roqiiirnmHiitR on certain covered
sublets. Covered subjects arc:

(1) Tlio designation, description. «md
classification of hazardous material.

(21 Ihe packing, repacking, handling,
labeling, marking, and placarding of
hazardous material.

(3) die preparation, execution, and
use of shipping documents related In
hazardous material and roquirnmants
related to tho number coolants, and
placement of those documents;

(4) the wnlten notiflcdtion, recording,
and reporting of the unintentional
release in transportation of hazardous
material, and

(5) the design, manufacturing,
fabricating, marking, mnintrnnnrn.
reconditioning, repau ing. or testing of a
packaging or container represented,
mnrkud, certified, or sold as qualified
for HUB in transporting hazardous
material.

This proposed rule addresses both
Items 2 and 5 of the HMR and would
therefore preempt any Stain. Im nl. or
Indian tribe renuireniunl thai is not
substantively the same as PHMSA's

regulations on these subject matters, as
threw regulations would be amended as
proposed In this NPRM. The agency
welcomes comments about tho extant to
which tho preemptive effect under this
statutory authority differs from Hint
discussed abcivn

Pursuant to 49 L 5 C. 5125(b)(2l of the
Federal hazmat law. if the Secretary of
Trans|K>rlnl inn IBNIIPS n regulation
concerning any of Ihe covered subjects,
the Secretary must determine and
publish in the Federal Register the
effective date of Federal preemption
The effective date may not bo earlier
than the 00th day fallowing tho dale of
issuance of tho final rule and not later
than two years after the date of issuance
FHM5A has determined that tlm
effective date of Federal preemption fnr
thuse requirement!! under llm Fadercd
hazmat law would bo one ynar from llm
date of publication of a fin.il mle in the
Federal Register

n. Executive Order 13175

We analyzed tins proposed rulu in
accordance with the principles and
criteria contained in Uxecullvii Order
13175 ("Consultation and Coordination
with Indian Tribal tlovpi ntni»iilV).
Hocnusn Ihis proposed rule dries nut
significantly or uniquely alfect tnbos
and does nut impose substantial and
dlieut compliance costs on Indian tribal
governments, tho funding and
consultation requirements of Executive
Order 13175 do not apply, mid n tribal
summary impact slaleinmil is nnl
icqmmrl

E. Regulatory tloxibihty Act and
Executive Order 13272 Initial
Regulatory Flexibility Assessment

'llio Regulatory Flexibility Act (5
U.S C fil)1 rt spq} rind Executive Order
13272 riK|iiini a raviuw uf prupubed and
final rules to nsMss their Impacts on
smnll entitins An agency must prepare
an initial regulatory flexibility analysis
(IRFA) unless It determines and certifies
that a rule, if promulgated, would nnl
have a significant impact on a
substantial number of small entities.
DOT has not determined whether tins
proposed rule would have a significant
economic impact on a substantial
number of small entities Therefore, we
are publishing this IRFA to aid the
public in commenting on tho potential
small business imparts of the praposrilit
in this NPRM We invite all intended
parlies to submit data and information
regarding the potential economic impact
that would result from adoption of the
proposals in this NPRM We will
consider all comments received in llie
public comment process whan making a
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datormmation in tho final Regulatory
Flexibility Assessment (RFA)

In accordance with the Regulatory
Flexilnlily Act. .in IRFA must cunlam:

(1) A description of llie reasons why
action liy (he agency is being
considered;

(Z) A succinct statement of the
objectives of. and the legal basis Tor. llm
piopoicdrulc.

(3) A description of, and whim
feasible, an estimate of the number of
snidll nnlilios to which lliu proposed
nile will apply.

(4) A desrnpiiun of the projected
reporting, record kenp ing and oilier
coinplicuira roquireinuiiLs of the
proposed rule, Including an estimate of
the classes ofsntdll entitles that will bo
subject lo the requirement and the typo
of professional skills necessary for
preparation of the report or record:

(5) An identification, to the extent
practicable olnll relevant Federal rules
that may duplicate overlap, or conflict
with the proposed rule, and

(6) A description of any significant
alternatives to tho proposed lulo that
nrcomphih Ihu state oli]rchvns of
applicable ulaliilefiftiul winch minimize
any signifirniit eciiiminii impart ut tlw
piopused i ule on small entities 5 U S C.
GOdlb), (c|

I Reasons Itn Cmisiilwiii" Agency
Action

As discussed in earlier sections of this
preamble, in [ho last several ynara there
hnvc been a niimhnr nr.inrinns rail tank
rar accidents involving catoslrapine
rolcnsos of PIH mnlurialfi cmiRing the
Hllnntioii uf llm MI! industry. PIH
shippuni and ulhm members of the
public, pntsR, NTSB .mil tin- Congress to
focus on the serious consequences ot
these events In 2005 SAFETEA-LU
directed the Secretory of Transportation
to "initiate a nileinakiiig to develop and
implement appropriate design standards
for piosGuiizod lank cars." This
proposed rulcmoking is rospon^ivo to
SAITSTIiA-LU's mandate, as wall as
mromrmtnddtinni of I he NTSR.

II. Objectives and Legal Basis for
Proposed Rule

A Legal Basis lor PrupuhiiJ Rule

As discussed in more detail In section
111 of this preamble, hcdcrol hozinat low
authorizes the .SBrrntnry of
Transporlalion to "prMrr'Q|» regulations
fur the safe Ininsportdtion, including
security, of hazardous material In
intrastate. interstate, and foreign
commerce." The Secretary has delegated
tills authority to PHMSA. The Snrratary
also has authority over nil areas of
railroad transportation safety (Federal

Rnilfood Snfoly laws. 49 U S C 20101 et
seq} and has delegated llm Rtilhoi lly to
FRA 40 CFR 1 40

A primary snfiily mirl HBLiinly cancel n
in the rail transportation of liauiduus
mulHriak is thu praveiilion of a
catastrophic mlflasit In pioxlmity to
pliicoa such as populated aieas, events
or venues with large nuinbors of people
in attendance. Icnnir. buildings,
landmarks, or onvnnninanlalTy sensitive
nrnns Over tha past several years,
several vary sonoiih mx idents involving
catastrophic reladhtut uf PIH materials
from railroad tank, cars have focused the
attention of the public, press. NTSB.
and the Congress on tho serious
consequences of these events. Since
2002, NTSB investigated tliroe accident!)
involving tank cars transporting PIH
materials [Sue section VI of tho
pniiiiiililo for a muni dHtdiliiH discussion
of the roleviint accidents) In response tu
oil throe accidents, llw NTSB
rouimmendod thai FKA study
Improving the s.ifnly and structural
Integrity of tank can nnd dcvolnp
necessary oporational incasurns to
minimize the vulnerability of tank cars
involved in accidents. In particular, in
response to a January 1 n 2002. (might
train derailment in Mi not. North Dakota,
which resulted in one death and 11
serious Injuries due to the release of
anhydrous ammonia whnn flvn lank rare
carrying the product ralnstroplncallv
ruptured and n vapor pluma nivoiorl the
rlerailmunt site niid surrounding area.
Hie NTSD nidde four safely
rauuiniiiendalions tu FRA specific lo the
structural Integrity of hazardous
material lank cars. Subsequently, in
2005. section 20155 of SAFETEA-LU
reiterated NTSB's recommendations in
part and turtlirr dirrUiid the SurmlHry
nf Transporlalion In "initiate a
rulamaking to develop end Implement
appropriate design stHiulHnlii lor
pressurized tank cars "

B. Obicctlvt; of Proposed Rule
Tlio objective of llns proposed niln is

to Improve the crashwnrthinass
protection of railroad tank cars designed
to transport PIH mdlenitls by [1)
requiring enhanced tank-head and shell
protection, and (2) limiting the
operating speed of the tank cars See
sections U and XII of Ihn preamble for
a mare detailed discussion regarding the
objective of (his proposed rule.

III. Description and Estimate of Small
Entities Affected

Tho "univorna" uf the utilities to be
ronsidpmd in «n IKFA generally
includes only those small entities that
can niasoiidbly be expected to be
directly regulated by tho proposed

action Five tvpos of small entities are
potentially affected by tins proposed
rule: (1) PIH matoiial shippers and lank
car owners: [2] governmental
jurisdictions of sum! 1 communities. (3)
small railroads, (4) small farms: and (5)
aniHll explosives manufacturers.

"Small entity" is defined in 5 U S C
(iOl Section 001(3) defines a "small
entity" as having the same moaning HS
"small business concern" under section
3 of tho Small Business Act. This
Includes any small business concern
that is independently owned and
operated, nnd is nol dominant in its
field of operation. Suction 001(4)
includes nol-for-prnfil Hiilerprlses thai
arc mdppQiKltmtly uwnud and operated,
and are not dominant in their field of
operations within the definition of
"Minnl! Diihlics." Additionally, section
bUl(5] ddlmes as ".small entities"
governments of cities, counties, towns
townships, villages, school districts, or
special districts with populations less
than 50.000

The US Small Business
Administration (SBA) stipulates "size
standards" tor small entities It providns
that the largest a for-profil railroad
business firm may bo (and still classify
ns a "siniill utility") is 1.500 employees
for "l.iiiH-Ilrinl OjiHiHling" rallroddb,
and SI1IJ emplojees for "Short-Line
Operating" railroads M For PIH material
slilppeis potentially Impacted by this
rule. SBA's size standard is 750 or 1 000
employees, depnnding on the industry
tho shipper is in as dalitnmiitid liy its
Nnrlh Amnrican industry Classification
SyHlcin (NA1CSJ Code. SBA size
standards also stipnlatR In NAICS Code
Subseclor 111 that the average annual
reroipl for "crop production"
agriculture » 5750.000 per year Thus,
any farm (hat produces crops is nol
considered to bo a small cnhty unless iln
annual revenuo is loss than S730.000
For explosives manufacturers, NAICS
Code 325020. tho size standard is 750
employees.

SBA size stHudnrds may be altered by
Federal ugannes in consultation with
SBA. and in cnnjunction with public
comment. Pursuant to the authority
provided to It by SBA. FRA has
published a final policy, which formally
establishes small entities as railroads
that meet tho lino haulage revenue
requirements of a Class III railroad.*9

Cuirently. the revenue requirements are
$20 million or less In annual operating
revenue, adjusted annually for inflation
The S20 million limit (adjusted

"•"TflblcofSiroSlaiuUidVUS SmillDimneci
Administration fanuaryll inon.nf KKl'in 121
/MftibnNAlCKCmlcs 402111 aad4BZ112

« Src GR FR 2IS01 (Ms> U. 2UU3).
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annually for inflation] IB tiasacl on IliH
Surface Transportation rtrmid's
Uireshold of a Class HI railroad earner,
which is adjusted by applying the
railroad ravonuo deflator adjustment.*'
Tho samo dollar limit on revenues is
established lu rielflnnine whether n
nulnj.id shipper nr rontrarlor in a small
entity. DOT proposes to use Uiis
definition lur this uileniiikiiig

A .Shippers

Almost all hazardous niHterlals tank
cars. Including thosu cars llirft tnnibiKirl
PIH materials, ara owned or leased by
shippers. DOT believes that it maionty,
if not all, of these shippers are large
entities DOT used data Irom the DOT/
PHMSA Hazardous Mulcnals
Information System fHMTS) ddtabiuu la
screen for PIH material shippers thnt
may be small entities. The HMIS uses
the SBA size standards as tlie basis far
determining if a company qualifies as a
small business DOT also gathered data
from industry trade groups such as the
Animism Chemistry Council tind Tho
Pnrlilizor liulituto (TFl) to help identify
llui numlwr of smnll shippers ihat mfglit
be HfliiLied Altar idonlifying (lie tet of
smull busmusbBS that LI mid puleuliHlly
bo impacted, DOT rross-iuferenced this
group with The Official Raihvay
Equipment Register (October. 2007) to
determine if any of these actually own
lank cars subject to this rule

From the DO1/I'HMSA HMIS
rlalabesu, and industry RnurLiis, DOT
found eight siiirill shippers thai might IIP
mijjaUed Dy fultlier clucking
InfurinaLion Hmiliible nil llm conifmines'
Web sites, all eight shippers are noted
as being subsidiaries of larger
businesses Out of these eight, however,
only one owns tank cars thnt would be
affected The remaining seven shippers
minor dn not own lank cars or own tank
cars that would not be affected by this
rule Tho ono remaining small shipper
potentially impacted lias annual
rovonues (hat exceed by 20 tunes (lie
FRA size standard for a small entity
Further, although this shipper is lor-
profit. the parent company is a non-
profit Thus, DOT believes thai Uiera are
none or very few PIH material shippers
that are small businesses affortod by this
rule. Additionally, no small sliippeis
commented during the public meeting
process DOT invites commanlers to
submit infoniulion that might assist it
in assessing the quantity of small
shippers that may be affected by the
requirements set forth in the proposed

•* For Author information on the calculation of
Lbo apMllic dollar linill |iln*e too 40 CFR Pail
12U1

mle, as wall as the polfliitial impact on
any sut-li Hiil [lifts

B Governmental Jurisdictions of Small
CnmmuniliRS

Small entities that are classified as
governmental jurisdictions of small
communities may also be aflerled hy the
proposals in this NPKM As staled
above, and defined by SB A, this tann
refurfi to govormiiDnlH of ci tins, counties,
townb, townships, villages, school
districts, tir speual districts with
populations of less than 50.000 The
potential impact of this rtilemaking to
these enlilifM is minted lo chlorine and
the use of It In the water purification
process for community water districts.
DOT docs not know how many
community water systems ore owned by
governmontiil jurisdictions that meet
SUA's definition of a small entity, how
many community wntei systems use
chlorine at their facilities, or how many
could easily subslilutu ti nondangerous
or less lothal malnnal, i o . bleach, for
chlnnno

DOT undorsliiuds Ilinl most wnlur
pl.uils fur siiiiill i iiintiiiiniliflh rwrwivB
llieii LhlnruiB VM 1-ton tanks, which are
tidiisportud in highway vehicles Tliese
facilities might ho impacted indirectly
by increasing puces for chlorine due to
higher shipping rntcs. Also, in recent
yiifirs. I IIP shipping rains for rhlnnno
nnvobuHn mcniasud due tu the Pill
dccidciils thai hdvii orcurnid uver the
past 10 years. With the introduction of
this proposed regulation. DOT expects
that the rdlcs ivifi flatten or will increase
at o slower pace because the safety
features ol the nilo will reduce the
clunccofan accident that releases PIH
materials, and therefore result in Lower
accident and utuucialnd costs

DOT noles thai many existing
chlorine tank cars am noanng the end of
then iiMifnl IIVHS Evmi in the nliseuce
of tho [»ci|Ki>iHil nilpiiiiikinu,, lliu affected
entities would have lo replace these
older chlorine tank cars in the next few
years. The industry, through AAR, has
also bean working to improve tank cor
safety As discussed in section IX of this
preamble, absent this regulation, new
AAR rhlnrine lank car standards will
also result in existing lank cars being
replaced and entities impacted tlirough
higher shipping rates.

Accordingly, DOT cannot accurately
assess the number of governmental
jurisdictions of small communities that
would ha directly impacted by this
proposed regulation and what the
impact would be. DOT requests
comment from affected governmental
jurisdictions as lo the impact the
proposed rule will have on them.

C. Railroads
DOT estimates that approximately 46

railroads meeting lha definition of
"small entity" as described above
transport PIH materials via railroad l.inlc
cor.47 Because the proposed rule nnuld
opply to all 46 of these small railroads,
we have concluded that a substantial
number ol such entities would he
Impacted.

ft is important to note, however, thai
absent this mlemaking. all railroads llml
transport PIH materials vu railroad tank
car. including the 46 railroads identified
as small entitles, would still have to
incur the additional expense to
acnomniudiiin 2BR,0()Q-pound lank cars
to comply wilh ihn new AAR PIH tank
car standard (i e.n 28n,000-pnuud lank
cnr equipped with additional liund
protection, thicker shall, and mmlifuir!
top fittings) (Sen section IX of this
preamble for a more detailed discussion
uf the new AAR PIH tank car standard).

As noted in suction I ul this preamble,
however. DOT anticipates that lank car
designers, working with end users, will
develop tank cars that will meat the
proposed enhanced tank-head and shell
performance standards of this NPRM
while minimizing the addition ot weight
to the empty cars. Recognizing the
growing use uf rail cars with gioss
weight on rail exceeding 203.000
pounds for non-hazardous commodities,
such as grain, this NPRM provides the
fUixibihly tu design a tank car for the
iMiisportation of PIH materials weighing
up to 206,000 pounds, in line with
AAR's existing standard S-2B6-20U2.
Ai if inlingly. the actual Impact of the
{•HiiHTril inciHHSH in gross weight nn rail
orprodm.ls In this ujiiiiiuxlity group in
relation (n ilia nvnrall transition now
being cum plated within tin industry
[winch IMS IIHUII eased by tax incentives
and. in snrno cams, gnvorniiuml-
giiarantoed luan arrangements) should
not be substantial Wlnln wo rarngnizo
that some small railroads will not bo
able to accommodate ihn additional

.weight on some of their bridges and
track, we believe thai railroads thai
handle IMH cars have, in general,
already made or arc making the
transition to track structures and bridges
capable of bundling 2flfi.nflU-pmind ran
in line with the general movement in
the industry toward these heavier
freight cars Those railroads include
many switching and terminal railroads

w DMA pruvidifl liy Bnilinr. Corp In lulonlmrj iff
AAR) inclfuituii tliiit niqimxlnialaljr BO alion-llnc
nnri ngiotml nilreidi trnntpurl PHI maiciwlj v»
nllraud tank car Of Uwsa BO railroadi. 34 ant
regional railroads thai mod Iho Surlaco
11nilU|iurlalliiii llwnl • didlniliiMi ul a Ua» 11
railroad anil Duu. an oat amsfclcail' small
•nilllM" fnrtlin imr|x>nBorili-B IKFA
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thai ore partially or totally owned by
Class 1 railroad* as miarhno
connections. These connections have
previously mandated upgrading to
28(i,OOQ-pound capability

For example. in 2nd!), the Texas
TriLiisporlaliuii Institute reporlnd that 42
percent of the short-line railrodd miles
that wore operated in Texas tlirfl year
had already boon upgraded, nlno
percent would not need an upgrade. and
47 percent needed upgrading if tliey
wanted to ti ansport any type of 2UH.UUU-
pound shipmnils u In ad til linn, Ihn
results nf a 1990-1 099 survey
conducted by the ASLKKA indicated
that 41 percent of respondent short-line
railroads could lidndle 286,000-pound
rail can and 87 percent of the
respondent short-line railroads
i tulica ted llut they would need to
accominodiiln 2116, UNO-pound railcnrs in
the future.*1 Mora currant dale from the
A.SLRKA suggBAls ihnt many nf HIM
railroads needing future capability to
hancllo 2(iB,ODO-pound rail loads for this
rule hdvu buon upgraded within lha piisl
luo years (l°

Nnvcrthclcss, wo buliuve that some
new 2C3.000-pound cars will bo built
for anhydrous ammonia service to
address rail line and facility
compatibility concei ns thus minimizing
tho burden of tho rule on small
railroads

In general, most ol die impacts will
not burden the 4(> small railroads
potentially Affected by llns pimicbud
ruin Any costs mriimid by railroads
most likely will bit passed to shippers
rind end users thmugh higher
Iraiutnuitatian costs. Thus, DOT does
not expect this regulation to Impose a
significant burden nn the affected small
railroads Wo invite cnmmunlurs to
submit information that might assist us
In assessing tho cost impacts on small
railroads of the proposals in this NPRM

Anhydrous ammonia is an important
source of nitrogen fertilizer for craps. It
is used In farming because it is one nf
the mast efficient and widely used
sources of nitrogen for plant growth Its
list) has intnused beLaniH it is relallvuly
easy to apply and nwijily available
Nonetheless, it does carry disadvantages

"Ji-flniy P. WUIMI S hlnnunl Sulnri Tuna.
'AnMMiwnl ol"Fncu Short Line Railroads.' Toxoa

TraiMpiirtilliin [nalituln (NoV 19.2001)
i" ITw Tini-Yiiir Nueds of Short (.inn mid Rcginnal

HnlniiKh Rlnmling fbmmitim mi Rnil
TrMupurUlUiii. American Aawdnllun uf Slutr
Highway nad TnuuponBlum Offidili. Wulitagioii
DC(Dac. 1DDD) Thli report iva* bmcil on • sumy
condunml by the A&LRKA In MOB and 1UM with
data flam 1007

M |ohn Callagbar.' Tank Cu TaiulaiM.' Tcnfflc
Wurlil [Jinn 10, znQAI

to the fanning environment because it
mial br stored and handled under high
pressure Urea, urea ammonium nitrate,
ni nmiiioninm nitrate cnuld be used for
anhydrous dimiioma a* substitutes for
agnculturul purposes Anhydrous
ammonia hns a free ammonia percentage
of Bb percent, while the substitutes have
a free ammonia percentage of 46, 28-32,
and 34 percent, respectively

Shippers of anhydrous ammonia do
not own lank LWS, ruther they «iro leased
From larger utilities Accoiding to TFI. a
Kwitrh to d redesigned heavier tank car
would increase monthly car hiase rates
from the cunont luvel of SBOO-SH50 per
cur to 51.300-51,400 per car. TFI'a
members lease about 6,000 tank CATS
and ship about 52.0UO cars per year IF
these Increased lease costs are passnd
through to customers, then anv
agricultural or fanning operation that
utilizes anhydrous ammonia as part of
Us tnrhlmng program ruulil IIH
negdtivuly impriUed

M u ini|mrtHnl to note, however, that
nut dll ciops utilize Hiihydroiib
aninioniii. nur in thii bitiiiu IJIMII lilies
AgtiRiilluru crops lliiil require gredter
leaf dovolopmnnt. «irh as rnrn mid
wheat. utiliZP anhyrimus amninnia as a
fertilizer morn than crap* thnl ret|uiio a
greater root dovelnpment. e g , rarrnlq.
potatoes ami limits, whirh utilize
phosphorus more ait a fertilizer
Thnraforo, not nil hiiidll fdiiiiii will be
impacted In thu Siime way by an
Increase in the shipping in ton fur
aiihydrans ammoniH DOT invites
cumincntors to submit information thai
might assist it in nssewmig (ha quantity
ot small agricultural operations that may
he affected by the roquiriunorm set fmlh
in the proposed i ule

Dunng DOT'S piihlir ineelingi, one
cnmmenler noted that the .iiirviv.il uf
family fauns In the Northwest Is lied l»
retaining a cheap source of nitrogen via
anhydrous ammonia which Is
transported vie rail.111 Other
cominentors noted that NH3 costs 40 to
5D percent lej>s per pound of nitrogen
rlimt Imb concentrated forms of
nitrogen •" Fur example, one commentcr
noted that anhydrous ammonia costs 24
cents per pound of nitrogen, compared
to 34 cents per pound for ammonium
nitrate •'

Anhydrous ammonia is dependent on
natural gas for its production. In North
America, anhydrous ammonia
production plants are typically built

"> U S. DOT I'ubln. Mculine
Tntnnony of Fred MonrliccL frnm (ha Mrfin-pi
Onn|uny. May 11 ZOOS. p. iflfl

'••Id |l I6U
b1US DOT Public UBFllnRTrainc7l(il9.

Tusllnumy uf Wllllnm Wolf from Thr Andonona
hie lacblpper] MayJl JODU p 190

near n dediratmt supply of natural gas,
and the price and demand fur the
product are alsn dependent and
responsive to Mm pi KM uf lulurdl yas
Thus, the production at some plants is
currently duwn due to tlie increase in
price of natural gas. On the demand side
of tho economic equation there is en
increase in the demand and use uf
anhydrous (nnnumiH dim lu the recent
increase in othanol demand Elhiinul is
typically produced m the United States
from corn, and the production of corn
requires substantial amounts of
nitrogen, much of whtch comes from
anhydrous ammonia

Because there ore a number of factors
cxuitri butlng to increased costs For
anhydrous ammonia. It is difficult to
determine hnw much of any Increase in
tho print of the PIH material would be
a product of thii pmpmml regulation
and shipping via rail We note us well
that incrnasml IXIKIS inny well make
substitute produce? more attractive

Cuncntly 1MH shipper* dre
cxperiuncing rapidly increasing rate
increases as a result of tliH railroads'
concern over possible train jiccnltiiiis
involving tlio roloaso of 1'IH matnnnls
The use of tlio more crashworthy tank
cars coupled with thn operating
restrictions DOT is proposing bliould
significantly reduce tlio risk of
UHUUtrophic PIH releases and ulliin<itnly
translate into relief from those ««aIdling
rail transportation costs. (Those rate
escalations would likely continue woru
DOT not to issuo its proposed rule si HOB
the car mandated by AAtt's new
standard (i o.. a Trimly-typo rnr) wntihl
piobahly nnl prnvnnt PIH triiik tdr
iclcjscs in even moderate spend train
accidents). SlnppHrb would be able to
make the case that higher rates would
no Imiger be "reasonable" given (ho
significantly reduced probability of a
LatHStrophir release This "cost-savings"
wnuld allow shippers to uITbOl new-car
costs to a large extent. Given that now
car expenses are typically financed ovur
several years, wo believe that the
increased costs passed on by shippers to
small fanners would not be significant
Thn farmers, in turn, would be expected
to pass shipping cost Increases to end
consumers in the form of higher
agricultural product prices

We request comment from affected
agricultural operations as to the impact
that tho proposed rule would have on
them

£ Explosives Manufacturers
Anhydrous ammonia is also used in

producing explosives. The Institute nf
Makers ofExplosives (IME), an industry
trade group, reports that there are 22
explosives manufacturers in tho United
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Stales. Of thoso 22 manufacturers, eight
actually produce explosives material
while the remaining 14 are Associated
manufacturers making component or
assemblies Final ly, three manufacturers
ctmsume anhydrous ammonia to
produce explosives. Nuns of these three
potentially impacted manufactures.
however. Is considered a small business

IV Description of Reporting.
Reconlkeeping, and Other Coinijllanco
Requirement* and Impacts on Small
Entities Resulting From S|wcific
Proposed Requirements

A Reporting Requirement of Proponed
§17331fhXllXulJ

Proposed 5 173.31(h](8j(iii] requites
(bat after Ihti initial 5-yoar
implflmentallon period has passed,
owners of PIH lank care submit o
progress report to FRA itlentifying the
total nuinnar ofm-servico lank i:ars in
FIH SHrvire owned rind the nunibur of
i hose cars in cuinpllancu with the
enhanced head nnd shell protection
requiremonts of the proposed rulo This
paragraph would also require thol tank
car owners certify m their progress
reports that their fleet rloos not cunlain
any pre-1 OU9 tank cars in PIH sorviui
subject to paragraph (b)(B](u) '•*

DOT estimate* thai the burden for Out
reporting would be 5 minutes per
pertinent tank car'" In the Rogulutury
hnpiict Analysis (R1AJ, DOT estimated
that this requirement will cost S1'1.200
in the beginning of the 6lh yonr of the
analysis, and this cust is for uach lank
car. In addition, DOT has provided
postage, envelopes, and handling
rh.irges of 51 pet tank car report This
cost would total 97JaSO. which would
also ho incurred in the beginning ol the
Oth year of the analysis The total cost
Tor this requirement Is 126,000 for all
PIH lank car owners DOT duos not
expect many of those tank cars to be
own«d by small entities Therefore, this
reporting requirement would have very
liltlo, If any. Impart nn small otilities

B. Filing Requirement for Alternative
Compliance With Proposed
§174.86[c)(l)

Proposed § 174 SGfcHl) provides that
if a tank car not moating the enhanced
tank-bead And shall puncture renislancc
standards of the proposed rule is used
lo transport PIH material over non-

MTlm proposal rnqulrrnnm rrMnrn the ma nf
PHI lankcan that WPM manubUurrd using mm-
iionmilhcd rteel for InnL-bnri or ilinll
c«ulnu.1loa. UIK lor ri. tuk ran muiufc.iiinid
iniiw noii-nannaliud »loot for the linL-Jnud or
ihnlTnn nnl outhunwd to innipon PHI motorLili
fiw jnun ahm (ho uffacllva ilain of the finil rule

MCALCIII.ATK1N (SWUSwnournOMS
tnmulm/GO minutas) • (15JOU • 5) • SlD.157

signaled territory, its maximum
operating speed is hmitnd to 30 mph
Alternatively, paragraph [cj(2) provides
that railroads may implement
•iltornittivo safety measures in lieu of
complying with the 30 mph speed
iflstricllon. bci long as thoso alternative
surety measures provides an equivalent
leva! of safety as a traffic control system
complying with 49 CFR Part ^3(i and tho
railroad completes a risk assessment
demonstrating this equivalent lovol of
safety The rule proposes that this risk
assessment be submitted to FRA for
review .mil approval.

DOT does not expect a great number
ofthesft applications Atypical
submission might consist of a
commitment lo install H switch position
monitoring system, back integrity
circuits (except in arras whnro new rail
is prpvnlont). and a temporarv speed
rctluc.tmn tu 40 mph during the pennd
ri positive tram control system is
installed on the wayside* DOT expects
llmt thtt average nubiniRBinn would
consist of outworn 20 and 10 pages
DOT docs- not expect any of these
Hpplicritlons to be by small railroads

C Demonstration of Uuinpllance With
Proposed Enhanced Tank-Head and
.Shell Puncture Resistance System Tests

Proposnd Appendix C tti 40 CFR Part
179 provides I hut compliance with the
proposed enhanced lank hoad and shell
puncture-resistance standards cnn tin
shown by i ampulei siinnlndnn. by
snmilitliun in con)unctinn with
subHtniclure testing, by full-smle nnpnct
tcslinfi. or a combination thereof. The
Imvest cost and lowest lovol of
confidonce is provided by simulation
alone. Suhslruuturn tushng increasns thti
confidoncf* in simulation modeling,
|iateutidlly with relatively modest costs,
depending on the details of the
Bubstructuro test The highest luvel of
confidonce is provided by full-srale
impact testing, along with thegrpatesl
cost. The cost of such compliancp is not
important lo this assessment DOT
firmly buliovos that no small entities
will be impacted by this requiromeni.

D lm|MCls on Small Entities Resulting
From Specific Proposed Requirements

The impacts from this proposed
ruloinaknig would primarily reault from
complying with the requirements for
building enhanced J'lH lank rare The
proposed rule provides dffecteil entities
an 0-year nei tod of tiinn in which to
accomplish this goal.

1 Additional Cost Tor Enlianced PIH
Tank Cars

One of tho impacts from this proposed
regulation would be an increase in the

cost of new PIH tank cars. Tho enhanced
crashworthiness features, wlulo
increasing safety, would cause the
avenge PIH tank far to increase In cost
and albo Increase In weight DOT
beliavHS that the Impact from this
increased cost in the tank cars would be
substantially passed from tho
manufacturer to the tank car owners
Since most lank cars are owned by the
shippers, much of this cost would be
pamod on to them These shippers
would most likely pass this cost on lo
the end users in HID form of higher
shipping costs. Ilia capacity constraints
in the nulrnail system givo shippers
somu market power to pass on a
vubsiantfnl portion of the costs (i.c.
shippers do nnt nerd to cut costs to
Attract customers) However, tho
fltnibilUv provided by the long phase m
period cif tbti rule-making, and the ability
of some customers in use substitute
products or purchase from shippers thai
rely on cither modes of transportation if
costs riso biiyond their willingness to
jiay, irwy temper passing through of
costs. If any of die addilionol or
marginal increases in a PIH tank cnr's
cost are absorbed by shippers, then few
if any, PIH material shipptirs that are
considered tn be small entities would bo
negativolvafTBctod Based on
in forma I ion from the DOT/PIIMSA
HMIS registry of nhipners, and industry
trade groups, DOT behoves no small I'frl
materidl shippers would to* impacted If
the higher cost ofcai s meeting llm
proposed performdiicn standard are not
ahsorbnd by shippers and are not offset
by reductions m shipping rales
attributable to ri'dtiCR potential liability
for CHtnalrophic releases, small farmers
usinganhydniuo ammonia loi fertilizer
might be impacted The degrcHtu which
llioy might be impacted depends, among
other things, on their ability lo pass
costs on to consumers of agricultural
products. This may. tn turn, bo affected
by Federal government agricultural
policy FRA specifically rctniests
comments on tins issue.

2. Transferring Current PHI Tank Cars to
Other Services

A second impacl from this proposed
rulemaking is the rosl for transferring
the current PIH lank car fleet into
service lor other products This cost
would only bo incurred for thobo PIH
tank cars that still have a useful life left.
DOT has estimated a cost of 52,500 per
PIH tank car far this impact. This cost
would only DP incurred to tho extent
that such an investment Is believed to
yield a positive return to the investor
As noted above, very few. If any. PIH
material shippers am considered la bo
small entities Thus. DOT does not
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li(ilievt) that a substantial number of F1H
material shippers wuiilrl be imparted,
nor by a significant economic nuiounl

3 Maintenance, Inspachons, and
Training Related to the Now PIH Tank
Cars

Anolhur jirouused requirement that
could impact small entities Is the
maintenance, inspection, and training
costs related to Ihe new J'lH tank cars
Tills impact will lie home by the
shippers This impact would be
temporary and would occur as the first
now 1'IH tank cars are placed into
hen,ice bomusn DOT expects that
iiiilidll) il may bo necessary to inspect
the new tank cars mure often than
conventional lank cars to ensure
conformanco with the enhanced
performance standards.

4. Fuel Cost Impact of tlm Additional
Weight in New PHI Tank Cars

One ol ihu im[iiirls Fiom this proposed
roguliition would bu an Incrrastid Fuel
usago by trams resulting from the
additional 23.000 Ihs that tlie new 1JIH
tank cars will nairy due to the enhanced
crash worth i imss fealuros (This
incroasud fuel cost would also bo
incurred undor the new AAR PIH tank
i:arsl.indiird ) Imlinlly, this is n cost thai
wnulil IH* b»rnH by tlm railroads
Huwevcr. the imluNids would likely
pass much of that cost on to the PIH
malurlnl sliinptirs through higher
shipping rates Tins cost would in turn
be passed on to tiie and users,
depending on the product's price
elasticity of demand, jnd the factors
nolml in lliu "Additional Cost for
Enhanced PHI T.mk Cars" seclxm
above. Thus, this impact should not
affect any ol the small railroads. Any
bhip[Jtii!i thnl iiiuilify as a small entity
will most likely pnss thn cost on to an
end user. Small farms and govenimmilHl
jurisdictions of small communiLies are
and users of 1'IH materials. They could
polnnhnlly be impacted by this rosl
rluwuvur, llm r usl would ha rBflutlml in
tlie shipping rates of these materials
The shipping rates of these products
should also dermasa or stop increasing
due to the insurance costs related to the
IMH materials. This is because the
proposed enhanced features for the
future PIH tank cars would snrvn to
reduce tho likelihood of a PIH material
release Therefore, the risk of an
accident or derailment occurring where
u PIH tmik cdr is ruptured rind ruluabu
its contents would have decreased, and
therefore servo to lower the insurance
costs associated with the shipment of
these

5 Cost of Restricting Traffic Speed to 50
mph

One of the proposed requirements of
this mlonaking is that PIH tank cars be
Imillmi to spued* nf SO mph on signaled
lurnlury or track Tina requirement is
not Hxpitclfid to impact any small
niilraads. because none ofthom travel at
spnmls grnatcr than 50 mph.

0 Increased Traffic/Volume of Pill Tank
Cars

Due to several of tho proposed
requirements in this rulemaking. it is
anticipated that the actual volume of
PIH tank car traffic would increase In
general, tins could afEei.1 railroads
However, most small railroads transport
PHI lank cars from llm niaimfarturinn
hi ility in the coniiHclian point with the
Class 1 railroad Tlie traffir of those
typos of shipments, for the short time
they are handled by small railroads is
not expected to impact those railroads
Tho number ot cars will bo few at that
point, and small railroads usually only
urn one or two twins H day

7 Com of Restricting Spood to 30 mph
in Dark 'I armory

In uranosnd S 174 Hb(c). PIH tank (Mrs
lliRl do not meet thn IIPW jwrlormHiiCH

wo'ild mil be allowed In
ril snoods in exta^s cif '10 nijib

whan lli.it lank rar lidViiU in non-
signalad tmritory Railroads could
uxceed llxi HI) mph limit, provided
u|iiivulent safely cntPrla are met. This
piopused requirement should not
impiirl small railroads since mosl ilo not
iintiralc at Hpitttdn graalui than 3D mph
This nropiEiHti nnjuiniiiiunl could servo
to dulay dalivenes for t'lH material
shippers and contribute to higher
shipping rains However. DOT does not
hohnvfl that there are any small IMH
material shippers. UOT would
encourage any entities that do meet
these criteria and would bo negatively
impacted to provide comment to this
rulemaking. Governmental jurisdictions
of small communities that own a water
system that uses chlorine could be
Impacted Most chlorine that is
transported to these facilities is
transported to the end destination via a
truck in 1-ton tanks This requirement
will serve to slow down some rail traffic
and increase the cost to ship via rail
Therefore, small furms that use
anhydrous ammonia as a fertilizer could
also ha Impacted

V Identification of Relevant
Duplicative. Overlapping, or Conflicting
Federal Rules

There are no Federal rules thai would
duplicate, overlap, or conflict with llm
proposed rule

VI. Alternatives Considered

DOT has identified no sigiiificnnt
alternative to tlie proposed rule which
satisfies tlie mnndate uf SAFETEA-LU,
related provisions of the Federal hazmat
law. or moots tho agency's objective in
promulgating this rule, and that would
minimize the economic Impact of the
prnpranrl rule on small Antilles As in
all aspflcls of llm IRFA, DOT requests
comments on this finding of no
significant alternative related to small
entities

The process by which this proposed
rule was developed provided outreach
to small entities. DOT held three public
meetings (May 31-June 1. 2006,
December 14. 200B. diid March 30.
2007) it At each ot tho public meetings.
DOT sought comment and input from
small entities on issues related to tho
sate transportation of hazardous
materials oy railroad tank car and how
the proposed concopts would imnnni
illUlll (JI)ll(lUK, ilti Ullll dS |llllttlllU|]

iiltoniritivus that inighl uuliuiile such
Imparts Subsequent to piiblii:,iltoii uf
ibis nulice of proposnd niluniiikiiig.
DOT expects to hold additional public
meetings to discuss all aspects of Ihe
proposed rule, including its potontinl
impact on small entities, and DOT
encourages the active pnrticipatton of
any small entity potentially affected.

F Paperwork Reduction Act
This proposed rule may rcsiili in <in

iiiLieasu in tlm information tolliicliuii
anil recordkeepiruj bunion dun to llm
enhanced purlui inmn-e Mnntlrinls and
operational reslritlLuns Tor rdllruacl lank
curs that transport PIH materials
PHMSA currently has an approved
information collection undoi OMB
Control Number 2137-0550, "(Kail
Camnrs and Tnnk Car Tanks
Kcquiroments) [inqulreinenls for Rail
Tank Car Tanks—Transportation of
Hazardous Materials by Rail," willi
2.HBU annual biirdun hours rind an
expiration date of May 31. 200B

Pursuant to 5 CFR 1320.8(d). PHMSA
is required to provide interested
members of the public and affected
agencies with on opportunity to
comment on information collection and
rocordkeopEng requests This notice
identifies a revised Information
collection request that PHMSA wdl
submit to the Office of Management and
Budget [OMB) for approval based on the
raquiromonts In this proposed rule.

PHMSA has developed burden
estimates to reflect proposals in this
NHRM. PHMSA estimates that tlm
proposals in this rulemaking will result
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In approximately 2.255 additional
burden hours and 567.650 00 additional
burden costs F'HMSA estimates Uiat the
total information rolleclinn and
reuordkoeping burdens For OMB Control
Number 2137-0559. "(Rail Carneis and
Tank Car Tank Requirements)
Requirements for Rail Tank Car Tanks-
Transportation of Hazardous Materials
by Kail." would be as follows:

Tola/ Annual Numbar of
nesuoadrnts- 400.

Total Annual Responses. I6.7H1
Total Annual Bunivn JIaun. 4,944
Total Annual Burden Cost-

5170.230 25
Requests for a copy of the information

collection should be directed to Deborah
Boolho or T. Glenn Foster, U S
Department of Transportation, Offlco of
Hazardous Nlatannls Standards [PHH-
11). Pipeline and Hazardous Materials
Safely Administration, 1200 Now Jersuy
AVHIIIII). SE. Etist Building. 2nd Flooi.
Washington, DC 20500-01101.
TblBnhoM (202) 3bO-8H5.l.

All comments shuukt bn riddinswit tn
tho Dockets Unit as Identified in L)IH
ADDRESSES section of I lui. rulumakfng.
and received prior to the close ol Ihe
commnnt period identified in the
DATES section of this rulomaking In
addition, you may submit comments
spHriflcally relatnri lo iho information
collection luirdon to inn PI IMSA Dusk
Ollimr, OMFJ, dl fjx nnmhiir 2U2-.1U5-
G974. Under the Paperwork Reduction
Act of 19H5, no person is required tn
respond to an information collection
unless it displays a valid OMB control
number If those proposed requirements
nio adopted in a final rulft with any
revisions, we will rcsubmil any revised
information collection and
recurdknepnig iei|uimnwnls Iti OMB fur
re-approvril.

We speciHcally request comments on
the information collection and
rocordkeeplng burden associated with
developing, implementing, and
maintaining these requirements For
approval under this proposed rule*

G. Regulation Identifier Number fRIN)
A RIN is assigned to each regulatory

action listed in the Unified Agmida at
Pectoral Regulations. Tim Regulatory
Information Service Center publishes
tho Unified Agenda in April and
October of each year Tho RIN number
contained in the heading of ihls
document can he uand lo cruut-roferonce
this HLtiun with tin* I In if mil Agenda

//. Unfunded Mandates Reform Act
' Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1005
(Pub. L 104-4, 2 U.S.C 1531). each
Fedora] agoncy "shall, unless otherwise

prohibited by law, assess the effects of
federal regulatory actions on State,
local, and tribal governments, and tho
private sector (other lhan tn iho extent
thnl such regulations incorporate
requiranienls specifically set forth in
law)." Section 202 of the Act {2 U.S.C
1532) further requires that "before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate thnl
may result in the expenditure by Stale,
local, and tribal gnvnnimanls. in the
aggregate, or by me private sector, of
$120.700.000 or mum (ridjusluil
annually for inflation) in any 1 VHHC, HIM)
bafoie promulgating any Imdl rule for
which ii general notice of proposed
mlemaking was published, the agency
shall prepnip « written statement"
detailing Ihe effect on Stale, local, and
tribal governments and the private
sector

Tho propnsiid lulu may nisull in lliu
mpi)iidiliin»nf tnora Ihnn S120.7UO.UDO
(.idfubtml iinniitilly for inflfiliuii) by the
piibhr sticlur 111 any un« year Thn
iiiinlyLiral leijufremonls under Executive
Order l2R(iti ore simitar lo the analytical
requirements under the Unfunded
Manddlus Reform Act of 1005, und.
thus, tho same analysis complies with
both analytical requirements

1 Environmental Assessment

\ Background
The National Environmental Policy

Act. -12 U.S.C. 4321-4375. requires thai
federal agencies analyze proposed
actions to determine whether tho action
will havo n significant impact on tho
human environment Tho Council on
Environmental Quality (CEQ)
regulations order furfural agencies to
conduct rin anvironinunliil review
uiiiHiiIenng* (1) Tho need fni llut
proposed action, |2] Hllernativos to the
proposed action, L3] probable
tmvirunnieiUril impacts of Ihe proposed
action and the alternatives, and (4) the
agencies and persons consulted during
tho consideration process 40 CTR
1500 9(b) We aro proposing regulations
lo enhance tho safety of the
transportation by rail nfrortain
hdZdruous materials We developed this
assessment lo determine the effects of
this proposed rule on Uio environment
and whether a more comprehensive
environmental impact slntomont mny be
mquiiad

2. Purpose and Need
Hazardous materials nre transported

by aircraft, vessel, rail, pipeline, and
highway. Tim naftd for hazardous
multtriiilh lo support essential Bwrvicus

means that the transportation of
hazardous mataiials is unavoidable
However, these shipments frcqumilly
move through heavily-populated or
environmentally-sonslt[\o areas where
tho consequences of an incident could
bo loss of life, scnous injury, or
significant onvtrnninanltil dHiiiHgu Tn
address the safety and cnvironinnnl.il
risks associated with the transpoi'tiitiun
of hazardous materials by rail, tail tnnk
cars must conform to rigorous design,
manufacturing, and requaltfUaimn
requiramonts The insult is that tank
cars are robust packagings. equipped
with features such as shelf couplers,
litmd shields, UVnnal insulation, and
botkiui riibcnnlinuily protection Ihdt are
dftsiunpil l» misiira that a lank car
iiiviilvpil in rin riccidtiiil will survive the
accident intact

In iho last several yiMrtt. howuver,
thcro have huon a numbor of i;nl iimk
car accidents in which the lank car was
breached and product was lost on llut
ground or Into the nlmospluiro. Of
particular concern havo been accidents
involving i'lH materials Tho purpose of
(his NPKM 11 to adapt regulations to
enhance the tafety of transporting PIH
materials by tank car A primary safely
concern is the prevention of a
catastrophic release In proximity to
populated areas, including urban areas
and events or venues with large
numbers ol people In attendance Also
ol inninr concern is the release of PIH
materials in proximity lo iconic
buildings, landmarks. 01
environmental ly-sonsilive areas Such A
catastrophic cvont could hn tho result of
an accident—such as tho fanuaiy 111.
2002 derailment near Minot North
Dakota, thai KMiilled in tho dtiradiuHnI
ill"31 rnrs of a 112-car train
Approximately 146.700 gallons of
anhydrous ammonia were immediately
reltwsed from five cars In the train set
As a result, a toxic vapor plumo covered
the derailment site and the surrounding
area As of March 15, 2004, over SB
million had been spent on
environmental remedial ion from this
one incident.

3 Alternatives Considered
Tho goal of this proposed rule is to

unhanrn the safety of transporting rMH
material!) by rail In developing this
proposed rule, wo considered three
altei natives:

Alternative I • Do nothing
This alternative continues the status

quo In this alternative, we would not
issue a proposnd rule In enhance the
acuiflunl burvlvabllity of tank cars (I u ,
hmiliiuj llw operating conditions of the
tank cars transporting PIH materials and
enhancing the lank-head and shell
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puncture-resistance systems), which
represents the most efficient and cosl-
offocuve method of improving lliH
accident survlvahilily of these rant

This is not an acceptable allenwtivw
Tho transportation of PIH maleriala
poses unique and significant safety
threats that warrant careful
consideration of measures to address
safely vulnerabilities In miiitinu
authorized packagings Thajanudiy fl.
2005 derailment and release of chlorine
En Graniteville. South Carolina, is an
example of the serious lonseqiieiicitK
that etui lesull from the unintentional
release of a PIN material Soloclion of
this alternative could have a negative
impact on llio environment because it
iliiua nut nidunt safely vulnerabilities
mltilod to ilia transportation of PIH
materials

Altcinative 2 Impose enhanced safely
requirements fora limited list of PIH
materials transported hy mil

Under Uiis alteraulive, we would
propose enhanced tank-head and shell-
puncture resistance standards for tank
cnrs used to transport a suhsHl of PIH
materials that pow tha most significant
solely risks, such as dilonnu. but tint for
ttinkcaia used to transput I less
liazarrUius materials, such as bruminn or
acrulum.

The HMR define hazHiiluii.i mnlm-ialti
by class Any malarial, including n
mixture 01 Minium, lli.il ineuls lliu
definitiun of one of the ulna dunned
liazard classes is umimlered H
hazardous material and subject to the
applicable regulatory roquiromcnts This
(insures that the regulations
comprehensively address the hazards
posud by many different types and
turmuluiionii of materials. Employing
111 id rationale, wo determined that, for
the purpose!! of this mluinRking, wo
would similarly address PIH materials
as a class Moreover, whiln some PHI
materials may not pnsa HI great a I limat
to the public or the piivironineiil us
other PIH materials, it Is in the public's
tost interest for all PIH materials to be
transported in the safest manner
possible Nonetheless, selection of this
nllflniative could hnvo a positive impact
on the environment because it would
reduce safely vulnerabilities related to
the transportation of certain PIH
materials

Alternative 3- Impose enhanced safety
requirements foi all PIH materials
transported bv rail

Under Urn alternative, wo would
propose enlmnrad lank-hoed and ihflll-
puncture resistance standards For tank
cars used to transport all materials
meeting the definition of a PIH material.
This approach is consistent with the
overall regulatory philosophy

iindurlying tha HMK in that It addresses
ilia safety risks posed by all materials
classed as PIH materials. This
alternative represents tho most efficient
tmd cmt-nHer.tivo method of improving
the nccidunl turvivability of funk cars
Iransportmg PIH materials. This
Hllnmalive should have a pmulive
impact on the environmanl bocausr it
woulil enhance the accident
survivabllity of all rail tank cars used to
transport PIHmatonals, thereby
minimizing tho possibility that PIH
materials would bo released.

4 Analysis of Envirnnmonlnl Impacts
The piiUmtiril for environmental

diinidgfl or cuntnmi nation oxisls whun
packiiRns of liB/arrluiiH mnlnrialb dru
involvnd in transportation accidents
Tim oroaystoms (fiat could be affected
hy a hazardous materials release during
tinnsporlnhon include air, water, soil,
and ecological resources (i o .wildlife
habitats). The adverse environmental
impacts associated with loludses ol most
hazardous materials are short-term
impacts that can be greatly reduced or
eliminated through prompt clean-up of
the accidenl scmin.

RuluHseb ut PIH maton.ils. sucli .it,
chlorine and anhydrous nmmonia. may
result in serious health otfecls High
concentrations nl ammonia (grratei Mian
1.700 parts per million (ppm)) in the
iitmospheieuiuMJLoiiipulMVB coughing
and death, while lower concentrations
(lower ihan 71X1 ppm) muse eye rind
throat Irritation Ammonia n lighter
than air so thut it dissipattu into the
atmosphere, the rule ofdissipHiiun
depending on the weather Chlorine gas
ib more thiin IWILB a.s l»Mvy as air
Themlbre, il I.HII bellle in luw lying
areas in the ciliKoriCf) of wind HinnaiiH
detect lh» presHiicB uf Uilonrm al
coiicim) rat ions nt, low as I to 3 ppm Al
311 ppin, coughing and pain result, al
430 ppm death results in as little as 30
iiiiiiiilua. Higher conronlrations of
rhlnrina ran raum rapid fatality
Chlorine gas reacts with water in the air
to form vapors of hydrochloric acid and
liberate nasienl oxygen, both ol which
cause massive tissue damage.

Releases of PIH materials may also
result in adverse environmental impacts
to soil and ground water tor example,
when anhydrous Hiiiiniiniii n TH\UA<UV\
mlu water, il floats on the Mirfacti.
rapidly dissolving Into the water as
ammonium hydroxide white
simultaneously boiling into the
atmosphere as gaseous ammonia. In an
iiqiirilic nr wrriland Hiivironmftiil,
ammonium hydroxide can causa fish.
planktuniL, and benthic (>i£unisin
mortality In the vicinity of the release—
the size depending on tho volume of

anhydrous ammonia that is n-
The cliomlral can also strip pioterlivu
oils from the feathers of shora birds,
causing drowning or infection Such dm
ofls cnuld amir high niilrioiil levels that
could btlimilata noxious blooms ol
olgoo Terrenlrinl VRjjtJtatiuncanalsube
either daningnH or killnri, ilepRiiding tin
atmospherfr: cnncnnl rat ions

Similarly, in an aquatir anvirnnuiHiil.
chlorine gas reacts wilh water tn form
liyiiuililonjiu ncid diid liydrudilurii;
acid. Tho breakdown of hydrochloric
acid causes a decrease in the pH of (ho
water, making It more acidic These
changes in water chemistry can cause
widespread damage to aquatic
environments, including fish kills If
chlorine gas is released into soil,
chlonne will renct with moistura.
funning bypoLhlorous acid and
ImlrutTiluiicQCicl. winrh CHII
coiiliiiuinain ground water

If ddopiud. we ex[iw.l thril Ihu Link tar
pprforinonrR sljindnrds nml opiiraling
limit at innti will mtnmiizu Ihu IUBS of
lading in llio evont of a derailmimt ur
train-to-train collision Therefore, we
hnvo preliminarily determined that
there are no significant adverse
pnvironmontalimpacts a^snriatcd with
the proposals in this NPKM anrl that to
the extent thorn might bo nny
environmental impacts, they would be
benoflcia] given tho reduced likelihood
of a hazardous mnlena];. raloiisu

5. Locomotive Emissions
Tlic U S. Environmental Protection

Agency (EPA) finalized locomotive
omissions standards in 1()'J7. which
became effective in 2000 u~ Three
snpnralQ sols of uminsion standards %verc
tRildbliblitid. willi iippliiii!nlily uflhu
standards dependent on tha ualu u
locomotive is first manufactured. The
first set of standards (Tier 0) apply to
locomotives and locomotive engines
originally manufactured hum 1973
through 2001, at any time they are
^manufactured. Tho second set of
standards (Tier l) apply to locnmolivnt;
and locomotive engines originally
manufactured from 2I1U2 through*ZUU4.
The final, tmd mtisl stnnfjHiit, t>ul ol
standards (Tier 2) apply to locomotives
and lucomolive engiiips maim fat-lured
In or after 2005. Tier 2 locomotives and
locomotive engines will be required to
inuel the appllrable standards nt tho
limu of original nunufHcttini and al each
subsequent manufacture.

As noted in the RIA to Urn NPKM. we
expect the speed restrictions proposed
in this rule to produce a net cost savings
in dio area ol fuel Accordingly, tho use
of less fuel, combined with the

•"•IOCFR02.B.
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increasingly stringent locomotive
emissions standards at the EPA will
further reduce the emissions from
railroad freight innujtfirltilinn for
movements subject to the requirements
of this proposal.

ti Consultations and Public Comment
As of March 21)07, FRA nnd PHMSA

have conducted three public moelings
intondod to solicit public, private, and
govarmnpnt rnmrnentn nn iiltamntivon
[regulatory or otherwise) to nddross this
serious issue We invite commcntors to
address the possible beneficial and/or
ndvarsa environmental impacts of the
proposals In this NPRM. We will
consider comments received in response
to this NPRM m our assessment of the
environmentiii Impar Is ol H tliml nile nn
this issue

/ I'rivaeyAct
Anyone is nblo to search the

electronic form of any written
rninmu meal ions ana comment!!
received into any of our dockets by the
name of tlio individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business. Inlxir union, etc ] You may

n»lew DOT't complete Pnviicy Act
Sldtuiiient in tint Federal Register
published on April 11,2000 (G5 PR
19477) or at http f/www dolgovf
pnvacy.html

LlstofSuh|ocls

•it) CFR Part 171

Exports, Hazardous materials
transportation. Hazardous waste.
Imports, Incorporation by reference.
Reporting and rocordkccping
requirements

49 CFR Pail 173

Hazardous materials transportation,
Packaging and containers, Radioactive
materials. Reporting and recordkcaping
requirements. Uranium.

l9CFltPtirtl74
Hazardous materials transportation,

Radioactive materials. Roil curriers.
Railroad safety. Reporting and
record keep ing requirements.

•49 CFR Part I7S

Hazardous mdtoruils transportation.
Railroad safety. Reporting and
rocordkoepmg requirements.

The Proposed Rule

On the basis of the foregoing, PHMSA
proposes to amend title 49. Chapter I.
Subcliaplttr C. as follows.

PART 171— GENERAL INFORMATION.
REGULATIONS. AND DERATIONS

1 The authority citation for part 171
continues to read as follows

Authurlly: 40 U.S.C. 5101-MZB. 44701. 40
CI-R I 45 aud 1 93.

2. In g 171.7. in paragraph (al(3). in
the Table of Material Incorporated by
Keforonco. under the entry "Association
of American Railroads," ddd Ihe entry
"AAR Standard S-2Bb-2U02,
Specification for 286,000 Ibs. Cross Knil
Load Curs tor Fran/Unrestricted
interchange Service, revised as of
SHplumbor 1. l!l)ll!i." to read us lollows

§ 171.7 Rflference materlaL

(3) Table ofmaipnal incorporated bv
iffotcncp * * "

Source nnd no/no of matonal 43 CFR
reference

Association or Amencan Railroads

AAH Standard S-ZB6-Z002, Specification for 2B6.000 IDs Gross Rail Load Cars For hree/Unreslnded Inlarchanga Service, re-
vised as of September 1. 2005

17913

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

J Tim authority citation for part 173
continue)! to read as follows

Authority -III I! S t: M01-!il2fl 44701.41
C.KR 1 45.1 53

4 Amend § 173 31 as follows:
a Revise paragraphs (a)[G) and (b](3),
b. Revise paragraph (b)(ti)

introductory text;
c Add paragraphs (b)(7) and (b][B).

and
d. Revise paragraph (o](2)(n)
Tim revision* and Additions rear! at

follows

§173.31 UN of Tank Can.
(a)' ' *
(G) Unless otherwise specifically

provided in this part:

(I) When the (ank car delimiter is an
"A." offarors may also use lank cars
with a delimiter "S." "J," "M." "N" or
•T"

(>l) When the lank car delimiter is an
".S," nlTftmm may iilso HUB lunk ran
with a delimiter "J," "M," "N" or "T "

(in) When tlio tank car dclimitur Is a
"T." offerers may also use tank cars
with a delimiter of")" or "N."

tlv] When the tank car delimiter Is a
"J," offerers may aLao me tank cars with
a delimiter of "N."

[v] When a tank cnr delimiter is an
"M," offerers may also use tnnk cars *
with delimiter of "N "

[vi] Wliwn a tdiik Crir delimiler is an
"N," offemib may not use a tank car
with any ollior delimiter.

[3) Tank-head puncture-resistance
requirements, (i) Tank cars used to
transport a Class 2 matenal.^other than

a material poisonous by Inhalation, and
tank cars constructed from aluminum nr
nickel plate used to transport any
hazardous material mint have a lunk-
head puncture-resistance system tlinl
conforms to lint racniireineiilb of
§ 179. IB (a) of this subcliapler

lii) Tank cars used to transport
material poisonous by inhalation must
hove a tnnk-hond puncture-resistance
system that conforms to tlw
rHqui rumenls of § 179.1G(b] of this
sub(.hapter. as follows

(A) Tank earn built after (INSERT
DATE 2 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE! must have a
lank-heed puncture-resistance system
conforming to the requirements of
§ 179 IG(b) of tills subchaplor

(B) Tank cars built on or before
(INSERT DATE 2 YEARS AFFER
EFFECTIVE DATE OF FINAL RULE)
must havo a tank-head puncturo-
rcsistanco syslnm conforming to Ihe
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requirements of § 179 16[b) by (INSERT
DATE B YEARS AFTER EFFECTIVE
DATE OF FINAL RULE]

(6) Scheduling of modifications ami
progress reporting The data ot
runformnnce for the contlnund uso of
tank uim subject lo paragraphs 00(4),
(b)(!i). and (f) at this section and
§173 3l4(j] is subject lo I lie following
conditions and limitations.
• * • * •

(7) Tank shall puncture-resistance
system. Tank cars used to transport
material poisonous by inhalation must
bavn a tank shell puncluru-rcsistanu)
8)slom that conforms to the
luquiromnnt.q of § 170.24 of (his
suhcliaplnr. na followir

(0 Tank cars built alter I INSERT
DATE 2 YEARS AFTER EFFECTIVE
DATE OF FINAL RULEI must havo a
tiink sholl puncluro-resibldiico system
conforming to the requiioiiienla of
§17H 24 uflhiBsuhcluptnr

(h) 'I ank cars built on or before
IINSEKT DATE 2 YEARS AFTER
EFFECTIVE LJA IE OF FINAL RULE I
mini haven tank -shell punrturo-
rusjilancn system rnnfoinimc to the
lumiinmumlfi of§ 170 24 by flNSEKT
DATE 8 YEARS AFTER RFFCCT1VE
DATE OF FINAL RIME)

(B) Tank-hum! uml shell nuiicf urr-
rpsistrinci! ws/ciiii iiiijilrinrniatum
schedule and leporting rft/urre/wn/
Each owner of a hmk cat subject tu
paragraphs (b)(3)(n) and (b)(7)of this
section must comply with the following
implementation schedule and reporting
rHquiremenlii-

(i) No later than IINSER'1' DATE 5
YEAKb KKUM THU EFFECTIVE UATL
OF THE FINAL KULKJ. each owner
in ml liavo liinuglil al Icust 5U permit of
its tank car fleet used lu Ininspurt
material poisonous bv inhalation into
compliance with the requirements of
§§179.1U(b| nnd 17'J.24 of this
subchapler.

(li) After [INSERT DATE 5 YEARS
AFTER EFFECTIVE DATE OF FINAL
RULE], tank can manufactured using
non-normalized steel foi head or shell
construction may not be used for the
transportation of material poisonous by
inhalation

(iii) Nn later than (INSERT DATE fi
YEARS AND TWO MONTHS FROM
THE EFFECTIVE DATE OF FINAL
RULE], eacti tank car owner must
submit to the Federal Railroad
Administration. Hazardous Materials
Division, Office of Safety Assurance and
Compliance. 12(10 Now Jersey Avenue.
SE . Washington. DC. 20500. a pragmas
report that shows the lotnl number of in-
service lank cars subject lu paragraphs

(b)(a)(ii) end (hj(7) of (his section nnd nf
those tank cars, the number of UKK in
compliance with §5179 lB(h) and
17U 24 cif this siibchaplur In this report,
the tank car owner must also certify that
its fleet does not include any tank car
subject to paragraph (b](B)(n)

le]" ' '
(2P ' "
11] Tank-head and shell puncture-

resistance systems As provided In
paragraphs (b)0)(ii) nnd (b)(7) of this
section, each tank car transporting a
material poisonous by inhalation must
meet the tank-head nnd shall puncture-
resisliinco system requirements of
&bl70 I6(b) and 179 24 of tin*
subchaptor. Except as provided In
paragraph (h)(Hj of this stirhnn, a tank
car that does not conform lo Ihiwo
requirements may not lie used lo
Irannpnri any mntariiil poisnnuua liy
iiilml.ilUin aflur (INSERT DATE II
YfcARS AFTER EFFECTIVE DATE OF
FINAL RULE)

5 Amend § 173 24<J as follows
a. Revise the lost sentence of

paragraph (a), and
h Arid new paragraph (g)
The ravioli H is and additions rend ns

(allows

§173.249 Bromine.
(n) * " * Tank cars must conform to

the rui|uinunnnlh in paragraphs (a)
through |g] of this seUiun.

[gj Exciipi ,n provulnil in
S173 31(li)lH|. for shipments ofTered fur
Inmsporlalinn or IrHiispurtml nflnr
IINSFRTnAT!- H YFARS AFTER
EFFECTIVE DATE OF FINAL RULEI.
each tank car must meet the tank-head
and shell puncture-resistance system
requirements of §b 170.l6(b) and 179.24
of this subchapler

6. In S 173.314. revise paragraph (k) lo
read as follows

§173314 Compressed gases In tank can
and multi-unit tank can.

[k) Special requumnents for chlorine.
(I} Tank cars built after September 30,
1991. and before IINSERT 2 YEARS
AfTKK EFFECTIVE LIATt Oh I HE
FINAL R1JLEI must have an insulation
systmn cnnsifiling of 5 Ofl cm (2 inches)
glass fiber placed over 5 OB (2 inches) of
ceramic Hber. Tank cars built after
IINSERT 2 YEARS AFTER EFFECTIVE
DATE OF THE FINAL RULE] must havo
a thermal protection tiyfitam conforming
lo § 179 IB of Ihib subuhdptar, or have
an iiiHiilaliun syblem with <m uverall
Iherinal conductance of no mure than
0 (i!3 kilojoulas per hour, per square

meter, per degree Celsius temperature
difTttittiilial (0.03 B l.u. per square foot,
per hour per degree Fahrenheit
temperature differential)

(2] Tank cnrs must hevc oxcats flow
ViilvBs on the mlarlor pipes of liquid
discharge valves

[3] Tank cars constructed to a DOT
105A500W spcaficatlon may be marked
as a DOT 105A3DQW sppcifiratioii willi
the size .ind type of rcclosing prnshiirn
relief valves leqiured by (he marked
specifictilion

(4) P.KJipl H5 provided in
S 173.3i(b)(B). for shipments offered for
transportation or transported after
IINSERT DATE a YEARS AFTER
EFFECTIVE DATE OF FINAL RULE|.
each tank car must mout the tank-head
and shell puncture-resistance system
requirements of g§ 170 16(b) and 171 24
of tills subchnplor.
• * * * •

7 In S173 323. revise paragraph (c)(1)
lo read as follows

§173.323 Ethyteno Oxide.
* • * • *

(0 " • •
(I) Tank caiv C.lnss DUT H>5 lank

cars
(i) Endi tHiik uir must have d tiink lest

pietisure ofat hhtbt 20.7 Bar (300 pslg):
and

(II) Except as provided in
317:i .ll(h)(U). for shipinmits [iffrmil lor
trunsporlntioii or tituispnrlnd after
IINSEKT DATE u YEARS AFTER
EFFECTIVE DATE OF FINAL RULE),
mull tank car must meet the tank-bead
and shell puncture-resistance system
requirements of §5 i70.1B(b) and 1711 24
ofthissubchapter

PART 174—CARRIAGE BY RAIL

U. The .minority cilalfon lor parl 174
ttiiilinims lu read rib fallows.

Authority 4'lUSC 91U1-»12H.4!)CFR
1 13

9 Add now §174.2 to read as follows

§ 1742 Limitation on actions by states,
local governments, and Indian Irlbes.

Sections 5125 and 2010G of Title 40.
United States Code, limit the authority
of states, political subdivisions of stains,
and Indian tribes to impose
requirements on the Irantpor1.it ion of
hazardous materials in commorce A
state, local, or Indian tribe requirement
on the transportation of hazardous
materials by rail may be preempted
under either 40 U S.C 5125 or 2U1UG. 01
both

(a] Section 171 l(f) of this subchnpter
describes the circumstances under
which 40 L'.S.C 5125 preempts a
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requirement of a state, political
subdivision of a state, or Indian irlbo

(li) Under Ihn Federal Railroad Safety
Act (49 U S.C. 2010D). administered by
the Federal Railroad Administration
(sec 40 CFR parts 200-268). Inws.
regulations and orders related to
railroad safely, including security, shall
In nationally uniform lo the uxlent
praclicnlilB A sldl« inny adopt, ur
rcinttntiB in force, a law, regulation, or
order covering the same subject matter
as d DOT regulation or order applicable
to railroad safety und security
(including the requirements In this
snbport) only when an additional or
more stringent state law. regulation, or
order is necessary to eliminate or reduce
an essentially local safety or security
hazard; Is not incompatible with a law,
legulatlon. or order of Uia Unilud States
Government, and docs not unreasonably
burden mtoisialo commerce.

It) Koi'isu fe 174 ttti to road as follows

§174 88 Maximum allowabla operating
spend.

(«] Fur molten metals mid molten
glass shipped in paclugings other then
those prescribed in 5 173 247 ot this
subchapter. the maximum allowable
operating hpnud inay not oxcucd 24 Lin/
hour (la mph) far shipmcmts liy rail

(h) Pur trains Iran^poiling tank cars
continuing ii inHterwl [imsnnnus by
inhalation, thu maximum allowable
operating speed may not exceed SO 5
km/hour [50 mph] for shipments by rail

(r) (1) Prior to (INSERT DATE H
YEARS AFTER EITECTiVE DATE OF
FINAL RULE), if d IdiiL. i m lh.il dimb iitil
meet thu Iniik-liRHtl and shell pimi tura-
rafitHlnnrB sytttim rHqinranieiils of
§ 170 Ibtbl and § 170.24 of thib
subchaptor is used to transport by rail
a material poisonous by inhalation, the
maximum allowable operating ipcnd of
tlio train may not exceed 4B 3 km/hour
(30 mph] for that tank car when
transported over non-signaled territory
For purposes of this section, non-
signaled territory means a rail line not
ttqmpped with a traffic control system
or automatic block signal system thai
urn farms iu the requirements in part
23C of this chapter

(2) As on alternative to complying
with paragraph (r)(l) of this section, a
railroad may provide for alterrmlivp rick
mitigations and umipleUi a ribk
assessment that includes appropriate
data and analysis establishing thai the
operating conditions over the subject
trackage provide at least an equivalent
level of safety as a traffic control sytlem
thai conforms lo the requirements in
part 236 of Uiis chapter, including
consideration of thn contribution of Ilia

traffic control syelom in hiokmi rail
detection, provulad

(i) lliu risk assessment is submitted to
PKA's Associate Administrator for
Safely, for mviow; and

(ii) The Associate Admimtlrator
dctcrminos in writing that thn risk
assessment mlahltsha<i thai the
requirement uf paragraph (c)[2) is met.

PART 179—SPECIFICATIONS FOR
TANK CARS.

11. The authority citation for part 170
continues to read as follows.

Aulliurlty. 40 U S C 3101-51 an. 49 CFR
part 1 53

12. Add H new § 179.8 lu redd Hi
follows.

§ 179.8 Limitation on actions by states,
local governments, and Indian tritWB

SeLtinns 5125 and 20100 of Title 49.
United Sliiles Chile. Imiil the authority
of btates, political biilxh visions of blntes.
and Indian tribes to impose
requirements on the transportation of
hazardous materials in commerce A
state, local, or Indian tribe requirement
on the transportation ot hazardous
materials by mil muy be preempted
midm-mllmi 4<lUSC 512(Jtirymnri,i)i
balh.

(a) Snclion 171 l(0uflliibr»il)rhapti»r
(lusciihi'b the Liiumnstiiiii ffit under
which 4l) U.S C 5125 pnwmpls H
requirement of n slate, political
jiuhdlviston of a stato, or Indian tribe.

(bj Under the Federal Railroad Safely
Ad (49 USC. 20106), administered by
the Federal Railroad Administration
(see 49 CFR parts 200-260), laws,
regulations and orders related lo
railroad safety, including security, xhnll
IM nationally uniform lo tho extent
prachcahla A slntB may tidupt, or
cnnhnufl in force, a law. rauuUtion, ur
order covering Ilie same subject matter
us a DOT regulation or order applicable
to railroad satoty and security
(including the requirements in this
subpart] only whrn an additional or
more stringent state law. regulation, or
order is necessary to eliminate or rodum
an essentially local safety or security
hazard; is not incoin|Kilible with a law,
regulation, nr order of the Unit ml Stoles
Government, and does not unreasonably
burden interstate commerce

13. Revise 5179 13 lo read as follows-

§179.13 Tank car capacity and gross
weight limitation.

[a] Except as provided in paragraph
(b] of this snctmn. Innk rnrs imill after
November 30.1970, may not exceed
34,500 gallon* (13U.597 L) rapacity or
263,000 pounds gross weight on rail.
Existing tank cars may not bo converted

tn Hxceod 34,500 gallons capacity 01
203,000 pounds grass weight on rail

(b) Tank cais meeting the lank-Jiead
and sholl puiiclura-rehiblance
requirements of § 179 lG(b| and § 179.24
of this subchapter. may not exceed
34,500 gallons (130.597 LJ capacity or
2HG.ODO pounds (129.727 kg) gross
weight on rail. I'ank cars nxceeding
203,000 pounds and up to 2Ub.OOO
pounds gross weight on rail must meet
tlm roqiiinuiiHiits nf AAR Standard S-
286-2002. SPECIFICATION FOR
•'Bb.UOO LOS GROSS RAIL LOAD CARS
FOR FREE/UNRESTRICTED
INTERCHANGE SERVICE (adopted
November, 2002 and revised September
1.2005J (IDR.weS 171 7 of this
subchapler)

14. Revise § 170 IB lo read an folltiws

§179.16 Tank-hoad punetunhradatanca
system*.

When I IIP ipgutations in this
subchapter ruquiro a tank-head
punclure-rebibtuiice system, tlio system
must moot the tallowing icnulromnnl9

(a) Performance stnnmmffoi lank
mm frrjfib/jnriiijj; ti hmaidaus material
othor than a amtanai fxasanous by
inhalation (1) foi tail tank cms
required to have tank-head puncturc-
reslstanm systems puisuant to
g 173 31(b)(3)(i) of this subchaptcr. the
tank-head puncturn-rnsi stance systnm
must be capable of sustaining, without
nny loss of lading, niiiplRr-tn lank-hend
iui[Mcts rfl relative CHI speeds of 29 kui/
hinir(lHinph) when

(1) The weight of the impact car is at
least 119.295 kg [263,000 pounds).

(ii) The unptiLled lank car is coupled
tu onn or more backup can that have a
total weight of at least 217,724 kg
(400.000 pounds) and tho Iwnd brake is
applied on the last "backup" car. and

(iii) The impacted lank car is
pressunxed lonl least 6.9 Bar (100 psig)

(2) Compliance with the requirements
of paragraph (n)(l] of this fiiirlmn must
bo VBrifinti by fiill-Kcale testing
according lo iippenilix A of this part.

(3) As an alternative to requirements
prescribed in paragraph (a)(2) of tins
section, compliance with lh«
requirements of paragraph (a)(l) nf this
section may h« inal by Installing full-
head protection (shields) or fulHank-
head jackets on each end of the tank car
conforming to the following:

[I) The full-head protection (shields)
or full tank-head jackets must be at least
1.27 cm [0 5 inch) thick, shaped to the
contour of the lank head and made from
stool having d lunsile strength greater
than 379.21 N/mm- (55,000 psi),

(ii) The design and tost requirements
of tho full-head protection (shields) or
full lank-hnad jnckutn must mpwl lh«
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Impnnt tost requirements In Section 5 3
of the AAR Specifications for Tank Cora
[IBR, sec S171 7 of this subchapter). and

(iii) Tlia woikinansliip nuisl uuwl I!IH
requirements in Section C, Part II.
Chapter 5, of the AAR Specifications for
Design. Fabrication, and Construction of
Freight Can [IBK, see § 171.7 of this
fiubchaptcr).

(h) Pfrfornuirn'e slantinni fm Itini
cais tiuiisporting material fioisnnriiis by
inhalation. Fur rail tank can required to
hove a tank-head puncture-resistance*
system pursuant to S 173.3l[bH3)(ii] of
this flubchaplor. the tank-head puncture-
resistance system must be capable of
>>LI staining an impact at 48 3 km/hour
(30 mphj without loss ol lading, as
demonstrated by any of llie methods of
compliance specified in Appendix C of
this port

IB In $171) 2Z. add paragraphs (n)
and (H lo radii no follow*

§179.22 Marking
* • • • »

(n) Each tank c.iir uniforming lo Ihu
milk-hand piinî ura-rnBiitliiiicu aysUun
requirement* pnucnbod in § I79.lfa(li)
riiid lhi»fih«l! piincttire-rHsiKtant.il
system rei]uiremRnts prusaibeil in
§ 179 24. but with no thermal protection
system, must have the letter "M"
substituted for the letter "A" or "S" in
the specification marking

(0 Each lank IMI conforming lo thu
lank-head puucluru-resiiilanco system
requirements prescribed in § t79.lb(bj.
IhesliHll punrtiiru-rpsisranca system
requirements pipsrnhed In &179 2-1.

nnd with a thermal protection Kystein,
must have tho letter "N" substituted for
the letter "A." "|." "M." "S," or "T" in
tho specification marking.

16. Add a new §179 24 lo read as
follows

B.17&24 Tank shell punclura-nalatance
systems; performance standard.

When tho regulations in this
subchapter require a tank shell
puncturc-rmifitfirirH byslHin, the Idiik
shell punctura-rDsistance system must
be capable of sustaining an impact at
40.3 km/hour (23 mpli) without Ions of
lading, as demonstrated by any of the
methods of compliance specified in
Appendix C of this part.

17. In § 179102-17. add a now
paragraph (ml to read as follows:

§179.102-17 Hydrogen chloride,
refrigerated liquid.
• * * • •

(in) Except ds [imvidud in
§ 17.1 3l(b](8] of this siibchaptfT. pticli
lank car muni maul ilia tfUik-litMcl HIH!
sholl puncl urn-nun qtiim-B hyfitHm
icquirnncnlfi ol §§17'l Ki(li) ami 17U 24
of this Riibchaplorby (INSERT DATC B
YEARS AFTER EFFECTIVE DATE OF
FINAL RU1XI

It). Add Appendix C to Part 179 to
read as lolluws

APPENDIX C TO PART 1711—
PROCEDURES FOR ENHANCED
TANK-HEAD AND S1IEU. PUNCTURE-
RESISTANCE SYSTEMS TESTS

HUB A|ipcmli\ |iruvidin pcrturniiint u
rnlcrin fnr ihp impact cvalnnllnn nf tnnk LUIS

dougnad lo curry material poisonous by
iidialahon EQL)I af thn fnllnwing cuturld
duscrlbus n i nllisiun iconnrio in which tho
inirgniy oflhc Innk must uu iiiulntumod
Tliusu performnnrp rrilena ani intontlcd tu
pruvoal liuiE of lading during train culhsiuns

(n) Tank Heads
(1) Ob/0ci/vfl "llin pud slniclurun oflljo

Imik car must withstand » tronlal impiu.1
wllh a proxy objuct which is mlunded In
nppraximnia o tended Iruiijhi LBT. including
Ihu cuiiplur with Iho knnrklo removed, [sue
figure 1)

(2) Fixed nyd punch dmwclenslicg and
onanlalmn Tho Fixed rigid punrli musl luivu
llin Callowiiig Llidi-uLlunatii.it II shut) protrudo
D! laa.it 1 *t meters (WJ inches) fruiii lib busu
and It aliiill Iw 0 5 mt-ters (zi inchns) obnvu
Uw lotvubl udau of thu uiinnuidiLy tnnk 'Hie
fi-wd ngid punch mini have cniSb-sctiLoii of
15 2 LunliiituUirs (G iiiLhus] high hv IB 2
mntimator.i III mchuti) wulu. ullh 1 3
LuiitiiuutLT (Vj limn) imlii mi ilii
impiict fnrc

(3) /unJt fiiri/Kirnrfr'nWm T
must Iw filli'd ivilh mi muru iKnn 10% uulago
willi lading of ihr wmn driutily at- Iliu
ronnnoilily Ihu car lyjiu n inlL-ndud to rum".
iind [iiflMiiin/Hil in ni |NI<I IIHI |isl

(4) Impact TliucndMruLliirrorihn lank
lair mini wilh^tnnd .1 4tt 3 km/liuur (JO nijili)
nnpnrl with Ihn ti\w\ rigid pimrh. rcsullmu.
in ihn Innk niiiintdiniii>i its [nlc|>nLy At llic
iiibliinl orLinitiiLC. llin JnnRiliidin.il CLMilurlmu
of llio punch must liu dllgnrd wilh tlm

(9) Rnnll 1 liotr inuxt hnnolossnf l.idlnp,
thm lo ihib unfjQCL A lust is siircoMinil If
llwru is no visiblr Imk from (he innndui|> lank
LJT fur ut luiisl uni! luiur .ifun In*1 unpin
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0 G nicUBS " ,

Ram Car
Plan View

Tank Car

Ram Car Tank Car

Elevation View

Figure 1 Head Impact

(li| Tank Shell
i (11 O/i/CLliiT I hu filwHl MniUiirti of llm

tunk car must v, illiri.md n aulu impiiLl with
n proxy oh|if I whirh 11 intended la
dupruxiinaUi a luinluil fnilitlil car, including
(In1 nonplor wilh l)m knuckle inmovutl [»v
ri»uru 2)

(2) /Von abjt.vt clianu.tansttcf and
ornmlalion 1 nu |irux> i)h|ort must liovu UH>
hillowlny Lhariiciorulics 2B(t.OOQ pound
nuuimum \vuighl jnd rifild puni.)i protruding
nt lnn.il 1 B nidm(M)Inchon] Thungid

puncli miisL luvu uusb-sEilion of IS 2
ronlinuiti-n (0 niLhcn) lugh \ty 15 'i
uunliniutcrs (G nit hc't) undo, with 1.1
ronlimulur (v. inch) radii un Ihc edges oftliu
impiii.l fnni.

(3) TuiiA Liirt/iuruLftTihliix 'Ihi) ldiiki.ii
iniKl !»• nilnil mill no moro llian 10% uulj>>c
wjlli lulling of iho iwmn donnlr as llic
(.uiiuiiudiLy llw Cfir type Is intended Ui i nrr\.
mid prnshimauid lo.il Inwl IUII psi Thu Innk
uir iiiiiEi he rufilralnod In llw ihraLlinn of
HllpdLl

(4) Impart I ho end glniUuru uf Llui luuk
nir must withslnnrt .1 40 I kin/hum (25 iiiph)
unpin I wilh thii prcrcv i)h|url riHiillui); in Ihi1

lank nuiuU.immu ila mlugrily At the mil.int
ul cunliiLl. Ihi! lungil udi ndl mnlcrlinn nf tha
puncli inusl hu Hligiird wilh llu- lateral
«Hilur)ini! uf Ihii lank.

IS) Hrault llmic mud lin nu lues or lading
dui- In thih lui|xii I A Insl IK surrubsFiil If
llii-rc is no visiulu huk from thu sliindduj lank
rar fnr nl IRJKI »nu hour oFlor ihu unjuLl
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BilKMtl "-S

/inch

Frert Vi*w V -mil Si Jo
Ww

**•*••-.. Punch .-•"*

Proxy Objocl

Plan View

j i Tank
1 Canleriina

s
IhnkCar

Prnvy Olqec1 Tank Gv

Elevation View

Flyurc 2 Shell Impact

Tnnk
Cents rime

(r| Uumniibtnilion af Compliance —
Loinplioncc willi tho lant-hrnd mid shiill

puncluni-iviiiBlnncf .ivilnm rnqniroinqnl tnsls
obuvu must IK dumunelrjlud by any nf dm
mi'lluxls prohcriliixl In Hun parfl̂ nipli. ur by
a combination of Ihasumuthudh DnFuruj
docign Is tmplmnniled howd on tho moilinds
in (2| Ihniugli (1] helnw. llw parly sui'king to
comply mii.it fnbmii nil rHmnnl
ilociimcntotion anrl nnnly^K lo hRA nnd I-HA
will orknowlodgn in wrilmg Ihol compllnnrr
willi lliu rcquirumvnb liiu been mrl

(2) tariontiiuicu of lliu lusl willi
subilruilurm or muduls of diiproprljte etiilu
niLuriwralmg ihoau fanlurus lli-il aro
signiflrant with nwporl lo llw itrm imrlnr

bus bbnwn nmiilth of thuau lasts to IM xuitiilib1

Cur diaigu uurpubub Wliuii d luilu niudul L>
used, lliu nucd fur uil|ustiny curtain lust
piinnnotore miisi IM lakun into nccnimt

(.1) UlrulnilnnB. nomputer slmulntlon. nr
subslruiiiiro lusllng nsiny rrliabtu unit
Lfiiiburvalivo pniLcdurch

(•II RcluruiiRu lo u pre\ IOUK sutisluLtory
dusign ol u uiniuoully fliinll.ii nnturu. ur

15) A coinbiiMliun of .my of lliu tnullindb
not foilh in pnrngrnjilit [2| thmiiuh (4] obiu

Issuuii in VV(ubin|>loii DC on Mardi 20.
2008. iindur tbu authority ck-lu^alud In 4n
CFR Part ton
Thuudore L. Willkir.
/Uiioctufc AtimmUilnitai fnrltamnhnn
Material! Safety

IhR Da. EfW^fiS h'lluri V31-OB. 8 45 .im]
B1LLJHC CODE 4I10-6D-P
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DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

48 CFfl Parts 172 and 174

[Doclwt No. PhWSA-HSPAr-2M4-1B730]i

RJN 2137-AE02

Hazardous Materials: Enhancing Rail
Transportation Safely and Security tar
Hazardous Materials Shipments

AQENCV: Pipeline and Hazardous
Materials Safety Administration
(PHMSAJ. Dopartmenl orTranspoitRliun
(DOT)
ACTIOH: Interim final rulo. _

SUMMARY: ThePipellno and Hazardous
Materials S.ifely Administration, In
coordination with the Federal Railroad
Administration and the Transportation
Security Administration. Is revising the
currant requirements in the Hazardoufl
Materials Regulations applicnblo to thn
sere and secure transportation of
hazardous materials transported in
commerce by rail. Thin intnrim final
rule fulfills requirements in Section
1551 of the Implementing

Commission Act of 2007.
In this interim final rule, we uru

requiring rail earners to compile annual
data on certain shipments of explosive,
toxic by inhalation, and radioactive
materials, uso the data to analyze safety
and socunty risks rtlong rail routes
whoro those ninlenels ere transported,
assess allHttinliVH routing options, and
make routing decisions based on thoso
assessments Wo ore also clarifying rail
carriers' responsibility to address in
their security plans issues related to en
route storage and delays in transit In
addition, wo art adopting a new
requirement for rail carriers to inspect
placarded hazardous materials rail cars
for signs of tamparing or suspicious
Items, including improvised explosive
devices

DATES: This interim Final rulo Is
effective June 1,2006.

Voluntary Compliance Dale.
Voluntary compliance is authorized as
of May 16, 2008.

Comments. Comments must be
received by May 1C. 2MB.
ADDRESSES: You may submit comments
idenlififKl bv the docket number

1 Thu rulomnklng was fumwriy dmgiuUHl ua
HM-21ZK. hnwnrar udih dm transition 1o a new
gpvonimeni-wlilc iqpililioitt portal, darfcrl number
nimiondaiiin! h» ilnca changed. Sonw rafenneai
to the old riocLol nunilw are Mill jjtniiiil in (fan
iloaiinenl.

PHMSA-RSPA-2Q04-18730 by any of
lIiH following methods1

• Federal eRuleataking Portal Co to
htlp://\vmv.regulations.gav. Follow the
onlmo Instructions for submitting
comments.

• Fax: 1-202-4U3-2251
• Mail: Docket OparallonB. U.S

Department of Transportation. West
Building. Ground Floor, Room W12-
140, Routing Symbol M-3D. 1200 New
Jersey Avenue, SE., Washington, DC
20590.

• Hand Delivery To Docket
Operations, Room Wl2-140 on the
ground Floor ol the West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590. between O a m . and 5 p.m.,
Monday through Friday, except Federal
holidays.

Instructions: All submissions must
include the agency name and docket
number for this rule Noh> that ull
comments received will bn pulled
without change, including tiny personal
information provided. Please see the
Privacy Act section of the preamble
FOR FURTHER INFORMATION COPfTACT:

William Schoonovor, [202] 493-6229,
Office of Safety Assurance mid
Compliance, Federal Railroad
Administration, or Susan Gorsky or Ben
Supkn. (2(12) 3GC-8553. Office of
Hazardous Materials Standards.
Pipeline and Hazardous Materials Safety
Administration.
SUPPLEMENTARY INFORMATION:

I. Background

Hazardous materials are essential to
llie economy of the United States and
the well being of its people. Hazardous
materials fuel motor vehicles, purify
drinking water, and heat and cool
homes and offices They are HUH! fur
farming and medical applications, itnd
in manufacturing, mining, and other
Industrial processes Railroads annually
carry ovor 1.7 million shipments of
hazardous materials including
explosive, poisonous, corrosive,
flanmutble and radioactive materials As
cuinmon carriers, railroads are obligated
to accept hazardous cargo that is
tendered in compliance with lagnl
requirements, whether or not they
would choose to do so for business
reasons. Tills common carrier obligation
ensures that offerers are given the
opportunity to ship hazardous
materials, including the most dangerous
hazardous materials, in the safest, most
secure manner possible

The need for hazurdniis malai-ulN In
support essential services means
transporlation ufhuzdnlous materials is
unavoidable Howiiver, those shipments
frequently move through densely-

populaipd or environmentally-sensitive
areas whore thn LOiuequences of an
incident could be loss of life, serious
injury, properly damage, and/or
significant environmental damage

The same characteristics of hazardous
materials that cause concern in the
event of an accidental rcloajw also make
them attractive targets for terrorism or
flithalage. Hazardous material)! in
transportation are frcqunnlly
transported in substantial quantities and
are potentially vulnerable to sabotage or
misuse. Such materials are already
mobile mid are frequently transported in
proximity to large population centers.
Further, security uf hazardous materials
in the transportation environment pases
unique* challenges HS compared to
security at fixed facilities Finally,
hazardous materials in transportation
often bear clear Identifiers to ensure
their safe and appropriate handling
during transportation and to facilitate
identification and effective emergency
response In the cvant of an acmlent or
re Lease, these identifiers may also
identify hazardous materials shipments
AS targets of opportunity for terrorists or
other criminals.

A primary safety dnd security concern
related to the rail transportation of
hazardous materials is the prevention of
catastrophic release or explosion in
proximity to densely populated aruafl.
including urban areas and events or
venues with large numbers of paaple in
riltcndance. Also al major concern is ilia
release or explosion of rail cars In close
proximity to iconic buildings,
landmarks, or envhonmentnlly
significant areas Such a catastrophic
event could be the result of on
HCt.Idenl—such as the January 6.2005
derailment and release of chlorine in
Granileville. South Carolina, which
resulted in 9 fatalities nnd 554
injuries—or a deliberate act of terrorism
The causes of intentional and
unintentional releases of hazardous
material are very different: however, in
either case, the potential consequences
of both rebuses are significant. Indeed,
the consequences of an intpulionel
release ol hazardous malarial by a
criminal or terrorist attion are fikely to
be more severe tlian the consequences of
nn unintentional release because an
intentional action is designed to inflict
the most damage possible.

DHS is the lead agency for
transportation security and has shared
responsibility with DOT for hazardous
materials transportation security. DOT
consults and coordinates on seturily-
related hazardous materials
transportation requirements to ensure
they are consistent with DHS's overall
socunty policy goals. Both deportments
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work to ensure I hat tho regulated
industry is not confronted with
inconsistent security guidance or
requirements promulgated by the
government.

The Federal Hazardous Materials
Transportation Law (Federal Hazmal
Law. 49 U.S.C. 5101 et setj.). authorizes
the Secretary of the Department of
Transportation to "prasrnbe ragiilHtiont!
for the sefe transportation, including
security, of hazardous material in
inlraslate, interstate, and foreign
commerce." The Secretary has dfllugated
tliis authority to the Pipeline and
Hazardous Materials Safety
Administration (PHMSA). The
Hazardous Materials Kogulatlons (HMR.
40 CFK parts 171-180), promulgated by
PHMSA under the mandate in section
5103(b). govern safety aspects, including
security, of the transportation of
hazardous material. In accordance with
Its security authority, in March 2003,
PHMSA adopted new transportation
security requirements Tor offerers and
transporters of cnrtaln C!HRSOS and
quantities of hazardous materials and
new security training requirements for
hazardous materials employees 88 FR
14509 (March 25.2003). These security
regulations, which ure explained in
more detail Iwlow, require otTnrors and
aimers to develop ami Implement
security plans and to train their
employees to recognize and respond to
possihln security threats

When PIIMSA adopted its security
regulations. wi> clateil Ihnl thube
regulations ware "tlm first stop in whtil
may be a series of niluinakinos to
address the security of hazardous
maianals shipments " «H FR 14511
PHMSA also noted tliat the
Transportation Security Administration
(TSAJ "is developing regulations that
are likely to impose additional
requirement? boyand those established
in this final rule." and stated It would
"consult and coordinate with TSA
concerning security-related liazardoiu:
materials transportation regulations

Id
Under Section 101(a] of the Aviation

and Transportation Security Act (ATSA)
(codified at 49 U S C. 114) and 40 CFR
1502.1. TSA has broad responsibility
and authority for "security in all modes
'of transportation ATSA
authorizes TSA to take Immediate
action to protect transportation security
(40 U.S.C. I14(d)[2|), and to:
—Develop policies, strategies and plans

for dealing with threats lo
transportation (§114(0(3));

—Assess intelligence and other
information in order to identify
individuals who pose a threat to
transportation security (§ 114(f)(l)).

—Coordinate countermeasuies with
oilier Feilaral dgencieb lo address such
threats (§114(0(4));

—Enrorce security-related regulations
end requirements (§114(fJ{7));

—Ensure tho adequacy of security
measures lor the transportation of
cargo (§114(0(10)),

—Oversee the Implementation and
ensure the adequacy of security
measures at transportation facilities
(§114(0(11)):

—Carry out other appropriate* duties
relating to transportation security
(§114(f](15)): and

—Servo as the primary liaison for
transportation security in the
intelligence and law enforcement
cnminunilip.1 (§114(0(5]).
In sum, TSA's authority with respect

la transportation security is
comprehensive and supported with
specific powers related lo the
dttvelapinHiit and enforcement nf
regulations, security directives, security
plans, anil otlwr requirements.
Accordingly, under this authority. TSA
may identify a security threat to any
mode of transportation, develop a
measure tor dealing with that threat,
and enforce compliance with that
innasurn

On August 7. 2UOh. PIIMSA and TSA
signed an annex lo iho September 28.
2004 DOT-DHS Memorandum of
Understanding (MOU) on Holes and
Responsibilities. Tho purpose of tho
annex is to dolinuuui t.Ioar lines of
authority and responsibility and
promote communications, efficiency.
and non-duplicnlian nf effort through
cnnptfmlioii and colliiboration in the
arm of lidzardous materials
transportation security based on existing
legal authorities and core competencies.
Similarly, on September 28, 2008, tho
Federal Railroad Administration (FRA)
and TSA signed an annex to address
each agency's roles and responsibilities
for rail transportation security. Tho
FKA-1SA annex provides that "DHS
holds lead authority, primary
responsibility and dedicate!! resources
for security activities in all modes of
transportation including rail."
Concerning safety, the FRA-TSA annex
recognizes that FRA has authority over
every area of railroad safety (including
secunly) and that FRA enforces
PI [MSA's hazardous materials
regulations The FRA-TSA annex
includes procedures for coordinating.
(1) Planning, inspection, training, and
enforcement activities, (2) criticality and
vulnerability assessments and security
reviews, [3] communicating with
aflbctod stakeholders, and (4) uso of
personnel and resources Copies uf the

two annexes are available for review in
the public docket for this rulcmoking. In
accordance with the principles outlined
in tho PHMSA-TSA and FRA-TSA
annexes, PHMSA and FRA collaborated
willi TSA lo develop this interim final
rule.

IL Current Hazardous Materials
Transportation Safely and Security
Requirements

A. The Hazardous Materials Regulations
In accordance with § 172 704[aJ of the

HMR, all hazardous materials
employees (liazmat employees) are
required lo fulfill the security awareness
training, and employees responsible for
developing and implementing security
plans must also complete in-depth
security training Subpart I of Part 172
of the HMR requires persons who offer
certain hazardous materials for
transportation or transport certain
hazardous materials in commerce to
develop and implement security plans
A parson is required lo develop and
implement a sorunly jjlnii if he or blw
transports any of the follow! ng materials
in commerce:

(1) A highway rouln-contrallud
quantity of a Clos? 7 (radioactive)
material, an defined at 40 CFR 173.41)3.
m o molar vehicle, rail car, or freight
container,

(2) More (linn 25 kg (55 pounds) of a
Division 1.1,1 2, or 1 3 (explosive)
material in a motor vehicle, rail car. or
freight container:

(3) Mora than one L (1 06 qt) per
package of a material poisonous by
inhalation, as defined at 49 CFR 171 8,
thai meets tho criteria for Hazard Zone
A, as specified in 49 CFR 173 116(a) or
173.133(a).

(4) A shipment of a quantity of
hazardous materials In a bulk'packaging
having a capacity equal In, or greater
than, 13,241) L(3,50n gallons] for liquids
or gases or more than 13 24 cubic meters
(4BB cubic feet) for solids;

(5) A shipment in other than a bulk
packaging of 2,268 kg (5,000 pounds)
gross weight, or more, of one class of
hazardous materials for which '
placarding nl a vehicle, rail car, or
freight container is required for that
class under the provisions of subpart F
of 49 CFR part 172;

(6) A select agent or toxin regulated
by the Centura for Diseese Control and
Prevention under 42 CFR part 73. or

(7) A quantity of hazardous material
that requires placarding under the
provisions of subparl F of 49 CFR part
172.

Subpart I of part 172 sets forth general
requirements for a security plan's
components rather than a prescriptive
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list of spocififi itumB thnt must he
included The security plan mubl
include an assessment of possible
transportation security risks and
npprapriato measures to address the
assessed risks. Specific measures
implemented as part of the plan may
vary according to the nature and level
of mrcnl nt a particular time. At a
minimum, the security plan must
address personnel security,
unauthorized access, and en roiitp
security. To address personnel security,
the plan must include measures to
confirm background information
provided by job applicants for positions
involving across to and bundling arth«
hazardous materials covered by tlie
plan To address unauthorized access,
the plan must Include measures
designed to limit or mitigate Iho risk of
unauthorized persons gaining access to
mntarinls or transport conveytmies
being prepared for transportation To
address en route security, the plan must
include measures to mitigate security
risks during transportation, including
the security of shipments stored
temporarily en route to their
destinations

Under those ttnndards, security plRiis
can and should differ from one ofTeror
or earner to another. In each case, the
plan should be based on thn nffrror'R ni
carrier's Individualized attRSKinunt nt
the security risks associated with the
specific hazardous materials it ships or
transports and its unique circumstances
and operational environment

Thn HMR alsn contain limited
provisions intended to minimize delays
in transportation. Pursuant to fe 174 14
of the HMR, rail carriers are required to
expedite the movement of hazardous
materials shipments. Each shipment of
hazardous materials must bo forwarded
"promptly and within 40 hours
[Saturdays. Sundays, and holidays
excluded]" after acceptance of trie
shipment by the rail carrier If only
biweekly or weekly service is
performed, the camur iiiusl forward a
shipment of hazardous materials In the
first available train Additionally,
carriers are prohibited from holding,
subject to forwarding orders, tank earn
loaded with Division 2.1 (flammable
gas). Division 2 3 (poisonous gas] or
Class 3 [flammable liquid) materials
The purpose of § 174.14 is to help
ensure the prompt delivery of hazardous
materials shipments and to minimize
Ihe lime such materials spend in
transportation, thus minimizing the
exposure of hazmat shipments to
accidents, derailments, unintended
releases, or tampering.

B. AAn Circular OT-55-1
The rail industry, through the

Association of American Railroads
(AAR). has developed a detailed
protocol on recommended railroad
operating practices for the
transportation of hazardous materials
These recommended pracltafls ware
originally implemented by all of the
Class l rail carriers operating in the
United States, qhort-Ime railroads are
also signatories to tho mntt recent
version of this document, known as
Circular QT-55-I, issued by AAR on
July 17, HIM Tim Circular details
railroad operating practices for- (1)
Designating trains containing [1] five
lank car loads or more of poison
inhalation hazard (PIH) materials, (il) 20
or more car loads or Intormodol portable
tank loads of a combination of PIH,
flammable gas. Class 1.1 or 1 2
explosives, and environmentally-
sensitive chemicals, or (ill) one or more
cor loads of spent nuclear fttol or high
level radioactive waste as "kny trams."
(2) designating operating speed and
equipment restrictions for key trains; [3]
designating "key routes" for key trains,
and selling standards for track
inspection and wayside defect detectors:
(4) yard operating practices for handling
placarded tank cars; (S) storage, loading,
unloading and handling of lank cars; (6)
•insisting ruin inn in lies with emergency
response training and Information; (7}
shippHr iiulificulion procedures; and (B)
the handling of lime-sensitive materials

Circular OT-55-1 defines a "key
route" as.

Any track with u roinblnnlion or 10.000 rnr
loads or fntnnriMlnl poilnhlo tank loads of
luurilaus inulurlah, or a Lomhlnation of
4,onn r.ir Irxidings of PIH (Hazard zoiio A, D,
C. or D], aiih}druuR ammonia, QnmniBblB gnu.
Claas 11 or 1 2 explosives, tmvlronmeuiully-
sim&ilivo diDmiciifa. Spant Nuclear Fuel
(SNF). and High Uvcl Radioactive Waslu
(1ILRW) uvcro ponud ofonoyoor.

Any roiiln dpfinail by a milroad as a
key route should meet curtain slandiirds
described in OT-55-1 Wayside
defective wheel bearing detectors
should be placed at a maximum of 40
miles apart, or an equivalent level of
protection may be installed based on
improvements in technology Mom track
on kny routes should he inspected by
rail defect detect ion and track geometry
inspection cars or by any equivalent
level of inspection at least twice each
year. Sidings on key routes should be
inspected at least once a year, and main
track and sidings should have periodic
track infipeclions to identify cracks ur
breaks in joint bars Furtlier, any track
used for meeting and passing key trains
should be FRA Class 2 track or higher

If a moot or pass muni ocrur on less than
Class 2 track duo to an emergency, one
of tho trains should be stopped before
the other train passes This interim final
rule in part reflect* the recommended
pranlirafi nipnlionerl above, which are
already in wide use across the rail
industry.
III. Notices of Proposed Rulemaking

On December 21. 2(11)6. PHMSA, in
coordination with FRA diid TSA.
published a notice of prnpasud
rulemaking (NI1RM) under Docket HM-
232E [71 PR 70834) proposing In revise
the current raquiromenla in the JIMR
applicable to the safe and secure
transportation of hazardous materials by
rail. Specifically, we proposed to
require rail carriers lo compile annual
data un specified shipments of
hazardous iiirilcrials, use the data to
analyze safety and security risks along
rail routes where those materials am
transported, assess alternative) routing
options, and maka routing decisions
based on those assessments. We also
proposed clan Heat ions of the cm rent
security plan rcqinramenls lo address en
route storage, delays in Inmsil, delivery
notification, and additional security
inspection requirements for hazardous
materials shipments.

Also on December 21,2006, TSA
published an NPRM proposing security
regulations that would covor n brnadcr
spectrum of rail transportation,
including passenger service (71 FR
76852, seo also TSA's Initial RngulritDiy
Flexibility Analysis. 72 FR 7376 |Fub
15.20071) The TSA proposal is
Intended to reduce security ricks
associated with certain hazardous
materials shipments In designated High
Threat Urban Areas (HTUAs) find to
raise the overall security basohno for
freight railroad shipments. (TSA hns
identified 46 geographic areas as
HTUAs warranting special
consideration based on population and
risk assessment data. See 71 FR at
76861.) The TSA proposal applies to
freight milraad camera; intercity,
commuter, and short-haul passenger
trains; rail mmtt transit systems, and rail
operations at certain fixed facilities Ilial
snip or receive PIH, explosive, or
radioactive materials

The hazardous materials provisions of
the TSA proposal complement and
build on tho proposals in the PHMSA
NHRM Specifically, TSA proposed lo
require railroads lo designate rail
security coordinators to serve as
primary contacts for receipt of
Intelligence information and to require
reporting of significant security
concerns, potential throats, and
incidents In addition, upon request
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from TSA, rail carriers and certain
facility operators would be required to
report car locations and shipping
information for shipments or P1H.
explosive, and radioactive materials
within one hour of the request TSA also
proposed enhanced chafn-af-ciiittudy
requirements for rail shipments of PTH.
explosive, and radioactive materials In
HTUAs to ensure that no car ia left
unattended as it is transferred from
shipper to carrier, between earners, or
from carrier to consignee

To obtain additional public input on
uur NPRM, PHMSA hosted mealing*, on
February 1.20D7. in Washington. DC.
and February 9, 2007, in Dallas. Texan
TSA rilso held a public meeting on its
NPRM on February 2.2007, In
Arlington, Virginia. Thirty-five persons
attended thft Washington, DC public
meeting, and IS persons attended the
Dallas meeting. Records of the public
meotings. including attendance lists,
transcripts, and a lisl of questions
commenten were ntkad to address, are
available for review in the public docket
for tiiis rulcmaklng

IV Implementing Recommendations of
the 9/11 Commtainn Act of 2007

Several weeks after the close of lira
comment period in this proceeding.
Congress enacted the Implementing
Recommendations of the DYll
Commission Act of 2007 (Pub. L 110-
53.121 Slut. 2GG], which the Prnsirlnnl
signed into IHW on August 3, 2007
Among other requirements, the Act
directs the Secretary of Transportation,
in consultation with the Secretary of
Homeland Security, to publish a'final
rulu based on PHMSA s Decoinbur 21,
2UUU NPRM by May 3. ZOOS. In
accordance with Section 1551 (A) nT [)IH
Acl, PHMSA's final rule must require
rail carriers of "security-sensitive
materials" to "select the safest and most
secure route to bo used in transporting"
those materials, based on Iho rail
earner's analysis of the safety and
security risks on primary and alternate
transportation routes over which the
rarner lias authority to operate.
Specifically, the HM-232E flnnl rule
must require such rail carriers (o
perform the following tasks each
calendar year

(1) Collect and compile security-
sensitive commodity data, by route, line
segment, or series of line segments, ,iia
aggregated by the rail carrier and
identify the geographic local ion of the
route end the total number of shipments
by UN identification number;

(2] Identify practicable alternative
routes over which the carrier has
authority to operate as compared lo tho
current route For such shipments.

(3) Seek relevant information from
slate, local, and tribal officials, as
appropriate, regarding security risks to
high-consequence targets along or in
proximity to a route used by a rail
carrier to transport secunly-bensitive
materials;

[4] Consider tho use of interchange
agreements with other rail carriers when
determining practicable) alternative
routes and the potential economic
effects of using an alternnlive route;

[5] Analyze Tor bath the primary route
and each practicable alternative route
the safety and security risks for the
route, railroad facilities, railroad bloragu
facilities, and high-consequence target*
along or in proximity to the route, these
analyses must be In writing and
performed for each calendar year

(H) Compare the safety and security
risks un the primary and alternative
routes, including the risk of a
catastrophic release from a shipment
traveling along thu.iB routes, and
identify any remediation or mitigation
measures imp lamented on the primary
and alternative transport iiliun routes;
and

(7} Using the riiirilybib described
above, solect the practicable route
posing the least overall safety and
.senility risk

The rule must also require that a
covered rail carrier, at lannt once every
three years, analyze its mute selection
detm mi nations, including a
comjiiulimisivu, byslein-wide review of
all ciporatlonal clidiiges, Infrastructure
modifications, traffic adjustments,
changes in the nature of high-
consoquanca targets located along or in
proximity to the louto, or nlhar rhringBs
affecting the safety and scctirlly of the
movements of socunty-nntisitive
materials that ware implemented since
tho previous analysis was completed.
Finally, th» rule is to require that
covered mil cnmeis retain in writing all
route mview and selection decision
documentation and restrict the
distribution, disclosure, and availability
of this information to appropriate
persons.

The 9/11 Commission Act defines
"security-sensitive material" to mean
tho material or flosses at materials that
the Secretary of I lomeland Security, in
consultation with the Secretary of
Transportation, determines through a
rulemaking proceeding with
opportunity far public comment pose a
significant risk to national security
while being transported in commerce.

As we explain further in latei sections
of this rule, PHMSA believes the interim
fine) rule we are publishing today
fulfills the requirements In §1551 of the
9/11 Commission Act. In addition to

Addressing the comments received in
response to the NPRM We bellovo thai
the changes and additions to the NPRM
made In this IFK aro well within the
scope of the NPRM. We are publishing
an intonm final rule rather than a final
rule to provide interested parsons with
an opportunity to provide specific
comments on whether tho IFR Hilly
implements the requirements of the Act

V. Comments on the NPRM

We received moro than 50 sols of
comments from individuals; members of
Congress; Federal, state, and local
governmental entities; companies;
industry associations, public interest
groups, labor organizations, and a
homeowners' association Generally,
largo rail earners and Ihoir associations
express support for the proposals in the
NPRM and, in particular, the flexibility
for rail carriers to designate routes based
on an aiiHlysIs ol safety and security
viiliifliabilities and measures
implemented to address those
vulnerabilities. Small carriers nnd single
line haulers express somo concern about
the applicability of the routing
provisions to their operations—in many
cases, smaller rail carriers operate un a
single line and muting options are
limited

Commonters representing slate and
local governments and environmental
groups generally oppose the proposals
intheNPKM Some of these
fotiimenters suggest that the Federal
government should mandate specific
routing for high-hazard materials rather
than provide rail carriers the discretion
to moke routing decisions. Others,
particularly stato and Iitu.il government
commcntors. want to be able to
implement routing restrictions within
their jimndichuiis and, thus, urge us to
modify or eliminate the preemptive
effect of a final rule on non-Federal
jurisdictions.

Nearly all the canunenters suggest
thai we maintain consistency with
TSA's proposed rail requirements in
regard to package size, covered
hazardous materials, and enforcement of
tho proposed requirements.

Tho comments and public meeting
transcripts in die docket for Uus
rulemdking may be reviewed at http.//
w\vw.rcgulations gov under docket
number PHMSA-RSPA-2004-1B73Q
For your convenience, a listing of the
docket entries IB provided bnlow.

Name/company

Melanle Weintraub end FamJy
Kevin D Klme
Inslrtulo of Makers of Explosives (IME)
Tom Nitza.
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Name/company

Anonymous.
U.S. Department at Energy, Naval Nuclear

Propulsion Program (NNPP).
Congressman Derails J Kuclnlch
Transcnpl—Washington, DC Pubic Meeting
BASF Corporation
District of Columbia.
Institute ol Makers of Explosives (ME).
American Chemistry Council (ACCJ
The Chlorine Institute. Inc.
Tho Fcrtifzor InsWutc, Inc. (TFI)
Metropofltan Transportation Authority.
The Dow Chemical Company (Dow)
Chairman and 3 members of (he Committee

on Hometand Security, U S House ol Rep-
resentatives

The National Industrial Transportation
League (NITL)

American Short Line and Regional Railroad
Association.

Greenpeace.
Back Creek-ll Homeowners Association, Ine
Argome National Laboratory Report
Surface Transportation Board (STB)
Friends of the Earth
Friends of the Earth.
Fnonds of the Earth
Mayo Canto
Association of American Railroads (AAR)
City of Cleveland, Ohio
BN5F Railway Company
Transportation Trades Department. AFL-

CIO.
Independent Lubricant Manufacturers Asso-

ciation
City of Baltimore. Maryland
Norfolk Southern Corporation
Eureka County. Nevada. Office of Public

Works
National Association of Chemical DBtnbutors
Bralnarfiood or Locomotive Engineers and

Trainmen
DuPont
Friends of the Earth
Stele of New Jersey. Office of Homeland Se-

curity & Preparedness
Transcript—Dallas Public Mealing
Union Pacific Railroad Company.
Tho Dow Chemical Company. C4m Corpora-

tion, Norfolk Southern Corporation. Union
Pacific Railroad Company, and Occidental
Chemical Corporation

Akzo Nobel Chemicals, Inc
City of St Louis, MO.
Nuclear Energy Institute
National Association of SARA Title III Pro-

gram Officials.
Colorado Emergency Planning Commission
Jefferson County Local Emergency Planning

Committee.
City of Las Vegas, Nevada.
Springfield Terminal Railway Company
American Petroleum Institute.
CSX Transportation, Inc.
Slate of Connecticut, Attorney General

VI. Summary of the Interim Final Rub
Based on comments received In

response to the NPRM end the
provisions of the 9/11 Commission Act,
in this Interim final rule, we arc
adopting the following revisions to tho
HMfe

• Rail corners transporting certain
explosives. PIH material, and
radioactive materials must compile
information and data on die
commodities transported, including the
routes over which thaaa commodities
are transported.

• Rail carriers transporting the
specified hazardous materials must use
tho data thay compile and relevant
information from stale. Iocs!, «nd tribal
affirm la. as npprnprmte, regarding
security risks to high-consequence
targets along or in proximity to H route
to analyze Ine safety and security rinks
for each route used and practicable
alternative routes to tho route usod

• Using those analyses, rail camera
must solocl the safest and most nocure
practicable route for tho specified
hazardous materials.

• In developing their security plans,
rail carriers must specifically address
the security risks asfinciRted will]
shipments delayed in transit ur
temporarily stored in trenail

• Knil earners transporting the
covered luzarduiu materials must notify
conbifinflm of any significant unplanned
delays affecting the delivery of the
hazardous material

• Rail carriers must work with
shippers and consignees to minimize
tho time a rail car containing one of I he
specified hazardous indleridlb is placed
on track awaiting [iirk-uu, delivery, or
transfer.

• Rail aimers must conduct security
visual Inspections at ground level of rail
cars containing hazardous mntonals to
check for signs of tampering or thu
introduction of en improvised explnsive
device (IEDJ

This interim find! ruin is affective
June 1, 2000 Beginning January 1,2009,
Mil Lttinarb imul compile information
on the commodities they transport and
the routes they use Tor the 0-month
period from July 1. 2008 to December
31.2000. Rail earners must complete
their data collection by March 1,2000.
By September 1. 2009" rail earners must
complete the safety and security
analyses of routes currently utilized HIK!
available alternatives and nehict tho
safest, most secure routes for
11 anipuri me the specified explosive.
PIH, and radioactive materials.
Beginning January 1. 2010. and for
subsequent years, rail carriers must
compile Information on the
commodities they transport and llie
routes used for the previuus calendar
year and complete route assessments
ttiiri solochuiis by the end of the
calendar year.

In adopting these requirements, wo
[eject die more prescriptive approaches
urged by some commontcrs. Wo

continue to beliovo that rail carriers are
In tho best position to identify and
assess risks across their systems and
that en route safety and security
measures will be most offoctlve In
reducing system risks when tailored to
the carrier's specific circumstances dnd
operations. This approach for
determining tho safest and ino*t secure
rail routes is consistent with the
requirements m§ 1551 fifths 9/11
Commission Act. Roll carriers use
alternative routing In tho nonndl course
of business to accommodate a vanety of
circumstances, such as derailments,
accidents, damaged track, natural
events, traffic bottlenecks, and
heightened security necessitated by
majur events In performing tho route
HM.ilybis required by the Interim final
rule, wo expect a rail carrier to make an
informed decision, balancing all
relevant factors nnd tho bust information
available.

Although Individualized risk
assessment noressarily is more
challenging to perform mid oversee, we
believe tins approach offers the greatest
overall benefit. Wo expect the mid result
nf tho analyses to be a clear picture of
the practicable alternative route(sj
available to rail carriers for the
transportation of the specified
hazardous materials. As wo transition to
the new requirements. PHMSA nnd FRA
are committed Lo working with thn
railroads to provide the tnnls and
training necessary to conduct lliu
required analyses and make appropriate
route selections

By the sumo tukun. we inland to
aggressively oversee railroads' route
analyses and route selection
determinations and will uso ell
available tools to enforce compliance
with tho rule. As tho agency with
primary responsibility far railroad safety
enforcement, FRA will incorporate
review and inspection of route analyses
and selections Into its inspection
programs. FRA Inspectors may offer
suggestions for modifying or improving
the analysis ur make changes lo a route
if the route selection documentation or
underlying analysis Is found to be
flefiriont. If an inspector's
rflrommmidalions ere not implemented.
FRA may compel a rail earner to make
cliangns and/or assess a civil penalty.
Further, if the carrier's chosen route Is
found not to bo tho safest and most
secure practicable route available, FRA
may require the lute of an dlterndtive
route

As we implnniHnt the interim final
rule. PI IMS A and FRA are committed to
working with railroads, and with
aim muni ties and first responders. to
strengthen their capabilities and reduce
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the risks associated with hazardous
materials transportation. As discussed
below, we are developing a route
assessment tool lhat mil carriers may
USB in weighing and considering the
route analysis criteria.

PHMSA also is stepping up its efforts
to build emergency response
capabilities through nnlion.il programs
end cornmunity-baEed planning and
training We are sponsoring several
initiatives intended to enhance
community preparedness, including a
project with the International
Association of Fire Chiefs to provide
real-time access to emergency response
Information and to share lessons learned
from past incidents and exercises With
Congress' approval, we nn? expanding
the Hazardous Materials Emergency
Preparedness (HMEP) program, which
provide!! funds for developing,
improving, and Implementing
emergency response plans and tor
training publit sector employees to
respond to accidents and incidents
involving hazardous materials We
believe these planning and training
efforts are most effective when they nre
tailored to the particular risks facing a
community.

We agree that local and regional
(juvDrnuietits require information on the
types, quantities, and locations of
hazardous materials transported through
their jurisdictions to plan for effective
find appropriate emergency rnspnnse to
incidents. Wo developed H detailed
handbook [Guidance for Conducting
Hazardous Materials Flow Surveys,
Jnminry 190R) Tor local governments to
ime in conducting commodity flow
studies of hazardous materials
transported by highway, nnd we are
encouraging states to use HMIiP grant
funds to study flaw patterns of
hazardous materials within and between
states and to determine die need within
a state for regional ha/anluus materials
emergency raiinoiise tennis. We are
updating our 1905 handbook through a
cooperative reseurLh project aimed at
[MTjdiiumg a comprehensive, user-
friendly resource that will help local
planners develop commodity-flow data
for all modes of transportation and to
use the data to inform decision-making
concerning risk H^uumienl, emergency
response preparedness, and resource
allocation and to support analyses
across jurisdictions) boundaries In
addition, we are developing a guide for
assessing emergency response needs
and capabilities for hazardous materials
releases to provide e tool for state and
local governments to use to identify and
address unmet emergency response
planning and resource needs.

specific provisir
lie, including d<final rule, including d discussion of

comments received on the NPRM and
the provisions of the 0/11 Commission
Act, ore detailed in the following
sections of this rule

Vn. Discussion of Comments and
Soction-by-Section Review

A. General (§ 172 B20(a})
In the NPRM, we proposed to require

rail carriers to implement enhanced
safety and security measures for
shipments of the following classes and
quantities of hazardous materials:

(1] More (ban 2,26(1 kg (5,000 Ibs) in
a single carload of a Division 1.1,1.2 or
1 3 explosive:

(2) A bulk quantity nf a material
poisonous by inhalation, as defined in
§171 Dof thf lHMR.or

(3) A highway route-controller!
quantity of a Class 7 (radioactive)
material, as defined fn § 17J 403 of the
HMK

The 0/11 Commission Act directs the
Secretary of Transportation to nnsiire
that this final rule requires railroad
carriers to compile commodity data on
the security-sensitive materials they
transput SeUiun 1501 ufthe Act *
riufiiieb "security-sensitive material" to
mean a material or group or class of
materials, in a particular quantity mid
form that the Secretory ol Homeland
Security, in consultation with the
Secretary of Triiiispuiliition, determines
through rulnmaking with opportunity
for public comment, poses a significant
risk to nntiunal security while being
transported in commerce. In making
such, a determination, the Secretary of
Homeland Security Is directed to
consider (1) Class 7 radioactive
materials; (2) Division 11,12, mid | 3
explosives; (3) materials paihuiioub or
toxic by inhalation, including Division
2.3 gasos and Division 0 1 materials: and
(4) a soloct agent or loxin regulated by
the Centers lor Disende Control and
Prevention (CDC) under 42 CFR part 73.

PHMSA. FKA. and T5A assessed the
safety and security vulnerabilities
(UBOCiatad with the transportation oi
different typos and classes of hazardous
materials. The list of materials to which
the proposed enhanced safety and
security requirements would apply is
based on specific railroad traiibportatlon
scenarios. These scenarios depict how
hazardous materials could be
deliberately used to cause significant
casualties and property damage or
accident scenarios resulting in similar
catastrophic consequences. DOT and
DHS determined that the materials
specified in the NPRM present the
greatest rail transportation safety end

security risks—because of the potential
consequences nf an unintentional
release of these materials—and the most
attractive targets for terrorists—because
of the potential for these materials to be
used as weapons of opportunity or
weapons of mass destruclion.

Following is a basic summary of die
materials and critical vulnerabilities
warranting enhanced safety and security
measures

• Division l.l, 1.2, and I..1 explosive
materials A Division 1.1 explosive is
one presenting a mass explosive hazard.
A moss explosion is one affecting almost
the entire load simultaneously. A
Division 1 2 explosive has a projection
hazard, which means if the material
warn to explode. It would project
fragments outward at some distance. A
Division 1.3 explosive presents a fire
hazard and cither a minor blast hazard
or a minor projection hazard or both. If
compromised In transit by detonation or
as a secondary explosion to an IED.
these explosives could result in
substantial damage to people, public
and private properly, and rail
Infrastructure. Roughly 2,500 carloads
nf these explosives are transported by
rail nacli year

• PIU materials. PIH materials are
gnsos or liquids that are known, or
presumed on the basis of tests, to be
toxic to humans and to pose a hazard to
health in the event of a release during
transportation. PIH materials pnsu
special risks during transportation
because their uncontrolled release tan
endanger significant numbers of people
The Feminry K, 21105 tram derailment in
Granilaville, South Carolina, with
subsequent release nl chlorine sadly
umlartiLcinid this risk About 100,000
carloads of TTH chemicals are shipped
by rail each year. Note that for purpnues
of the HMR, the terms "poison" niul
"toxic" are synonymous, as ore the
terms "poison inhalation hazard" or
"PIH materials" and "toxic inhalation
hazaid" or "TIH materials."

• Highway Haute Controlled Quantity
ftadioactiva Materials (HRCQ).
Shipments of HKCQ of radioactive
malenals are large quantities of
radioactive materials requiring special
controls during transportation. Because
of the quantity included in a single
packaging, HRCQ shipments pose
significant safety and security risks.
Very few HRCQ shipments are
transported by rail Spent nuclear fuel
•md high-level waste are shipped in
(.onlaiuery certified under the Atomic
Energy Act to meet stringent safety
requirements designed to prevant
release of radioactive materials even In
the event of a severe accident.
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The NPRM did not propose lo indudo
select agents or toxins regulated by the
CDC under 42 CFR part 73 bocauso
railroads transport few, If any,
shipments of theses typea of malei ials.
Generally, shipmonts of infactiniia
substances, including select agents and
toxins, must bo transported quickly
from origin to destination to prevent
degradation of samples that can occur
over time and to ensure swift diagnosis
and treatment of infectious diseases For
these reasons, highway (for short
distances] and air [for longer distances]
are the preferred modes of transport for
these materials.

Most commentera agree that the above
haled materials pose the most
significant rail transportation safety and
SBTurity risks The Institute of Makers of
Explosives (IME), Dow Chemical
Company [Dow], Chlorine Institute, Inc.,
and Mr. Tom Nitza express some
concern thai the PHMSA and TSA rail
security Nf'KMs are nol consistent in
terms of their application to shipments
of PIH materials Tha PHMSA NPRM
applies to bulk quantities of PIH
materials A "bulk quantity" as used in
the HMR means a quantity that oxcnods
450 L (110 gallons) for liquids, a nol
mass greater than 400 kg (Bti'2 pounds)
for solids, or a water capacity greater
than 454 kg (1.000 pounds! as a
receptacle for gas (40 CFR 171.0) Thus.
Ihe provisions of the PHMSA Nl'KM
would dpply to PIH shipments
Iransported'in tank cars, including
n»idue amounts exceeding 110 gallons,
and portable tanks and other bulk
run minors The TSA NPRM applies lo
limit cars containing PIH materials,
excluding residues. Commcntcra suggest
that the two rules should he appliod
nonsislenlly and recommend that we
adopt the TSA lank-car threshold and
oxrimle residue shipments

While we recognize that TSA used a
risk-based approach in determining tho
I'lH quantities lo which Its rail security
NPRM would apply, we disagree from a
safety perspncliva ihol bulk packages
other than lank cars and residue
shipments should In excepteri Tram the
route analysis and route selection
requirements Adopted in this interim
final rule Although target attractiveness
from a security standpoint Is
dimlmshfld, significant safety risks
persist. A typical lank car of chlorine,
fornxamplu, will contain about 16.000
gallons when full and may contain a
residue mnount of 100-320 gallons (1-
2 percent of the original amount in the
tank) Upun release from its container or
packaging, nach cubic foot of liquid
chloniiH will rapidly expand to
approximately 450 cubic fact of chlorine
gas Using this rough estimate for the

expansion nf chlorina. a residue amount
of 160-320 gallons would result In
approximately U.GOO to 10.200 cubic foot
ofchlnnnegos Based on guidance in
the DOT Emergency Response
KuiJebook, the residue amount
remaining in a chlorine tank car. if
bpilled, would suggest an initial
isolation distance ranging from 800 ft in
nil directions and H protective distance
oCal lensl 1 5 mi for persons downwind
at night From a safety standpoint, it
makes sense to require bulk quantities
of PHI residue remaining in tank cars to
travel on iha "best" route available—the
route that cmnsiilms factora such us
population density, emergency response
capabilities, environmental 1 y-sonsitf ve
and significant areas, and event venues.

Adoption of tho proposed TSA
threshold far 1'IH shipments would ulsu
exclude rail shipments of most bulk
pockagings containing PIH material*
from Una route analysis and soloclmii
requirements in tins interim final rule
Portable tanks, for example, typically
(xmtain up to 3,000 gallons, and some
are dBsignod to contain up to 6,000
gallons. While the isolation and
evitcualion distances for portable tanks
would be the same as those for residue
quantities in a tank car, the amount of
gas produced would greatly increase.
The amount of a PIH material contained
in a fully luaded portable tank could, II
released entirely, expand lo produce
roughly 1BU.OIK) to 301.000 cubic foot of
BBS, creating a safety risk to Individuals
within the ,imo of the release When
considering risks posed by bulk
rontHiners aiiuh as portable tanks,
different sdfoty and security related
aspects must be consideraci Portable
tanks are designed Lu be filled and
emptied after removal from a transport
conveyance, therefnrit, they have
tliinnor walls and heads anil are
generally loss robust, which makes them
more prone to puncture or rupture than
a tank car.

Wo behove the safety risks posed by
the rail transportation of bulk quantities
of PIH materials should hn arlilrHssed
through enhanced safety reqnironmnts.
including route assessments Thpmfore.
in this interim final rule, we are
requiring enhanced safety measures For
bulk quantities of a material poisonous
by inhalation, as proposed in tho NPRM.

Written comments submitted by IME
and AAR and statements by participants
in the public meetings highlight the
uinfusion as to whether we intended
anhydrous ammonia to be included as a
PIH material for which enhanced safety
and security measures are required. The
answer is yos. To onsure that this
confusion does not persist. In this
interim final rule, we are specifically

adding anhydrous ammonia ds an
example, In § 172.8Q2(a). of a material
that falls undor the requirements to
develop and implement additional
safety and security planning
inqwrcmonts. as KSldbliahed by tills
interim final rule. Commentera axe
correct that, undnr the HMR, anhydrous
ammonia Is classed as a Division 2.2
compressed gas for domestic
transportation. However, anhydrous
ammonia moots the definition of a
material that is poisonous by inhalation
under § 171 8 of tlm HMR. That
definition includes any material
identified as an inhalation hazard by a
special provision in column 7 uf the
§172.101 Hazardous Materials Table
(HMTJ The entry for anhydrous
ammonia in tho HMT includes Special
Provision 13. which requires tho words
"InhaJatEon Hazard" to be entered on
shipping papers and marked on

Once Hgriin, we note that for purposes
uf llm HMR, llio Uuma "poison" and
"taxir" am synonymous, as are tho
terms "poison inluUllou hazard" or
"PIH materials" and "toxic inhalation
hazard" or "TIH materials."

In the NPRM. we sought comments as
to whether ihu proposed requirements
should also apply to flammable gases,
flammable liquids, or other materials
thai could he woiipnnizfld, as well as
ha/.nrdniih nmlerifiU that could cause
sorioiis environmental damage If
released into rivers or Kikes
Conimnnloru who addresbed this issue
stale lliat rail shipments of Division 1.1,
1 2, ond 1 3 explosives. PIH materials,
and highway-route controlled quantities
of radmarlivn materials pose significant
rail snfoly and seniinly risks warranting
the enhanced security measures
proposed in the NPRM and adopted in
this interim Anal rule. Comniantorn
generally do not support nnhnnceri
security measures for a broader list of
materials Hum was proposed in the
NPRM

The City of Las Vagus. Nevada,
supports expanding the list of malarial*
for which enhanced security measures
are required lo include flammable
liquids: flammable gdsos. certain
oxidizors; certain organic poroxldos, ond
5.000 pounds or greater of pyraphoric
materials. While DO1! and DHS agree
that these materials pose certain safety
and security rinks in rail transportation,
tho risks are not as great as those posnd
by Ilia axplusivtt, PIH, ttiifl nidfoaclivB
materials specified In the NPRM. and
we are not persuaded that they warrant
the additional precautions raq'uired by
the interim final rule. We note that tho
hazardous materials listed by tho City of
Las Vegas are cuirunlly subject lo the
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sucunty pltin requirements in Subpnrt I
of Pai 1172 of die HMR Thus, shippers
and carriers of these materials must
develop and implement security plans
bused on an assessment of the
transportation security risks posed by
the materials Security plans must
include measures to address personnel
security, unauthorized accebs, and en
route seturily. DOT. in cxiubullatlon
with DHS, will continue to evaluate the
transportation safety and security risks
posed by all types of hazardous
materials and the effectiveness of our
regulations in addressing those rinks
and will consider revising specific
reqinrHinanlii as nocBinnry

For purposes of Section 1551 of the
<l/11 Commission Act. DHS, in
consultation with DOT, is developing a
list of "secunty-tunsltlvo materials" for
rail transportation. DHS plans to
publish Its determination concerning
"mil security-sensitive materials" in a
forthcoming rulemaking. Upon
publication of this determination. DOT
will consider whether to revise the list
nf materials to which the safety and
security lequirements adopted in tins
IFR apply We note in this regard that
In future rulemaking actions DHS may
also make determinations as to the
materials that should be considered
security-sensitive for other modes of
transportation or for non-transportation
operations and facilities

B Commodity Data {§ 172.820fb)}
The NI'KM proposed to require rail

carrion to compile commodity data on
an annual basis for die covered
hazardous malorinls. including an
identification of the routes utilized and
tha total number of shipments
transported. The data are to bo usod by
the roil carriers to Identify the routes
over which the specified hazardous
materials are transported end the
number of shipments utilizing each
route As proposed, rail carriers would
be required to analyze the safety and
security risks of the rautos identified

The City of Clevnland, Ohio, suggests
that we revise the proposal In the NPRM
lo require rail camera to share the
commodity data with local governments
responsible for the geographic areas
through which hazardous materials are
transported. We agree that state and
local governments should have access to
such information, provided access to the
information is limited to those with a
"need-lo-know" for transportation
safety nnd security purposes, and
further provided that such information
may not be pubhdy disclosed pursuant
to any state, local, or tribal law Because
of tho security sensitivity of the
commodity dale, it is not appropriate for

it lo be broadly disclosed to government
or pi EvHle enhlius We note mat AAR
Circular OT-5S-I provides for
disclosure of certain commodity flow
datd, upon request, to local emergency
response agencies and planning groups.
At e minimum, such information is to
include rank-order identification of the
lop 25 hazardous commodities
iMnsuurled through die community.

Section 1551(h) of the 9/11
Commission Act requires rail carriers to
seek relevant information from state,
local, and tribal officials, as appropriate,
regarding security risks to hlgh-
consoquence targets along or in
proximity to a route used lo transport
security sensitive materials A "high
ronsiK|uenca target" is defined in the
Act lo moon a property, natural
resource, locjtion, area, or other largel
designated by tha Secretary of
Homeland Security that is a viable target
of national significance for which an
attack by railroad could result in
catastrophic loss of life, significant
damage to national security or defense
capabilities, or national economic harm.
We are adopting this requirement in this
interim final rule More broadly,
however, rail carriers should work with
slate and local governments when
conducting the route sately and security
analysis inquired by this Interim final
rule and in making routing decisions
based on Ihal analysis. To this end. rail
carriers must share information as
necessary nnd appropriate to enable
sUte and local governments to provide
meaningful input into the process. We
iwle in Nils regard that among the
factors to be considered by rail earners
in conducting the safety and security
Himlysis HIH imputation density along
the route; environmentally-sensitive or
significant areas, vtmues along the route
(stations, avonlfl, planes of
congregation]; emergency response
capability along ihe raule, measures and
cnuniermoasures already in place to
address apparent safety and security
risks; proximity lo Ironic targets, and
areas of high consequence along (he
route Slate and local governments mny
well be able to assist rail earners In
identifying and assessing tills lyne of
Information Moreover, stale and loci)
government entities may also bo able to
assist rail carriers in addressing any
safety or security vulnerabilities
identified along wlwtod rnulfu, in Ihe
srhixhihng of public ovanls. for
example, or enhancing emergency
response capabilities If a rail carrier Is
unable to acquire relevant information
from state. local, or tribal officials, then
it must document that in its analysis

We note as well that states and local
governments may contact FRA to voice

concerns and request an inspection of a
route plan, security vulnerability, or,
more generally, a rail carrier

To provide carriers with flexibility in
compiling and assessing tho dnla, we are
not adopting a specified form.it;
however, the data must bo available in
a format that can bo read and
understood by DOT personnel and that
clearly identifies the physical locations
of die carrier's route(s) and commodities
transported over each route Physical
location may bo identified by beginning
and ending point, locality name, station
name, track mllepost. or other method
devised by the rail carrier which
specifies the geographic location
Carriers must retain the data for two
years, in either hard copy or electronic
form,

C Rail Transportation Haute Analyvh
(§172.820{c}}

In the NPRM. PHMSA proposed lo
require rail carriers lo use Mi« d»ta
compilation described nbovo lo analyze
tho rail routes over which the specified
materials are transported. As proposed,
carriers would be required to analyze
the specific safety and security risks for
routes identified in tho commodity data
collection and the lailraad Innlition
along those routes Tho route analyses
would be required to be in writing and
lo consider, at a minimum, a number uf
factors specific to each Individual route
A non-inclusive list of those factors was
included in proposed Appendix U to
SubparlIofPartl72

Several comments were submitted in
response to tho proposed requirement
In Its comments, Dow suggests that
"railroad facilities," as used in this
section, should bo defined as facilities at
which storage incidental to movement
occurs along the route, including, but
not limited In, classification rind
switching yards, rind nun-private
sidings. Duw suggests that we clarify
Ihal railroad fdcililins do not include en
offerer's facility, private track, private
siding, or the hazardous materials' final
destination. Wo agree with Dow that the
term "railroad facility" should bo
clearly defined in the HMR. Therefore),
in tins interim final rule, we are
adopting Dow's suggested definition in
§ 172 ttZO(c). For purposes of this
section, "railroad facility" means
railroad property including, but not
limited to. storage facilities,
classification and switching yards, and
non-private sidings Tim term dues not
indmlf* an offerer's faiiUly, private
Irani:, private siding, or consignee's
facility

AAR suggests an exception from the
analysis requirements inhere have been
no significant changes since the
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previous unulysis and IBM Ihan five
calendar yean have passed since the
previous analysis was performed. We
will address this issue in more detail
later in this rule WP would note that
any significant changes to the route over
which the covered hazardous materials
arc transported thai ucuirs before the
calendar year actually lupaes trigger a
revised route analysis

AAK also suggests an exception from
tho routo analysis requirements for rail
carriers that transport fewer than 500
carloads of tho covered lidzardous
materials. We do not agree. The safety
and security risks posed by shipments
of Division 1 1.12, nnd 1.3 explosives,
highway route controlled qiumtiliRs or
radioactive materials, and bulk
qiidiiltiles of PIH materials are
significant even if a rail carrier only
transports a single carload The 2005
accident in Ctamitcville, South Carolina,
rosnltfid in ||IB puncture of a single tank
car of chlorine, but the consequences aF
that accident were rievustating. While it
is true that tlie calculation of safety diid
security risks foi Iliu rail dansportation
system as a whole increases as the total
number of shipmuntK increases, it is also
truo there is a risk nffincintud with each
carload transporlpd An exception from
the route analysis requirements tidoptod
in this interim final rule for rail carriers
that transport tho specified hazardous
materials in amounts bolnw » given
threshold is not win-ranted given the
safety and security risk* [Xitied by these
iiiHtenals.

The National Induftlrial
Transportation Langun Fmeerls that
requiring a small railroad in niinlyzc the
safety and security risks of i\t only
available routo serves no purpose since
such railroiids have no alternative routes
to assess Tho commcntar notes that
sinrill Class II and III railroads unnanilly
operate on a single track, usually a
feeder track to main rail lines, and have
no available alternate routes. Wo do not
agree Even in the absence of altnrnnlive
routes, wo bcliuve an assessment of the
safety and security risks along the route
utilized is critical to enhancing rail
tranflpnrlal inn safety and security A
cnmpririson oFthe route utilized with .in
alternalH route Is not required in this
circumstance, huwovsr, rail carriers
must adilruss safety and security
vulnerabilities identified by tlitt mule
analysis

Section 1551(c) of the 4/11
Commission Act rcqniron mil earners'
safety and snrnrily mialysei of the
routes used lo Injnspurt security
sensitive materials to Include the route,
railroad facilities, railroad storage
facilities, and high-consequence targels
along or In proximity to tha route. This

is consistent with the analysis
requirements proposed in the NPRM
and adopted in this interim final ruin
We have modtRod the applicable
section? of tlio interim final rule to
clarify that rail narnera' safety and
security analyses must cover the listed
Items.

As discussed in the NPRM, we gave
careful consideration to the question of
haw to define u "iiill transportation
route" for the pnqinse of the analysis
proposed in the NPRM. Wu proposed
this very bamc definition, a route In a
series of one or more rail line segments,
ns selected by the rail nan inr Between
the beginning and ending poiiiia of u rail
carrier's possession and responsibility
for a hazardous materials shipment, it
would be up to the rail carrier to define
the routes to be assessod For example,
a route could begin at the geographic
pninl ivhere a mil carrier tokos physical
nossassuiii nf the hazardous material
from the offerur or anotlicr carrier for
trnnspcirlHtiun Aruulecouldendatthc
geographic pomt whore- (1) The rail
carrier relinquishes possession of the
hazardoui material, uithcr by delivering
tho commodity Lo ils fin.il destination or
interchanging the shipment to another
carrier, or (2] (lie currier's operating
authority pmls HN7Hrdous materials
shipments will likely have intermediary
stops and transitions fur example, a
bliipinont may bo hold in a rnifiuad
yard, placed in a different train, 01
stored Iflmpnmnly during
transportation Our ,nni is In liovo rail
earner* analyze I!IH territory and track
over which thcsn certain lia/nrdous
materials arc rngiilnrly transported In
Uio carrier''! nor nidi course of business,
while providing flexibility concerning
how spoclflc routes will 1m defined and
assessed. The final analysis, however,
should provide a clear plcturn ol thp
routes a roil carrier uses for the
specified hazardous materials. Pnllerm
and regular shipments should become
nbvious, as should non-routmo
hazardous materials movements, such
rib llio one-time move of a specific
shipment of military explosives or high-
level nuclear waste
D. Altfvnativc Routo Analysts and Route
Selection (§ I72.320id) & [a])

In addition to tho routes normally and
regularly used for hazardous materials
movements, wn prnpcispd 1u lequire
camors lo analyze and assess the
feasibility of jvai table nlltinialive routes
over which they have authority to
operate As proposed fn the NPRM, for
each primary route, one commercially
practicable alternative route must be
Identified and analyzed using, at a
minimum, tho Rail Risk Anafvsia

Factors of proposed Appendix D to Part
172. It is the rail earner's responsibility
lo retain a copy (or fin electronic image
(hereof) of.ill route review and selection
decision documentation used when
selecting the practical routo posing the
least overall safety end security nsk.
This documentation should include, but
is not limited In. comparative analyses,
charts, graphics, or rail system maps.
The NPRM noted that a primary safety
und security concern for tho nilum.iking
was the prevention of a catastrophic
ruloaso or explosion in proximity lo
densely populated areas, including
urban areas and events or venues with
large numbers of people in attendance.
The goal of the routing analysis
requirement is to ensure Hint each route
used for the transportation of tho
specified hazardous malm-mis Is the one
presenting thfl fewetit overall wifely and
security risks

Consistent with § I551[d) of the 9/11
Commission Act, this mlmiin Final rule
requires rail carriers to identify
practicable dllei lullvu routes aver
which the carrier lias authority to
operalfl and perform a safety and
KHCIII ity HHHlysis of the alternative
routes tor comparison to tho currently
used routp, including tho risk nf H
catastrophic release from n shipment
traveling each routo In tins interim final
rule, wo are adopting a requirement for
rail carriers lo identify <ind analyze all
practicable alternative routes, rather
I linn H " commercially practicable" mulct
as proposed in the NPRM WP note In
llus regard, however, that the
identification of an alternative
practicable routo must necessarily
include a dutorminnhon of its
commercial practicability Congress
recognized this by including In
§ 1 SB 1 (d) H requirement for the
alternative route analyses to include the
potential wonomlc effects at using an
allenidtlve route. Accordingly, we
expect rail carriers to address whether a
route is economically viable in light of,
but not limited to. market conditions,
legal and regulatory roquiremi>nlft, diul
the economics of the commodity, route,
offoror. and consignee A praclicrible
alternative route is unu that mdy be
utilized by the railroad within the limits
of the railroad's particular operating
constraints and, further, is economically
viable given the economics of the
cciininoaity, roule, and customer
relationship Thn question of
commercial practicability must be
reasonably evaluated by each rail corner
as a part of Its annlysis based on the
specific circumstances of tho rautn nnd
proposed traffic. If using o possible
alternative routo would significantly
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increase a carrier's operating costs, as
well as the costs to its customers, die
carrier should consider and document
these facts In Its route analysis Wo
expect that carriers will mnko those
decisions In good failh, using the
flnaucidl management principles
generally applied to other business
decisions affecting safety and security

As we acknowledged In the NPKM, in
many bases, the only altarnHtive route In
a particular ana may be on another
carrier's system. A rail earner wuuld not
be obligated to analyze an alternative
route over which il has no authority to
operate. Likewise, in some coses, no
nltarnaliva route wilt bo available), in
those iiisldiices, nu alternative route
analysis would be required. This fs
particularly Irue in the case of regional
or short-line railroads that arc often the
only rail carriers in a given goagrnpliii.
arm. However, as discussed below,
carriers must consider the use of
interchange agreements when
identifying practicable alternative
routes.

When on alternative route in avnilnlile.
the carnnr muni Hiifilyze llmt route and
document ils aimlysis, including the
safely mid security risks presented by
the Ftlternative route, any remediation nr
mitigation menstires m placo or
available, and the economic affects of
using the alternative routu

Under arrangements known as
"truckage rights." It is not uncoinrmm
for a earner to conduct tr.iin nperations
over a rail line that is owned,
dispatched, and maintained by another
earner Such Arrangements typically
grant the trackage rights tenant little or
nu i untrol over the track and associated
infrastructure, Including many of the
factors sot forth In Appendix D In
completing the route analysis required
by this interim final rule, a earner may
identity specific risk mirigaLmii
measures that are outside ils ability to
accomplish. Because It Is essential that
safety and security measures be
coordinated among all responsible
entities, it is Incumbent upon the tenant
corner to work with the owner of the
track lo evaluate the vulnerabilities and
identify measures to miUoats tha neks.
If measures required by this interim
final rule cannot he implemented
because annthnr entity refuses or fails to
cooperate, the carrier must notify FRA
As staled in the Compliance and
Enforcement section of this Interim final
rule. FRA retains the authority to
require use of an alternative route until
such time es identified deficiencies are
mitigated or corrected. In today's
edition of the Federal Register. FKA is
issuing nn NPRM setting forth the

enforcement procedures it will use in
requiring the use of en alternative route

On behalf of Friends of the Earth.
Fred Millar submitted tour sets of
nimments and spoke at the DC public
meeting In his verbal and written
comments. Mi Millar states Ihdl niuny
citizens, local governments, and rail
workers ore seeking a protective re-
routing of the most dangerous
luzaraous materials cargoes [c g, Til I or
poison gas cargoes) around HTUA-. Mr.
Millar suggests that re-routing of
through shipments around HTUAu
would yield a significant, immediately
dcluevuble, end permanent risk
reduction

Greenpeace suggests that we
prnmulgHta new regulations that
prohibit the storage and routing of TIN
rail cargo through densely populated
and other sensitive areas wherever
technically foasihlo Greenpeace states
"If the federal government is concerned
about differing local statutes, they
should support national muling
legislation." Friends of lhn Edrtli
similarly acknowledges that "nobody
thinks It's a good Idea to hovo 40 Jm-li-
thrcot target areas with tholr own local
regulations. What wo need in n Knnsibln
national protective rerouting rngnlnlion
* * •<•

In their comments, both Mr. Millar
and Greenpeace express support for the
use at interchange agreements by irf i l
carriers to swop cargo between uifforaiil
rail carriers and avoid MTU As. In
addition, fi 155t(d) of tho 0/11
Commission Act requiron rail carriers,
when determining practicablft
alternative routes, to consider the UMI of
interchange agreements with utlier
carriers Wo encourage rail carrlurs lu
lake all feasible actions to mitigate the
sdfuly and security risks for hazardous
iiiHtenals shipments, therefore, in this
Intarim final rule, we are adopting tho
requirement in 51551(d) for rail earners
to consider interchange agreements
when identifying practicable alternative
routes

In a separate effort to address those
cniiL-erns, in late 2005, FRA granted a
request by the AAR and the American
Chemistry Council (ACC) to convent] a
conterence under tho authority of 49
U.5.C 333. which affcirdfl limited
antitrust protection to rail carriers
Section 333 authorizes the FRA
Administrator, as delegate of the
Secretary of Transportation, to convene
conferences at tho request of one or
more railroads to address coordination
of operations and facilities of rail
carriers in order to achieve a more
efficient, economical, and viable rail
system. Persons attending a section 333
conference are immune from antitrust

liability for any discussions at the
rnnfttreiicu, HIU| can also receive
immunity for any resulting agreements
that receive FRA approval The purpose
of tho "Section 3.13 Conference" is to
discuss ways to minimize security and
safety rinks flowing from tho
IrnnitpmlHtion by rail of TIH materials.
FRA, PHMSA. and representatives from
[he Department of Justice (DOJJ, the
Federal Trade Commission (FTC). TSA,
and the Surface Transportation Board
[STB) arc participating fn these
discussions The initial efforts of tha
conference are Focused on tho rail
irniispciriHtion of chlorine and
anhydrous ammonia, because those
clieinluHls represent over 80 percent of
all TIH rail shipments. FRA has met
with the rail earners to discuss
modeling and routing options, and has
held separate meetings with rail
shippers of chlorine and anhydrous
ammonia Further meetings with the rail
earners are anticipated. Prujocls agreed
to through the conference mey need the
approval of the 5TE1 in order to be
implemented

In light of these efforts, mid in the
interests of system sufnty, we will not
ban movnmrnt nf the specified
hazardous mrilfliials through densely
nnpulfilnd nr uthur sensitive areas
Rerouting of hazardous materials
shipments ovor longer, more ciruiilous
alternative routes, most of which
traverse urban areas at snow [mint,
coulri actually increase safely find
security risks. RAinnting to dvuid uirtjln
areas could add hundreds of miles and
several days to d hazardous materials
shipment. Tliuse additional miles and
days could be on rail infrastructure loss
suitable lo handling hazardous
materials Such rerouting could also
result in additional switching and
handling of rail cars and more time in
rail yards. Longer distances and transit
times, increased car handling, and more
time in rail yards contribute to an
increase in the safely risks lu mil road
workers and the public inherent in roil
trdiibpurlHtlon In general and the
transportation uf hazardous materials.
As well, military installations, power
plants, and other potentially attractive
terrorist targets are purposely located on
or near mil linas minor than in majnr
metropolitan areas Such facilities could
be placed at greater risk If the Federal
government were to require rerouting of
highly hazardous materials to avoid
densely populated areas Finally, wo
would suggest thnt transportation
secunty is enhanced if terrorists cannot
determine whether or when hazardous
materials uidy be rerouted. Such
flexibility, provided its use is not made



207G2 Federal Register/Vol. 73. No. 74/Wednesday. April 16, 2008/Rules and Regulations

public, decreases the likelihood thai a
target will be whore n tarroriRt may
expect it to be.

Moreover, lite 9/11 Cuminiuiun Act
docs not direct the Federal government
to mandate specific rail routes for
SBCiinly-faonsillvo materials; rather,
S1551 of the Art specifically directs the
Secretary of Transportation to ensure
llint the finnl nil« nn]iiinn5 rail carriers
lo select the satesl and most secure
routo lu bu tibed to transport security-
sensiiive materials based oil a safety end
anciirity .issessnifliil of the current routes
utilized and practicable alternative
routofl

Wo continue lo bulinva llial en niulc
safety and security measures will be
mast offectivo when tailored to a
railroad's specific circumstances and
operations Rail carriers are in tlio host
position to assess security risks along
the full length of the routes available to
them and to target enhanced safety and
security measures to identified
vulnerabilities. Appendix D to the rule
lists the wide variety of factors that a
carrier must consider in choosing the
aarest rind must secure route. The
interim tfnal rule requires corners to
analyze tbn primaly route and a
practicable alternative route using the
Rail Risk Analysib Factors in Appendix
D and select the route posing the least
overall safety ami sucurlly risk. As
diflcussptl billow, carriers era also
required tri address delays in transit and
en roulo storage seem ity measures In
Ihnir SREUiily plans

As with Ih'e primary route analysis,
wo export thu iiml losnlt of the
iiltoniativn mulit Hiialy&iti lo be a dear
picture of (lie practicable alternative
routo(s) available lo rail CdrriHra for the
transportalion of the spec! lied
hazardous materials. Alternative routing
is used in the normal course of business
throughout the railroad industry In
order to accommodnto circumstanran
such as derailments, accidents, dam.igad
track, natural events (mudslides,
floods), traffic bottlenecks, and
heightened security duo to major
national events. Tho rail carrion'
analysis of the alternative routes should,
in the end. clearly indicate the
reasonableness, appropriateness, and
feasibility, including, economic
feasibility, of using Oio alternative
routes We expect a complete alternative
route analysis will reflect such
considctratioiu, as any actual use of the
alternative! routo. safety and security
benefits and risks of the alternative
route; and commercial or economic
costs and benefits of the route. Clearly,
If an alternative route, after analysis, is
determined to be the safest and most
secure practicable route, the Lamer

would either designate it as the primary
mule or identify and implement
mitigating measures to Improve the
safely and security of the analyzed
primary route Each carrier will be
required to use the practicable route
posing the least overall safety and
security risk, based on its analysis

We recognize there may nut "be one
single route that affords both the fewest
Sdtety and security risks. The mosl
important part of this process is the
route analysis itself and the
identification of the safety and security
risks on each route. The earner may
then make en informed decision,
balancing all relevant factors and tho
bust information available, regarding
which route to use. For example, if a rail
carrier determines uno particular routo
Is the safest and most practicable, but
lias a particular security risk, the carrier
should then implomnnt specific security
measures so that the routu will pose the
least overall safety and security risk We
also recognize some security risks or
threats may bo long-form, win la others
are short-toini, such as thoso Arising
from holding a major notional evenl
[eg, national political party
conventions) in close proximity lo llip
rail route. Mitigation measures could be
put in place for the duration of (lie
event; after the event is over, normal
operations could resumo. Again. u«
expect many of the railroads nlraady
have oxperiencL* in addressing sofaty
and security Issues such as Ihebe ami
have already catalogued possible art ions
to mitigate such risks

In the evaluation of alternative routes,
rail carriers may also indicate certain
conditions under which alternative
routes will bo used In tlio case of a
short-term safety or security risk, such
HS a temporary event at a venue along
llit> rniilH, or a derailment, carriers may
specify an alternative route and tho
measures to be put in placo for use of
that alternative route.

Dow suggests that, consistent with tho
proposed rule's performance standard, a
rail carrier should not be required to
implominil remediation and mitigation
measures In address vulnerabilities
identified during the pertonnancc of the
safety and security lisk analysis if (1)
An alternative route analysis reveals a
practicable route posing the least overall
safely and SHI urily risk, and [2] tho
carrier selects that route in accordance
with § 172 B20[e]. We agree with the
commenler. but note that the
requirement lo implement remediation
and mitigation measures proposed In
the NPRM and adopted in this interim
final rule applies In situations where a
rail carrier selects a route that does not
pose the least overall safety and security

risks, based on the alternative routing
analysis In such a situation, tho carrier
must address the safety and security
risks along the selected routa through
implementation of remediation ana
mitigation measures. Currant security
plan requirements apply in assessing
risks and implementing measures to
mitigate risks on existing routes.
Nothing in this interim final nile
requires remediation and miiiKulion
meHsures to address vulnerabilities an a
route that the carrier has not selected

To assist rail earners in performing
these analyses of mil transportation
mule* end alternntlvo routes, PIIMSA Is
adopting a new Appendix D to Subpart
172 Tliib appendix lays out (be
minimum criteria a rail carrier must
consider in analyzing each route and
alternative route. The criteria listed arc
those we bolfftvn are must relevant in
analyzing the rail routes for the
hazardous materials covered by this
interim final rule Of count*, nut all the
criteria will be present on uuch route,
and each routo will have iis own
combination of factors tn Lw considered.
Again, our aim is to enable rail carriers
to tailor theso analyses to the particular
risks and factors of their opera) ions, end
lo get a clear picture of the
characteristics of each route

For the initial routo analysis, we
anticipate rail carriers will review Iha
prior two-year period when raiifiidunng
the criteria contained in Appendix 0 In
subsequent years, the scope of tho
analyses should focus on chnnces from
the initial analyses. For example, using
tho criteria in Appendix 0. aimers
should analyze the impact of changes in
areas of high consequence along tho
routo. traffic density, new customer!!
offering or receiving tho specified
hazardous materials, and significant
operational changes, to naniH R fnw uf
tho consirinralionb listed in Appendix 0.

Wo recognize the need For flexibility
in performing risk assessments; yet we
must balance it against the need for
some degree uf uniformity in the
assessments. We have tried to balance
these interests by prescribing uniform
assessment criteria, while allowing each
rail carrier to choose the assessment
methodology it will follow Regardless
of the risk assessment methodology
selected, a rail earner should apply
certain common principles. These
include the following:

• The analysis should employ the
best reasonable, obtainable information
from the natural, physical, and social
scioncos lo aflsrus risks lo health, safely,
and the environment;

• Characterizations of risks and of
changes m tho nature or magnitude of
risks should be both qualitative and. to
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Iho extant possible givon available data,
quantitative,

• Characterizations cirriflkfihauldhii
broad enough to daducft n range of
activities to reduce risks;

• Statements of absumptions, their
rationale, and thnir impact on tlin risk
analysis should be explicit;

• The analysis should consider the
full population al risk. 09 well as
siibpopulaUons particularly susceptible
to such risks aiul/nr iiuue highly
exposed, and

• TliR analysis should adopt
consistent approaches lo evaluating the
risks posed by hazardous agents or
events

We believe institutionalizing d
practical assessment rirogram is
Important to supporting business
activities and provides sovoral benefits.
First, and perhaps most importantly,
assessment programs help ensure
identification, on a continuing basis, of
the movement of materials presenting
the greatest risk to the public and the
business community Second, risk
assessments help personnel throughout
Ihe organization better understand
where to best apply limited resources to
minimize risks. Further, risk
assessments provide a medianisni for
reaching a consensus on which risks are
Ihe greatest and what Mejis are
appropriate for mitigating them Finally.
d furuiHl i isk Hbbtfesmenl program
provides an efficient means for
iximiiiuiiicHiHifi assessment findings and
ntLciniiiieiHUHl actions to business unit
managers as well as to senior corporate
officials Thepanodir natumofthc
assessments provides organizations a
means of readily understanding
reported information and comparing
results over time

The route analysis desta ibed above
must idnnMfy safely and security
vulnerabilities along the route to be
iililiZHJ. liHdi rail carrier's security plan
must include measures to minimize the
safety and security vulnerabilities
identified through the route analyses
With respect to mitigation measures and
cost, there are many measures rail
carriers can take without necessarily
adding to the cost of compliance Far
example, nan iers ran wnrk to notify
lucul law enforcement and emergency
rosponders of the types and
approximate amounts of particular
commodities typically transported
through communities Further, Incut ion
changes can b» madn an tti when* mil
cars containing highly hazardous
inHlerialsi are stored m transit As with
the current security plan requirements,
our goal is to permit rail carriers the
flexibility to identify potential safety
and security vulnerabilities and

measures In address them. Including the
determin.it inn of which of a carrier's
route!, present the overall fewest sanity
and security risks

We anticipate several possible route
selechun outcomes*

• The existing route presents the
lowest overall safety and security rink
and continues to be the selected route

• The alternative route presents llm
lowest overall safety and snrui ity risks
The alternative will IIH selected, and
transportation of the identified materials
nn Ihe allnrnahvfl route will begin as
expedilfously as possible.

• The existing or the alternative routo
presents thu lowest overall safety and
security risk except under specific
identified conditions. The lowest
overall safety and security risk routo
will be used dependent upon the
conditions The conditions warranting
route change must be dearly identified
in tho analyses and routing decision
documentation.

• Basad on the analyses, oilhur the
existing or alternative practicable route
ts identified as pinsiinling the lowest
overall safety and security risks.
however, Ihe rail carrier identifies
mettsures to mitigate some of the nsk
and lower the overall risk of tho other
route. The routo with the lowest overall
safety and security risk should he
selected and usori In documenting UIP
route selection, Ilia cairier should
identify remediation measures to be
implemented with a schedule of their
implementation and the route change
upon completion

Clearly, other outcomes are possible
Tho analyses must be completed and
any routing changes resulting fium llm
analyses must bo implomontod nu laler
than January l nf the following year.
E. Completion of Route Analyses

In the NPRM, wo proposed to require
rail carriers tu conduct llio rail
transportation route analysis, alternative
route analysis, and route selection by
Iho and of lh« year to which it nppllea.
In addition, we proposed to require the
carrier to complete a comprehensive
review of all operational changes,
Infrastructure modifications, traffic
adjustments, or other changes
Implemented over a period not tn
exceed five calendar years.

Most comments addressing this aspect
of the NPRM request that we eliminate
confusion and shorten the five-year time
period for the system wide review Ono
CDmmenter. AAR. suggests that wo make
tho one year review encompass Ihe
entire system or bollor clarify what is
meant by tho separate reviews AAR
Further suggests that earners should be

required to revise and update route
analyses only whan necessary to
account for clianges in the way a carrier
operates, changes to the routes utilized,
or in response to specific threats. In
addition. AAK suggests an exception
from the analysis requirements If there
hnvo been no significant changes since
tho previous analysis and fewur than
five calendar years have passed since
the previous analysis was performed

The Brotherhood of Locomotive
Engineers and Trainman suggests thai
the frequencies Art forth in the proposed
rule are appropriate, nxrepl llidl the
comprehensive review sliuuld be
performed every throe (3] years.

The 9/11 Commission Act prescribeb
both the uaturo and frequency of the
analysis. Under § I55l(g) of the Act. we
mubl require rail earners to perform a
comprehensive review at least once
every three years. Tho analysis is to
include a system-wide review of all
fi|HjrHtioiinl changes, infrastructure
modifications, traffic adjustments,
changes m the nature ofliigh-
consuqueiicti targets luuated along or in
proximity lo llie route, and any other
changes affacliiift the safely and security
of tho movement of security-sensitive
materials that were Implemented since
the previous analysis was completed

We orrapl ihn comments that our
proposed schedule for one- and five-
year reviews is iinnHraissanly confusing
and complicated and that the proposed
fivH-yBar litiiH Fraiim fur system-wide
reviews is loo long Tlmrflfnre, In this
interim final ruin, wu are requiring rail
carriers 10 conduct all the required
analyses every year—that is. uacii year,
a rail earner must otisess llw safely and
security vulnerabilities ulang the routes
it usns to transport lh« specified
hazardous materials and must also
assess the safety and security
vulnerabilities of practicable alternative
routes for each routo currently uhlized
This analysis must include n
comprehensive review of all operational
changes, infrastructure modifications.
traffic adjustments changes in the
nature of high-consequence targets
located along or in proximity to the
route, or other changes affecting the
safety and security of the movement of
the materials covered by tins interim
final rulo. This process will ensure that
modifications and changes to the entire
system ere laken into account in tho
routo analyses during Ihe same calondai
year that thwy occur In addition, a Mil
earner should consider changes that
may nuuonably be anticipated to occur
in the upcoming year, such as changes
tu the volumes or types of hazardous
materials transported or changes
affecting rail infrastructure (e g,
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planned maintenance that could result
in temporary closures or bridges or track
segments)

We do not agree with AAR llial a
earner should oe required to review and
revihB Its roil IB analysts only whan
necessary lo account for changes In the
way a carrier operates, changes la the
routes utilized, or in response to
specific Ihranlh. We believe there is
value in conducting an annual review of
llm route Him lysis even Ln (lie absence
of rhanges to the way a carrier operates.
Conditions along the selected routes
may have changed, far exnmplti, or there
may be changes affecting oilier factors
utilized in the analyses, ouch as
incidents on the selected route, the
capabilities of local emergency response
agencies, or venues located in proximity
to the selected route.

h Storage, Delays in Transit, and
Notification (§172 S20{£))

In the NPRM, we proponed tu require
rail camera to specifically addru*&
delayti in transit and en route storage in
security plans. Thus, we [irupusad lo
require rail carrier security plans lo
include- (l) A pruredure fur consulting
with offerers and consignees to
minimize the time a mntmal ta stored
incidental to movement, (2) a procedure
for informing the operator of the facility
jit which the material will be Mored
incidental to movement that the
material hen been delivered, (3)
measures to limit accoss to tlni ninlflrials
during storage and delays in tronsil, (4)
measures to mitigate nsk lo population
renters during storage incidental tn
transportation; (5) measures lo hi* lakmi
in the event of an escalating threat level
during storage incidental to
uanaportatlon, (G) a procedure for
notifying the consignee in the event of
transportation delays, and (7] a
procedure to inform the consignee that
the material has been delivered

Concerning consultations to minimize
delays in transit, ACC requests that we
require rail carriers to formally consult
with offerers and consignees, "to
minimize to the extent practicable, (lie
period of time during which the
material is stored Incidental to
movement. ACC suggests that the
consultations should provide offerers,
consignees, and rail carriers equal
weight in developing practicable
solutions, which consider, but are not
limited to, railroad and shipper/
consignee production capacity, land
availability, restrictive local ordinances,
and other relevant factors. ACC further
suggests that these consultations should
be conducted on an Individual basis,
where regional distinctions In security
requirements and the aforementioned

constraints may be given Full
consideration and that proposed
solutions should bo implomentnd wilh
mutual consent of all parties. Finally,
ACC recommends that, tn thosp
instances when mutual nnnnpitl is nut
achieved, proposed solutions should be
implemented through binding
mediation conducted by the Surface
Transportation Board's (STB's) Office nf
Compliance and Consumer Assistance

We agree with the suggesliiin made by
ACC that any decision made to
minimize the time that a material is
stored incidental to movement should
include mutual consent from all parties
and that those parlies should be given
equal weight Therefore, in this interim
final rule, we are modifying the
proposal hy incorpuratmg ACC's
suggestion that decisions be
implemented with the mutual consent
ot all parties. We are not including the
provision to require conhiiltntion with
STB in the absence of an ngrmmunt
among the parlies. Such a provision
would be overly burdensome, moreover,
rail carriers, offomrs. and cuiisignttHs
should be capable of coming lo an
agreement without the necessity for
mediation In the absence of such nn
agreement, a rail carrier may implement
whatever measures it finds necessary to
minimize the time that a material is
stored incidental lo movoinnnl

In the Nl'KM, we proposed lo require •
a rail carrier to notify the consignee if
there if a significant unplanned delay
during transportation of one uf the
specified hazardous malflrlals, wilhin 4H
hours of identifying the significant
delay, and provide a revised delivery
schedule Our goal Is to strengthen the
requirements of the current "411-hour
rule" contained In § 174 14, and to
delegate more positive control and
lesponslbllily to the railroads for
tracking and controlling the movement
of rallcars carrying hazardous materials.
Siic:h notification will also facilitate
communication between the carrier in
possession of the material and the
consignee to ensure the hazardous
materials do not iiwdvertenlly wail in
Iransil.

In the NPRM. we specified such
notification must be made by a method
acceptable to both carrier and
consignee. One commenter, AAK, statotr
lliul consignees should not have veto
power over the method selected for
notification of delays and is concerned
because different customers will likely
request different notification systems,
potentially increasing IranspurlHlion
cosls. On the other hand, The Chlorine
Institute Indicates that It strongly
supports the notification provisions that
require carriers to work with receivers

and shippers on an appropriate
notification method.

We do nol believe that the notification
issue is as complicated as AAR suggests
We are aware thai many rail carriprs
have in place electronic systems
through which consignees may look up
and track their expected rail shipments
This is on acceptable method of
notification, ns ere e-mail, facsimile, or
telephone None of these methods
would rBHiiIt in significant cost imparts
for rail carriers Because most railroads
already have In place systems to
monitor the transportation of certain
types of shipments, and procedures for
noliGcation of consignees, we do nol
anticipate this rrjquiromnnl will Involve
major operations rhnnget for Any of the
affected carriers The reason the comer
and consignep must agree on a
notification mnlhoil is to ensure that the
information about n slupmunt delay
ranches the consignee In a timely
fashion Absent such an agreement the
carrier cannot be certain that the
iiolificiillon will reach the appropriate
official for the consignee

A significant delay Is one that: (1)
Compromises the safety or security of
the hazardous material shipped; or (2)
delays the shipment beyond its normnl
expected or planned shipping timn A
"significant delay" must be determined
on a casc-by-casi) and ha/incil-liy-liHZiiiat
basis. As a general ruin, any delay
beyond the normal or expected snipping
limo for (lie material qualifies as a
"significant delay."

The AAK Circular OT-55-I ouilinm
operating practice* the rail industry lias
already implemented for certain time-
censilivti hhjfiiiiHiils Tim iiutiflmlion
requirement adopted In this interim
final rule simply builds on those
practices In particular, the Circular
addresses time-sensitive shipments and
specifies railroads are to be responsible
for monitoring of shipments ofsuUi
products and communicating with
affected parlies when the shipment may
not roach Its destination wilhin the
specified tirnarrnmn. Circular OT-55-I
recommends delivery of time-sensitive
materials should lake place within 20 or
3(1 days, depending on tin commodity J

Because of the variety of materials
covered by this Interim final rule,
1'HMSA has not designated specific
delivery timoframe guidelines for thcso
materials.

In the NPRM, wo proposed to require
earners to notify storage facilities and
consignees upon delivery of a rail car

=Tto luldillonal cununailf (In ilitsd In Cltaiiar
OT-55-I anil requiting • driivciy timo of 311 dny*
an styrcno manomor. itabiluod and (Unrniablo
lli|uiil,iiiis (rrcydcH ityruno)
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containing ono of llie specified
hazardous materials. IME. Akzo Nobs)
Chemicals. and ACC suggest wo delate
ilia delivery notification requirement*
and, instead, align the HMK with the
positive cham-of-custody requirements
proposed by TSA in its rail security
NPRM We ngrco Tlie TSA
roquircmcata establish positive control
of rail cars containing mo specified
hazardous materials by requinng direct
hand-off of each car to a responsible
individual, at points of. (1) Carrier
inteirhange In an HTUA or outside an
HTUA for cars that may enter an HTUA,
(2) origin: and (3) delivery to a facility
in a HTUA. There is, therefore, no need
for the notification requirements we
proposed in ttm NPRM. Accordingly, we
are not adopting thmn in this interim
final rulo.

In the NPRM, wo proposed in require
each rail earner to maintain an
drcebslble copy of the information and
analyses associated with the collodion
of commodity data and routa assessment
and selection processes. We further
proposed to require the distribution of
such information to be hmitod to
covered parsons with a need-to-know,
in accordance with Smibilive Security
Information (SSI) rugultiliuite in 49 CFR
Parts 15 «md 1520 The record koopmg
requirement1! din consistent with the U/
11 Camnii&bion Act

No coiiiiiiunU were submitted In
response to this paragraph; Ihnratnie. wo
are adopting it as proposed

H. Compliance and Enforcement
(§1 72820(1})

FRA is the agency within DOT
raspoiuible for railroad safety and is the
primary enforcer of safely and security
requirements in the HMK pertaining lo
lail shippers and carriers PKA
Inspectors routinely review security
plans during sito visits and may offer
suggestions fnr improving security
plans, as appropriate. If an inspector's
rannmmnnrifllion!! are not implemented,
FRA umy compel H rail shipper or
carrier to make cliangos to its security
plan through its normal enforcement
process. FRA consults with TSA
concerning railroad security issues in
accordance with \\w FRA-T5A annex to
the DOT-DHS MOU on transportation
security.

In the NPRM, we proposed to require
Citrrient to revise their analyses or make
changes to a route If the route selection
documentation or underlying analyses
are found to be deficient. In addition,
wo proposed I hat. nre the carrier's
clioson route IH found not to be the
safest and most secure practicable route

aVHliable, the FRA Associate
• Administrator for Safely, in consultation
with TSA, could require tho use of an
allenidtive route until such time as
identified deficiencies arc satisfactorily
addressed.

AAR questions whether PHMSA has
die statutory authority to grant FRA the
power to require the use of an
Alternative route FRA'a authority in
require the use of an alternative route
stems from § 512l(o) of llie Fudtir.il
hazardous materials transportation law
The Secretary of Transportation is
authorized to issue an order, after notlre
and an opportunity for a hearing,
requiring compliance with the Federal
Hazmat Law or a regulation, order,
special permit, or approval issued under
tcdoral Hazmal Law The authority
provided in 4U U.S C 5121(a) has been
delegated to FRA. "with parttailar
emphasis on the transportation or
shipment of hazardous materials by
railroad" (40 CFR 1 4U(«)) as well RS to
FAA. FMCSA. PHMSA. and USCG (with
"particular emphasis" on tho nMjmclivn
authority of those agencies)

Dow and IME suggest thai, consistent
with fundamental concepts of due
process, PHMSA should provide mi
immediate procedure In iiiipti.il un FRA
determination to require the use ufan
altermitive louto STB suggests lh.il the
regulation indicate that prior lo nuking
a determination to require the use of an
alternative route. FRA and TSA will
obtain tho comments of STIJ regarding
whether the contemplated alternative
route[s) would be economically
practicable In addition, Dow requests
thrit PHMSA clarify the rolo that TSA or
other agencies will" play in performing
inspections under tnis rulo. including
addressing whether TSA will use third-
party contractors to perform
inspect inns

In the preamble to the NPRM, we
Indicated that FRA would develop
procedures for rail carriers to appeal a
dor it urn by the FRA Associate
AdniimslraUir for Safety to require the
uso of an alternative route. Including
informal inn a rail carrier should include
in Its appeal, the timn frame for filing an
appeal, and tho process to be utilized by
FRA in considering the appeal,
including any consultations with TSA
or PHMSA. FRA is developing such
procedural; mid is publishing a notice of
proposed rulemaklng concurrently with
this interim final rule Wo note In this
regard that FRA will only require an
alternate route if it concludes llie
carrier's analysis did not satisfy the
minimum criteria for performing a
safety .md security risk analysis, as
established by the proposed §172.820
and Appendix D to Port 172. Moreover,

PRA expects to mandate route changes
only m exigent circumstances or wlmi a
a earner has acted in clear defiance of
the requirements.

We dgree with STB'a suggestion that
FRA and TSA should consult with STB
prior to making a determination to
compel the use of an alternative route
In tills Interim final rule, we are adding
language to this effect In the appropriate
paragraph STB s participation In this
process will ensure that the FRA-TSA
determinations concerning alternative
routes fully consider the ncnnomlc
impHcui and commercial practicability
of the routes under consideration.

As we explained in tho preamble to
llii! NPRM, with respect to enforcement
of the BHturlty requirements in this
interim final rule. FRA plans to woik
clowly with TSA to develop a
coordinated anr»Fcenieiit strategy to
include both FRA and TSA inspection
personnel We note in this regard that
TSA does not have th« authority to
enforce safety or security rflqiiirainenls
established in tho HMR If in tho course
of an inspection of a railroad wirier or
a rail hazardous material shipper, TSA
identifies evidence of non-coniplidiice
with a DOT security ruguliitmn. TSA
will provide tho Information tn FRA and
PHMSA for appropriate action TSA
will not directly enforce DOT security
rules and will not initiate safely
inspections hi accordance with the
PHMSA-TSA and FKA-TSA annexes lo
the DOT-DHS MOU, nil the mvolvud
agencies will cooperate to ensure
coordinated, consistent, and effective
activities related to rail security issues.
To nddress Dow's concern. In this
interim final rule we hove included a
rloar statement that FRA. in cooperation
with PHMSA, will enforce the
requirements contained in this interim
final ruin

VV« ure not implementing a
submission and approval process for
security plans and route analyses. The
review and approval of hundreds of
security pldiis and analyses would be
extremely resource-intensive and time-
consuming. Moreover, the 9/11
Commission Act daw not provide for <in
approval process for route selections
made by rail carriers. During FRA's
normal inspection process, inspectors
will review security plans, route
.malyfios, and route choices for
nomphance with applicable regulations
lo ensure that the chosen route is the
safest and most secure practicable route
ns supported by the analysis done by the
carrier If the inspection identifies
deficiencies in the route analyses,
security plan, or manner in which the
plan Is implemented, the deficiencies
will bo addressed using FRA's existing
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Hiiforueinenl procedures. Inspectors will
hava the discretion to issue notices of
iion-coinpliiincfi or to recommend
assessment of ravil penalties for
probable violations of Ihe regulations.
As indicated above, FRA may require e
iail carrier to USB an alternative route if
the terrier's cliosun route is found not
to be Ihe safest and most secuie
practicable route dvaiUble.

I. Appendix D to Part 172—Rm\ Risk
Analysis Factors

In the NPRM. wa proposed minimum
criteria in Appendix O to Part 172 lo bo
used by rail carrion whan performing
the safety and security risk analyses
required by § 172 820. We hated 27
factors in this appendix for carriers to
consider In the analyses.

Generally, commenters support the
rail risk analysis factors provided in
Appendix D. For example, the
Brotherhood of Locomotive Engineers
•ind Trainmen, states that It
wholeheartedly supports the risk
analyses and tfidl Hie appropriate
meli ics essential lo H rielmled risk
nnnlysis are provided in this appendix.
Dow. AAR, mid 1MB nlw pravidtirj
comments. Most notably. 1ME Indicated
Iliat it suppoils iha faLlora. hut buguesl
wo onhnnce tlioir usefulnnhs hy
providing a ranking of the criteria listed
in Appendix D or nn indication cifthe
order of precedence in which the factors
should ho coiuldcrnd IME notes, for
example, that a roulo with the bast
emergency response capability Is likely
to be a route that is more densely
populated and asks how these factors
should bo weighted in such situations

We agron (hat how (hose facloiu are
wmghlud and used is mi extremal)
Important aspect of an overall safely and
security risk assessment methodology.
However, we do not believe that a one-
slza-fits-aU approach to weighting the
factors provides sufliuiont flexibility for
rail carriers to address unique local
conditions or concerns Wo expect
earners to make conscientious efforts to
develop logical nnd defondable systems
using these fartors Tools lo asms! rail
carriflrR to use the factors lo nsjiesb the
safety and security vulnerabilities of
specific routes, including how to weight
the factors in performing the analysis,
ore boing developed with funding bv a
grant from the Department of Homeland
Security Initial prndurtii fmm Ibis
program were developed in 2007 and
are currently being evaluated and
refined We expect the analysis tools to
be available In 200B.

In this Interim final rule, wo are
adopting the list of factors as proposed
In the NPRM. with modifications for
consistency with requimiritints nf the B/

11 Commission Act Specifically, we are
adding high consequence targets, as
denned in S 1551(h)[2] lo the list of
factorb that must be considered
/ Pre-Trip Security inspections (§174 9)

PHMSA proposed in Ihe NPRM to
increase the scope of the current aaiety
inspection to include a security
m^pfirlinn of all rail cars carrying
placarded loddb of liazHrdous materials.
The pnmaiy fucui uf the enhanced
inspection is to recognize ail IED, which
Is a devicn fabricRtHcl in en improvised
manner Incorporating explosives or
destructive, lethal, noxious,
pyrotechnic, or incendiary chemicals In
its design, and generally including a
power supply, a switch or timer, and a
detonator or initiator

To guard against the possibility that
an unauthorized individual could
tamper with rail cars containing
hazardous materials to precipitate an
incident during transportation, such as
dalonatiun or release using an IED. we
proposed lo require the rail carriers' pro-
trip inspections of placarded rail cars to
include an inspection for signs ol
triinpei Ing with the rail car, including its
seals and closures, and an inspection for
any Hum lhat does not belong, is
suspicious, or inny be an IED. When on
indication uf tampering or a foreign
object Is found, the rail carrier must take
appropriate actions, before accepting tha
rail car far further movement, to ensure
(he security of tho rail cai anil ilh
contents have not bemi compromised

Ilia Ruiniiieiilerb overwhelmingly
support the proposed inspection
n»|uireiiienl One coimnenter, BNSF
Railway Company, asks PHMSA to
provide specific details on how the
inspection should be performed. It asks
il walking the tram or inspecting il frnm
a slow moving vehicle would suffice for
tha inspection requirements. Another
commontor. Dow. asks if PHMSA or
TSA will provide the additional training
necessary for rail (.arrittrs lo comply
with the proposed changes The
Chlnrmfl Institute states that the
additional training required in
conjunction with regular training
should not be overly burdensome.

Based on commentors' support for
enhanced security inspections, we are
adopting tho provision as proposed in
the NPRM. We offer the following
clarifications in response to the
commenters' questions

The security inspection of each
placarded roil car should bo performed
in conjunction with tho safety
Inspection currently required under
§17411 Th» inspection is to be
conducted at ground level and at a close
enough distance so that any problems

can bo readily identified A complete
inspection will nncompass tha entire
rancor at ground level, including the
area beneath the rail car. thus, a proper
inspection will cover more of a rail car
than can he seen fmm H &luw moving
vehicle An Inspector must be able to
Identify signs of tampering. Including
closures and seals, suspicious Items or
items that do not belong, and other signs
lhat the security ot tlu> car may have
boon compromised, including the
presence nf an (ED Wheie an indication
of tampering or a foreign object is found,
the rail earner must lake appropriate
actions to ensure the security of the rail
car and its contents have not bean
compromised before accepting tho rail
car for further movement.

We understand from tho comments
submitted by AAR that training to
enable rail carrier personnel to comply
with the security inspection
requirements is already provided in
nicihl CiirriHrs' rurrmit inspection
[jrogrdnui In addition, as wo stated In
llin preamble tu the NPRM. TSA Is
developing Instructional materials to
aislflt rail carriers m (mining employees
on identifying IEDs end signs of
tampering. This limning material should
bo completed and available by the
middle ill 2IHM
K Preemptive Effect of This Interim
Final Rule {§172 822)

Because of Hie high level nfnileresl m
tliis issue, wo proposed to address llin
preemptive effect of the final rule in llin
regulatory text We explained our
judgment that stale and local regulation
of rail routes for shipments of hazardous
materials is preempted, by operation of
the Federal hazardous materials
Iransportiition low (40 U B.C. 512S) and
the Federal Rail Safety Act (49 U.S C
20100). based on the agency's duLisitm
in Docket No HM-232 lo leave the
routing of hazardous materials
shipments to the judgment of rail
carriers. We also stated our view that
the route analysis and selection
proposals in the NPKM. if adopted,
"would have the same preemptive effect
upon slates, political subdivisions, or
Indidii trilins," hfluaiisH those proposals
would "not change PHMSA's basic
approach in HM-232 of leaving ultimate
hazardous materials routing decisions to
the mil aimers " 71 FR at 7664!! A
7G04fi.

We ipHCifically invited comments
from inlHrablud stales, pulilicdl
subdivisions, and Indian tribes.
Immediately after publication of the
NPRM. we sent individual letters to tin
mayors of twelve cities whore local
officials had expressed concerns about
routes of rail shipments ofhiiziinhius
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materials and lo the following
organizations: The National Governors
Association, Council of Stnto
Governments. National Confbrcncc of
State Legislatures, United States
Conferenco of Mayors, Natinnnl
Assonntion of Counties. National
League of Citios. and National Congntis
of American Indiana In those letters, wo
summarized the proposals ID the NPRM
and provided a copy of the NPRM.
encouraged participation in the
rulemaking and the public meeting on
February 1. 2007, and offered to moel
separately to discuss the rulemnking in
detail. None of the organizations or
cities accepted our offer to meet
Mifiaralely to discuss the NPRM, nor did
(hey pariiupate in the public meeting.

In resptiiibe lu the NPRM and these
additional (utters, we received
numerous comments on whether or not
slates and political itubdivisions aie
proem pled from nnpobing additional
designations or raslrictiona on ruulm for
roil shipments of hazardous materials,
beyond iho route analysis and selection
prncoss proposed in the Nl'RM In
guneral, continents from industry
included statements that there is a nnod
far "national uniformity on tho rail
routing of TIH, explosive, and
radioactive materials" [ACGJ, that "|h|y
preempting state laws that restrict the
movement of hazardous material*.
PHMSA will ensure hazardous matcuaU
cuntinue lo travel OH the safest nml moit
secure mode of transpoilation for Ihuha
items" (TFI. NITL). and that "Federal
mlemaking and enforcement of
hazardous materials regulations allows
for a unified plan to effectively
implement best practices throughout ihii
nation" and "minimizes confusion For
regulated entities by utilizing uniform
criteria for all facilities" (Chlorine
Infill I ii t«]

However, some of the comments from
shippers end carriers criticized the
ajiacifin language proposed in die
NPRM. IME questioned "why the
statemenl wjs limited to these proposals
and does not encompass all of the
agency's socunty rules, or even ell of the
agency's security plan rules." In a set of
inmlly-filed comments. Dow, Olin.
Norfolk Southflm, Union Pacific, and
Occidental ask PHMSA to "expand the
preemption considerations described in
proposed § 172 a2U[g)," because
"routing is only one aspect of state and
local regulation that has the potnntml to
conflict with federal regulations " These
companies also stated that "49 U S C
201UH only authorizes state regulation
In limited circumstances and excludes
all references to 'political subdivisions
of a Slate' (i.e local government safety
or security regulation)." (Emphasis In

original] In its separate comments. Dow
stated that "PHMSA should make It
abundantly clnnr thiit tho federal
liazardous malarial transportation law,
40 U S C. 5101 el sen . substantially
siih<niimu nil slate, local, and Indian
tribe laws an ilia subject matter of Uio
1KB of rail lines for the transportation of
hazardous malm-iata."

AAR averted lh«U the NPRM "faillsl
to provide the public with proper notice
.is lo UIH scorn of presmption. The
fiindamenlal preemption provision for
rdilrcmd safely and security
requirements is 40 IJ S C section
20106." which "applies lo regulatory
actmn taken by any aguiicy within DHS
or DOT. including FRA. PHMSA, and
TSA." AAR also slnled Ilia! the NPRM
tails short in addressing preemption
because the preemption provision il
proposes only addresses one aspoct of
the NPRM. routing requirements:
exceeds its statutory authority by
providing thai PHMSA can waive
preemption of state or local routing
raimii amenta, and ignores the complete
prumiiptiun uf local regulation of
railroad Srifuly and security

Similrirly. iliu City of Cleveland. Ohio
hldteri that the regulatory text proposed
in the NPRM should also refer to 4U
USC sutlinn 2010G. and also
contended that §20106 allows "slate
(Hiveinmmils (interpreted by case law to
nlflu include local governments]" to
adopt an additional requirement on rail
I rnns portal iun which- "(1] is necessary
tu »l i initiate or reduce an essentially
local saletv or security hazard, is not
iiiixiiiipatiblu wfth a law. regulation, or
nrder of the United Slates Government,
anil (.11 floes not unreasonably burden
mlerHlHte ncmimerce." The City ol
Cleveland. Ohio also asserted that, as
onu of the high throat urban areas
(HTUA) designated by TSA, "it should
bo provided with special consideration
with respect to its needs lo adopt
enhanced regulations and the possible
need to enact specific muting
restrictions for rail."

PHMSA agrees with those comments
that suggest that the regulatory language
on preemption should rofnr to hnth 49
USC section 5125 and 20106. because
both of those provisions must be
considered in any determination
whether a non-Federal requirement on
rail transportation of hazardous
materials is preempted. See CSX
Transportation, lac. v. Eastenmod, 507
(7 .S fi-JB, GG3 n. 4 (1993), CSX
Transportation. Inc. v Public Utilities
Comm'n, 901 F.2d 407, 501 (6th Cir
1990], cort. denied, 408 U.S 1066(1991)
('any regulation" adopted by tho
Secretary of Transportation respecting
railroad safety matters, regardless of the

law under which tho regulation is
adopted, may havo preemptive effect
under 5 20106) Moreover, an staled in
the Nl'RM. PHMSA has concluded (and
the United States has taken the position
In the ponding lawsuit ovur I lie District
of Columbia (District] ordinance) that
both SS 5129 and 2010G preempt any
non-Federal designation or restriction of
routes for rail shipment!! of hazardous
materials.

PHMSA also agrees wfth those
commenters who suggested that we
clarify that the prmmption provisions of
49 U.5.C. sections 5125 and 2010(3
apply to all of tin* HMR. nut just to
§ 172.A20. Thorefbra. in place of
proposed % 172.820{g). wo are adding a
new § 172.822 dealing with the
preemptive effect of the HMK, Including
subpart I. Section 172.822 refers to Ihct
ulalutory standards for preemption in 40
USC. sections 5125 and 20108. which
WA ualmva would apply to any state, -
local, or Indian [ribci requirement
nffoclinu ilia Iniiibuurldlicin of hazardous
materials, Including the designation or
restriction nf routes lor rail shipments of
hazardous materials.

Tho District referral] tu tho pending
lawsuit by CSX Transportation, Inc
which dmlleiujes the District's
ordinance against mil shipments ol
certain types and iiuantituis ol
hazardous materials within 2 2 miles of
tho U S. Capitol building The District
stated that "iho fundninental rule of
government is to protect ils citizens
That rale should bo lull lo (hu District
here, and not given lo pnvatu industry,
unless and until Iho fedora! government
develops tho capacity lo make such
determinations " The City of nallnnnro,
Maryland, emphasized that ilia tluLiHiciu
of tho Court, of Appeals in the CSX
litigation "did not represent a final
ruling on the merits of the issue." but
simply overturned the District Court's
denial of a preliminary injunction.

Hie Chairman and throe other
members of tho Homeland Security
Committee of the U S House of
Representatives stated there is a naari
lor "clear and mandatory direction from
tliu federal government," and a "finding
of preemption is n gift lo the industry
end strips away local and state
government!)' ability to protect its
citizens."

As we have indicated elsewhere in
tliis rule, rerouting ol hazardous
materials to avoid densely populated or
sensitive areas may wall fncruaso safety
and security risks. Moreover, routing
restrictions or prohibitions enacted by
slates or local governments transfer
safety and security risks to other areas
but do little to nchlevn enhanced safety
and security for the rail transportation
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system as e whole. We note that
virtually every urban and suburban
jurisdiction in the United States hns a
population density that is a matter of
concern In planning for and regulating
hazardous materials transportation; if ill I
of the jurisdictions located on or near
rail routes were to onnr.t muting
restrictions applicable to tho rail
transportation of hazardous materials,
such transportation would come to a
virtual standstill. The provisions
adopted In this Interim final rule will
nuhicc the overall risks posed by ilia
moviunenl of explosive, PIH, and
radinachvB materials by rail, without
imposing an undue burden on
transportation

In § 1528 of the 9/11 Commission Art.
Congress rastmnlurvd the preemption
provision in 40 U 5 C 2Q1QG by placing
the then-existing language in a new

Raragraph (a), and in a new paragraph
i) clarifying what stale law causes of

action for personal injury, death, or
property damage arc not preempted
The Joint Conference Koport un §1528
makes clear that the restructuring of 4<)
U.5.C 2010D was not Intcndod to innta
any substantive change to tho manning
of new paragraph (a). Kather. as
sprctfitid in § 1551(h). tlio specific
nulliority of states, localities, and Tndinn
tribes is limited to providing
information on the security risks to
high-rnnsiiquonce targets along or m
proximity to a route used by a mil
can-fur In transport sccunty-aeiuritive
materials. Nonetheless, js discussnd
abovs. iliu, does not prevent rail carriers
From working with state, local, and
tribal KuvnrnmHnls, Including sharing
information es necessary and
approprmle, to enable these non*Kcdrral
government bodies to provide
meaningful input Into the rail carrier's
process of conducting the route safety
and security analysis, and making
routing daemons based on that analysis,
as required by thih Interim final rule.
We encourage such cooperation
between rail camnrs imd state, local,
and tribal officials

In this regard. Eureka County.
Nevada, expressed concern that the
proposed requirements for rail earners
to select the roules based on an analysis
of safety and sunurity risks would
preempt tho announced program of tho
Department of Energy (DOE) to work
with stakeholders, including state
regional groups, in selecting routes for
shipments of spent nuclear fuel to
Yuccn Mountain. We do not believe that
this interim final rule will adversely
affect the DOE program for selecting
spent nuclear fuel routes. Indeed, the
DOE effort in include stakeholders in Its
route selection deliberations is precisely

the model we mandate that tail carriers
follow as thoy Implement the provisions
adopted in tins interim final rule—that
is, to work with state and local
governments in conducting route safely
and Awjinty analyses and En making
muling decisions based on tho analyses
Nothing In this interim final rule should
be construed or applied in a manner
inconsistent with DOE fulfilling It*
obligations under § iao(n) of tho Nuclear
Waste i'nliry Act to provide tochnic.il
assistance and funds to states and tribes
Fni (mining public safety officials on
procedures for safe routine
transportation and emergency response
with regard to spend nuclear fuel or
high level waste shipments to a
repository.

The National Association of SARA
Title III Program Officials, the Colorado
Emergency Planning Commission, and
the Jefferson County, Colorado. Local
Emergency Planning Committee stated
that "preemption must come with a
benefit" and tluil "PHMSA should
require carriers la consider increased
nsk to a community as part of thuir
routing decisions." We note in this
regard that the routing safety and
security analyses adopted m ilus
Interim final rule mqiiire rail carriers to
consider the safety and security risks of
the routes thoy use. considering factors
such an jiapultillon density along lh«
route, venues along the route (sta turns,
evenls. places of congregation),
emergency response capability along the
route, iincf areas uf high consequence
along tho route

VIIJ. Regulatory Analyses and Notices

A Stdliitary/Legal Authority for This
nulemahng

This interim final rule Is published
under authority of Federal Hazardous
Materials Transportation Law (Federal
Hazmot Law; 4<) U.S.C. 51 Dl et seq)
Section 5103(bJ ot Federal Hazmat Law
authorizes the Secretary of
Tmn>t[]urlHtion to prescribe regulations
for (lie safe transportation, including
security, of hazardous materials in
intrastate. interstate, and foreign
commerce. In addition, this interim
final rule is published under authority
of the Implementing the
Recommendations of tho Q/l l
Commission Act of 2007. Section 1551
of the 9/11 Commission Acl directs the
Secretory ofTransportatian, in
consultation with the SacrelHry of
I lomoland Security, to publish a final
rule by May 3,2000, based on tho
NPRM published under this docket on
December 21.20DB. In accordance with
Soclkni 1551 [el of the Act. PHMSA'J
final rule must requfra rail carriers of

"sccurity-flftncitive materials" to "select
the safest and most secure route to bo
used In transporting" those materials,
based on the rail currier's analysis of tlm
safety and security risks on primary and
allumalfl transported on routes over
which the carrier lias authority to
nperale

B. Executive Order 12BR6 and DOJ
Regulatory Policies and Procedures

This interim final rule Is a significant
regulatory action under section 3(f]
Executive Order 12866 and. therefore,
was reviewed by the Office of
Management and Budget (OMB). The
intprtm final rule is a significant rule
under the Regulatory PoJiries mid
Procedures aider Issued by the U.S
Department of Transportation (44 PR
11034) We completed a regulatory
evaluation mid placed it in tho docket
for thin rulemaking.

Gfliiomlly. costs associated with the
provisions of this interim final rule
include cnsls for collecting end
retaining data and performing iho
mandated mute safety and seem ily *
analysis Wetmtiiuate total 20-year costs
to galhur the data and conduct the
analyses proposed in this Interim final
rule to ha about 520 million (disconntfld
at 7%).

In addition, rail carriers and shippers
may incur costs associated with
rerouting shipments or mitigating safely
and security vuliiRrahihlies identified .14
a result nf tlmir mule analyses BOCHUSU
the interim final rule buil<L> on tho
current route evaluation and routing
practices already in place for most. If
not all, railroads tlmt liaul (he types of
hazardous malm ialt> covered, we do not
export rail carriers to incur significant
costs associated with rerouting The
lailrondn already conduct imil« analyses
anil nt-rouling—in line with what tins
rule would require—In accordance with
the AAR comments and Circular
OT-55-I Moreover, the smaller carriers
[regiaruils and shnrl hues) are unlikely
to have access lo many alternative
routes, and where an alternative does
exist, it is not likely lo be safer end more
secure than the route they uro currently
using If there is an alternative route the
carrier determines to bo safer and mare
secure than the one it is currently using,
the carrier could witli switch routes,
even in the absence' of a regulatory
requirement, because it reduces the
overall risk to Its operations Such
reduction in risk offers a significant
economic advantage in (belong run

Identifying and mitigating security
vulnerabilities along rail roules is
currently being dona by the railroads
We believe that readily available "high-
tech" and "low-tech" measures are
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being quickly implemented. The
development, procurement, and wide-
spread installation of tha more
technology-driven alternatives could
take several veers, however, I'HMSA's
previonx security niln required Ihft
railroads to have a necunty plan that
Includeti an route becurity 'flii* exist ing
regulatory requirement, coupled with
industry efforts to address aacurity
vulnerabilities, has caused railroads to
enhance their security posture. As with
routing decifliona. such reduction in risk
offors a significant economic advantage
in the long run. Therefore, wo expect
that tho cost of mitigation attributed
solely to this Interim final rule will nut
bs significant We note in this regard
that safety and security measures are
Intertwined and often complementary;
therefore, separating security costs from
safety costs is not feasible

We do not expect this interim finnl
rule to result in a diversion from
railroads In trucks. For ihe movements
subject to this rule, transportation und
distribution patterns, wiln associated
(iifnislrucluni, leiul to be wall-
established For example, the vrft
majority of PIH offemn ship hy rail,
mdned. many do not have mo
Infrastructure (loading racks, product
transfer facilities) necessary to utilize
trucks For such transportation.
Moreover, the current Heat of nnrgo tnnk
motor vehicles is insufficient to handle
a significant shift of PIH cargnoh From
rail to highway—for oxampln. them am
only 85 cargo tank motor vehicles used
for tho transportation of chlorine.
Because it tans about four tank trucks
to haul the amount of product that can
be moved in a rail tank car. the Industry
would have to build many rnorr trucks
to accommodate a shift In transportation
from rail to highway, necessitating a
significant expansion in current tank
truck manufacturing capacity. In
addition, because It takes four trucks to
transport the some amount of product as
a single rail tank car. It generally is only
cost-effective to utilize trucks for
relatively limited distances. A farm
cooperative or agricultural products
distributor, fur example, typically
receives large quantities of anhydrous
ammonia by nil car and offloads the
material into storage tanks for
subsequent truck movement to local
customers.

Changing these established
transportation patterns would require
substantial Investment In new capacity
and infrastructure, vastly exceeding the
costs of complying with the interim
final rule. Under these circumstances,
we do not expect any shift in
transportation mode as a result of
implementation of this interim final

rule. Wo note in this regard that no
commanlcra raised this issue in their
discussions of the poleiitiHl impacts of
the proposals in tho NPRM Overall
transportation costs should not
substantially increase because of this
interim final rule.

Estimating the sncin ily benefits of the
new rnquiraments is challenging
Accident causation piobiibilities can be
estimated based on uucldent histories in
a wey that lite probability of a criminal
or terrorist act cannot The throat of an
attack ifl virtually iniimssible to assess
from a quantitative standpoint It is
undeniable thai haznrrlous niritenuls in
transportation arc n possible targtil of
terrorism or sabotage. The probability
that hazardous materials will be targeted
is, at best, a guess. Similarly, the
projected outcome of a terrorist attack
cannot bo precisely estimated. It ts
assumed choices will be made to
maximize consequences and damages
Smnurins can be envisioned in which
hazardous iiialei ials could be used to
indict hundreds or uveu thousands uf
ralrililiiiK Tu drita, ilium have been no
known or specific threats dgniiibl freight
railroads, rail cars, or Innk cars, which
makitti all of these elements even more
difficult to quantify Security plans
luwur risk through the identification
and mitigation ol vulnerabilities
TlmrHfnrR, rnil cameis and the public
benefit from the development and
implementation 0!" serjurily pluiis.
rlowavHT, forecasting the benefits likely
to result from plan implementation
raquinK tho nxorclsi* of judgment and
necessarily includes subjective
elements.

Tho majur benefits expected lo result
from this iiilunin fmul rule relate to
nnhanrod safely and sncurily uf tail
shipments of hazardous mateunls We
estimated the costs of n major ncridnnl
or terrorist incident hy calculating the
costs of tho January 2005 Granileville,
South Carolina, accident This accident
killed nine people and injured 554
more. In addition, the accident
necessitated the evacuation of mnrn
than 5.400 people. Total costs
associated with the Cranitoviltc
accident arc almost $126 million The
consequences of an intentional release
by a criminal or terrorist action,
particularly in an urban area, likely
would be more severe than the
Gronitevillo accident because an
intentional act uould bo designed lo
inflict tho must damage possible The
requirements of the mtorim final rule
are intended to reduce the safety and
security risks associated with the
transportation of the specified
hazardous materials If the measures
proposed in this interim final ruin

prevent Just one major accident or
intentional release over a twenty-year
period, the resulting bonofits would
more than Justlty the potential
compliance costs, we believe that they
could

C. Executive Order 13132
This interim finnl rule has bean

analyzed In accordance with the
principles and critorij contained in
Executive Orders 13132 ("Fcdoralliiin")
and 13173 ("Consultation and
Coordination with Indian Tribal
Governments") This interim final rule
would not have any direct effect on tho
shilei, their political subdivisions, or
Indian tribes: it would not impose any
compliance costs; and it would not
rifled the relationships between tho
national government and the stares,
political subdivisions, or Indlnn tribes.
or the distribution of power and
responsibilities among the various
levels of government

Section VI K above contains a
discussion of PI [MSA's conclusion llml
tho decision m Ilia Mdn.li 25, 2003 final
rule In HM-2A2 lu leave to mil carriers
thn spoufics of routing rail shipments of
liHzarduub materials preempts all states,
their politico) subdivisions, and Indian
tribes from prescribing or restricting
routes lor rail shipments of hazardous
materials, under Federal hazardous
material transportation l.iw [40 U.S C.
fil25) and the Federal Rail Safely Act
(4ll U.S C. 2U1G6). In that section, wo
also discuss the comments on the
proposed Itmgunge In the NPRM
concerning the preemptive effect uf
HM-232 and this interim final rule and
explain the reasons for adopting raviem!
language in 49 C.FR 172 H22

D. Executive Order 13173
We analyzed this interim final rule in

accordance with tho principles and
criteria prescribed in Executive Order
13175 ("Consultation and Coordination
with Indlnn Tribal Govern intuits")
Because this Interim final rulu does not
significantly in uuii|iitily uffticL tribes,
.iiid due* not impose substantial and
direct compliance costs on Indian tribal
governments, the funding and
consultation requirements of Executive
Order 13175 do not apply, thus, a tribal
summary impact statement is not
required.

E Regulatory Flexibility Act. Executive
Order 13272. and DOT Procedure* and
Policies

To ensure potential impacts of rules
on small entities are properly
considered, we developed this Interim
final rule In accordance with Executive
Order 13272 ["Proper Consideration of
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Small Entilios in Agoncy Rulomaking"]
and DOT'S procedures and policies to
promote compliance with Hie
Regulatory Flexibility Act (5 U.S.C. G01
atsctj.)

The Regulatory Ptnxibihty Act
requires an agency lo review regulations
to assess their impact an small entities.
An agency must conduct a regulatory
flexibility analynis unions it UHtnrminuh
and certifies that a rule Is not expected
lu lidvti a siyiiifiiMiil impiH.1 un a
substantial numhorof small entities.

Thu Small BuaiiiHhi Adiiiiiiislrdliun
(SBA) permits ogancms to aller the SDA
dflffnltions for smnll businesses upon
consultation wldi SBA and in
conjunction with public comment.
Pursuant to this authority. FRA
published a final rule [68 PR 24301.
May 0,2QD3J defining a "small entity"
as a railroad meeting the line haulage
revenue requirements of a Class III
railroad Currently, the revenue
requirements are S20 million or less in
annual operating revenue This is the
definition used by PHMSA to determine
tho pnlentidl iinuHd of this interim final
rule on small entities.

Nut all small railroads will be
required In comply with the provisions
of 111 is interim final rule Most ot the
510 binall lailromls transport no
haznnlnus mulBrifilfl PHMSA HIII! FRA
BRlmiata there are about 100 small
railroads—or 20% of nil small
railroads—thnt could potentially be
affoc.lBd by this inteiiui final rule Cost
impacts for small rail rands will rasull
primarily from I he ciists fur data
collection and analysis PHMSA
estimates tho coat to each siiull railroad
to hn $2,770 70 j»r year over 20 years,
discounted at 7%. Based on small
railroads' annual operating revenues,
those costs arc not significant Small
railroads' annual operating revenues
range from S3 million to 120 million
Thus, the costs imposed by tho interim
final rule amount to between 0.01% and
0 09% of a small railroad's annual
operating revenue

This interim final rule will not have
a noticeable Impact on tbo competitive
position of tho affected small railroads
or on the email entity segment of tho
railroad industry ns a whole. Tho small
entity segment of the railroad industry
faces little in the way ofmtramodal
competition Small railroads generally
serve as "feeders" to the larger railroads,
collecting carloads in smaller numbers
and at lower densities Uian would bu
economical for the larger railroads They
transport those cars ater relatively short
distances and then turn them over to the
larger systems, which transport them
relatively long distances to their
ultimate destination, or for handnff back

lo a bind Her railroad for final delivery.
Although their relative Interests do not
alwaya coincide, tho relationship
between tho largo ond small entity
segments of tho railroad industry is
more supportive and co-dependent than
competitive

It is also rare for small railroads to
compete with each other. As mentioned
above, small railroads generally servo
smaller, lower density markets and
customers. They tend to operate in
markets where there is not enough
traffic to attract or sustain rail
competition, largo or small Given the
significant capital investment required
(to acquire right-of-way, build track.
purchase flnnt, ate ), new entry in the
railroad Industry is especially rare
Thus, even lo the extent the interim
final rule may have an economic
import, it should have no impact on tho
intramodal competitive position of
small railroads.

WB did nnt raifllio any comments in
opposition to our conclusion that this
m remaking will not have a significant
impact on a substantial number of small
entities Based on Iho lack oC opposing
comments. Uio foregoing dmcusiiion.
and morn detailed analysis in the
regulatory evaluation fur this interim
final nilu, I i-Brlify that the provisions of
this mlerim final rule, if adopted, will
nnt have a significant impact on a
substantial number of small entities

F Paperwork Rerluctlon Act

Tins Interim final rule may result in
on increase in annual burden and costs
under Office of Management and Budget
[OMB) Control Number 213 7-081 2.
PHMSA currently has an approved
information collection under OMB
Control No. 2137-OU12, "Hazardous
Materials .Security Plans" expiring May

Under tho Paperwork Reduction Act
of 10U5, no parson is required to
respond to an information collection
unless it bus been approved by OMB
and displays a valid OMB control
number 5 CFR 1320 B(d) requires that
PHMSA provide interested members of
tho public and affected agencies an
opportunity to comment un information
and rccordkooping requests.

This notice identifies a revised
information collection request that
PHMSA submitted to OMB for approval
based on the requirements in this rule.
PHMSA has developed burden
estimates to reflect changes in this
proposed rule We estimate that the total
information collection ond
recordkmpmg burden for the currant
raquiromonls and AH specified in this
rule would bo as follows-

OMB No. 2137-0612, "Hazardous
Materials Security Plans"

First Year Annual Uurdtin:
Tntol Annual Number of

Respondents. 139.
Total Annual Responses: 139
Total Annual Burden Hours. 51.400.
Total Annual Bunien Cost

S3.130.H5q.27
Subsequent Year Burden:
Total Annual Number of

Respondents' 130
Total Annual Responses. 139.
Tatal Annual Burden Hours. 13.G77
Total Annual Burden Cost-

$831.971 91
Direct your requests for a copy of tha

information collection to Deborah
Boothe or T Glenn foster. U S
Department of Transportation, Pipeline
& Hazardous Materials Safety
Administration [PHMSA). Enst
Building. Offinfl of Hazardous Materials
Standards (PHH-ll). 1200 New Jersey
Avenue Southeast Washington DC,
20R<»I. Tulephoiie (202] 3BB-B553.
G. Regulation Identifier Number {RIN)

A regulation identifier number [KJNJ
is assigned to each regulatory action
listed in the Unified Agenda of Fedar.il
Regulations. The Regulatory Informal ion
Service Cantor publishes the L/nilled
Agenda in Apnl and Ortobor of each
year Tho KIN number contained in the
heading of this document can be used
to rross-referenre this action with tho
Uniliml Aytnidn

H Unfunded Mandates Reform Ad
This interim final rule does not

impose unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It dues not result in costs of
$120 7 million or more to either state,
local, or tribal governments, in tho
aggragato, or to tho private sarlor. and
is the least burdensome alternative lo
achieve the objectivn of the rule.

I. Environmental Assessment
The National Environmental Policy

Act. 42 U S.C 4J21-4375. requires that
federal agencies analyze proposed
actions to determine whether the action
will have a significant impact on tho
human environment. Tho Council on
Environmental Quality [CEQJ
regulations order federal agendas to
conduct an environmental review
coiifcidenng: (1) The need for the
proposed action; (2) alternatives to the
proposed action. (3) probable
environmental impacts of the proposed
action and alternatives; and (4) the
agencies and parsons consulted during
the consideration process 40 CFR
1508 9[b)
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In accordance with the CEQ
regulations, wo completed an
environmental assessment far this
mierim final rule that considers the
potential environmental impacts of
three alternatives The environmental
assessment is available for roviow in the
public docket for this ruleinaklug.

The provisions of this, interim final
rule build on current regulatory
i equipments to enhance the
transportation safety and security of
shipments of hazardous materials
transported by rail, (hereby reducing the
nsks of an accidental or intentional
release of hazardous materials and
consequent environmental damage Tho
net environmental impact, therefore.
will be moderately positive. There are
no significant environmental imnncln
associated with (his interim final ruin

/ PtivacyAcI

Anyone is able to search the
electronic form of any written
communications and comments
racflived into any of our riockals by (lie
name of the individual submitting the
document (or signing (he document, if
submitted on behalf of an association.
business, labor union, ate.). You may
i ovlew CO T's complete Privacy Act
Statement in the Federal Register
pnhlifihi'd on April 11. zmn (f15 PR
19477} or you may visit hllp-//
n»inv

List of Sub|octa

49 CFB Part 172

Hazardous materials transportation,
Hazardous waste. Labeling, Packaging
and containers. Reporting and
recordkeeping requirements.

•lOCFRPart 174

Hazardous materials transportation.
Rail carriers, Reporting and
recordkooping requirements
• In consideration of the foregoing, wo
are amending title 40 Chapter I.
Subchaptor C, as follows:

PART 172— HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS.
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION. AND
TRAINING REQUIREMENTS

• 1 Tho authority citation for part 1 72
continues to read as follows:

Authority: 49 U S.C 5101-S12B. 44701; 4D
CFR 1.53.

• 2. Revise the title of subpart 1 of part
172 to read as follows-

Subpart I—Safety and Security Plans

• 3 Add new §172820. to read M
follows

9172J20 Additional planning
requirements (or transportation by rail.

(a) Genera/. Each rail carrier
transporting in commercu onw or more
of the folio wing materials is •nihjei.l to
the additional safety and security
planning rftmiirBniaiits ot this section:

(1) More than 2,266 kg (5.000 Ibs) in
a single carload of a Division 1.1.1.2 or
1.3 explosive:

(2) A bulk quantity of a material
poisonous by inhalation, ns defined in
§171 8 of this subchapter (including
anhydrous ammonia); or

(3) A hiuhwdy route-controlled
(quantity of a Class 7 [rHduMLtive]
material, as defined in 5173.403 of tins
siibthaplar.

(b) Commodity data Not later than 90
days after the end of each calendar year,
a rail carrier must rompiln commodity
data for the previous calendar year for
the materials listed in paragraph l«0 of
this buction, except thai for calendar
year 2000, data may be compiled for the
G-month period beginning July 1.2008.
The following stipulations apply to data
collnctnd

[1] Commodity data must be collected
by route, u line sutunanl ur (.orles uf line
segments as aggregated by the rail
carrier. Within the rail earner solociod
route, thn commodity rl.iln must identify
the geographic IncHhan ot I KB routH mid
the lutal number of shipmpnts by UN
iiluuf ilicaliun number for the materials
bpHLiDeil in [Mragraph (a) of this
section

(2) A carrier m.iy iBinpilit i umiiiodlly
data, by UN number, fur all CIiiss 7
materials transported (instead of only
highway route controlled quantities of
Class 7 materials) and for all Division
G 1 materials transported (instead of
only Division 8.1 poison inhalation
hazard materials)

(c) nail transportation route analysis
For each calendar year, a rail carrier
must analyze the safety and security
risks far the transportation routc(s),
Identified in tho commodity data
collected as required by paragraph (b) of
this section. The route analysis must be
in writing and include the (actors
contained in Appendix D to this part, as
applicable

(1) The safety and security risks
present musl bn HiinlyziiH tor the mute
and railroad facilities along the route.
For purposes of this section, railroad
facilities are railroad property
including, but not limited to,
classification and switching yaids.
storage facilities, nnd non-pnvntn

sidings. This term does not include on
affuror's facility, private track, privato
siding, or consignee's facility

(2) In performing the analysis
required by this paragraph, the rail
carrier must seek relevant information
from state, local, and tribal officials, as
appropriate, regarding security risks to
high-consequence targets along or in
proximity to the routa(s) utilized. If a
roil carrier is unable to acquire ralevaiil
Information from state, local, or Inbnl
officials, then it must document thai in
its analysis For purposes of tins section,
a high-consoquence target means a
property, natural resource, location.
urea, or othei target designated by the
Secretary of Homeland Security that is
a viable terrorist target of national
significance, llm attack of which by
railroad could result in catastrophic loss
of life, significant damage lu national
security or defense capanilitiwi, or
national economic harm

(d) Alternative! route analysis (1) For
each calendar year, a rail carrier musl
identify practicable) allnmalivu routes
over which It has authority lu opttnite.
if an alternative exists, .is an dllemutivo
route for each of the transportation
routes analyzed in accordance with
paragraph (c] of this suction. Tho carrier
must perform a safety and security risk
assessment of the alternative routes for
comparison lu tho route analysis
proscribed in paragraph (L) of this
section Tho nltnrnativo mute analysis
must be in wi itinu and inrliiile thr
crilnna in Appendix D of this part.
Whim determining practicable
alternative routes, the rail carrier must
consider the use of interchange
agreements with othoi rail carriers Tho
written alternative route analysis must
also consider.

(1) Safety and security risks presented
by use of tho altornativu ruu1e[s],

(11) Comparison of llie safuty and
security nsks oflhoallernalivets] to the
primary rail bansportutiun mule,
mrlmling the risk of a catastrophic
release from a shipment traveling along
each route:

(iii) Any remediation or mitigation
measures Implemented on tho primary
or alternative routofs), and

(Iv) Potential economic effects of
using tho alternative ratitofs), including
but not limited to the economics ofthn
commodity, route, and customer
relationship

(2) In performing the analysis
required by this paragraph, the rail
comer should conk relevant information
from state, local, and tribal officials, as
appropriate, regarding security risks to
high-consequence targets along or in
proximity to the alternative routes If a
rail carrier determines that it is not
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Buprcipriula to Beak such relevant
inforxnalion, llimi it must explain its
reasoning for that determination in its
analysis

[a] flouts Selection. A Lamer must use
the analysis performed as required by
paragraphs (c) and (d) of this section (o
select the route to be used in moving the
materials covered by paragraph (a) of
tins section. The carrier must consider
any remediation measures implemented
on « route. Using tills process, the
currier must dl loust annually review
and select the practicable route posing
the least overall safely anil security risk
The rail carrier must retain in writing all
route review and rtolection decision
documentation and restrict the
distribution, disclosure, and availability
of Information contained in the routo
analysis to covered parsons with a nced-
to-know, as described in parts 15 and
1520 of tills title. This documentation
should include, but is not 11 mi tod to.
comparative analyses, charts, graphics
or rail system maps.

(0 Completion of route analyses (1)
The Initial rail transportation route
analysis, alternative route analysis, and
route selection process required under
paragraphs (c.), [d). and [e) of this
section must be completed by
September 1.2009 In subsequent years,
the rait transportation route analysis,
alternative routo analysis, and route
selection piocess required under
paragraphs U). (<IJ> and (e) of this
.section must he completed no later than
the end of the calender year following
the year to which the analyses apply
Tim initial nnalysis mid route selection
determinations required undar
panujraplis (c). (d), and (a) of this
secliun must include a comprehensive
review of the entire system Subsequent
analyses and route selection
determinations required under
paragraphs (c), (ri), and (n) of this
section must include a comprehensive,
system-wide review of all operational
changes. Infrastructure modifications,
traffic adjustments, changes in llu
nature of high-consequence targets
locatnd along, or in proximity lo. the
mule, and any other changes affecting
the safety or security of the movements
of the materials specified in paragraph
(a) of this section that were
implomontod during the calendar ynar

(2) A rail carrier need not perform a
rail transportation route analysis.
allHTiinlive route analysis, or route
selection process for any hazardous
material other than the materials
specified in paragraph (a) of this
section.

[g] Storage, delays in transit, and
notification With respect to tho
material)) specifind in paragraph (a] of

Ih is section, each rail carrier must
ensure (he bafaly and security plan it
develops and implements under this
fiiihpart includes all of the following:

11) A procedure under which the rai I
carrier must formally consult with
offerers and consignees in order to
develop measures for minimizing, to the
extent practicable, the duration of any
sltirage of the material incidental to
movement (see § 171.8 of this
subchapterj Such measures should bo
implemented with mutual consent of all
parties.

(2J Measures lo prevent unauthorized
access to the imperials during storage or
delays In transit

(3] Measures to mitigate risk to
population centers associated with in-
transit storage.

(4) Moasuras in bo taken in the event
of an escalating threat level for materials
stored in Irdmiit

(5) Procedures for notifying the
aiiibifinwi in the event of e significant
delay during transportation: such
notification must ba c-uiiipletud within
48 hours after tho carrier has identified
the delay and must include a revised
delivery schedule A significant delay is
one that compromises Inn safety or
sacunly of the hazardous material nr
diilayft tho shipment beyond its normal
expected or planned shipping time
Notification should be made by a
method acceptable to both tho rail
carrier and consignee.

(h) Rccordkocping- (1) Each rriil
carrier must maintain a rnpy oflhw
information specified in paragraphs (b).
(c). [d). (e), anil [Q of this section (or an
electronic image thereof) that is
accessible at. or through, its principal
place of business and must make the
record available upon request, at a
reasonable time and location, to an
authorized official of the Department of
IVansportation or the Department of
Homeland Security. Records must be
retained for a minimum of two years.

[2] Each rail carrier must rebtnct the
distribution, disclosure, and availability
of Information collected or developed in
.tccordoncc with paragraphs (c). [d). (a),
and (f| of this section to covered persons
with a nead-lo-know, as described in
ports 15 and 1520 of this title

{0 Compliance and enforcement. II
tho carrier's route selection
documentation and underlying analyses
are found to be deficient, the carrier
may be required to revise the analyses
or make changes in route selection. If
LJQT linds that a chosen route is not the
safest and most secure practicable route
available, the FRA Associate
Administrator for Safely, In consultation
with TSA. may require the use of an
alternative route. Prior to making such

a determination. FRA and TSA will
consult with tho Surface Trdiisporlatlon
Dnard [STB) regarding whether the
contemplated alternative routo(s) would
ha economically practicable
• 4. Add new § 172 822 to read as
follows:

5172.822 Lhrilurttan enactions by states,
local governmente, and Indian tribes.

A law. order, or other directive of a
staid, political subdivision of a state, or
an Indian tribe that designates, limits, or
prohibits the use of a rail line (other
than a rail line owned by a stale,
political subdivision of fl slain, or an
Indian tribe) for the transportation of
hazardous materials, including, but not
limited to. the materials specified in
S 172.B20(a). is preempted. 40 U S.C
5125, 20106
• 5 Add new Appendix D to part 172.
to read as fallows.

Appendix D to Part 172—Kail Risk
Analysis Factors

A. l1ns uppondix sats forth tlin minimum
Lfilariu thul must ba considered by rail
earners when performing iho saluly and
security risk analysis, ruumnnl by S 172 82(1
The risk nnalyum In br pcrfumied niny Iw
[jiiHnUinUvQ, qualiiHtivi*. or n combination of
both. In addlliun la rtanrly irlnntifvInQ Iho
hazardous nuloriul[s) .ind routufc) being
nnalyzcd. llic annlyus mi»l provide n
ihflmiigli ilpqrnphnnurihelhnMts. nluiiljlu.il
uilnerabihlies. nnd nrllgaiinn measure*
ininleinunlud lu nddnus tdpnlifind
vulnerabilities

R In cviilunllng Iho uifaty and security at
hazardous malori.ils transport, sekiliuii of
lliti roulu fur trnnspiirliiliao is i nlirnl Fur llw
purpose of rail Lraiibpui lotion route anRlyaii,
us spccifiud in 5172.02(l[c| and (d). a rooto
may Include tho ponil where thu mrnur lakes
possoBBion of (he raolcnal and nil track, and
railroad fncililioB up la the point where ihr
mutvriiil Is. idlinquishcd tu analhur nnlity
Rinlrood faciliLEas arc railroad piupcrly
including, but not huulud lu. classification
and nwiicliiiig ynrdu, ciomgo fhcilitios, and
iiun-prlvalD sidings, howovor. they do not
mcludu UD uITurur^s fnulity. private trade,
pnvalo biding, or coiiElunt!f:'s facility Each
rail rarrier must use best efforts lo
rnminunicHtR with ita shippers, consignees,
and inlorlmlng partnurs lu ensure the safely
and security of shipments during all stages of
liansporlatlon

C RfKniiKoftrin varying onortiliiiH
enviranmentb and interconnected nature of
Iho mil system, ench carrier must select and
ducumont the analysis mathod/rnodal unod
und identify Uiu ruuluit tu be aualyzud

D. Tho safaty and sucunly risk an&lysiG
iniisi consider current data and information
o& well as changes that may niabonably bo
anticipated to occur during thr nnalynis yaar
I'octurs to ba cansldorod m the puifimiinnco
of Ihia safely and sccunty nsk analysis
include

1 Volume ofhnTiinluiu inntrnnl
Iranaptirlodi
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2. Rail Inffic density.
3. Trip length for route,
4 Pro&Boca and characteristics of railroad

ruciUllcs.
5 Track type, clnsi. and mnintannncn

•cbodulo.
b Track grada and curvature,
7 PicEoncour absence or signals and tram

cuiilial systems alung ihu route |"diirL"
versus signaled loiritory).

B. Pnuonco or absence of ivaysida liaxard
delect on.

0. Nuiobcr and typos ofanidu ironings;
10 Single varsus^lauble (rack territory:
11 Frequency end luuiliun uf LniLk

turnouts;
12 Proximity to icunic targets.
13. Fnviranmeiititlly sensitive or

•Ignificuil annul.
14 Population density Blang the route:
15 Vunuiw along the route (stations,

Bvnntx, plerm of rongrpgnlion),
16. Emergency response capability aloiu;

the route,
17 Areas aHildi umsaquuiiu; along thu

route, including high ransnquouco Inrgtiis us
defined En §172 020(c).

IK. Pienence of pauangor traffic nlung
mule (shared lrac*h

IB Spew) of imfn oppratiniur
20 Pnnbiuly tu im-niulu alum^c or repair

radium;
21 Knuwiilhrealfa, including any non-

publfc thrral scenario? provitlnil liy thn
Doparlniaul of Huiiieland SuLurily or Uiu
Dopflrtincnl of Transportation Tor cnmir use
in llui dowlopmont of ilia ruutu assessment,

22. Measures In placn in address apparent
sufuly and tfuuinly risks.

23 Availability orpmcliuiblii dllunmtivu
raulos

24. Past incidaiils,
25 Ovornl) limns in Imnsil,
20 lidiiilng anil skill levnl ufcruws, and
27. Impact on mil network lr<iffic. and

congestion

PART 174-CARRIAGE BY RAIL

• fi The authority ulatton for part 174
continues to rand as follows.

Authority: 40 U.5 C 5101-5126; 40 CFR
153.
• 7. Kaviso § 174 0 to read as follows:

S174 J Safety and security Inspection and
acceptance.

(a) At each location where a
hazardous material is accepted for
transportation or plac-ml in a train, the
earner must inspect each rail car
containing Ihe hazardous material, at
around leva), for inquired innrkiiig!>.
laboU, iilacanls, securflinnnt of closures,
and loakdgo. Those inspeLlions may be
performed in conjunction with
in&nantionft romiired under parts 215
and 232 of this title

(h) For nach mil car containing an
nmoiinl of hazardous material requiring
placarding in accordance with § 172 504
of this subcliapter, the carrier muut
vlbually inspect Ihe rail car at ground
level for signs of tampering. Including
closures and seals, for suspicious Hams
or items that do not belong, and for
other signs that the security of the car
may have been nomjirnnusud, Including
the presents ofiin improvised explosive
device Aa used in tins section, an
Improvised explosive device is a device
fabricated in an improvised manner
incorporating explosives or destructive,
lethal, noxious, pyrotechnic, or
incendiary chainIcals in its design, and
generally mchulas H puner supply, a
iwildi or tuner, and H detonator or
initiator Thu carrier bhould bo

particularly attentive to sign* that
security may have been compromised
on rail cars transporting materials
covered by § 172 820 of this fltibchiiuler,
rail carload quantities of ammonium
ml rate or ammonium nitrate mixtures in
solid form, or hazardous maleridls of
interest based on current threat
informal ion

(c) If a rail car does not conform to the
safety cinri temrily requirements of Urn
subchapter, the carrier may not forwdrd
or transport the rail car until the
deficiencies ere carreLled or the car is
approved lor movoinonl in HIT ordance
with §17450

(d) Where HII indication of tampering
or suspicious item IB found, a earner
must take appropriate action to enmirp
the security uf the rail car and Its
contents have not boon compromised
before accepting the rail car for further
movement If lh« ramnr determines dial
the security of the rail car has boon
compromised, the carrier must lake
action, in conformonce with its existing
SBLiirity plan (see subparL 1 of purl 1 74
of this subchapter) to address the
security issues before forwarding the
mil r«r lor further movement

Issued in Washington, DC on April 1 1.
20(111, under Ihu authority delegated in -10
Q-R pen l
Carl T. Juhiuon,

|FR Due EB-01B5 Filud 4-15-08. R 45 nm|
DB.UNQ CODE «1WD-P
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DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 209

(FRA-2007-MS73J

RIN 2130-ABB7

Railroad Safety Enforcement
Procedures; Enforcement, Appeal and
Hearing Procedures for Rail Routing
Decisions

AGENCY: Federal Kailroad
Administration (FRAJ. Department nf
Transportation (DOT)
ACTION: Notice of proposed mleniakliu>.

SUMMARY' In n separate ilnriunonl
published today, the Pipnlmw niid
Hazardous Mnlnrialn Safety
Administration \s rotiiuriiif) railroad
cnmors to compile .uiiiudl data on
specified shipments of hazardous
materials (si'ciirily-sftnsilive materials),
use the data to analyze satety and
sm iinty risks along rail transportation
routes whore those materials arc
transported, assess alternative routing
options, and make routing decisions
based on those assessments. This
document proposus ]iinc«diinii tu
enable mil man carnim In rhrillftiigH rail
muting decisions made by Iho FRA
AsbOiiHlti Administrator for Safely in
iicnnnlam.H with PHMSA's
requirements

DATES: Subiiiit comments by June ID.
2nun To (be extent possible, we will
consiilftr lute-filed comments as we
develop H final rule
ADDRESSES: You may submit comments
identified by thr docket number PRA
2007-28573 by nny of the fallowing
methods

• Federal eltulfmaking Portal- http-//
mnv regulations.gov. Follow the
uibtructioiitt for submitting comments.

• Fax: l~202-4!i:i-2Z51.
• Muil. U S. Department of

Trjiisporlaliun, Docket Operations, M-
3(1. West Building. Ground Floor. Room
W12-140.1200 New Jersey Avenue. SE .
Washington. DC 20500.

• Hantl Dulivery U S Deportmanl of
Tninsporlalion, Docket Operations, M-
30, West Building, Ground Floor. Room
Wl2-140.1200 Now Jersey Avenue. SE .
Washington. DC 20500. between 9 a in.
end 5 p.m,. Mouthy through Friday,
except Fadeial hnliddys.

Instructions You must include the
agency name and docket number FRA-
2007-28573 for this notice at lliit
beginning of your comment. Internet
users may access comments received by
DOT nt hltp://www rffiiilaiions gpv.
Nnln tlidl cnminants received may be

posted without change to http.//
mvw ngulationŝ joi including any
personal information provided. Please
sec the Privacy Ac.l section of this
document.

Comments or those poitions of
cnnnntmls FRA determines to include
trade secrets, confidential commercial
information, or sensitive security
information (.SSI) will not be placed in
Iho public docket and will be handlnd
separately If you believe your
comments contain trade secrets,
confident id I uimmprriftl infbrmatiun. ur
SSI. those comments or tlie relevant
pnilioiiKuf ihusHLOinments should bo
appropriately marked so that DOT may
make a dctormlnalion. FRA procedures
in 49 CFR ZU(l 11 establish a mechanism
by which commcnlors may request
confidentiality

In accordance willi 4(1 CFR 200.11.
you may ask FKA to keep informal inn
confidential using tho folia wing
procedures: (1) Mark the dcx.iiniL'iil or
portions nf the document
"CONFIDENTIAL" or "CONTAINS
CONFIDENTIAL INFORMATION": (2)
bend DMS buth the original dorumsnt
and .1 Hcconcl copy ot the original
document with the confidential
information deleted: and (JJ inclmlt) a
Hupniate, detailed statement justifying
nondisclosure, flxpiaining why the
iiifuruirilion Is confidential (sm h ai H
tiado SHcrct. confidential coinnifirrnil
inlortnaUon, or SSI], and referring to tlio
spunfiu legal authority claimed In your
explnnation, you should provide unnugli
information to enable FKA to dclnrnnne
whether the information provided is
protected by law and must be linn filed
•mimrately

In addition. For comments or portions
nf emuiimiits that you believe contain
SSI as dafiiiBtl In 49 CFR 15 7. you
should comply with Federal regulations
governing restrictions on the disclosure
of 551 See 4H CFR 1520.9 and 40 CFK
15.9. For example, these sections restrict
tho sharing nf SSI In those with e need
to know, set out Ilia requirement to
mark the mfnrnuiiiou as SSI, and
address how llm information should be
deposed Note also when mailing in or
using a special delivery service to send
comments containing SSI, comments
should be wrapped In a manner to
prevent tho Information from being
read. I*KA and the Transportation
Security Administration (T5A) may
perform concurrent reviews on requests
for designations as SSI.

After reviewing your request for
confidentiality and the information
provided. FRA will analyze applicable
laws and regulations to decide whether
to treat tho information as confidential
FRA will nulify you of the decision to

grant or deny confidentiality If FRA
denies confident iaJity. you will be
provided an opportunity to respond to
the denial before tho information Is
publicly disclosed FKA will reconsider
its decision In deny confidentiality
based on your response

Regarding comments not marked as
confidential, prior to pa*(iii({ comments
received in icsponso to thib nulice in tho
public docket. FRA will review all
comments, whether or not they are
identified ns confidential, to determine
if the submission or portions of (hit
subniiasion contain information that
should not be made available to the
general public FRA will notify you If
the agencies make such j determination
relative to your comment If, prior to
submitting your comment, ynu hnvc any
questions concerning tin.- juoc.edura for
determining coiifiduntmlily 01 security
sensitivity, you may rail I he individual
listed below under FOR FURTHER
INFORMATION CONTACT fur more
information

FOR FURTHER INFORMATION CONTACT:
Roberto Stewart, Trml Atlnnmy. Olfiue
of Chief CounsH. RCO12. MM Stop in.
FKA. 1 120 Voniinnl AVH . NW .
Washillgtuil. DC ZII5UU (tula phone 202-

SUPPLEMENTARY INFORMATION.

I. Background

On Dett'inber 21. 200B, tho Pi [ml me
anil Hazardous Materials tfnfuly
Administration (J'HMSA) issiunl d
notice of proposed ruloniaking
[PHMSA'a Nl'RM). 71 FR 7G034.
proposing revisions to the reqiiiiemunts
in die hazardous maturlnls rugulutlons
(HMR) applicable In 111? snle and secure
transportation of hazardous materials
transpcn ted in commerce by rail. In
today's edition of tin Federal Register,
PHMSA usued an interim final rule
(TFR) on this subject Specifically.
PHMSA Is requiring railroad ramurs lo
compile annual data nn specified
shipments of hazardous materials
[sccurily-stnisllivu riMturialb), use die
data to analyze safety and security risks
along rail transportation routes wncre
I hose materials arc transported, ataass
H! tentative routing options, end make
routing decisions based on those
assessments, [n thai 1FR. PMMSA dlso
issued clarifications nf the current •
security plan requirements lo address en
route storage, delays in transit, delivery
notification, and additional security
inspection requirements for hazardous
materials shipments

Tho Fedora) hazardous materials
transportation IHW (Federal hazmat law).
49 U S C. 5101 at setf.. authorizes the
Secretary of the Department of
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Transportation (Secretary) to "prescribe
regulations fur the safe transportation,
including security, of hazardous
material m mlra&tate. interstate, and
foreign commerce." The Secretory has
delegated thia authority to PHMSA
(ronnerly the Research und Special
Programs Administration],

The HMR (49 CFK ports 171-100).
promulgated by PHMSA under the
mandate in 49U.S C 5103{b] govern
safety aspects, including security, of thu
lrnns|Kirhiliun uf hazardous material thn
Secretary (.onsidere appropriate
Consistent with this security authority,
in March 2003. PHMSA adopted now
lrnnsporl.il ion security requirements for
oflbroni anil transporters of certain
clasaes Mini riimutities of hazardous
materials and now security train ing
requirements for hazardous materials
omployoes. The security ragulalHins,
which are cxplainod in mom detail
below, require nlTiironi and carriers tu
develop and implement sorurlty plans
and to tram then omplnyaos in
recognize and respond to possible
security threats

When PHMSA adopted its sor.unty
regulations, shippers and rnilrnnd
carriers were informed tlieso regulations
wnro "tho first stop in what may bi» a
surlus of rulemakings to address the
security of hazardous iiiatorlalu
shipments." GB FR 14500.14511 (March
25, 2UUJ) PHMSA also noted thai "TSA
is developing regulations that ant likely
tn ii[i|jusi! additional requircmonts
beyond those established in this final
rule." find staled it would "consult and
ciHinliiiala with TSA Loncorning
suciinly-rulHled hazardous materials
Iniiispuilalion regulations * * ""6flFR
14 Ml

Enforcement of tho HMR has boon
dtileyated by the Secretary to model
administrations within DOT.
Specifically. FRA is authorized to "carry
out the fiim.tinns vested in the Secretary
by 4'J U S C. 5121(o), (b). (c) ami [d],
3122.SI21. and 5124. with particular
emphasis on Ihu iFBiispurtntion or
shipuiuiil of lu/urdoiis materials by
railroad" 40 CFR1.49(s)r

FRA is the agency within DOT
responsible for railroad safety, and IB
the primary enforcer of safoty and
security requiremnnts in the HMR
pertaining to rail shippers and carriers.
FRA Inspectors ronliiiHly review
hazardous materials security plans
required by the HMR during site visits
to railroad carrier and shipper facilities
and may offer suggestions for improving
the security plans, as appropriate Ifan
inspector's recommendations are not
implemented, FRA may compel a rail
shipper or carrier to make changes to Its
security plan through Its normal

cnforcomont process FRA consults with
TSA concerning railroad security issues
in accordance wtlh the FRA-TSA annex
to tho DOT-Departmimt of Homeland
Security Memorandum of
Understanding (DOT-OHS MOD) on
transport ntinn security.

PI! MS A'3 NPRM mid IFR provide that
a railroad carrier may Ira required to
rcvisu its analysis or make changes to o
ranle selected by Uie carrier Lo move,
r/wuiud hiumdoub materials if the route
snlflction documenlotion or underlying
analysis Is found to be deficient In
addition, bnth PI (MSA's NPRM and IFR
provide thai if tho rorrlur's chosen route
is found not to be tho safest and most
secure commercially practicable route
available, the FKA Associate
Administrator for Safely (Associate
Administrator), in consultation with
TSA, may require tho use of an
alternative route until such timo as
Iddntlflud deficiencies are satisfactorily
addressed. PHMSA's Nl'KM staled Hint
FRA would establish procedures for
railroad earners to appeal a decision by
dm Associate Administrator to require
the HSU of an alltii native routu

Severn! roinmenls wera submitted
regarding I!IP PHMSA NPRM and the
possibility that the FRA Asbuuate
Administrator could require rerouting
The Association of American Railroads
(AAR) questioned whether FRA
properly limi the fiuthority to rcqulrn
rerouting. The Dow Chemical Cnnipnny
and the Instiliilo ol Makers of
Explosives suggested that, consistent
wilh fiiiirlameiital concepts of duo
jimi.es1;, PHMSA should provide nn
ImnmdUlH [iiocedure lu appeal an FKA
dutonniiiHliuii to require thn use of an
allarnativo mute Thi? Surface
'IninspurlHlinn Bonn! [STB) suggested
thai pi KIT tu nmking e determination
requiring the USA of an alternative route.
FKA nnd TSA obtain the comments of
the STB as to whnthcr (lid L-uulempIdted
alternative ruutofc] would be
commercially prarlirahln

FRA's autliority to require the use of
an alternative route derives from
§ 5121(a] of the Federal haziual IHW. The
Secretary is authorized to issue an
order, after notico and an opportunity
forn hearing, requiring compliance with
tho FodoralTiazmat law or a regulation,
order, special peiiiul. ur approval Issued
under Federal hnzmal law Tim
authority provided in 49 U.S.C 5121(a)
has boon delated to FRA "with
particular emphasis on the
transportation or shipment of hazardous
materials by railroiiri" (49 CFR 1 40(8)).
as well as to PHMSA. the Federal
Aviation Administration, the Federal
Motor Carrier Safety Administration and
tho United Slates Cues! Guard (with

"particular emphasis" on the respective
authority of these agendas).
II. Proposals in This NPRM

As previously noted, in its rail
security NPRM. PHMSA slated that FRA
would provide ii piocodnre fur
administrative dun process so that a
railroad carrier may seek redress of
decision by the Associate Administrator
that the carrier's ranting analysis Is
deficient and dinKling a Lairier to use
a route while the deficiencies are
corroded. 71 FR at 7B844. This NPRM
proposes procoduros governing the
ravfow of rail routing dficutiuim,
including appeal, and those procedures
era summarized below. FKA notes in
this record that the procedures am
carefully designed so (hat a carrier is
fully informed of deficiencies found by
FRA in «i turner's safety and security
routing analysm, and thnt the carrier Is
pormitluil lo wni k with FRA to correct
those dofirionciHR FRA will only
raquira tho lisa of an alternate route if
it concludes tho earner's analysis did
not satisfy Iho minimum inform lor
performing a safpty mill security risk
analysis, as oslnblislmd hy § 172 820 and
appendix D to part 172. and that an
oltcrnnllvo routn poses I ho Irani safely
and security risks IMSHI! on tin*
information availablo lo tlu> agency
Moreover, FKA expects to mandate
temporary route changes nnly for the
most exigent ninimsUiH PS.

Section 200.501 prnvidtw that if Iho
Associate Administrator drlHnmnes Llial
a ramcr's route selection
documentation and iindoi lynif; aiiRlysis
are deficient and fail tn establish Ihul
the route chosen by the carrier is tlw
safost and most secure roulo. the
Associnto Administrator will ismio a
written notice of review ("Notice") lo
the railroad carrier. The Notice will
specifically oddrnss each deficiency
found in the railroad carrier's route
analysis, and may also Include
suggested mitigation measures iliul may
bo takon to remedy ihn deficiencies,
including selection and use of an
alternative commercially practicable
route After issuing the Notice, the
Associate Administrator will conference
wilh the railroad earner for a JO-day
period (or longer, if necessary, as
determined by tho Associate
Administrator) lo resolve ihe
dcficmiiniet The Associate
Administrator will keep a record of ell
wi itteii correspondence with tho
railroad carrier, as well as written
summaries of each meeting and
telephone conversation with ilia carrier
pertaining to tho Notice

If, after tho close of Ihe 30-day period,
the Associate Administrator concludes
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that the identified deficiencies have not
been satisfactorily resolved, the
Associate Administrator will1

(1) Consult with 1'SA and 1'HMSA
regarding the safety and security of the
loiite proposed by the lailraad carrier
and any alternative route(s) over ivhich
the carrier Is authorized lo operate (Mat
ore being considered by the Associate
Administrator A written summary of
the recommendations from TSA and
PHMSA will be prepared:

(2) Obtain tho commenls of the STD
regarding whether tho alternative
roiite(s) under consideration hv tlie
Associate Administrator would lie
commercially prac.tic.ibla, and

(3} Alter fully considering tho input of
TSA. FHM5A dud STB, tender a
decision

In section 209 S01(d), there are two
pubbible outcomes of a decision by tho
Associate* Adinmlsliatoi. First, the
Associate Administrator may find that
the route analysis and documentation
provided by thr rnilmad carrier are
siifficienl lo support the mule selected
by tho carrier or llml cuiiiintiiri.il
practicability issues preclude the use of
an alttjiiitilivu mulu hi either uC those
circumstances, tliu ASSOCIHIH
Administrator wnulil conclude the route
rovlow without fiirlluir .11 lion, and
notify tho railrond n,imrr of ihu dec ision
in writing

Alternately, Ihu Associate
Admlnistrntor may conclude that the
lailroad rnrnnr's mule HUH lysis don not
support I ho lajlniriil cdrrmr's original
sulecldd niiitu. I hot sdfoty and security
consideration!* establish a significant
preference fnr an alternative route, and
that the alternative route is
commercially practicable. Tho ASJUH:I<I|H
Administrator would thon issuo a
second written notice (2nd Nolire) lo
die railroad carrier that spm incdlly
identifies deficiencies in Uie route
analysis, including a clem1 description of
the risks that luvo not been
satisfaclonly mitigated, explains why
Ihe rivatlablo data and reasonable
inferences support an alternative route;
mid directs the railroad carrier to
temporarily use the alternative route
determined by the Asfiocmtn
Administrator to be the snfebt and most
secure route The railroad earner would
bo required to slart using the alternative
route selected by the Associate
Administrator within 20 days after Iho
issuance dote of the 2nd Notice. Tho
railroad corner shall use tho alternative
route until such time as (lie carrier lias
adequately mitigated the risks identified
by Ihe Asbociate Administrator on the
ongiiidl route selected by the carrier.

Whan the Associate Administrator
issues a 2nd Notice directing tho uso of

an alternative ruule pursuant to section
211!) 5U1(d)(2). the Associate
Administrator shall make available to
die railroad carrier tho administrative
record rolled upon In Issuing the 2nd
Notice, including tho recommendations
of TSA, PHMSA and the STB to FRA

Within 20 days aflor tha ibsumice dele
of the 2nd Nnhrn. llip railroad carrier
may (1) Comply with the Associate
Administrator's directive to use an
allBrn.ilivu route while addressing
deficiencies in Us route analysis
identified by the Associate
Administrator; or (2) file a petition fnr
judicial review of tho Associiito
Administrator's 2nd Notice [udicial
review would bo available in an
appropriate United States court of
appeals as provided in 4!l U S C. 5127.
The filing of a pennon fnr judicial
review will not slny or modify the force
find nffer.l n f f innl nf^ncy Hdiim unless
othnriviMi iinlm-ml Iiy llii* Associate
Administrator CM tlm t uurt of appeals

With respect to LMiforrcmnnt of the
now rail security roqiiiroiii«iit<,
established In IJIIMSA's IFR. FRA pinna
to work closely with TSA to develop a
coord i naiad fHifurcmnenl strategy lo
include both FRA and TSA inspection
pHTsunnel We note in this regard that
TSA does not hnvo the authority lo
enforce safely or security requirements
established in Iho IIMK If in Mm course
of nn iiij|H*clirm ol H lailrnad carrier.
TSA idDiilififs pvidPiiCH ol non-
romplmm e wilh a DOT security
regulation, TSA will provide the
information to FRA and J'HMSA for
appropriate action TSA will not
directly enforce DOT security rulus, mid
will not Initiate safety inspections
Consistent with ili« ['IIMSA-TSA and
FRA-TSA annexes to llie DOT-DHS
MOD. all the mvulviid .igeucitu; will
cooperate to ensure coordinated,
consistent, mid affective activities
related to rail security issues.

III. Rulemaking Analyses and Notices

A Statutory/Legal Authority for This
Rulemaking

Tills NPRM Is published under
authority of tho Federal hazmat law (41
U.S C 5101 ef seq} Section 5l03(b) of
Federal hazmnt Invv authorizes Ihe
Secretary to prniicribe rngulations for tha
wife IrHiisporlatlon, including security,
of hazardous materldls in introstate,
interstate, and foreign commerce. Ilic
HMR ore issued by PHMSA, 40 CFK
1 53{b] Responsibility for the
cnforcomont of the lifl?ardous materials
transportatiun law and legulations
primanly in instances where violations
involve railroads and those entities

which ship by rail has boon delegated to
[•KA 49 CFK 1 401s)

B Executive Order 120GB and HOT
Hegulatory Policies antl Procedures

This NPKM is not considered a
significant regulatory action under
sncliuii 3(0 of Executive Order 12B6G
anil, therelore, was not reviewed by the
Office of Management and Budgiil. Tins
NPRM Is not significdiil under the
Ragulalory Policies and Procedures of
DOT (44 FR 1103-1) The economic
impact of this proposed rule is minimal
to the extent thai preparation of a
regulatory evaluation is not warranted

C. Executive Order 13132
Tilts NPRM has bean analyzed m

accordance with the principles and
criteria contained in Executive Order
13132 ("Federalism") This proposed
rule would not have any direct effect mi
tha States or their political subdivisions.
It would not Impose any compllnnre
costs: and it would not .ifTecl the
relationships ImtwHwi the national
governnionl and tlm SI.HHH or their
political subdivisions, or tho
distribution of power and
rnsponiiihilitio!! among the various
levels of government

D Ifoguiatory Ficxihihty Act and
Kteculivr Order 13272

FRA curhlles llml this proposed ruin
will nut hdvo a siguificdiit L-COIIOIUJG
impact on n substantial number of nm.il 1
entities. This proposed rule would
apply to carriers of hazardous maluriHls
by rail Some of these onlitius am
classified as small enlitias, hnwrvpr,
Ihnre is no trronnmir impact on any
person llml complins with Federal
hdziirduiih iiidteridls law riiid tho
legiilalions and orders Issued under that
law.

E PafMTivuHt RttluLlion Act
'[•here are no new information

requirements in ihii proposed rule.

F. Unfunded Mandates Reform Act of
1995

This proposed rule does not impose
unfunded mandates under the
Unfunded MamlntRb Aul of 1995. It doos
not result in annual costs of
5128,100,000 or more, in the aggregate,
to any of the following: State, local, or
Indian tribal governments, or (he private
sector, and is Iho least burdensome
alternative to achieve (he objective of
the rule

C. Environmental Assaismont
There are no significant

environmental Impacts associated with
this proposed rule
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H. Energy Impact
Cxocutivn Order 13211 requires

Fndend ngoncfes to prepare a Stntcmnnt
of Enurgy Effects (or any "significant
energy action " 66 PR 28355 (May 22.
2001) Undor tho Executive Order, a
"significant onargy nrtion" is defined as
any fiction by an agency [normally
published in the Federal Register] that
promulgates or IB expected to load to the
promulgation of a final rule or
regulation, including notices of mini try.
advance notices of proposed
rulemaking, and notices of proposed
rulemaking, that |l](i] Is a significant
regulatory action under Executive Order
12066 or any surnwMir order, and (11) is
likely to have a significant adverse tiffed
on tho supply, distribution, or use of
energy, or (2) is designated by the
Admmibtralur nf the Office of
Informal mi i mid Regulatory Affairs ns u
significant onargy action. We havo
evaluated (his proposed rule in
arrord.uire wiLh Executive Ordoi 1:1211,
mul we have detorminod thai this NPRM
is not likely to havo a signifiuini
ndverso effect on the supply.
diGtnbution, or USD ofentirgy
Consequently, wu have determined that
tins regulatory action it not .1
"significant fiipigy action" within UIP
mtidniiii> uf ExucuLive Order 13211.

/. Hegulation MrntifiGi Number (RIN)

A regulation identifier iiunibor (RIN)
IB assigned to car.li roynl.iliiry action
listed in tho Unified Agi-nda of Federal
Regulations 'Ilia Regulatory Information
Service Conter publishes the Unified
Agenda in swing and Tall of each yc.ii
Thu RIN contained in the heading of
thih ducumeul can bo used to LIUSS-
rvferunce this action with the Unified
Agenda.

List afSubJHLtb in 49 CFR Part ZOfl

Administrative practice and
procedure. Hazardous materials
transportation. Penalties, Railroad
sorely, Railroad safety pnforccmnnl
prncad tires, Reporting and
rcconlkueping requirements

Therefore, in consideration of Ihu
foregoing, chapter II, subtitle Q of title
49 (if the Code of Federal Regulations is
amended as follows.

PART209-JAMENDED]

1 'Hie authority citation For part 209
continues la read as follows

Authority 49U.S.C 3123.5124.2D103.
ZOI07. 20111. 20112. 2(1114. 28USC 24G1
nolu. and 40 CI'R I 40

2 Amend §209 3 by adding [lie
following new definitions.

Associate Administrator means the
Associate Administrator for Safely,
Federal Railroad Administration, or that
[mison's delegate as damyiuilHil in
writing.

Hmlroart earner means a person
providing railroad transportation

3. Add new Subpart F to read as
follows:

Subpart F—Enforcement, Appeal and
Hearing Procedures for Rail Routing
Decisions Pursuant to 49 CFR 172.820

S 209.301 Review of rail transportation
aafaty and cocurity route analysis.

[a] Hevtew of route analysis If the
Associate Admimslialor for Salety
determines that a railnud carrier's route
selection, onalysib and dnuimentalion
pursuant to § 172 H20 of chapter I of this
title IB deficient and fails to establish
that the route chosen by the carrier is
the sjfest and most sucure luute. the
Associate Admin is (tutor shtill fssup a
wiitten notice of review ["Notice"] to
the railroad carrier. The Notice shall
specifically iiildnibs cjch dencicncy
fuutul in the railroad carrliir'a rnnlo
analysis Tl» Notice may also include
suggested mitigation maasuies that the
railroad earner may lake to remedy (he
deficiencies found, inrlndtny selection
nt an alternative MimiiiarcialTy feasible
mutiiiG

(li] tJitiftwnce to resolve deficicnclas
Attar issuing the Notice, tho Associate
Administrator conferences wilh (he
railroad earner for a thirty (30)-day
period, or such longer period as
provided by the AJUOCIHIH
Administrator, to resolve tlio
deficiencies as i dan ti find in the Notice
Thu Associate Administrator keeps a
record of all written correspondence
with (lie railroad currier and a summary
of nnch meeting and telephone
conversation with the railroad carrier
thnl pertains to Iho Notice

(cj Cnnsuttation ivith and comment
from other agencies If. after the close of
the conference period, thn Associate
Administrator concludes that the Issues
identified have not been satisfactorily
rcaolvod, the Associate Administrator

(1) Consults with the Transportation
Security Administration ("TSA"J and
(he Pipeline and Hazardous Materials
Safety Administration (HKMSA)
regarding tho safoty and security of the
route proposed by the railroad carrier
and any alternative routo(s) over which
the carrier is authorized to operate that
are l«mg considered by the Associate
Administrator and prepares a written
summary of the recommendations from
TSAandPHMSA.

(2) Obtains the commenls of the
Surface Transportation Bodrd ("STB")
regarding whalhnr (lip alternative
rnuiHfc) iieiiig considered by tho
Associate Administrator would be
commercially practicable: and

(3) Fully considers the input of TSA,
PHMSA Hiid the STB and rondure «
decision pursuant to paragraph [d] of
this section which shall be
administratively final

(d) Decision. [1) It the Associate
Administrator finds lliaL tho route
analysis and documentation provided
by the railroad carrier are sufficient lo
support the route selected by (he carrier
or that valid issues of commerutil
practicability preclude an alternative
route, the Associate Administrator
concludes the review without further
action and so nolifius thu rnllroad
carrier in writing

(2) II (he Associate Administrator
windiidos that (he railroad earner's
roulH analysis does not support Mm
railroad carrier's original whcted route,
flint safety and security coiiaidei dtiuns
establish a significant preference for an
alternative routn, .md thai the
alternative loute is tummi-icially
practicable, the Assuc.ia.to Administrator
issuea a second written notice (2nd
Nolicu) In (he railroad carnci thnl

[i] Specifically idniilffles daficiancics
found in tho rain-cud carrier's route
analysis. Including a clear description of
tho nsks an the selected route that have
not boHii iiitlsfauliirtly mitigated.

(iij Explains why Ihu nvdllnble data
and roasonnblc mfciviiL-as indicate that
a commercially piw.Mciible alternative
route posas Imt safely and bocnnty nsks
than thn route snlcctcd by tho railroad
earner, and

(in) Directs the railroad cairier,
baginnmg within iivonly (20] ilays uf (lie
issuance dale of (ha 2nd Notice on the
railroad carrier, lo temporarily use the
altornativa route that tho Associate
Administrator determines is tho safest
and most secure route until such time
«b the railroad carrier has aduqiMlely
mitigated tho nsks idontifiud by the
Associate Administrator on the original
route selected by the carrier.

(A) Actions following 2nd Notice and
rerDufiru; directive When issuing a 2nd
Notice that directs tho use of nn
alternative route, the Associate
Administrator hhall make available to
tho railroad currier the ddmmlstrative
record relied upon by Uie Associate
Administrator in issuing tho 2nd Notice,
Including the recommendations of TSA,
PHMSA and STB to FRA made pursuant
lo [urdgraphs (c)(l) and U) of tins
section. Within twenty (20) days of the
Issuance dote of tho Associate
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Administrator's 2nd Nolico. tho railroad
carrier may

[1] Comply with tlw Associate
Administrator's directive to lisa un
nltornntivo rmite while the uirrier works
to arfrirew Ilia defii jpnues in its route
analysis identified by the Assault)
Admmiblriilirnur

(2) Filu a iJHtiliun for judicial revlow
uf thu Associate Administrator's 2nd
Notice, pursuant to paragraph (f) of this
section

(f) Review and decision by Associate
Administrator on revised route analysis
submitted in responso to 2nd Natica
Upon submission uf H revised route
analysis containing an adequate
showing by thn rnilmiiil iMrriur llut il<i

original selected route is the safest and
most fiacuro route, the Associate
Administrator notifies the earner in
willing that tho earner may USD its
ouginal selected route

[g] Appellate review If a railroad
carrier is aggriuvcd by final agency
action, it may petition for review of the
final decision in tho appropriate} United
States court of appeals as provided in 49
U.S.C 5127 Tlw mine of tho petition
for review doos not stay or modify the
force and effect of Ilia final agency
action unless the Associate
Administrator or the Court orders
otherwise

(h) Time In computing any period of
lime |inisinuLHl by this part, the day of

any act. event, or default from which (he
designated period uf time begins to run
shall not Iw included Tlw last day of
the period so computed shall bo
mcludfld, tinloHH it is a Saturday,
Sunday, or Federal holiday, in ivhiji
event llio period runs until the end of
tho next day which is not orm of the
aforHniBNlioned days

4 In appendix 0 to part 2UM, amend
tho civil punally gindplnip table by
adding the following entries:

Appendix B to Part 209—Federal
Railroad Administration Guidelines for
Initial Hazardous Material Assummonls

172 BSOfaHe)

172620(eHe)

17U20(I)
172820fo)

172 820(h)
17282D(i)

General failure ID perform safety and secunly route analysis Factors to consider are the sua of the rad-
road earner, and the quantities of hazmal transported

Partial failure to complete route analysis; failure to complete a component of the route analysis
—Compilation of security-sanative cornmoaily data
—idsniiRcalion or aradicablo alternative routes
—Consultation with Stale, local, and Inbal officials, as appropriate regarding security risks to hlgh-

cDnsequance largols along or in proxmhy to a roulo uaed by the carrtar lo transport secunly-
senslllvo malerlals

—fialoty and sacunty route analysis of route used.
—Safety and security elienabvo route analysis.

Failure to complete route analyses within the proscribed tlmo frame . . . . . .
Failure lo Include one of ihe following components In safety and security plan

—Procedure for cansullaiion with ollerors and consignees lo rranimizo storage of security-sensitive
malorialB oiodontal lo movement

—Measures to Bmit unauthorized access lo the materials during storage or delays in transit
—Measures to miilgsle nsk lo populaton ccnlors assodaled with in-lransl storage at Ihe matenels.
—Measures lo be taken in the event of escalating threat levels for me materials stored n transit

(Unit of violation is the component. For a total totkag ID have a security plan, ate §172 BOO end
usa tho penalties provided lor Htut section)

Failure lo mamlart rooords and make availabfe to DOT and DHS authonzed officials . . ..
Failure to use route designated by FRA Associate Administrator for Safety .. . ......

5.000-10.000

5,000

2.000
2.000

2,000
10.000

in Wnsliitiylun. DC. tin April lit
200H
b. Mrfrk Lindsay.
CJurfCnunxol, Fudvrul lUnlrouil
Administration

\l~R Doc EB-HIH7 Kilnrl 4-15-06.0 45 urn]
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