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I. Introduction

By Notice served June 4,2008 (and supplemental procedural order served June 19,

2008), the Surface Transportation Board ("Board") scheduled a public hearng for July 22, 2008

on the common carer obligation of railroads with respect to the transportation of hazardous

materials. The Association of American Railroads ("AAR"), whose members account for 75

percent of U.S. freight rail mileage, 92 percent of employees, and 95 percent of revenues, intends

to testify at the hearng and hereby submits this written testimony as directed by the Board in its

Notice.

The Board's Notice is an outcome of testimony provided by railroad industry and shipper

community paricipants at the Board's April 24-25,2008 public hearng in Ex Pare No. 677,

Common Carer Obligation of Railroads. The transportation of toxic inhalation hazard ("Til")

materials was one of the specific items on the Board's agenda in that proceeding and was the
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subject of significant discussion at the hearng. As a principal focus of its testimony, the railroad

industry, through the AAR and other railroad witnesses, noted that although rail is the safest

mode of transportation for many hazardous materials, including Til materials, the transportation

of Til materials as currently mandated under the railroads' common carer obligation subjects

the railroads to significant risks and raises the specter of "bet the company" exposure in case of

the release of such materials.

In response to the Board's institution of this proceeding and the specific inquiries set

forth in its Notice, the AAR presents the testimony below which addresses the scope of the

railroads' common carer obligation regarding TIH materials, the current untenable situation

facing the railroads with respect to the transport of such materials, and proposals for Board

action to address the current situation consistent with the common carer obligation. Although

the Board's Notice references hazardous materials generally, including TIH materials, the

AAR's testimony wil focus on Til materials because of the extraordinary risk and exposure

imposed upon the railroad industry due to the unique characteristics of such materials. 
1

II. AAR Position on TIH Materials Transport

At the outset, the AAR wishes to make clear that it is not seeking at this juncture for the

railroad industry to be relieved of its common carer obligation to transport TIH materials. It is,

however, asking the Board to issue a policy statement that wil provide guidance as to what that

obligation requires and permts. As the Board has long recognized, the railroads' common

carer obligation is not absolute. The Board has discretion in interpreting that obligation, and, as

in all other matters before it, its discretion should be informed by the public interest.

i A description of the commodities that the railroads consider to be TIH materials is set forth in Attachment 1.
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The AAR recognizes that rail transportation is the safest and most secure mode of

transporting TIH materials generally and that many such materials currently play an important

role in the national economy. The issue, from the railroad industry's perspective, is that if there

is a public interest need for the railroads to be compelled to car TIH materials, there is a

corresponding public interest need for the industry to be able to take into account and protect

itself against the increased risk and potentially ruinous liability exposure associated with

transporting Til. Such exposure could jeopardize not only the financial condition of individual

carrers but also the financial health of the industry itself with attendant adverse effects on the

abilty of the railroad network to provide efficient and responsive rail services to the public in

general. Accordingly, in this proceeding the industry does not seek relief from its current

common carer obligation to transport Til materials, but instead asks that the Board: (1)

recognize and approve the right of a rail carer (if it chooses to do so) to establish, as conditions

of transport, liability-sharing arangements with shippers and find that such conditions are

reasonable service terms for rail common carer transportation of Til materials; (2) consider the

extraordinary costs of Til materials transport in Board proceedings; and (3) support long-term

policy solutions to address the open ended risk and exposure associated with TIH materials

transport.

Specifically, the AAR first proposes that the Board issue a formal policy statement based

on the record in these proceedings making clear that a railroad, if it chooses to do so, may

establish common carer service terms that: (1) require the shipper of TIH materials to

indemnify the carer for the full amount of any liabilty or exposure resulting from a release of

Til materials above a threshold level that would be the greater of the amount of insurance that
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the railroad cares for such an incident or, for Class I railroads, $500 millon2; and (2) require

the shipper to obtain insurance or other forms of assurance to support such indemnification at

levels depending upon the circumstances of the Til materials transportation (including the size

and financial abilty of the shipper).

The AAR's proposal is predicated on the premise that rail carers would continue to

assume liabilty for the risk of transporting Til materials at the primary level and accept the

normal risks of rail operations and accidents associated with the transport of any commodity.

Rail carers would, however, be provided assurance by the Board that they may require shippers

to share the extraordinary risks presented by a potential release of the extra-hazardous TIH

materials they have chosen to ship. Consistent with the common carer obligation requirement

to "provide service on reasonable request," the rights of rail carrers to "establish

reasonable...rules and practices," and the public interest, both the carer and the shipper would

share the extraordinary liabilty risk of Til transport. This shared liabilty would not only

provide protection for the rail network against catastrophic exposure, but also act as an incentive

for all stakeholders to seek to further reduce the risks associated with TIH material transport

through operational changes in their respective industries and/or legislative action.

Second, the AAR proposes that the extraordinary cost of TIH materials transport

resulting from the actions that railroads take to address and mitigate the specific dangers

associated with the commodities themselves be recognized by the Board in STB proceedings.

There are unique and significantly greater risks associated with TIH materials transport than with

other commodities and the railroads must take unique and extraordinary measures in response to

2 Minimum threshold levels of less then $500 million would be established for Class II and Class II railroads. Also,

this proposal assumes that at least $500 million of insurance for TIH materials transport is commercially available
for Class I cariers. If the insurance market changes, appropriate relief would be sought from the Board to address
that circumstance.
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those risks. The Board should allow the costs of those measures to be considered in rate

reasonableness and any other relevant STB proceedings.

Third, while the first two AAR proposals would result in mitigating the significant risks,

costs and potential liability for the railroads in transporting TIH materials, there remains the

potential for catastrophic accidents and ruinous exposure as long as such commodities are

transported at all. Thus, long-term solutions must also be sought to address more completely the

ultimate concern that a single accident could not only be financially ruinous for a rail carer but

also have significant adverse consequences for public safety. As long as it is in the public

interest to require railroads to transport TIH materials, public policy should favor appropriate

protection for rail carers against the risk associated with TIH materials and for the public to

share or limit that risk. Accordingly, the Board should assist in identifying and lend its support

to policy initiatives that would address the overall health and financial risks to the railroads and

the public resulting from the release of TIH materials in transport.

III. The Common Carrier Obligation Does Not Preclude Railroads From Establishing
Reasonable Conditions on TIH Materials Transport

As explained below, the AAR's proposals, and specifically the proposal to allow rail

carers to establish risk sharng terms with Til shippers, are necessary under the current

circumstances facing TIH materials transport and is consistent with Court, Board and Interstate

Commerce Commssion ("ICC") case law defining a reasonable practice under the common

carer obligation.

A. General Common Carrier Oblie:ation of Rail Carriers

As the Board indicated in its Notice in this proceeding, the common carer obligation

deri ves from 49 USC § 11101 (a), which requires that a carer provide "transportation or service
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upon reasonable request." However, the common carer obligation is not absolute and service

requests must be reasonable. See e.g., G.S. Roofing Prods. Co. v. STB, 143 F.3d 387,391 (8th

Cir. 1998).

In assessing what constitutes a reasonable request, there are two avenues of inquiry. The

first is whether the "request" for service is reasonable. As noted in Consolidated Rail Corp. v.

ICC, 646 F.2d 642,647 (D.C.Cir. 1981), "(1)ong ago the Supreme Court made it clear that '(no)

party has the right to insist upon a wasteful or excessive service for which the consumer must

ultimately pay. '" The second is the reasonableness of the carer's response to the request for

service. A carer is only required to take reasonable steps to provide adequate service under the

circumstances and may "establish reasonable.. . rules and practices in matters related to that

transportation or service." 49 U.S.C. 10702; see, e.g., Granite State Concrete Co., v. STB, 417

F.3d 85, 92-94 (1 SI Cir. 2005) ("Granite"); see also Chicago & Northwestern Transp. Co. v. Kalo

Brick & Tile Co., 450 U.S. 311,325 (1981)).

The obligations of a carer to "provide service on reasonable request" pursuant to section

l1101(a), and to "establish reasonable.. .rules and practices" pursuant to section 10702, are not

statutorily defined. As noted in Granite, 417 F.3d at 92-94: "The two statutory provisions... do

not provide precise definitions for the operative standards: section 11101 does not define what

would constitute adequate service on reasonable request, and section 10702 does not define what

would be reasonable rules and practices." The Granite court (at 92) further ruled that under the

statutory scheme of the ICC Termnation Act of 1995 ("ICCTA") the definition and scope of

these terms are to be determned by the Board on a case-by-case basis in light of all the relevant

facts and circumstance. See also National Grain & Feed Ass'n v. United States, 5 F.3d 306,310
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(8th Cir. 1993); Decatur County Comm'rs v. STB, 308 F.3d 710, 716 (7th Cir. 2002); GS Roofing

Prods. Co. v STB, 143 F.3d 387, 392 (8th Cir. 1998).

The Board's broad discretion to determne the scope of the rail common carer

obligation under 49 U.S.C.I1101(a) is in no manner nullfied or circumscribed by the existence

of safety - or security - regulations issued by the Deparment of Transportation ("DOT")

pertaining to the commodity or service at issue. Simply because DOT regulations may set

standards for the way a specific hazardous material may be packaged or transported by rail, that

does not modify or define the common carer obligation of rail carers to transport the

materials.

As specifically recognized by the courts and the Board's predecessor agency (the ICC),

DOT safety regulations govern only safety issues (and similarly security regulations govern

security issues). Only the Board has jurisdiction under the ICCTA to determne the scope of the

common carer obligation (i.e., what constitutes a "reasonable request" for service under 49

U.S.c. 1I101(a) or a "reasonable rule or practice" under 49 U.S.c. 10702), and only the Board

has jurisdiction to rule on economic issues pertaining to the rail transportation of hazardous

materials, including with respect to insurance and liabilty issues. See, e.g., Akron, C. & Y. Ry. v

ICC, 611 F2d 1162, 1170 (6th Cir. 1979) ("Akron") ("questions of safety (regarding rail transport

of nuclear materials) are also questions of risk and liabilty. A question of possible liabilty for

damage resulting from carrage of a commodity is therefore within the Commssion's jurisdiction

as the regulator of the economics of interstate rail transport"); see also Delta Airlines v. CAB,

543 F2d 247,259-260,267 (D.c. Cir. 1976) ("Delta Airlines"); Radioactive Materials, Missouri-

Kansas-Texas RR, 357 ICC 458, 463-64 (1977) ("MKT")
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Thus, the Board can assess the risks of transport of a commodity in determning the

reasonableness of a request for such transportation and the reasonableness of conditions placed

upon common carage transport in response to the request.

B. Common Carrier Oblie:ation of Railroads in the Context of TIH Materials

The scope of the common carer obligation of railroads to transport hazardous materials

was the subject of a series oflCC cases originating in the late 1970's (the Akron and MKT

cases). In those cases, the ICC examned the specific facts and circumstances relating to the

carers' efforts to "flag out" from or otherwise condition their common carer obligations to

transport the radioactive materials (spent nuclear fuel and radioactive waste) and, based on the

record at that time, did not approve the carers' request.

The only case of which the AAR is aware involving agency consideration of the rail

common carer obligation to transport Til materials is Classification Ratings of Chemicals,

Conrail, 3 ICC 2d 331 (1986) ("Conrail"). In that case, Conrail attempted to "flag out" from its

common carer obligation to transport TIH because the product was highly lethal (referencing

the chemical disaster in Bhopal, India in 1984).3 In its "flag out," however, Conrail noted that it

might be wiling to provide the transportation as a contract carer where it could more closely

supervise and set terms for shipment handling, insurance and allocation of risk. See Conrail, at

337.

3 In the Bhopal accident, a lethal gas (methyl isocyanate) leaked from a Union Carbide India Limited (UCIL)

pesticide plant in Bhopal, India. At least 3,800 people died and several thousand other individuals experienced
permanent or partial disabilities. In 1989 the Supreme Court of India directed a final settlement of the Bhopal
litigation in the amount of $470 milion. See Union Carbide Corporation statement on its website (www.
BhopaL.com (2007). The $470 milion settlement amount did not include extensive environmental clean-up costs.
(The damage claims would potentially have been orders of magnitudes higher had the catastrophic disaster occurred
in the U.S.)

10



In evaluating Conrail's attempt to limit its common carer obligation to transport the Til

materials at issue, the ICC referenced its findings in the Akron and MKT cases and summarzed

them as follows:

"(W)hen a flag-out for the transportation of nuclear materials is involved, the
Commssion has relied on the extensive safety regulation by both DOT and (Nuclear
Regulatory Commssion) and the limitation on a carer's liabilty under the Price-
Anderson Act, and concluded 'a railroad may not renege on its common carrer
commtment to transport radioactive materials on the ground they are too hazardous, if, in
fact, the minimum safety requirements of DOT and NRC are satisfied. '"

Id at 335 (quoting from DOE v Baltimore & O.R. Co., 364 ICC 951, 959 (1981)).

However, in the Conrail case, the ICC found that the hazardous materials case before it

was different from the nuclear waste cases. "Nuclear materials are extensively regulated by both

DOT and NRC, and carer liabilty is limited by Federal law (the Price-Anderson Act). Only

DOT regulates transportation safety of hazardous chemicals. Moreover, there are no limitations

on carer liability for the transportation of such commodities." Conrail at 336. As further noted

by the ICC: "(T)he Commssion has discretion to determne if there may be limitations on a

carer's tarff publication/common carer obligation (regarding transport of ultra-hazardous

materials).... This determnation wil include an analysis of the hazard posed by the involved

commodity, the need for stricter safety standards (than DOT's safety regulations), and financial

evidence including insurance costs and the extent of carer liability." Conrail at 337.

The ICC ultimately denied Conrail's "flag out" attempt, but did so because it found that

Conrail had failed to meet its evidentiary burden. In that regard, the ICC stated: "Conrail has

presented no meaningful evidence on why it cannot accomplish what it seeks to do in a published

tarff. It has not shown that it could not use the tarff (through publication of varous rules) to

limit liabilty or to gain greater control over when commodities are tendered and how they are

handled." Conrail at 337.
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Consistent with the holding in the Conrail case, the Board can help delineate the

appropriate limitations or conditions on a carer's common carer obligation, including with

respect to the transportation of TIH materials. In the Conrail context, the ICC focused, in par,

on an analysis of the hazard and the extent of carer liability. That should be the same focus for

the Board in this proceeding taking into account the current environment in which there is a

greater risk of potentially catastrophic liability related to the rail transportation of Til materials

than in Conrail and growing opportunities to avoid such transport.

In this regard, the AAR does not dispute that the movement of TIH materials is governed

by an extensive set of DOT regulations and Transportation Security Administration ("TSA")

requirements that are intended to minimize the hazards of transporting Til materials by raiL.

However, DOT regulations and TSA requirements, while adding to the costs of TIH materials

transport, do not provide a clear legal shield for the railroads from potentially enormous

exposure should there occur a catastrophic incident involving release of Til materials.

Moreover, the extent of potential carer liabilty far exceeds the levels of commercial insurance

carers can practicably obtain.

Unlike in Conrail, the railroad industry is not seeking to "flag out" from its common

carer obligation to transport TIH materials. Instead the industry seeks to act upon the ICC's

specific rulings in Conrail that a carer may seek to address its higher costs and potentially

enormous liability exposure for a Til "chemical disaster" arsing from the transportation of

these materials through reasonable service rules governing common carrer service. Accordingly,

the AAR, consistent with the Conrail decision, seeks a formal policy statement by the Board that

a carer may include specific terms in its common carrer service offerings involving Til

materials that address the immediate and significant concerns regarding carer liability exposure
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and that such offerings do not constitute unreasonable practices and are not unreasonable

responses to requests for TIH materials transport.

C. Reasonable Practices of Railroads in the Context of TIH Materials Transport

Conditions on TIH materials transport in the present environment would not only be

consistent with the railroads' common carer obligation, but would also be reasonable practices

under 49 U.S.C. 10702. What is a "reasonable practice" is dependent upon the circumstances

with the appropriate question being "whether actions taken by (the carer) are unreasonable."

Granite State, 417 F3d at 92.4

The touchstone of a reasonable practice is a finding by the Board that a specific carer

rule or practice is predicated upon a legitimate and urgent carer concern and represents "a

reasonable accommodation between the (carer's)... concerns and the petitioners' service

needs." See Granite at 92-93. In the present context, the overrding risk, exposure, and safety

concerns serve as an appropriate basis for a finding that a rail carer imposing liability-sharng

and indemnity requirements as a condition of rail common carer transportation of TIH

materials would be a reasonable means of mitigating railroad exposure consistent with the public

interest.

iv. It is Reasonable for the Railroads to Require the Sharing of Risk and Liabilty for

TIH Materials Transportation With Shippers

As noted above, the AAR's proposed policy statement would make it clear that if a

carer chooses to do so, it may establish liability sharng and indemnity arangements for

shippers of TIH materials as a condition of common carer service. For the reasons explained

4 It should also be noted that "the burden has consistently been placed on complainants to prove the merits of an

unreasonable practice claim." N. Am. Freight Car Ass'n v. BNSF Rv., STB Docket No. 42060 (Sub-No.1), 2007
WL 20123 (served Jan. 26,2007), Slip Gp. at 5, affrmed, North America Freight Car Ass'n v. STB, _F.3d_, 2008
WL 2491983 (D.C.Cir. June 24, 2008).
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below, there are compelling grounds at this time for the Board to clarfy that carers may impose

such conditions.

A. The liabilty exPosure to the railroads in transportine: TIH materials are
sie:nifcant and are based upon the unique characteristics of TIH materials

Railroads typically transport approximately 100,000 carloads of TIH each year; and the

railroads are proud of their hazmat safety record. In 2006 (the most recent year for which data

are available), 99.996 percent of rail hazmat shipments reached their final destination without a

release caused by an accident.

That record is the result of a concerted effort by the industry to ensure the safety of extra-

hazardous materials. For example, railroads paricipate in DOT rulemakings on TIH safety and

security issues; paricipate in industry commttees that establish new standards for tank cars

carying Til; help communities develop and evaluate emergency response plans; train or assist

with the training of tens of thousands of emergency responders each year; provide emergency

responders with critical information to help mitigate hazmat incidents; and use special operating

procedures on trains caring TIH in accordance with DOT handling and routing regulations.

Despite the railroads' overall favorable safety record, however, the current environment

for the rail transportation of Til materials is untenable. Accidents can, and unfortunately even

though the odds are extremely minimal, wil occur, even when the railroads are not at fault.

Therefore, every time a railroad moves one of these shipments, it faces potentially ruinous

liability.

Moreover, railroads face these huge risks for a tiny fraction of their business. Shipments

of TIH constitute only about 0.3 percent of all rail carloads. The revenue that highly-hazardous

materials generate does not come close to covering the potential liabilty to railroads associated

with transporting this traffic.
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The fact that the commodities move in accordance with Deparment of Transportation-

approved safety regulations does not eliminate the problem or the concern. Given the level and

complexity of railroad operations-the railroad "factory floor" is outdoors and more than

140,000 miles long-it is unrealistic to expect that no rail accidents wil occur, especially when

the railroads can do everything right and a third pary can cause an accident (e.g., automobiles

running into sides of moving trains). Natural causes such as rains and flooding provide examples

of the types of Til release incidents that could occur even where the railroad is not at fault. In

one instance, flash flooding washed out ballast underlying an industry track on the Union Pacific

in a heavily populated area. Loaded chlorine cars were on the track at the time. Fortunately, no

incident occurred because the cars remained on the track even though the support under the rail

was washed away. Had the cars fallen off the track, they would have struck an exposed fuel

transmission pipeline. In another instance, earlier this year, a tornado derailed a loaded chlorine

car near Chicago, fortunately without a release of the commodity.

As noted above, while accidents involving highly-hazardous materials on railroads are

exceedingly rare, railroads could be subjected to multi-bilion dollar claims, even for accidents

where the railroads do nothing wrong, because of the unusual characteristics of the TIH

commodities themselves. Unfortunately, the potential enormous liability of the railroad industry

for damage claims arsing from accidental Til releases is starkly demonstrated by actual

examples of three tragic accidents involving TIH over the last few years. These examples also

clearly demonstrate that it is the inherent nature of the materials themselves that create the

potential for enormous carer liabilty claims.

In its recent Notice of Proposed Rulemaking, Hazardous Materials: Improving the Safety

of Railroad Tank Car Transportation, 73 FR 17818 (April 1,2008), DOT examined in detail the
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National Transportation Safety Board's (NTSB) findings regarding three recent accidents

involving prn (Poison Inhalation Hazard)/TIH releases5 from tank cars, which occurred between

2002 and 2005, in Minot, ND, Macdona, TX and Granitevile, SC. The NSTB's findings as

reported by DOT are summarzed as follows:

1. Minot, ND - The accident occurred at approximately 1:30 am on Jan 18,2002 near
Minot and resulted in the derailment of 31 cars of a 112-car train. Eleven of the 31
derailed cars were pressurized tank cars transporting anhydrous ammonia. Five of the
tank cars ruptured and instantaneously released their contents. Approximately 146,000
gallons of anhydrous ammonia were released from those five cars. As a result, a toxic
vapor plume covered the derailment site and the surrounding area. The plume rose
approximately 300 feet and gradually expanded five miles downwind of the accident site.
The remaining six cars also suffered from shell impacts and gradually released 74,000
gallons of anhydrous ammonia. One resident was fatally injured and 333 people suffered
other injuries. NTSB credited the emergency response effort (the Fire Deparment
ordered residents in the area to shelter-in-place) with the relatively low number of
injuries (333 injuries in 11,600 persons affected). An industry source estimates the total
losses from the accident as approximately $125 millon.6 (73 FR at 17826)

2. Macdona, TX- The accident occurred at approximately 5:00 am on June 28, 2004 and
resulted in derailment of four locomotives and 36 cars belonging to two trains that
collded. One of the derailed cars was a tank car transporting chlorine. The car was
punctured and instantaneously released approximately 9,400 gallons of chlorine, and a
toxic vapor plume engulfed the accident area to a radius of approximately 700 feet before
drifting away from the site. The vapor cloud drfted with the wind and traveled toward
several residential areas within the city of San Antonio. Sea-World, a large commercial
entertainment venue, was about 10 miles northwest of Macdona in the path of the
chlorine vapor cloud. Thirty-three persons were injured, three fatally. (73 FR at 17827-
28.)

3. Granitevile, SC- The accident occurred at approximately 2:30 am on January 6,2005

when a freight train struck a train on a rail spur leading to the Avondale Mills textile
manufacturing facility. The collision resulted in the derailment of three locomotives and
17 cars, including three pressurized tank cars transporting chlorine. One of the tank cars
was punctured and instantaneously released approximately 9,220 gallons of chlorine,
creating a toxic vapor plume that engulfed the surrounding area. As a result of the
chlorine release, 5,400 people within a 1- mile radius of the derailment site were
evacuated for several days. Nine persons were fatally injured and 554 sustained other
injuries. The NTSB noted that despite an effective emergency response, the eight civilian

5 The terms PIH and TIH as used by DOT are synonymous (see 73 FR 20752, 20757 (April 16, 2008) (DOT interim
final routing regulations regarding hazardous materials)).
6 See Chicago SouthShore & South Bend R.R. ("Chicago SouthShore") April 17, 2006 written testimony in Ex Parte

No. 677 at 8.
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fatalities were determned to have died from asphyxia that occurred within minutes of
exposure to the chlorine gas. Avondale Mills reported that it was unable to recover
financially from the accident and closed its 10 mills in SC and GA. (73 FR at 17827-28)
(On April 7, 2008, NS also reached a confidential settlement with Avondale Mils (which
alone asserted claims against NS for $420 millon). Publicly available information
indicates that claims of all paries affected by the Granitevile accident wil exceed $500
millon, not including extensive environmental remediation costs.)?

In its April 1,2008 NPRM, DOT also included a "what if' analysis regarding the three

accidents. As found by DOT:

"Each of the three accidents discussed.. . above share certain similarties that effectively
minimized the catastrophic results of the accidents. Each accident occurred in a
relatively rural area, thereby limiting the population exposed to the hazardous materials
release. Each accident occurred during the early morning hours, while most of the
surrounding populations were in their homes and not in the immediate accident vicinity.
The meteorological conditions at the time of each accident effectively limited the speed
at which the resulting toxic plumes expanded and the distance over which the plumes
expanded. Had any of the accidents occurred in a more densely populated area or later in
the day, it is likely that many more people would have been exposed to the toxic plumes.
Had the meteorological conditions at the time of any of the accidents been different (e.g.,
wind speed or direction, temperature, barometric pressure, or humidity) it is possible that
the plumes could have expanded more than what actually occurred, again, exposing many
more people to the toxic chemicals...." (73 FR at 17829)

As is evident from the DOT analysis, an accident involving the transportation of TIH is

of a far different nature and magnitude than a normal railroad accident involving a derailment or

collsion resulting in spilage or release of lading, and the difference is predicated solely on the

nature of the Trn lading itself. A train accident involving the spilage or release of coal, corn oil,

or some other non-TIH material wil likely be limited to a confined area near the accident site

and cause a relatively localized amount of personal injury or property damage, no matter how

severe the accident or how it occurred. As the three accidents discussed by DOT demonstrate,

however, a TIH accident resulting in a release is not localized and has the potential to cause

extensive death, injury and property damage miles away from the accident site.

7 See April 7, 2008 news release on NS website. See also, Associated Press, Meg Kinnard, SC Firm, Railroad

Settle Suit Over Spil, April 7, 2008.
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A Trn release is also not readily-if at all-- containable, no matter how rapidly an

emergency response team may respond (or is able to respond due to the toxic nature of the

release). The speed, path and destructive power of an accidental TIH release are based on the

vagares of wind, weather, time, geography, and population density of the surrounding areas.

Should an accident occur within or near a densely populated area, or should there be a popular

public attraction within a few miles of the site in the path of a toxic TIH plume (e.g., a Sea

World as in the Macdona, TX accident) an accident resulting in a TIH release under unfavorable

meteorological conditions has the potential to be truly catastrophic (on a scale even exceeding

Bhopal) and result in bilions of dollars in personal injury and property damage claims.

As an ilustrative example, as noted in the April 17, 2008 written testimony of Chicago

SouthShore in Ex Parte No. 677 (at 10), if an incident similar to the three accidents examined by

DOT were to occur in a major city like Chicago with a population of approximately three millon

(and an estimated 12,750.3 people per square mile), "the results would be horrfic." As noted by

Chicago SouthShore (in summarzing an economic analyst's report):

"A recent study conducted by Risk Management Solutions, entitled Catastrophe, Injury
& Insurance: The Impact of Catastrophes on Workers Compensation, Life and Health

Insurance (2004) (the "RMS Study"), concluded that a rush hour rail accident in Chicago
involving a chlorine release from a single car could result in 10,000 fatalities, 32,600
other casualties and more than $7 bilion in claims. RMS Study at 54-59. If such an
incident involved the release of TIH from multiple cars, the losses would be considerably
higher."

It should also be noted that rail transportation of Trn is far riskier now than at the time of

the Conrail case (1986). There are terrorism concerns that did not previously exist and that

severely affect the risk profile of TIH materials transportation. Indeed, potential terrorist attacks

on rail transportation of TIH materials are one of the principal focus points of the DOT's April

18



16,2008 final interim rule pertaining to safety and security for hazardous materials shipments.8

As noted by DOT (73 FR at 20752):

"The same characteristics of hazardous materials that cause concern in the event of an
accidental release also make them attractive targets for terrorism or sabotage. Hazardous
materials in transportation are frequently transported in substantial quantities and are
potentially vulnerable to sabotage or misuse. Such materials are already mobile and are
frequently transported in proximity to large population centers. Further, security of
hazardous materials in the transportation environment poses unique challenges as
compared to security at fixed facilities...."

The terrorism risk presented by TIH materials is also the focus point of TSA proposed

rules regarding rail transportation security.9 As noted by TSA: "(TIH materials) present a

significant rail transportation security risk and an attractive target for terrorists because of the

potential for them to use these materials as weapons of mass effect." 71 FR at 76861.

Unfortunately, although a rail carer may exercise the utmost diligence under its own

safety and security procedures and in accordance with new and proposed federal requirements

(as further discussed in Section V below), there simply is no guarantee that a successful terrorist

attack resulting in a release of TIH materials cannot occur at some location on a carer's

extensive rail network and cause catastrophic damage. Similarly, there is no guarantee that a rail

carer would not be the subject of potential liability claims in the event of a successful terrorist

attack resulting in a release of TIH materials based on assertions, however unfounded, that the

carer was somehow remiss in its safety or security responsibilities.

8 Docket No. PHMSA-RSP A-2004-18730, Hazardous Materials: Enhancing Rail Transportation Safety and

Security for Hazardous Materials Shipments. 73 FR 20752 (April 16, 2008).

9 TSA NPRM (71 Fed. Reg. 76852 (Dec. 21, 2006).
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Not only are there new terrorism concerns, there is also far more traffic and congestion

on the rail network that could potentially increase the risk of accident. 
10 There are also

multitudinous new population and commercial centers that were formerly rural, increasing the

potential for enormous liabilty claims for personal injury and property damage should a Trn

release occur on what previously was an isolated portion of the rail network.

The legal landscape is also perilous, with potentially enormous jury awards predicated on

a "deep pockets" approach. Railroads do not own tank cars holding TIH materials, do not load

the tank cars, are not responsible for maintenance of the tank cars, and cannot ensure by

inspection against leakage of the tank cars. Yet, if a tank car transporting Trn materials were to

develop a leak and result in a release of TIH materials causing personal injury or property

damage, there is little doubt that there would be claims fied against the carer and the outcome

in the litigation process would by no means be a certainty. Under our jury system, it is a fact of

life that a carer can be exposed to, and be found responsible for, enormous damage claims even

where they were not at fault.

On the basis of the uniquely dangerous characteristics of TIH materials and the

significant risk and exposure to the railroads in transporting such commodities, the AAR believes

it is not a "reasonable" request for a shipper to ask the railroads to transport TIH materials at this

10 As the National Surface Transportation Policy and Revenue Study Commission recently noted, "Congestion (is

affecting) every mode of surface transportation for ever-lengthening periods each day, as a result of the mismatch
between demand and supply of limited capacity." (Report of the National Surface Transportation Policy and
Revenue Study Commission, Volume 1, p. 4.) The magnitude of the looming freight rail capacity issue was also
borne out by a recent study by Cambridge Systematics, a prominent economic and transportation consulting firm.
The purose of the study, which focused on 52,000 miles of primary rail corridors, was to estimate the cost of the
expansion in capacity necessary for U.S. freight railroads to handle the 88 percent increase in freight rail traffc
forecast by the DOT for 2035. The study found that if rail capacity needs are not properly addressed, by 2035 some
16,000 miles of primary rail corridors - nearly one-third of the 52,000 miles covered in the study - wil be so

congested that a comprehensive service breakdown environment on the railroads affected would exist. Because the
rail system is so interconnected, this outcome would mean that the entire U.S. freight rail system would, in effect, be
disabled.
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time without agreeing, if so requested, to share with the shippers the significant exposure

resulting from such transport.

B. The Proposed Policy Statement Clarifyine: That Rail Carriers May Impose
Conditions on the Transportation of TIH Materials is Consistent with the Public
Interest

Railroads do not produce Trn materials, do not use TIH materials, do not own the tank

cars used to transport Trn materials, and do not make the decisions on where TIH materials wil

be transported. Yet, under their current common carer obligation, railroads are the only

paricipants in the production, distribution and consumption chain for TIH materials that are

required to handle these commodities. Indeed, even among transportation companies, railroads

are the only entities required to handle TIH materials - no one requires motor carers, barge or

vessel operators or air transporters to handle this traffic.

An interpretation of the railroads' common carer obligation where the enormous,

uninsurable liabilty risk arsing out of the distribution of TIH materials is placed upon the rail

carers instead of shared with the manufacturers and users of TIH materials would represent a

seriously misguided public policy. Doing so would provide little or no incentive to

manufacturers and users of Trn materials to develop and substitute safer products or to limit the

public's exposure to TIH materials transportation movements to the minimum extent possible.

Today there are many substitute products for TIH materials (including, for example,

substitutes for chlorine and anhydrous ammonia). Although the existence of these substitute

products may not currently eliminate the need for TIH materials for some commercial and

agricultural uses, there should be strong incentives in place for manufacturers and users to

replace, where feasible, TIH materials and other highly-hazardous materials with less hazardous

substitutes and new technologies. As the National Research Council (par of the National
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Academy of Sciences) has noted, "the most desirable solution to preventing chemical releases is

to reduce or eliminate the hazard where possible, not control it." (Terrorism and the Chemical

Infrastructure: Protecting People and Reducing Vulnerabilities, National Research Council-

Board on Chemical Sciences and Technology, May 2006, p. 106). This can be achieved by

"modifying processes where possible to minimize the amount of hazardous material used" and

"(replacing) a hazardous substance with a less hazardous substitute." Id. In a similar vein, in a

January 2006 report, the Government Accountability Office ("GAO") recommended that the

Deparment of Homeland Security ("DHS") "work with EP A to study the advantages and

disadvantages of substituting safer chemicals and processes at some chemical facilities."

(Homeland Security: DHS is Taking Steps to Enhance Security at Chemical Facilities, but

Additional Authority is Needed, GAO, Jan. 2006, p.7.) And the Center for American Progress

("CAP") in an April 2007 report 

1 1 , notes that "the only way to truly protect communities is to get

unnecessary toxic cargoes off the tracks." (CAP report at 1).

There are many real-world examples to make the case for using safer chemicals.

According to the CAP, some 25 water utilities no longer receive chlorine gas by rail, and now

use safer and more secure treatments like liquid bleach or ultraviolet light. "As a result," noted

the CAP report, "more than 26 millon people no longer live within range of a chlorine gas

release from these facilities, and additional millons are no longer in danger from rail shipments

to these facilities." (CAP report at 8.) One facility referenced in the CAP report was the Blue

Plains wastewater treatment facility, just a few miles from the U.S. Capitol. The facilty used

chlorine to disinfect water until shortly after 9/11 when the facility switched to sodium

hypochlorite, a safer alternative. (CAP report at 13) Also, a March 2007 GAO report (at p. 14,

Table 1) lists 23 large wastewater treatment facilties located throughout the country that have

ii Attached as Attachment 2.
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recently converted or plan to convert from chlorine gas to a safer alternative. (GAO, Securing

Wastewater Facilities: Costs of Vulnerability Assessments, Risk Management Plans, and

Alternative Disinfection Methods Vary Widely, March 2007.)12 Railroads recognize that the use

of TIH materials cannot be immediately halted. However, over the medium to long-term, using

safer chemicals would go a long way in reducing hazmat risks.

As noted above, current policies relating to the rail transportation of TIH materials,

however, do not provide appropriate incentives for reducing or eliminating unnecessary

shipments of TIH. A more appropriate public policy would be one that encourages the entities

who are making the decisions to produce, ship and use TIH materials to find product alternatives

to TIH materials wherever possible. However, where product alternatives are not possible,

public policy should also strongly discourage unnecessary shipment of Trn materials. This

traffic should not be moving long distances across the country to further the commercial interests

of producers or receivers when closer sources of supply are available. The current system works

contrary to these goals. Far from discouraging unnecessary use or shipment of TIH materials,

the current system wil continue to encourage these activities by insulating TIH materials

producers and receivers from the risks of their commercial decisions by allowing them to shift

those risks to the railroads, which cannot refuse to handle the shipments under their current

common carer obligation.

The AAR's proposal is predicated on the premise that these problems can largely be

addressed if rail carers remain liable for the normal risks of rail operations and accidents

associated with the transportation of hazardous materials other than TIH materials plus the

primary risk of transporting Trn materials up to specific insurable limits. A rail carer would be

12 Attached as Attachment 3.
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permtted, however, to require shippers to bear the extraordinary risks presented by a potential

release of the extra-hazardous Trn materials they have chosen to ship by raiL.

The AAR's proposal involves a reasonable and fair sharng of the risks. Where there is

unknowable and unlimited liability exposure resulting from the inherent nature of the commodity

itself, the risk inherent to that commodity is appropriately placed on the manufacturerlshipper of

the dangerous commodity who is the main economic beneficiary of its manufacture and

transportation. The railroads would stil have the same strong incentives to operate safely, but

they would no longer face the unwaranted and unreasonable levels of risk and exposure that

give rise to the legitimate concerns discussed in these comments.

Moreover, the AAR believes that a clear interpretation of the common carer obligation

to permt liability sharng as proposed by the AAR would create an incentive for all the

stakeholders, (i.e., manufacturers, users, and railroads) to work together to find means to

eliminate such exposure through the use of alternate products, changes in manufacturing

locations, or legislative or policy initiatives such as discussed in Section VI below.

C. The Board Can Confirm that the Railroads Can Condition TIH Materials
Transport Throue:h the Issuance of a Policy Statement

The AAR, based upon the record at this hearng, submits that the Board should issue a

general policy statement to the effect that:

It would not be an unreasonable practice for a rail carer, under the provisions of 49
U.S.C. 11 101 (a) and 49 U.S.c. 10702, to require (if it elected to), as a condition of
providing common carer transportation services, that a TIH materials shipper indemnify
and hold harless the railroad against liability arsing from a release of such materials in
excess of (1) the maximum amount of insurance that the railroad cares for TIH transport
or (2) $500 million for Class I railroads, whichever is greater; and to provide reasonable
assurances in the form of insurance or other means to support such indemnity. 13

13 As noted above, separate minimum thresholds would be established for Class II and Class II railroads.
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Because individual circumstances may vary, a carer should also be allowed to establish

conditions of transport setting lower thresholds of carer liability (and, accordingly, higher

levels of liabilty sharng with the shipper). Those conditions could be assessed by the Board on

a case by case basis; however, if the carer established conditions accepting liability at or above

the specified threshold level that would be a "safe harbor" and such conditions would not be

unreasonable. In addition, this proposal assumes that insurance is commercially available at the

minimum threshold levels. If the insurance market changes and that is no longer the case,

appropriate relief would be sought from the Board.

The Board has the authority to issue such a general policy statement, based on its findings

at this hearng, under the provisions of the Administrative Procedure Act, 5 u.S.C. 553 (b)

(APA) and the Board's corresponding procedural rules. 49 C.F.R. 1110.3. Those provisions

provide that a "general statement of policy. . . may be issued as final without notice or other

public rulemaking proceedings."

Such a general policy statement would note the Board's intent with respect to

determning the scope of the railroads' common carer obligation to transport TIH materials and

would serve to advise the public prospectively as to how the Board proposed to exercise its

considerable discretion in future cases. See, e.g., Iowa Power & Light Co. v Burlington N. Inc.,

647 F2d 796,811 (8th Cir. 1981) ("Iowa Power") As further explained in Pacific Gas & Elec.

Co. v FPC, 506 F2d 33, 38 (D.c. Cir. 1974):

"As an informational device, the general statement of policy serves several beneficial
functions. By providing a formal method by which an agency can express its views, the
general statement of policy encourages public dissemination of the agency's policies
prior to their actual application in paricular situations. Thus the agency's initial views do
not remain secret but are disclosed well in advance of their actual application.
Additionally, the publication of a general statement of policy facilitates long range
planning within the regulated industry and promotes uniformty in areas of national
concern. "
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The AAR would also note that Board issuance of a general statement of policy in this

proceeding based on the results of its Ex Pare No. 677 (Sub-No.1) public hearng would be

comparable in effect to the Board's handling of the fuel surcharge issue. In Ex Pare No. 661,

Rail Fuel Surcharges, the Board, based on rail shipper concerns that "recent fuel surcharges

collected by railroads are designed to recover amounts over and above increased fuel costs,"

conducted a public hearng on the issue. (See March 14, 2006 Notice of Public Hearng.)

Following the hearng, the Board sought additional comment on certain proposals. However,

based on the testimony at the hearng, the Board also issued a general policy statement

admonishing the railroads to immediately halt the challenged practice. (See August 3,2006

Notice at 4.)

V. The Unique Costs of TIH Materials Transportation Must be Recognized in Board

Proceedings

In its Notice the Board requested comment on "whether there are unique costs associated

with the transportation of hazardous materials, and if so, how railroads cover those costs."

Not only are railroads currently faced with potentially enormous liabilty for the

transportation of TIH, they also bear the burden of a multitude of unique costs associated with

TIH that they are currently precluded under STB rules from identifying in rate proceedings. See

Simplified Standards for Rail Rate Cases, STB Ex Pare No. 646 (Sub-No.1) (STB served Sept.

5, 2007) ("Simplified Standards"). Those unique costs include costs of maintaining insurance

that covers the higher risks associated with TIH materials transport and costs of compliance with

safety and security operating procedures that each railroad has in place due to the enhanced risks

associated with the commodities. These operating procedures result not only in capital and

operating expenditures directly related to the activity, but also increased capital and operating
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costs over the rail network (e.g., reducing speed for a Trn materials train on a otherwise

congested line slows the other trains on the line). A summary of recommended operating

practices adopted by the rail industry through the AAR with respect to the transportation of

hazardous materials is attached as Attachment 4. Also included in Attachment 4 is a brief

description of the security initiatives that the industry has undertaken that relate to TIH materials

transport.

Additional costs also result from special carer operating procedures and risk

assessments that are required to meet federal requirements for the security, handling and

movement of Trn materials. Examples of these special procedures, which arse from DOT

regulations, pending rulemakings, and TSA requirements are outlined below and are set forth in

more detail in Attachment 5:

. Under current DOT rules, railroads must adopt security plans for TIH materials,
including analyses of safety and security risks. See 49 CFR 172.800, 172.802, 172.820.
Under DOT interim final rules,14 rail carers must perform comprehensive safety and
security risk assessments on existing hazmat routes and all "practicable alternative routes
over which the carer has authority to operate" and choose the route "presenting the
fewest overall safety and security risks." with attendant operational changes.

. Under proposed DOT rules applicable to Trn tank car specifications,15 a maximum
allowable operating speed of 30 mph would apply in non-signal terrtory to TIH tank cars
not meeting the proposed Trn tank car specification; a maximum operating speed of 50
mph would apply to all TIH tank car movements. (proposed 49 CFR 174.86)

. Under proposed TSA regulations,16 a railroad must have a security coordinator;
procedures to determne the location and shipping information for each TIH rail car under
its physical custody and to be able to provide TSA with such information within one hour
of request. There are also stringent requirements on transfers of cars containing TIH
materials between interchanging railroads and between railroads and shippers or
receivers. These include requirements that cars being transferred within a High Threat

14 Docket No. PHMSA-RSPA-2004-18730, Hazardous Materials: Enhancing Rail Transportation Safety and

Security for Hazardous Materials Shipments. 73 FR 20752 (April 16, 2008).

15 (DOT NPRM) Docket No. FRA-2006-25169, Hazardous Materials: Improving the Safety of 
Railroad Tank Car

Transportation of Hazardous Materials (73 FR 17818, 17862 (April 1 , 2008).

16 TSA NPRM (71 Fed. Reg. 76852, 882-884 (Dec. 21, 2006)
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Urban Areas ("HTUA"), or which may subsequently enter an HTUA, may not be left
unattended at any time during the transfer of custody. (Proposed 49 CFR 1580.101;
1580.103; 1580.105; 1580.107)

eUnder other TSA initiatives, railroads have undertaken security measures resulting from
HTUA vulnerabilty assessments including installation of lights, fences, intrusion
detection devices, smar cameras, special positioning of Trn cars when stationar in
HTUAs, movement of Trn car interchange points to locations outside HTUAs and
reduction in TIH dwell time. (See e.g., Attachment 5.)

Under the Board's current rules governing small shipper cases (under which all or most

TIH materials rate proceedings are likely to be decided) these unique costs are not allowed to be

allocated directly to TIH material shippers. Use of movement-specific TIH materials costs are

not permtted in small-shipper maximum rate proceedings; only system-wide URCS costs are

permtted to be used for maximum reasonable rate determnations. See Simplified Standards slip

Ope at 58.

AAR submits that the Board's current rules governing small-shipper rate cases, as

applicable to Trn materials movements, currently operate (and wil increasingly operate) to

unfairly prevent carers from recovering the unique costs attributable to Trn materials

movements in the rates that carers are permtted to charge TIH materials shippers. Instead, the

current rules, which are predicated on system-average costs, spread these costs over the entire

shipper community to the extent possible. The current rules accordingly prevent rail carers

from reflecting the unique costs of TIH materials transportation from Trn material shippers in

maximum rate cases while requiring the entire shipping community (to the extent the railroads

are able to allocate these costs across their entire traffic base) to cross-subsidize Trn material

shippers. This is unfair to both rail carers and to the rail shipper community as a whole.
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VI. Legislative and Policy Approaches, Such as Price Anderson Act Type Legislation,

Should be Explored as a Long-Term Solution, But Should Not be a Substitute for
Immediate Board Action

In its Notice, the Board requested comment on "potential policy solutions to the liabilty

issue, including solutions modeled on the Price Anderson Act." The Board also requested

comment "on the appropriate role of the Board in developing such a policy solution."

The Board clearly has the authority to lend support to and advocate a legislative/policy

solution along the lines of a Price Anderson Act or other approach. The common carer liabilty

issue is an economic issue directly within the Board's jurisdiction (see Conrail) and the financial

soundness of the railroad industry is a central tenet of Rail Transportation Policy. (e.g., 49

u.S.c. 10101(3), (4), (5) and (8)). The Board has appropriate authority to propose legislation and

comment on legislation in areas of agency concern. However, the Board's authority should be

exercised in this context taking into account two fundamental considerations.

First, it should be understood that a legislativelpolicy approach would not be a substitute

for a Board policy statement at this time clarfying the rail common carrer obligation as

proposed in Section IV above. The enormous potential liabilty associated with the transportation

of Trn materials is a matter of immediate urgency to the industry. The AAR's request for a

clarfication concerning the reasonableness of liability sharing/indemnity under the railroads'

common carer obligation is a necessary and reasonable means of addressing the currently

untenable situation as promptly as possible. A legislativelpolicy initiative is, by its nature, an

uncertain and long-term process. Accordingly, the AAR views any legislativelpolicy approach

as complementary, but not as a substitute for its proposal in these comments.

Secondly, any long-term legislativelpolicy approach needs to identify and focus on the

appropriate objective. A Price Anderson Act type legislative approach would have as an
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objective overall limitations on liabilty for the transport of TIH materials. The Price-Anderson

Act limits the liabilty of a company from an incident involving the release of nuclear material,

including in transportation, and provides for a fund to which all nuclear power plant licensees

contribute when an incident occurs to cover any damages in excess of required insurance levels.

Under a similar type of proposal for Trn materials, railroads, Trn materials shippers, and tank

car owners, lessors, and manufacturers would be required to maintain insurance and be liable for

a defined amount of damages arsing from a release of Trn materials. Any damages above that

defined amount would be paid from a fund to which shippers of these materials would contribute

on a pre- and post-incident basis up to a statutory maximum payment per incident. In this

context, following the Price Anderson Act approach, the railroads would be treated as

"contractors" with more limited liabilty than the shippers who, as discussed above, have the

option whether to make and use TIH materials, and gain profit from doing SO.17

Although Price Anderson Act type legislation would be similar, in many respects, to the

AAR's proposal in Section lV, a legislative enactment would provide a greater degree of

certainty as to the rights and obligations of the carers and shippers. It would also provide for

the sharng of risk and exposure relating to TIH materials transport over a broader group to

include the public at large, because such type of legislation would be premised on the public

need for the use - and, accordingly, the transport - of TIH materials and the corresponding

public recognition that there should be limitations and sharing of the liabilty involved in TIH

materials transport.I8

17 The AAR has, in concert with the American Short Line and Regional Railroad Association, developed proposed

legislation as generally described above.
18 Also, there may be other means to effect liabilty limitations. For example, Congress could create a statutory

liability cap for the railroads similar to the one that applies to passenger operations. The railroads' total liabilty for

all claims, including punitive damages, from a single accident - regardless of fault - is capped at $200 million.

49 U.S.c. 28103.
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While the policy goal of sharng and/or limiting liability for the transportation of TIH

materials is desirable based upon the fundamental premise that such transport is necessar,

legislation in furtherance of such a goal would not necessarly improve public safety. If the

ultimate goal is improving safety, another legislative policy option - which is not mutually

exclusive - would also be to explore legislative incentives to eliminate the transport of TIH

materials over the long-term through product substitution, co-location, or other means. The

Board should encourage the exploration of all types of long-term legislativelpolicy solutions to

the present untenable situation and should take action to incent carers and shippers to achieve

consensus on any such policy solutions.

VII. Conclusion

The rail industry currently faces an untenable situation regarding the transport of TIH

materials. While the amount of TIH materials transported by rail is minimal, the transportation

of such materials exposes railroads to significantly higher costs and potentially ruinous liabilty

due to the extraordinarly dangerous characteristics of the commodities themselves.

Nonetheless, as a result of their common carer obligation, the railroads must transport the TIH

materials and be subject to the attendant costs, risks, and exposure.

The AAR, at this time, does not seek for the railroads to be relieved of their common

carer obligation to transport TIH materials. However, if there is a public interest need for TIH

materials to be transported, there is a corresponding public interest need for the railroads to be

protected against the higher costs and potentially ruinous exposure uniquely associated with TIH

transport.
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With respect to costs, the Board should take action to recognize in STB proceedings the

extraordinary costs to the railroads involved with Trn materials transport that must be incurred

to address and mitigate the dangers associated with the commodities.

The Board should also take action to incent and support legislativelpolicy approaches that

would address both the liability and safety concerns associated with the movement of TIH

materials. However, legislative initiatives, by their nature, are uncertain and long-term

processes. The significant risks and exposure to which the railroads are subject are concerns that

need to be immediately addressed.

Accordingly, the Board should issue a policy statement based on the record in this

proceeding that a railroad, if it chooses to do so, may establish common carer service terms

that: (1) require the shipper of Trn materials to indemnify the carer for the full amount of any

liability or exposure resulting from a release of Trn materials above a threshold level that would

be the greater of the amount of insurance that the railroad cares for such an incident or, for

Class I railroads, $500 millon; and (2) require the shipper to obtain insurance or other forms of

assurance to support such indemnification at levels depending upon the circumstances of the Trn

materials transportation.
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