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L. Introduction

By Notice of June 4, 2008, the Board opened this proceeding secking comments
on various issues related to the rail transport of hazardous matcnals gencrally and toxic-
mhalation-hazard (“TIH") matenals in particular. The members of the Chlonne Institute,
Inc (the “Institute™) offer for transportation more than 40 percent of the TIH materials
moved by rail each year. As noted in our previous testimony in the lead Docket Ex Parte
677, chlonne 1s an essenttal commodity upon which the Natton’s health, safety and
economy depend. Chlonne 1s essential 1n the production of a staggering list of products
used each day in modern life Everyone knows about chlorine’s use in water disinfection
and sewage treatment, but chlorine 1s essential to the manufacture of automobiles,
computers, telephones, fuel cells, pharmaceuticals, rocket propellants, surgical sutures,
paint removers, photographic supplies, virtually every plastic matenial made and literally
thousands of other products. Chlorine and chlorine chemustry 1s indeed essential 1in our
modern lives

Pursuant to the Board’s invitation the Institute will demonstrate why a request for
the rail transportation of TIH matenals in conformance with Federal laws and regulations
18 by definition a reasonable request and cannot be refused by a railroad The Institute
will challenge the assertion that railroads face any more potential “ruinous Liability™ than
a host of other industnes that opcrate in the manufacturing and transportation sectors, and
1t will also demonstrate that railroad liability and insurance costs have actually declined
over the past few years. The Institute 15 forced respectfully to note that the Board has no
authonty or junsdiction to usurp the authonty of the Congress by attempting to establish

some sort of a Price-Anderson mechamsm, nor docs 1t have the authority or jurisdiction



to invade the tort and indemnification laws of the vanous states Finally, the Institute
will scek support for the oft stated but never venfied proposition that there are some
substantial umque costs incurred in the handling of TIH matenals, and note that the rates
on TTH shipments, particularly chlorine, are sigmficantly higher than rates on other
commodities.
II. Argument
A. Since Chlorine And Other TIH Materials Are Essential To The
Nation’s Economy And The Well Being Of Its People, Congress And
Federal Agencies Have Long Regulated Their Movement by Rail In A
Comprehensive Manner And The Board Must Defer To The
Jurisdiction Of Those Agencies In Matters Of Safety.

The primary question to be addressed 1n this proceeding 1s Does a requcst for rail
transportation of chlorine or other TIH materials constitute a reasonable request or an
unreasonable request for rail service? As a matter of law, such a request 1s reasonable,
and the Board has no authonty to hold to the contrary

On Apnl 1, 2008, the Pipeline and Hazardous Materials Safety Administration
(“PHMSA™) 1ssued a Notice of Proposcd Rulemaking entitled Jmproving the Safety of
Ratlroad Tank Car Transportation of Hazardous Materials (73 Fed. Reg. 17818). This
Rulemaking was largely the result of the Safe, Accountable, Flexible, Efficient,
Transportation Equity Act: A Legacy for Users Pub-L. 109-59 passed by the Congress on
August 10, 2005 (“SAFETEA-LU”), SAFETEA-LU added section 20155 to Title 49 of
the US Code. Section 20155 required, among other things, the Federal Railroad

Administration (“FRA™) to (1) validate a predictive model quantifying the relevant

dynamic forces acting on railroad tank cars under accident conditions, and (2) initiate a



rulemaking to develop and implement appropniate design standards for pressunized tank
cars.!

As has historically been the case, PHMSA and FRA worked together closely and
developed a “nisk management approach to identify ways to enhance the safe
transportation of hazardous matenals tank cars, including (1) Tank car design,
manufacture, and rcqualification, (2) railroad operational 1ssues such as human factors,
track conditions and maintenance, wayside hazard detectors, signals and train control
systems, and (3) improved planning and training for emergency response ™ (73 Fed. Reg.
at 17819)

This rulemaking 1s merely one in a long history of rulemakings designed to
improve the safety and security of rail transportation of hazardous materials, and notably
of TTH matenials The rulcmaking and 1ts predecessors are and were necessary because:

Hazardous matcnals are essential to the economy of
the United States and to the well being of 1ts people These
materals are used 1n water punification [chlorine] farming
[anhydrous ammoma] manufacturing, and other mdustnal
applications. Railroads carry over 1.7 million shuipments of
hazardous materials annually including millions of tons of
explostve, poisonous, corrosive, flammable, and
radioactive materials. The need for hazardous matenals to
support essential services means that the transportation of
highly hazardous matenals 1s unavoidable (73 Fed. Reg at
17819)

Almost simultancously with the tank car rulemaking, PHMSA and FRA 1ssued on
Apnl 16, 2008, an Interim Final Rule and Notice of Proposed Rulemaking entitled
Hazardous Materials Enhancing Rail Transportation and Safety and Security for

Hazardous Materials Shipments; Railroad Safety Enforcement Procedures, Interim Final

Rule and Proposed Rule (73 Fed Rcg. 20752) Here, as in the tank car proposed rule,

' Chlonne and anhydrous ammonia are shipped in pressunzed tank cars, as are all other TIH materials



the interim final rule and notice arc based upon the fact that hazardous matenals,
mcluding TIH matenals such as chlorine, “‘are essential to the economy of the Umited
States and the well being of its people.” (73 Fed. Reg 20752)

The latest interim final rule and notice also recite 1n detail the various memoranda
of understanding among PHMSA, FRA and the Transportation Security Admimstration
of the Department of Homeland Sccunity (“TSA™). In fact, the hazardous matenals
regulations of the Department of Transportation coupled with those of the Department of
Homeland Security constitute a comprchensive body of safety and secunty regulations
that are entirely premised on the need for such hazardous materals and the nced for those
matenals to move by rail under the regulatory junsdiction of DOT 1n matters related to
safety In addition, the primary jurisdiction of the DOT and not the ICC or the STB 1n
matters related to safety remains intact following the passage of the ICC Termination
Act Tvrrell v Norfolk S Ry Co, 248 F.3d 517,523 (6" Cir 2001) See also, Boston
and Maine Corp v Surface Transp Bd ,364 F.3d 318, 321 (DC Cir 2004) (“the Board
properly deferred to the expertise and junsdiction of the FRA over matters relating to
safety.”)

B. For More Than A Century Chlorine And Other TIH Materials Have

Moved By Rail And The Interstate Commerce Commission And The
Courts Have Consistently Held That the Common Carrier Obligation
Requires Railroads To Accept Those Materials For Transport.

The oft cited cases of 4kron, C & Y R Co v 1CC, 611 F.2d 1162 (6" Cir
1979), and Consolidated Ral Corp v 1.C C, 646 F 2d 642 (D.C. Cir. 1981), both stand
for the proposition that a railroad may not refuse to accept for transportation a hazardous

matenal when the safety and secunity of such transportation 1s regulated by federal

agencies, and both involved the transportation of uradiated fuel elements and radioactive



waste. Both cases noted that the transportation of these nuclear matenals was a new
technology, and the dangers of such transportation were not fully known. However, the
Conrail Semior Vice President for Operations did testify before the Interstate Commerce
Commussion that “In the event of an accident [involving radioactive matcrials 1n rail
transit,] the scope and cxtent of the consequences, expense and damages that could result
would be far greater than those involved 1n transporting any other type of freight ™
Consolidated Rail Corp v. I C C, at 644, fn 4 (brackcted matenal in the court’s
opinion). Notwithstanding the fact that nuclear waste transportation was a new, and
highly dangerous enterprise, both the I C C. and the reviewing court held that not only
must the ratlroads carry these matenals, but they could not impose special train service
requirements beyond those required by DOT and the Nuclear Regulatory Commusston.
While there are marked similanitics between the cfforts by the railroads to avoid
their common carrier obligation in the transport of nuclear wastes and TIH matcnals,
there are also marked differences Most prominently, while the movement of nuclear
waste 1s a rather ncw development, the rail movement of chlorine started early in the last
century The only change 1n the rail movement of chlonne 1s that tank car and railroad
technology advances have led to a far safer chlorine transportation environment
Certainly, the Congress 15 and was well aware of the movement of chlornnc and has
enacted and reenacted the common carrier obligation and the Federal HazMat Law with a
clear understanding of not only the dangers of chlornne transportation but also the vital
nature of the product. That being the case, 1t follows a fortior, that Congress and the
agencics having the junisdiction to regulate the safety and security of rail transport of TIH

matcrials have determined that such transport 1s reasonable and therefore any request for



such transport must be reasonable as well. The Board must here come to the same
conclusion

The common carrier obligation was not changed by the passage of the Staggers
Act and the ability of railroads to enter into contracts. In Classification Ratings of
Chemucals, Conrail, Apnil 30, 1986, 3 .C.C 331 (1986), the ICC held, citing Akron,
supra, “[o]nce a reasonable request for transportation of these chemicals [TIH matenals]
1s made, Conrail has a common carrier obligation to transport them It necessanly
follows that Conrail’s attempt to umlaterally excuse itself from this requirement
circumvents section 10505. For the same reasons, there 1s no ment to Conrail’s argument
that 1t can relieve itself of 1ts common carmer obligation with respect to the commodities
involved because 1t 1s unwilling in appropriate cases to enter into contracts under 49
U S.C § 10713.” Nor was 1t changed by the ICC Termination Act of 1995. When
discussing the reenacted language of 49 U.S.C., the Conference Commuttee Report stated-
“The Conference provision modifies the House provision to clanfy the obligation of the
carmier to make common carner rates and service terms available to any person on
request ” H.R Report 104-422, 104 Cong. 1® Sess. 183 (1995). Since this reenactment
of thc' common carrier obligation was made with full knowledge of the unbroken line of
ICC and court cases prohibiting railroads from refusing to accept for transportation
nuclear wastes and TIH matenals, 1t must be considered a Congressional affirmation of
those consistent interpretations of the common carrier obligation See, Lorillard v Pons,

434 U.S. 575, 580-1 (1978).



C. The Railroads Have Failed To Demonstrate That They Face “Ruinous
Liability™ In The Movement Of TIH Materials By Rail That Is Any
Greater Than the “Ruinous Liability” Faced By Many Other
Companies Operating Today.

As noted 1n the Board’s Notice, the railroads continue to allege that the
transportation of TIH matenals subjects them to ruinous hability 1n the event of an
accident This, of coursc, 1s the same claim made by the railroads when they sought to
avoid moving nuclear waste In fact, as noted above, according to a Conrail Vice
President, nuclear wastc was more dangerous and exposed the railroads to greater
hability than any other commodity Unlike the nuclear waste cases, however, the
railroads here have failed to introduce any evidence whatever as to the nature and scope
of therr alleged potential ruinous Liability.

At the outset, 1t must be noted that the alleged ruinous hability faced by the
railroads 1s 1n reality no different than the potential liability faced by a host of other
industnics, mcluding: o1l companies moving gasoline trucks through major urban centers,
trucking companies moving explosives, flammables and TTH matenals through urban
centers; barge lines moving on the inland waterways carrying the same products, airlines
flying planes near urban centers; and chemical companies making the necessary, but
dangerous products upon which modern lifc depends. All these industries are regulated
in one way or another by federal agencies such as the Environmental Protection Agency,
Dcpartment of Transportation, Occupational Safety and Health Administration, the Coast
Guard and the Department of Homcland Security.

In all respects the hability faced by the above industnies 1s the same as that faced

by the railroads with one sigmificant difference. Those industries voluntarily handle

dangcrous materials or conduct dangerous operation 1n responsc to competitive



conditions, while, 1n some circumstances, the railroads are compelled by therr common
carmer obligation to carry products they might choose not to carry for business rcasons.
But 1s thus obligation unfair? No federal agency wormies if any of the companies n any of
these industries 1s revenue adequate. No federal agency overrules the wishes of the
Department of Justice and permits mergers that greatly reduce competition No federal
agency jcalously protects the franchise monopoly position of each of the dwindling
number of major companies 1n any industry: none that 1s save the railroad industry
The o1l industry, the chemical industry, the arrline industry, the trucking industry
and the railroad industry are all vital parts of the Nation’s economy and no one would
suggest that they do not need to be fostered, promoted and even protected. But that 1s not
to say that each company operating 1n cach industry or the respective stockholders of
each company deserves some special protection. Stockholders make their investments
with a full understanding of the risks and rewards attendant to cach and every investment.
Those choosing to invest in railroads do so with a complete understanding of the common
carnier obligation and the railroads, as they are required to do by law, alert potential
mvestors 1n their SEC filings of the nisks that come with the common carrier obligation.
But in reality, the nsks faced by the railroads are no greater than thosc routinely faced by
other companies that are also required to disclose those risks to potential investors.
D. Confrary to the General Non-Specific Allegations Made By
The Railroads, Their Casualty and Insurance Costs Have Declined
Dramatically in Recent Years And There Is No Indication That The
Rallroads Have Insufficicnt Insurance To Cover Their TIH Risks.
The attached testmony of Thomas O'Connor of Snavely, King, Majoros,

O'Connor & Lee, Inc., appended hereto as Exhibit 1, refutes and disproves the

allegations of spiraling casualty and insurance costs. As can be seen from Exhibat 1, page
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4, line 16, the total casualty and msurance costs for the five U.S Class I railroads has
dropped from $1.233 billion 1 2003 to $782 mllion 1n 2007, a decline of $451 milhon or
37 percent This drop occurred notwithstanding the fatal collisions and derailments at
Macdona, Texas in 2004 and Gramteville, South Carolina 1n early 2005.

Exhibit 1, page 4, lines 1 and 13 show that following the Macdona collision the
casualty and insurance costs of BNSF yjumped from $243 mullion in 2003 to $532 milhon
mn 2004 and of UP from $343 mullion 1n 2003 to $615 million 1n 2004 These same lines
also demonstrate that the casualty and mnsurance costs quickly returned to normal and in
2005 were lower than for 2003 for both the BNSF and the UP.

Exhibit 1, page 4, line 10 shows a similar pattern for NS following the
Graniteville collision and derailment. In 2003, NS had casualty and insurance costs of
$156 million, and 1n 2004 those costs dropped to $129 million. Following Granitevilie,
the costs jumped to $ 202 million m 2005 and dechined to $178 million 1n 2006 By
2007, the casualty and insurance costs for NS had rcturned to a level of $154 million,
lower than the 2003 costs. CSX, without any notorious incidents during the period, saw
1ts casualty and insurance costs decline steadily from $459 million 1n 2003 to $114
milhion in 2007. (Exhibit 1, page 4, line 4)

While these casualty and insurance costs may reflect a financial impact from the
Macdona and Gramiteville collisions, they certamly do not suggest anything like nunous
hability 1n situations where fatalities were causcd by railroad negligence, or as was
determined by the U S. Department of Justice 1n these cases, gross negligence.

It must be presumed that the officers and directors of the railroads are adequately

protecting their shareholders by providing sufficicnt insurance to cover the projected
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“ruinous lLiability" that they have so often discussed before this Board, before Congress
and 1n therr filings wath the SEC. To do otherwise would be to recklessly disregard their
fiduciary duties to those shareholders Accordingly, with the cost of casualty and
insurance declhining while revenues and profits are increasing, 1t 1s totally disingenuous
for the railroads to comc before the Board and claim that some nightmare scenario will
impenl the rail system of the United States without giving the shightest concrete
indication how that mghtmare scenario might arise even with that particular railroad
being grossly negligent or wanton or reckless

E. A Price-Anderson Insurance Pooling And Safety Enhancing

Mechanism Could Be Of Value But [t Would Have To Be

Created By Legislation Enacted By Congress And Require That The
Railroads Provide Al Necessary Insurance And Improve Their
Safety Performance.

It goes without saying that the Price-Anderson Act 1s just that, an Act of
Congress, and 1t be would solely within the province of Congress to pass such an Act and
create such a mechamsm 1n the rail industry 3 However, to the extent that a Price-
Anderson mechamism could be put in place by the Congress, 1t would require that the
railroads make two substantial commutments. First, since Price-Anderson requires the
nuclear power licensees, not their customers or others to pay for all insurance obtained,
they would have to create an insurance pooling mechanism where they could share in the

premuums of the pooled insurance This would create the necessary incentives for the

safe operations that the Price-Anderson imposes. Second, they should be required to

? See for cxample In re New Orleans Train Car Leakage Fire Lingation, 795 So 2d 364, (La App 4 Cir
2001) wherein CSX was held to be wanton or reckless 1n failing to inspect a leaking butadiene tank car
before 1t caught on fire, and ordered to pay in excess of $2 billion in compensatory and pumtive damages
Butadiene 1snota TIH The $2 bithion plus verdict must be considered a nightmare scenano, and yet CSX
continues in business with stock prices well above those of 1987 when the incident occurred and well
above those of 2001 when the verdict was affirmed

3 With respect to the Price-Anderson Act and how 1t works, the Institute hereby adopts the testumony of the
Edison Electric Institute filed herein
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create an independent watchdog group such as the Institute of Nuclear Power Operations
(“INPO”) which independent of the Nuclear Regulatory Commission (“NRC”)
effectively and aggressively polices the activities of those licensees n the insurance pool
Such a railroad watchdog group could be of the same assistance to the DOT as INPO is to
the NRC.

The Institute and many other shippers and shipper groups would likely support
such legislation providing, of course, the same safety and secunity incentives are imposed
on the railroads as are imposed on the nuclear power licensees through railroad funded
insurance provisions similar to those of Price-Anderson, and provided that an
independent watchdog group would be created

F. There Is No Credible Evidence That Railroads Incur Extra Costs

For Moving TIH Materials Or That They Do Not Recover All
Their Costs Associated With Those Movements.

To the extent that the railroads contend that they incur additional costs for the
movement of TIH materials, and they are unable to recover those additional costs through
their normal pricing practices, 1t 1s incumbent upon them to demonstrate thosc costs and
why they cannot rccover them At the previous Ex Parte 677 hearings, a witness for the
Norfolk Southern when asked about their rates covering their costs on TTH candidly
admitted what chlonne shippers have known for a generation railroads do not price on a

cost recovery basis but on a what the market will bear basis. This has led to chlonne

rates that are dramatically higher than rates for other commodities.

13



G.  The Board Has No Authority To Invade Or Preempt The Tort
Law Of The Several States By Allowing Railroads To Exculpate
Themselves From Liability Or To Demand Indemnification From
Others For Their Negligence, Gross Negligence Or Wanton Or
Reckless Misconduct And Any Such Tariff Or Contract Provision
Would Be Void As Against Public Policy.

At the Apnl 25, 2008, hearings in Docket Ex Parte 677, a question arose as to
whether the Board could authonize a railroad to require a shipper to indemmfy the
railroad for its own negligence or gross negligence as a condition of accepting TIH
materials for transportation. While that precise question 1s not posed by the Notice in this
proceeding, 1t does seem to be lurking, and the Institute will answer it The answer 1s a
resounding no.

Questions of mdemnification and exculpation for negligent or grossly negligent
conduct are matters that arisc under state tort law. Even i federal courts, those courts are
required to apply the law of the state in which the case arose when deciding questions of
negligence or gross neghgence. Erie R. Co v Tomplans, 304 U.S. 64 (1938)." For the
Board to assert any jurisdiction 1n the area of state common or statutory law governing
ncgligence or gross negligence 1t must find that Congress gave it authority to preempt
state tort law by enacting 49 U S.C § 10501(b) of the ICCTA. No such finding can be
made.

The law regarding preemption of state tort law with respect to rail operations was
set forth 1n the leading case of CSX Transp v Easterwood, 507 U S. 658 (1993). Here
the Supreme Court quoted from an earlier deciston stating the well-established rule that a

federal statute pertainng to a subject traditionally governed by state law will be reluctant

to find preemption unless 1t 1s “the clear and mamfest purposc of Congress™ (Easterwood

4 As will be discussed below, the exception this rule 13 where there 1s no state common law mvolved as in
cases 1n Admuralty such as Bisso v Inland Waterways Corp 349 U 8 85, (1955)
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at 507 U S. 664 quoting from Rice v Santa Fe Elevator Corp 331 US 218, 230)
Looking at the plain language of Section 434 of the Federal Railroad Safety Act of 1970
(“RFSA™ 45 U S C § 434) the Court held that FRSA did specifically precmpt state tort
law 1n matters of railroad safety when the Secretary of Transportation had i1ssued
regulations that covered “the same subjcct matter as Georgia neghgence law pertaiming to
the maintenance of, and the operation of trains at, grade crossings ” Easterwood, at 664.

The preempted 1ssue 1n Easterwood involved how fast a train could be moving at
a grade crossing The DOT rules provided for a certain speed at the crossing 1n question
and the plaintiff sought to have Georga tort law hold that CSX was ncghgent for
operating 1ts train at or below that speed. Under Article VI, Clause 2 of the U.S.
Consttution, the state law claim had to give way. The key to the casc, however, was the
very specific language of the FRSA and the plain intent of Congress to preempt any state
statute or common law rule that would conflict with the federal railroad safety law

No one could seriously contend that the Board would have jurisdiction to hear a
suit brought by or against a railroad for negligence based on the language of 49 US C. §
10501(b). Tort actions do not constitute the kind of economic regulation of “rates,
classifications, rules (including car scrvice, interchange, and other operating rules),
practices, routes, services, and factlities of such camers...and construction, acquisition,
opcration, abandonment or discontinuance of spur, industrial, team, switching, or side
tracks, or facilities” so carefully described in that section Further, the Conference Report
accompanying the ICCTA specifically points out that the Congress had no intention of
preempting the general laws of the vanous states. H.R Report 104-422, 104™ Cong, 1*

Sess., 167 (1995) State tort law subsumes the appropriatcness and effect of any
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indemnification provision entered into by parties to any contract including rail contracts
whether by tanff or by cxempted contracts The Board therefore has no authority to
intrude nfo that state domain. In any case, if the Board were to determinc that a railroad
could publish an indemnification or cxculpatory provision in a tanff, or demand such a
clause from a shipper as a condition of carriage by contract, such a holding would have
no real impact since the effect of any such provision would nccessarily be determined by
the state or federal court hearing the neghigence or gross negligence case at 1ssuc, and
there 1s substantial precedent for voiding indemnification or exculpatory clauscs in
circumstances as those that cxist between a railroad and a shipper and between a railroad
and the public.

For an exculpatory or indemmfication clausc 1n a contract to be valid, each party
must be a free bargaining agent. Valhal Corp v Sullivan Associates, Inc , 44 F 3d 195
(3d Cir. 1995) (applying Pennsylvama law) If the parties to an exculpatory or
indemmification agreement do not stand on footing of equality, so that one 1s competled
to submit to a provision relieving the other from hability for future negligence, the
provision 1s invalid. Baltimore & O.S W Ry v Voigt, 176 U.S. (1900); Del Rasov US ,
244 F,3d 567 (7" Cir 2001) (applyng North Carolina law); Kansas City Power & Light
Co v Unuted Telephone Co. of Kan . 458 F.2d 177 ( 10™ Cir 1972)(applymg Kansas
law).

When federal tort law does apply 1n cases such as admuralty, the Supreme Court
has voided exculpatory or indemnification provisions 1n cases involving transportation
entities such as tow boat operators. In Bisso v Inland Waterways Corp, 349 U.S 85

(1955), the Court held that under federal admuralty law towage companies should not be

16



allowed to rchicve themselves of hiability for neghgence in the performance of their
transportation activities. The Court explaned the reasons for such a public policy:
The two main reasons for the creation and application of
the rulc have been (1) to discourage negligence by making
wrongdoers pay damages, and (2) to protect those 1n need
of goods or services from being overrcached by others who
have power to drive hard bargains....And both reasons
apply with equal force whether tugs opcrate as common
carricrs [under the Interstate Commerce Act] or contract
carners 349 U.S. at 91.

A railroad publishing a “take 1t or leave 1t” tanff has complete bargaining power
and a shipper seeking to move 1ts TIH matenals 1n order to stay in business has virtually
none In these circumstances, the Board could prohibit, under the common carrier
obligation provisions of the ICCTA, the use of a taniff publication to require a shipper to
indemnify a railroad for its own neghgence, but it could not permit such a clause  Other
federal agencies have recogmzed that sound public policy does not permut a
transportation entity with unequal bargaimng power to nsist on indemnification as a
condition of service. For example, the Federal Marntime Commussion prohibits manne
terminal operators, who have considerably less markct power than do railroads, from
publishing tanff schedules containing provisions that exculpate or relieve the marine
termnal operator from 1ts own negligence or imposes on others an obligation to
indemnify the manine terminal operator for 1ts own neghgence 46 C F R. § 525 2(a) (1)

In any case, as noted above 1n the discussion of Price-Anderson, there 15 every
reason to require that the party controlling the transportation and able to prevent an

mcident should and must be the party responsible for doing so. Shifting hability away

from the party able to prevent an incident involving the transportation of TIH matenals
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that arc so cssential to the Nation's economy and so essential to the welfare of its people
would the irresponsible and unlawful
II1. Conclusion

In view of the foregoing the Institute submuts that a request for the rail
transportation of chlorine and other TIH matenals 1s a reasonable request and must be
honored by the rail carrier involved without the imposition of conditions that are not fully
justified by a complete record yet to be developed by the Board The Institute also
submits that the railroads face no greater hability for their negligent and grossly negligent
misconduct than do countless other industrnies operating in the economy gencrally.
Further, the casualty and insurance costs incurred by the railroads have steadily declined
1n recent years even with some senous incidents caused by railroad gross negligence.
The Institute would consider supporting a railroad effort to install a Pnce-Anderson type
of mechamism provided that 1t continued to impose upon the railroads the need to
mmprove their respective safety records and pay for any additional insurance requircd
And finally, the Institute submuts that the Board should not and legally cannot allow for
or imposc any obligation on the shippers of TIH materials to bear the costs or hiabilities

causcd by the neghigent or grossly negligent behavior of the railroads

Respectfully submutted,

C 2

Paul M. Donovan

LAROE, WINN, MOERMAN &
DONOVAN

1250 Connecticut Ave N W, Suite 200
Washington, DC 20036

Counsel for the Chlorine Institute, Inc
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SK Snavely King Majoros O'Connor & Les, Inc
Economic and Management Consultants July 10, 2008

My name is Tom O'Connor, | am Vice President of Snavely King Majoros
O'Connor & Lee, Inc. Appendix A to this report summanzes my experience and
qualffications

Counsel asked Snavely King Majoros O'Connor & Lee, Inc to analyze the
casualtes, insurance and related costs of the US Class | railroads

o General Approach

The general approach we used in developing this report consists of analyzing the
casualties, insurance and related costs, as reported by the ralroads in the
Annual Report R-1' We first reviewed the Uniform system of Accounts (USOA)
initially established by the Interstate Commerce Commission (ICC) and
subsequently adopted by the ICC's successor agency, The Surface
Transportation Board (STB) 2

We determined that the relevant casualties, insurance and related costs were
those shown In the following table Each operating expense account is
referenced to the source schedule, ine tem and column within the Annual
Report Form R-1 The costs are as reported on Annual Report R-1, on Schedule
410, Railway Operating Expenses

! Annual Report R-1 i1s required for every class | railroad operating within the United States The
Reports are filed with the Surface Transportation Board

2 The ICC Termination Act of 1995 abolished the Interstate Commerce Commission and replaced
it with the Surface Transportation Board

2
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o Data

As indicated above, we drew the casualties, insurance and related costs directly
from the data reported in the R-1 Annual Reports to the Surface Transportation
Board {STB) for each of the years 2003 through 2007 by the following five Class |
rall carners BNSF, CSXT, KCS, NS, and UP

o Methodology

We recorded the costs descnbed above and shown In detail on the following
Tables which present data on the five US Class | railroads both individually and
as a group Based on that data we computed costs and the change In casualties,
insurance and related costs dunng the 2003 through 2007 study period for each
of the five carners included in the study *

o Findings

Based on this methodology, we reached our findings, as summarized in the
following Charts and Tables, which present the underlying data, as reported by
the five US Class | ralroads included in the study Those findings are also
presented in Charts | and |l

3 We note that insurance 1s secured in several ways by the camers, including self insurance of
substantial deductibles (NS, CSXT and others), insurance provided by a parent corporation {(UP)
and insurance provided by wholly owned subsidrary corporations (BNSF and KCS)

3
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a Analysis

We examined first the data reported in the Annual Report R-1  We then
reviewed the data in the reports the camers filed with the Secunties and
Exchange Commission (SEC), specifically the 10Q and 10 K reports We found
nothing In those reports to the SEC which contradicted the data and findings
drawn from the railroads’ R-1 reports to the STB

The Iife and health insurance costs discussed in some of the reports to the SEC
are properly excluded from the casualties and insurance cost accounts we have
included In this analysis

We adopted 2003 as the base year for the study and continued the study through
2007, the most recent reported year

o Conclusions

Based on our analysis of the data and methodology described in this report we
have reached prehminary conclusions as to casualtes and insurance costs
reported by the five US Class | carmers

The reported data does not support a conclusion that rail transportation dunng
the 2003 to 2007 study period has led to higher casualties and insurance costs
In fact the opposite result has occurred

The overall costs of casualties and insurance, as reported by the five US Class |
raliroads have decreased significantly during the 2003 to 2007 study penod

The overall casualties and insurance costs decreased by 40 percent before
including KCS Including the KCS, the total casualties and insurance costs for the
five rallroads decreased by 37 percent dunng the 2003 to 2007 study penod
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Appendix A
Capabilities and Experience of
Tom O’Connor
Snavely King Majoros O’Connor & Lee
1111 14th St. NW
Washington DC
20005
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This sechon sketches some of the highights of Tom O'Connor’s background
and strengths, focusing on experience in the following areas

o Transportation Economics

o Transportation Cost Methodologies

o Computenzed Analytical Systems for Rail, Truck and Barge
o Network planning and design

o Litigation

o Arbitration and Mediation

a Negotiations

a Operations analysis

a Analysis of transportation operations including mergers,
acquisitions and divestitures

The presentation of capabilities i1s developed in two principal parts

a Tom O'Connor’s resume which covers the broader range of assignments

a Tom O’Connor’s litigation experience, including a brief summary of the
cases in which he has testified

In each of these, transportation economics and cost analysis 1s one of the
prominent themes Much of this expenence centers on analytical methodologies,
iIssues and related system design

14
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Tom QO’Connor 1s Vice-President of Snavely King Majoros O'Connor & Lee, Inc
(Snavely King), an economic and management consulting company He has
been engaged Iin the business of economic analysis for more than thirty years

Mr O’'Connor began his career as an economist with the Interstate Commerce
Commussion (now the Surface Transportation Board) He later served in
economic consulting and management positions of increasing responsibility

e Manager of Local Rail Service Planning with the US Railway Association,
o Assistant Director of Costs and Economics with Conrail,

o Assistant Vice President of Economics- Association of Amencan Railroads
o Vice President of DNS Associates and

¢ Vice President of Snavely King Majoros O'Connor & Lee, Inc

Snavely King 1s an economic and management consulting company focusing on
telecommunications and transportation

Mr O’Connor has provided testimony in a number of proceedings before courts
and regulatory commissions in the United States and Canada including

Interstate Commerce Commission,
Surface Transportation Board,

United States Railway Association,
Regulatory Commission in New York
Regulatory Commission in Indiana
Regulatory Commission in Pennsylvania
State Court in Indiana

State Court in Montana,

State Court in Virginia,

Arbitration Panel in New York

Mediation Panel iIn Massachusetts
Mediation Panels in Washington DC
Canadian Crown Commission

US Distnct Court for Eastern District of Virginia,
US District Court for Anzona
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Tom O’'Connor's practice centers on transportation with specific focus on
negotiations and infrastructure i1ssues including rationalization and redesign of
the rallroad nfrastructure in the US as well as rebuiding of the railway
infrastructure in Eastern Europe

Mr O’Connor’s work in Eastern Europe focused on both transportation and
telecommunications

Snavely King Majoros O’Connor & Lee, Inc., Washington, DC
o Vice President (1988-Present)

Mr O'Connor has more than thirty years experience in business and economic
analysis His experience includes key and increasingly responsible management
and policy positions with government agencies and private industry

Mr O'Connor has authored a sernes of guidelines on transportation negotiations
and contracting and has conducted transportation negotiations and contracting
seminars for a wide range of clients Mr O'Connor has also designed and
helped lead transportation contract negotiations resuiting in tens of millions n
cost savings

Mr O’Connor has also appeared as an expert withess on highway transportation
costs, in rail lne abandonment cases and in highway transport and rail rate
Iihgation, achieving millions of dollars in savings for the client He has served
many clients as an expert advisor on the Rail cost Adjustment Factor (RCAF)

He has also created and managed numerous computenzed management and
regulatory systems to address complex problems and 1s a widely recognized
expert on costing and economics He has appeared as an expert on various
ICC-STB regulatory 1ssues He also developed the path breaking and widely
used economic analysis system in the US rall industry, the United States Railway
Association Light Density Line Analysis system

He has also conducted analyses of tug and barge operations, both inland and off
shore, for governmental and private sector clients

Mr O’'Connor has conducted analyses for the Government of Canada used to
shape policy for freight transportation He has also conducted studies for the
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US Government used to shape Freight and Passenger Transport Policy,
including in depth analyses of Amtrak

For the Government of Bulgana, in the Balkans, he developed the Master Plan
for Management Information Systems, including telecom and computer faciities
designed to operate, measure, manage and monitor both rail freight and rail
passenger operations of the Bulganan State Raiways, In Bulgara and the
Balkan Peninsula

Mr O'Connor has analyzed more than 45 rall merger scenanos and cases He
has provided expert testimony before state and federal courts and commissions
in the US and Canada on economic and policy Issues He has also testified as
an expert on computenzed transportation analytical systems, rail operations, ant
trust 1Issues and transportation economics and costing Mr O'Connor has served
as an impartial and expert monitor of data and processes at issue In litigation on
transportation

Mr O'Connor has also conducted management audits, focused on identifying the
cause and effect relatonships underlying clamed cost incidence  The
management audits were directed toward testing the cost basis of clams
asserted by major raillroads

Mr O’Connor also has experience In telecoms spanning the penod since 1995
During this period, on a succession of government and commercial projects, Mr
O'Connor directed and participated in the review, design and operation of
telecoms systems

He also designed and developed the business and operations plan for an
Easten European telecoms startup company, BDZCOM Mr O’Connor
designed and presented the plan and conducted liaison with international
commercial, banking and government interests in the United States and Europe
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DNS Associates Inc., Washington, DC
¢ Vice President (1982 - 1988)

Mr O'Connor directed and participated iIn numerous projects including merger
analyses, transportation infrastructure analyses, plant and network rationalization
and feasibility studies

He designed and implemented mainframe and microcomputerized systems for
analyzing rail, truck and barge logishcs The computerized cost systems Mr
O'Connor created gained widespread use throughout the United States and
Canada

Mr O'Connor also advised the U S Rail Accounting Principles Board (RAPB) on
the costing aspects of regulatory reform policies The RAPB mission included
advising the ICC as to the inclusion of productivity in the RCAF

He provided expert testimony on coal rates, computernized data bases and cost
systems and rail cost issues before the Interstate Commerce Commission

Association of American Railroads, Washington, DC
o Assistant Vice President, Economics (1979 - 1982)

Managing a large staff of professionals, Mr O'Connor designed and managed
major economic analysis projects He helped formulate industry economic policy
positions culminating in the Staggers Rail Act of 1980 He submitted expert
testimony on behalf of the ralroad industry in numerous cases before the
Interstate Commerce Commission and state regulatory commissions He also
appeared regularly in national forums on economic iIssues

Mr O’Connor directed the most significant computerized industry Costing
System project in 40 years, URCS, the cost system now used by all major US
rallroads Mr O'Connor’s staff was responsible for development of the Rail Cost
Adjustment Factor (RCAF) He also conducted industry seminars on URCS and
related economic issues

Mr O'Connor also testified before the Interstate Commerce Commission on the
design and application of the pathbreaking URCS rail cost system since adopted
by the Commussion and the rail industry

18
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He also directed development and installation of a commercial computenzed
economic and market analysis system now used by wirtually all major US
rallroads

Consolidated Rail Corporation, PA
¢ Assistant Director, Cost & Economics (1977 - 1979)

Managing a staff of about 30 professionals, Mr O'Connor was responsible for all
Conrall management and regulatory cost analyses In both freight and passenger
areas He testified before the ICC on the development of ine subsidy standards
now widely used in the US railroad industry

He also finalized the design, installed and managed Contribution Simulator and
Calculator (COSAC), a computenzed internal management economic analysis
system at Conrall The COSAC system uses specific management accounting
data to develop economic costs COSAC replaced earlier systems and was used
to guide virtually all transportation management decisions, including competitive
market inttiatives, consolidations, line abandonments and service discontinuance

Mr O'Connor also participated in cost allocation negotiations between Amtrak
and Conraill on cost shanng of joint faciites on the North East comdor He
initiated and directed profit maximization and plant rationalization programs He
also designed and implemented computerization and improvement of a wide
range of economic and cost analysis systems used to manage and turn around
this mulb-billion dollar corporation

R.L. Banks & Associates Inc., Washington, DC
o Consultant (1976 - 1977)

Mr O'Connor conducted and directed numerous transportation- related projects
in the US and Canada ranging from national logistics analyses to site-specific
studies He specialized in costing systems and appeared as an expert withess
on such systems in a precedent setting proceeding before a Canadian Crown
Commission
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U.S. Railway Association, Washington, DC
s Manager, Local Rail Service Planning (1974 - 1976)

In a project of unprecedented scope and historic impact, Mr O'Connor
developed, computerized, and implemented the hight density lines cost analysis
system, which defined Conrail This system was used to reach asset disposition
and hne service decisions for thousands of miles of railroad He served as
haison with congressional staffs and shipper groups, as well as federal, state,
and local governments, and planning agencies The system he created was a
major element in the design and implementation of the streamlined Midwest-
Northeast regional rall system Mr OConnor subsequently appeared as an
expert withess to present and defend the operation of the USRA costing system

Interstate Commerce Commission,
o Economist, Washington, DC (1973-1974)

Mr O'Connor served as a staff economist and authored a report analyzing

industry investment patterns and ICC regulatory policy, including ICC use of cost
evidence
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o Education

University of Massachusetts, Amherst, B A Economics

University of Wisconsin, Graduate Course Work, Economics

University of Delaware, Graduate Course Work, Business Management
The Amencan University, Graduate Course Work, Computer Science

a Professional Organizations

s Transportation Research Board

o Past Chairman of the Transportation Regulation Committee
¢ Transportation Research Forum

» Past President of the Cost Analysis Chapter
¢ National Defense Transportation Association

s Past Member of Board of Directors, National Capital Chapter

a Academic honors

¢ Phi Kappa Phi academic honors society
o Phi Beta Kappa academic honors socliety

o Military
e US Armmy, Sergeant, Combat Engineers

o Security Clearance
¢ Secret
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Summary of Expert Testimony
Of
Tom O’'Connor
Vice President

Snavely King Majoros O'Connor & Lee, Inc
1111 14th St NW
Washington DC 20005
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Tom O’Connor Testimony in Federal Requlatory Cases

o The comparative merits of the Interstate Commerce Commission’s
Uniform Rail Costing System (URCS) and Cost Center Accounting
submitted to the ICC on behalf of the US Railroad industry in February
1980 in Docket No. 37203.

a The economics and computer technology of the Light Density Line
Methodology used to define Conrail, submitted to USRA before
special hearing in 1980.

o Computerized transportation database design and use. Verified
statement was submitted to ICC on behalf of the US Railroad industry
in Nov 1980 in Ex Parte No. 385.

o The comparative merits of two regulatory rail-costing systems, URCS
and the predecessor rail costing system, Rail Form A, submitted to the
ICC on behalf of the US Rallroad industry in March 1981, in Ex Parte
399.

o Testimony on the Preliminary 1979 Rail Cost Study as released by
the ICC, calling for adopting and improving URCS. This was submitted
to the ICC on behalf of the US Rallroad industry in Docket No. 37203 in
February 1982.

a Rail costing using Rail Form a costs applied to service units
generated by a computerized rail network model. This verified
statement was submitted to the ICC on behalf of a shipper located in
Nevada in July 1985 in ICC Docket Nos. 37809 and 37815S.

0 Rail costing, also using Rail Form A costs applied to service units
generated by computerized network model. This verified statement
was submitted to ICC on behalf of a shipper located in Nevada in
November, 1986 in Docket No. 37809, 37815S.

o Stand Alone Rail Costing, for use in rate reasonableness, using
service units developed with a series of computerized network model.
This verified statement was submitted to the ICC on behalf of the
Association of American Railroads in September, 1988 in Docket No.
382398
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o Rail merger conditions, developed using rail costs and a
computerized network model. This verified statement was submitted
to the ICC in March 1994 in Finance Docket No. 21215 (Sub. No. 5)

o The effects of computerized methods on rail operations and costs.
This verified statement was submitted to the ICC on hehalf of Coleto
Croek Utility in July 1994 in Docket No. 41242,

o The cost of rail coal transportation using URCS costs and A Stand
Alone Network. This verified statement was submitted to the ICC on
behalf of West Texas Utilities in April 1995 in Docket No. 41191.

o Further testimony on the cost of rail coal transportation using URCS
costs and a Stand Alone Network. This verified statement was
submitted to the ICC on behalf of West Texas Utilities in July 1995 in
Docket No. 41191.

o Oral Argument on the effects of the BN-SF merger on rail costs and
service presented before the full Commission in August 1995 on behalf
of Universal Forest Products in Finance Docket No. 32549.

0 The effects of the UP-SP merger on costs, infrastructure and
operations. Verified statement was submitted to ICC on Behalf of
Kansas City Southern Railroad in March 1996 in Finance Docket No.
32760.

o Competitive truck transportation market. Joint Verified Statement
with James Wells was submitted to Surface Transportation Board (STB)
on behalf of TJ MAXX on June 22, 1998 in Docket No. 41192

o The investment plans of UP-SP to remedy effects of the UP-SP
merger. Verified statement was submitted to STB on Behalf of Kansas
City Southern Railroad in June, 1998 in Finance Docket No. 32760 UP-
SP Merger Oversight Proceeding

o The Arkansas and Missouri Rallroad Request For Discontinuance
Waiver Filed on Behalf of Kansas City Southern Railroad. Verified
statement was submitted to Surface Transportation Board (STB) in
November1998 in Finance Docket No. 32670.

24

1111 14" St N.W. » Suite 300 Washington, DC 20005 u 202 371-9149



SK Snavely King Majoros O'Connor & Lee, Inc
Economic and Management Consultants July 10, 2008

a Further testimony on the competitive truck transportation market.
Joint Verified Statement with James Wells was submitted to Surface
Transportation Board (STB) on behalf of TIMAXX in January, 1999 in
Docket No. 41192

a Rail Merger Guidelines to develop new and improved merger
analysis processes. Verified statements were submitted to Surface
Transportation Board {(STB) on behalf of OxyChem, Oxy Vinyls, BASF
and Williams Energy Services in May 2000 in Ex Parte 582.

o Reply Testimony on Rail Merger Guidelines to develop new and
improved merger analysis processes. Reply Verified statements were
submitted to Surface Transportation Board (STB) on behalf of
OxyChem, Oxy Vinyls, BASF and Willlams Energy Services in June
2000 in Ex Parte 582.

o Testimony on STB Rate Guidelines in small Shipment Cases.
Verified statement was submitted to Surface Transportation Board
(STB) on behalf of SK clients in STB Ex Parte 646 in June 2004.

o Oral Testimony on STB Rate Guidelines in small Shipment Cases.
Oral Testimony was presented to the full Surface Transportation Board
to Surface Transportation Board (STB) on behalf of SK clients in STB
Ex Parte 646 in July 2004,

a Testimony on STB Stand Alone Costs focusing on alternatives.
Comments submitted to Surface Transportation Board (STB) on behalf
of SK in STB Ex Parte 657 in April 2005.

o Oral Testimony on STB Stand Alone Costs focusing on alternatives.
Presented to Surface Transportation Board {(STB) on behalf of SK in
STB Ex Parte 657 in April 2005.

o Testimony on the first ever STB Small Shipment Rate Case.
Comments submitted to Surface Transportation Board (STB) on behalf
of BP Amoco in STB Docket NOR 42093 in May-June 2005. The case
was resolved successfully through mediation.
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o Testimony on the second STB Small Shipment Rate Case.
Comments submitted to Surface Transportation Board (STB) on behalf
of Wiliams Olefins, L.L.P. before the STB In November 2006. The case
was resolved successfully through mediation.

Tom O’Connor -- State, Regional and Canadian Testimony

o Expert testimony centering on the costs of providing transportation
to Medicaid care recipients. This testimony involved design and
development of computerized costing models of highway
transportation. The evidence was central to resolution of fong
standing issues. This evidence was developed and submitted on
behalf of Medicaid transportation providers and was accepted by the
Court in Marion Superior Court in the State of Indiana in Cause No.
49D01 9309 Mi952 on November 21, 2005. Oral testimony was presented
in October, 2005. The case was decided in favor of the client.

o Expert antitrust testimony centering on the availability of
construction materials. This was submitted in an antitrust case and
was filed on behalf of Solcon in Solcon Constructions adv. Asphalt
Busters Case No. CIV 01 01269 PHX ROS, United States District Court
for the District of Arizona. This evidence was developed and
submitted in May 2003.

o Expert testimony centering on commuter railroad operations and
costs. This testimony involved design and development of
computerized costing models of commuter rail operations. The
evidence was central to arbitration to resolve subsidy disputes between
New York and Connecticut This evidence was developed and
submitted on behalf of Metro North Commuter Railroad in August 1996
with oral testimony presented in February 1997. The case was decided
successfully in favor of the client.

o Expert testimony centering on the effects of a series of explosions
on transportation operations and costs. This was submitted on behalf
of Washington construction Company in a damages case filed by
Burlington Northern Railroad in state court in Montana, First Judicial
District Court, and Cause Number ADV 91-1885. The case went to a
jury trial and was decided successfully in favor of the client in
September 1993.
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o Expert antitrust testimony centering on computerized network
models. This was submitted in an antitrust case filed on behalf of
Geoplex in U.S. District Court for the Eastern District of Virginia,
Geoplex Corporation v. CACI, Inc. Civil Action No. 89-610-A. This
evidence was developed and submitted in November 1989.

o Expert testimony centering on transportation operations and costs.
This was submitted on behalf of the Canadian provinces of Alberta,
Manitoba and Saskatchewan before a Canadian Crown Commission In
a series of hearings held in Winnipeg, Manitoba and Regina,
Saskatchewan in 1976. This led to an historic change in Canadian
transportation regulation.

a2 In addition to these cases Mr. O’Connor has also submitted
testimony on rail costs and operations before State regulatory
commissions in Indlana, Pennsylvania and New York.
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