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REPLY OF THE INDIANA RAIL ROAD COMPANY TO THE 
PETITION TO REVOKE FILED BY UTU AND BLET 

 
 The Indiana Rail Road Company (“INRD”), by its undersigned attorneys, hereby replies 

to the Petition to Revoke filed by the United Transportation Union (“UTU”) and the Brotherhood 

of Locomotive Engineers and Trainmen (“BLET”) with respect to the notice of exemption filed 

on April 29, 2008 by INRD for a trackage rights agreement between INRD and CSX 

Transportation, Inc. (“CSXT”).   

BACKGROUND 

 1. The Trackage Rights Agreement 

 At the end of April 2008 INRD and CSXT entered into a trackage rights agreement 

(“Agreement”) whereby CSXT granted to INRD limited local trackage rights to operate loaded 

and empty coal trains over CSXT’s CE&D Subdivision between Sullivan and Carlisle, IN, a 

distance of approximately 10 miles.1  INRD’s main line connects with the CSXT CE&D line at 

Sullivan.  At Carlisle, Sunrise Coal Company has recently constructed a new coal rail loadout 

and associated loop tracks connecting to CSXT’s line.   

                                                 
1 The CE&D Subdivision is part of CSXT’s main line between Chicago, IL and 

Nashville, TN.   
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 The Agreement limits INRD to operating coal trains between Sunrise Coal Company on 

CSXT’s line and Indianapolis Power & Light’s (“IPL”) Harding Street Generating Station at 

Indianapolis, IN on INRD’s line, and Hoosier Energy’s Merom Plant, at Merom, IN, also on 

INRD’s line west of Sullivan.  IPL’s Harding Street Generating Station is 105 rail miles from 

Sullivan over INRD’s main line, so the total rail distance from Sunrise is approximately 115 

miles, 10 miles on the CSXT line and 105 miles on the INRD line.  Hoosier Energy’s Merom 

Plant is 5 miles west of Sullivan on the INRD line, so the total rail distance from Sunrise is 

approximately 15 miles, 10 miles on the CSXT line and 5 miles on the INRD line. See Verified 

Statement of Thomas G. Hoback ¶ 22. (“Hoback V.S.”) 

 The Agreement contains industry-standard conditions requiring the trackage rights tenant 

(INRD) to comply with the operating rules and radio standards of the landlord (CSXT), and 

confirming the landlord’s exclusive managerial rights over its line, including its right to move 

crippled trains of its tenant and its right to decide whether or not to seek abandonment of the line.  

Hoback V.S. ¶ 17. 

 The business and operational rationale for serving the Sunrise to Harding Street 

Generating Station traffic and the Sunrise to Merom Plant traffic through trackage rights is 

obvious on its face.  The Merom move is only 15 miles end to end and the Harding Street 

Generating Station move is only 115 miles end to end.   From a business perspective, operating 

either of these short coal moves as joint line moves would not be feasible and CSXT has 

expressed no interest in participating in the moves as a line haul carrier.  The cost of introducing 

a second carrier into the move for no operational benefit would undermine the economics of each 

of these short moves.  It is also likely that putting a second carrier into the move would degrade 
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service and equipment utilization because of interchange delays.  Hoback V.S. ¶ 22, Verified 

Statement of Harold Leitze ¶ 7. (“Leitze V.S.”)   

 The operational difficulties presented by a joint line move which would require an 

interchange at Sullivan are also formidable.  There are no interchange facilities at Sullivan where 

large unit coal trains could be interchanged off the main line of each carrier.  CSXT’s CE&D 

Subdivision forms part of its main north-south line between Chicago and Nashville and is 

heavily used.  An interchange that occurred on the CSXT main line or one of its passing sidings 

would be disruptive to traffic on that line, and an interchange on INRD’s single track main line 

would similarly disrupt operations on INRD.  Hoback V.S. ¶¶ 23 and 24.  From both a business 

and an operational perspective, INRD decided it could best serve its customers at Harding Street 

Generating Station and the Merom Plant by seeking trackage rights over the 10 miles of CSXT’s 

line between Sullivan and Sunrise.  Once CSXT’s capacity expansion program on the CE&D 

was completed, CSXT was willing to enter into a trackage rights agreement to permit INRD to 

use CSXT’s line for this short-distance traffic which CSXT could not feasibly serve.  Hoback 

V.S. ¶¶ 16 and 25.      

 2. Procedural Status   

 INRD filed a Notice of Exemption pursuant to 49 CFR 1180.2(d)(7) on April 29, 2008.  

A copy of the Agreement was attached to the Notice of Exemption as required by the regulations 

and all other information required by the regulations was provided.  The exemption became 

effective on May 30, 2008 and INRD commenced rail service to Sunrise using its trackage rights 

over CSXT shortly thereafter.    

 UTU and BLET filed a Petition to Revoke the exemption with the Board on June 19, 

2008.  The Petition to Revoke contends that the notice of exemption contained false or 
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misleading information in that it did not disclose that CSXT owns 85% of the common stock of 

INRD’s parent, Midland United Corporation.  UTU and BLET contend that there is a 

“substantial identity of interest” between INRD and CSXT and that the Board has declared a 

notice of exemption void ab initio in such circumstances, citing Sagamore National 

Corporation--Acquisition and Operation Exemption--Lines of Indiana Hi-Rail Corporation, 

Finance Docket No. 32523 (ICC Served Jun 29, 1994) (Sagamore National).  UTU and BLET 

argue that this transaction is governed by Sagamore National because CSXT owns 85% of 

INRD.   

 UTU and BLET also argue that the transaction is a “sham” because CSXT retains 

exclusive control of the management and operation of the line over which INRD has trackage 

rights under the Agreement, citing the various provisions of the Agreement that confirm the 

landlord’s exclusive right to manage its property, that require the trackage rights tenant to 

comply with CSXT’s safety rules, operating rules and other regulations when operating on 

CSXT’s line, and that require the trackage rights tenant’s employees be qualified to operate on 

CSXT’s line.   UTU and BLET conclude that: 

 Based on these all-encompassing controls over INRD’s 
operations over this Line, this transaction is obviously a sham that 
was devised to avoid the more expensive collective bargaining 
agreement in effect on CSXT.  The ownership interest and these 
numerous requirements in the trackage rights agreement that 
provide CSXT total control over this service demonstrate that there 
is a substantial identity of interest between the parties.         

 
ARGUMENT 

 
 1. The Notice of Exemption contained neither false nor misleading information. 
 
 UTU and BLET point to no information contained in the Notice of Exemption that was 

either false or misleading.  The information contained in the Notice was precisely the 
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information the Board’s regulations contained in 49 CFR Part 1180 require.  Moreover, the fact 

that CSXT indirectly owns 85% of INRD is scarcely a secret.  The Board approved CSXT’s 

acquisition of a controlling stock interest in Midland United Corporation, INRD’s parent, in 

1996 in Finance Docket No. 32892, CSX Corp. and CSX Transp.--Control--The Indiana R. R. 

Co., 1996 WL 648610 (S.T.B.) (STB served Nov. 7, 1996), (“CSXT Control”).    

 The ICC took the common sense position that filing a notice of exemption constitutes a 

representation by the filing party that the transaction meets the requirements of the class 

exemption.  When the transaction fails to meet the requirements of the class exemption, it may 

be rejected.  The ICC and the Board have applied this analysis to class exemptions of many 

types, including exempt non-carrier line acquisition under 49 U.S.C. 10901, and 49 CFR 

1150.31, Sagamore National Corporation--Acquisition and Operation Exemption Lines of 

Indiana Hi-Rail Corporation, 1994 WL 460569 (I.C.C.), (ICC Finance Docket No. 32523) 

served August 26, 1994 (Sagamore National),  exempt abandonments under 49 U.S.C. 10903 

and 49 CFR Part 1152 Sub-Part F, Wisconsin & Southern Railroad Co.--Abandonment 

Exemption--in Dodge County, WI, 1994 WL 273852 (I.C.C.), (ICC AB-383 Sub-No. 2X) served 

June 22, 1994, and exempt trackage rights agreements under 49 U.S.C. 11323 and 49 CFR 

1180.2(d)(7), Southern Pacific Transp. Co.--Trackage Rights Exemption--Houston Belt & Term. 

Ry. Co., 1998 WL 887190 (S.T.B.), (STB Finance Docket No. 33461) served December 21, 

1998.   

 INRD will demonstrate that the Agreement meets the requirements of the class 

exemption contained in 49 CFR 1180.2(d)(7) and is not subject to rejection.    

 2. The Agreement is subject to 49 U.S.C. 11323 and qualifies for the class   
  exemption under 49 CFR 1180.2(d)(7).      
 
 49 U.S.C. 11323(a) provides, in part: 
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(a) The following transactions involving rail carriers providing 
transportation subject to the jurisdiction of the Board under this 
part may be carried out only with the approval and authorization of 
the Board: 

*  *  * 

(6) Acquisition by a rail carrier of trackage rights over, or joint 
ownership in or joint use of, a railroad line (and terminals 
incidental to it) owned or operated by another rail carrier. 

 The class exemption applies to (49 CFR 1180.2(d)(7)): 

Acquisition of trackage rights and renewal of trackage rights by a 
rail carrier over lines owned or operated by any other rail carrier or 
carriers that are: (i) based on written agreements, and (ii) not filed 
or sought in responsive applications in rail consolidation 
proceedings. 

 The class exemption for trackage rights agreements is applicable, by its terms, if the 

following conditions are met: 

1. the trackage rights tenant (INRD) is a rail carrier,  

2. the trackage rights landlord (CSXT) is a rail carrier, 

3. the trackage rights landlord either owns or operates the lines that are subject to the 

trackage rights agreement, 

4. there is a written trackage rights agreement, and 

5. the trackage rights are not filed or sought in a responsive application in a rail 

consolidation proceeding.  

 The Petition to Revoke does not state precisely which of the prerequisites to application 

of the trackage rights class exemption are not met.  However, the Petition to Revoke cannot 

fairly be construed to challenge the fact that the landlord (CSXT) owns and operates the line that 

is subject to the Agreement, or that there is a written trackage rights agreement.  Nor can the 

Petition to Revoke be construed as contending that these trackage rights are sought in a 

responsive application in a rail consolidation proceeding.  The two remaining pre-requisites for 
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application of the class exemption are that the tenant (INRD) be a rail carrier and that the 

landlord (CSXT) be a rail carrier.  Again, we cannot fairly construe the Petition to Revoke as 

challenging CSXT’s status as a rail carrier or INRD’s status as a rail carrier.  The UTU petition 

must be founded on the proposition that INRD is in fact the same carrier as CSXT -- that in the 

language of 49 CFR 1180.2(d)(7), CSXT is not an “other rail carrier.” 

 In CSXT Control the Board authorized CSXT to acquire control of INRD, it did not 

authorize CSXT to merge with INRD.  The applicants in CSXT Control specifically stated that 

(id. at p.3): 

For the foreseeable future, applicants’ operating plan calls for 
INRD to be maintained as a separate subsidiary operating and 
performing services essentially in the same manner as it does 
today.  Applicants state that existing services and schedules will be 
maintained and that there are no present plans to close any existing 
interline routes or to alter or cancel any existing divisions with 
connecting carriers. . . . 

  
 If CSXT at some point should decide to merge with INRD and form a single carrier 

including INRD’s lines, it would need approval and authorization from the Board to do so.  49 

U.S.C. 11323 specifically provides that: 

The following transactions involving rail carriers providing 
transportation subject to the jurisdiction of the Board under this 
part may be carried out only with the approval and authorization of 
the Board: 

(1) Consolidation or merger of the properties or franchises of at 
least 2 rail carriers into one corporation for the ownership, 
management, and operation of the previously separately owned 
properties. 

  *   *   * 

(3) Acquisition of control of a rail carrier by any number of rail 
carriers. 

 The fact that the Board has authorized control of one carrier by another does not 

eliminate the statutory requirement in 49 U.S.C. 11323(a)(1) for Board approval of their 
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subsequent merger.  See e.g. Seaboard Coast Line R.R.--Merger Exemption--Louisville & N. 

R.R., Finance Docket No. 30054 (ICC served Nov. 8, 1982); Baltimore & O. R.R. and 

Chesapeake & O. Ry.--Merger Exemption, Finance Docket No. 31033 (ICC served May 22, 

1987); and Chesapeake & O. R.R. and CSX Transportation, Inc.--Merger Exemption, Finance 

Docket No. 31106 (ICC served Sep. 18, 1987).  The significant point for this case is that the 

Board did not authorize the merger of CSXT and INRD to form a single rail carrier, and 

subsequent to CSXT’s acquisition of control the two rail carriers have operated independently of 

each other as they represented to the Board they would do.  CSXT and INRD are in law and fact 

separate rail carriers.  See CSXT Control at 3.   

 The Verified Statement of Mr. Thomas G. Hoback, president of INRD, makes it clear that 

INRD and CSXT are not only legally separate rail carriers but are managed and operated as 

separate rail carriers.  As Mr. Hoback points out, INRD is financially independent of CSXT and 

obtains its own short term and long term financing without the guarantee or support of CSXT or 

any of its affiliates. Hoback V.S. ¶¶ 7, 8, 9.  INRD operates as a separate carrier running its own 

trains with its own employees.  It maintains its own lines and equipment, it dispatches its own 

trains and markets its own services.  Hoback V.S. ¶ 10.  INRD’s management is similarly 

separate from CSXT.  No CSXT employees perform managerial functions at INRD.  Hoback 

V.S. ¶¶ 11-12. 

 There is no basis for ignoring the plain fact that CSXT and INRD are separate rail 

carriers with separate management, separate financial arrangements, and separate operating 

arrangements.  The two entities are connected by CSXT’s 85% ownership interest in INRD and 

the associated right to three members on INRD’s five man board.  Neither an 85% investment 

interest nor the ability to elect a majority of a board of directors, nor Board approval of control is 
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a basis for ignoring the separate entity status of the two rail carriers for purposes of the trackage 

rights class exemption where the two carriers are in fact managed and operated separately.  The 

Board has had no difficulty applying the class exemption to trackage rights agreements where the 

carriers involved are far more closely related than INRD and CSXT.  See e.g. Norfolk Southern 

Ry. Co--Trackage Rights Exemption--Norfolk and Western Ry. Co., 1996 WL 71965 (S.T.B.), 

STB served Feb. 21, 1996, where Norfolk Southern used the class exemption for a trackage 

rights agreement permitting it to operate over 12 miles of N&W track in order to expedite 

movement of Norfolk Southern dedicated auto parts trains to a Ford Motor Company plant 

located on N&W’s line.  N&W was, of course, wholly owned by Norfolk Southern.  

 3. The terms of the Agreement do not make the transaction a “sham.” 

 UTU argues that the following facts concerning the Agreement make it a “sham”: 

• CSXT has exclusive control of the management and operation of the CSXT line over 
which INRD has trackage rights; 
 

• All communications on the CSXT line by INRD trains must be on CSXT radio 
frequencies; 

 
• INRD cannot hold CSXT liable for any delay, injury or damages whatsoever due to 

CSXT’s own neglect of the line; 
  

• INRD trains must follow all CSXT safety rules, operating rules, and other regulations 
when on the CSXT line; 

 
• INRD employees who operate on the CSXT line must be qualified under CSXT rules and 

can be excluded from the Line by CSXT for violation of these CSXT rules; 
 

• If INRD’s trains cannot move on the CSXT line, for whatever reason, CSXT can move 
these trains on its own and at INRD’s expense; 
 

• CSXT can abandon the CSXT line and act for INRD by discontinuing its right to operate 
over the line at the STB.   
 

 UTU and BLET conclude that “in sum, CSXT essentially controls INRD’s entire 

operation over the Line.”   
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 Of course CSXT controls INRD’s operation over the line -- it is CSXT’s line and INRD is 

only a tenant by license.  INRD does not own the line or lease it.  It does not maintain it or 

dispatch it.  Its sole right is as a licensee to operate on the CSXT line pursuant to the terms of the 

Agreement.  Its right to be there is dependent upon the consent of the landlord, as is the case in 

every trackage rights agreement subject to the class exemption.   

 The foregoing terms of the Agreement quoted by UTU and BLET are essentially industry 

standard terms in trackage rights agreements.  Hoback V.S. ¶¶ 17-18.  They are industry standard 

terms for a good reason.  For safety reasons only one entity can manage and control a line of 

railroad at a time.  There would be chaos if both the landlord and the tenant had a concurrent 

right to manage and control the line.  No responsible rail carrier would enter into such an 

agreement either as a tenant or as a landlord.  Hoback V.S. ¶¶ 19-20. 

 The purpose of radio communication on a line is for the train crews to be able to 

communicate with each other, with the dispatchers responsible for dispatching the line, and with 

roadway workers, and also to broadcast warnings from track-side devices.  If the trackage rights 

tenant’s trains did not use the landlord’s radio frequencies, they could not communicate with the 

landlord’s trains, dispatchers or roadway workers, nor could they hear the landlord’s track-side 

warnings.   A requirement that the tenant use the landlord’s radio frequencies is a plain an 

obvious safety requirement. 

 Requiring the trackage rights tenant’s trains to observe the landlord’s operating and 

safety rules and other regulations, requiring the tenant railroad’s crews to be qualified on the 

landlord’s rules, and authorizing the landlord to remove the tenant’s employees if they do not 

conform to those rules is an obvious safety measure.  This proposition is so obvious and safety-
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related that it is astonishing that attorneys for two operating craft unions could seriously 

contemplate any other arrangement.        

 Certain commercial terms are included in the Agreement.  The commercial terms in the 

Agreement are also close to industry standard terms.2  Hoback V.S. ¶ 20.  The trackage rights 

landlord typically does not want to be a guarantor of the availability of the line to the trackage 

rights tenant and does not want to commit to maintain the lines to a specified level.  The trackage 

rights landlord also typically wants the right to remove crippled tenant trains from the line to 

avoid disruption of its own service.  Trackage rights landlords typically want to foreclose the 

tenant from interfering with its disposition of the line.   

 In sum, it would be difficult to find a trackage rights agreement exempted under the class 

exemption that does not have all or almost all of the terms cited by UTU and BLET as evidence 

that the transaction is a “sham.”  If the inclusion of terms of this type is evidence of that a 

trackage rights agreement is a “sham,” then almost all trackage rights agreements fall into that 

category.  This “sham” argument based on industry-standard safety and commercial terms in the 

Agreement is obviously nonsense which the Board should reject.    

4. The analysis in Sagamore National is inapplicable to a trackage rights exemption. 
      

   Sagamore National, the case relied on by UTU and BLET, dealt with a proposed 

acquisition of a line by a non-carrier under 49 U.S.C. 10901 and the non-carrier class exemption 

at 49 CFR 1150.31.  The requirements for a transaction to qualify for application of 49 U.S.C. 

                                                 
2 There is a wider diversity of commercial terms in trackage rights agreements than  

safety related ones.  There are trackage rights agreements that impose performance and other 
commercial requirements on the landlord.  These agreements typically reflect the relative 
economic influence of the two.  See, e.g. Union Pacific R.R. Co.--Trackage Rights Over Chicago 
and Northwestern Transp. Co., 7 I.C.C.2d 177 (1990) (requiring trackage rights landlord to 
maintain tracks at FRA Class 5 or better).   
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10901(a)(4) and the class exemption for non-carrier line acquisitions are not the same as the 

requirements for the trackage rights class exemption under 49 CFR 1180.2(d)(7).   

 In order for an entity to qualify to acquire a line from a carrier under 49 U.S.C. 

10901(a)(4), it must be a “person other than a rail carrier.”  If the acquiring party is not a 

“person other than a rail carrier” (or eliminating the double negative, if the acquiring party is a 

rail carrier) 49 U.S.C. 10901(a)(4) does not apply.   

 The Board has an extensive set of precedents to determine whether an entity newly 

created by a rail carrier or by a holding company controlling other rail carriers is a “person other 

than a rail carrier,” or whether the transaction is a sham designed to transfer the line to another 

rail carrier under section 10901 without a labor protection obligation and to avoid the use of 49 

U.S.C. 11323 where labor protection is mandatory.  In such cases the Board’s two part test looks 

at (i) whether the non-carrier was created to purchase the line for legitimate and substantial 

business purposes and not solely to avoid labor protection, and (ii) whether the indicia of 

independence establish that the non-carrier subsidiary is sufficiently independent of carriers with 

which it is affiliated.  See Mountain Laurel R.R. Co.--Acquisition and Operation Exemption--

Consolidated Rail Corp., 1998 WL 249172 (S.T.B.), STB served May 15, 1998); and 1998 WL 

470634 (S.T.B.), STB served Aug. 12, 1998), (Mountain Laurel).  

 The Board also has held that in order to qualify as a “person other than a rail carrier” 

under 49 U.S.C. 10901(a)(4), the acquiring entity must be independent of, and not controlled by, 

the selling carrier.  See Michigan Central Ry.--Acquisition and Operation Exemption--Lines of 

Norfolk Southern Ry. Co., 2007 WL 4926363 (S.T.B.), STB served Dec. 10, 2007 (Michigan 

Central).    
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 In Sagamore National, the Commission summed up the issue (id. at p.4) (emphasis 

added): 

In cases in which a transaction is alleged to be a sham, we look for 
indicial that the new company is independent of any rail corporate 
parents or siblings and require that the new company demonstrate 
its independence from the seller.  An attempt by a carrier to 
reincarnate itself in a new corporation, possessed of its former rail 
assets and shorn of troublesome obligations such as collective 
bargaining agreements, would constitute the use of the 
Commission’s processes merely to allow railroads to escape their 
labor agreements.  We have no objection to corporate 
restructuring, and indeed we have established a class exemption to 
facilitate them at 49 CFR 1180.2(d)(3).  But such restructurings 
are subject to mandatory labor protection at section 11347 of the 
Act.  

 The statute requiring STB approval of trackage rights agreements applies both to trackage 

rights agreements between completely independent and unaffiliated carriers, and also to trackage 

rights agreements between commonly controlled carriers.  Labor interests are protected from 

carrier abuse by the statutory requirement of labor protective conditions in such cases.        

 This is not a transaction under 49 U.S.C. 10901 where the acquiring entity must be a non-

carrier and where there is no labor protection, but a trackage rights agreement subject to 49 

U.S.C. 11323 where both sides of the transaction must be rail carriers and where labor protection 

is mandatory.  The Board must impose labor protective conditions on the transaction (49 U.S.C. 

11326) and has no jurisdiction to exempt the transaction from labor protection.  49 U.S.C. 

10502(g).   In its notice of exemption, INRD stated (as required by the regulations) that it agreed 

to imposition of the labor protective conditions generally imposed in trackage rights proceedings 

as found in Norfolk and Western Ry. Co. - Trackage Rights - BN, 354 I.C.C. 605 (1978), as 

modified by Mendocino Coast R . Inc. -- Lease and Operate, 360 I.C.C. 653 (1980).  The Board 

duly imposed these conditions.  The Indiana Rail R. Co.--Amended Trackage Rights Exemption-- 

CSX Transp. Inc., 2008 WL 2140794 (S.T.B.), May 22, 2008, (STB Finance Docket No. 35137). 
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 In sum, the analysis in Sagamore National, in Mountain Laurel, and in Michigan Central 

has been directed at determining whether the acquiring entity qualifies as a “non-carrier” (or a 

“person other than a rail carrier”) under 49 U.S.C. 10901(a)(4).  The Board has insisted that 

acquiring entity be financially and managerially independent of its rail carrier affiliates or their 

holding companies (Mountain Laurel), and not controlled by the transferor (Michigan Central.)  

There is no comparable requirement in 49 U.S.C. 11323 that one side of a transaction be a 

noncarrier, and the Board itself has specifically recognized that transactions under 49 U.S.C. 

11323 can take place within a corporate family.  Indeed, it has provided a specific exemption for 

such transactions.  49 CFR 1180.2(d)(3).  Sagamore National at 4.  If transactions under 49 

U.S.C. 11323 within a corporate family are valid and subject to the exemption in 49 CFR 

1180.2(d)(3), it would be bizarre if a trackage rights agreement between two rail carriers with 

separate ownership interests were not similarly subject to 49 U.S.C. 11323(a)(6) and the trackage 

rights class exemption of 49 CFR 1180.2(d)(7).  

 5. The facts in Sagamore National are entirely different from those in this case.  

 While the analysis in Sagamore National is, as argued above, completely inapplicable to 

a trackage rights exemption, the facts in the Sagamore National case are entirely different from 

those in this case.  In Sagamore National UTU submitted an affidavit to the effect that the 

president of Hi-Rail (the transferor) was also the president of Saganat (the “non-carrier” 

acquiring entity); the notice of exemption in that case showed that the addresses of Hi-Rail and 

Saganat were the same;  and UTU made further allegations that two senior officials of Hi-Rail 

constituted the majority of the Board of Saganat, that Saganat and Hi-Rail had the same general 

counsel, the same executive vice-president, the same office manager, that a former AVP 

Operations of Hi-Rail was a vice president of Saganat and that other former managerial 
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employees of Hi-Rail held comparable positions in Saganat.  In the face of these allegations 

Saganat failed to present any factual details that would tend to refute the Director of the Office of 

Proceedings’ decision that the transaction did “not appear to be an arm’s length sale to a third 

party purchaser as contemplated by this class exemption.” 

 The contrast between the Hi-Rail -- Saganat relationship and the INRD -- CSXT 

relationship could not be starker.   While CSXT is a majority shareholder in Midland United 

Corporation, INRD’s parent, Thomas G. Hoback owns 15% of the company.3  Hoback V.S. ¶ 2.  

There is clearly not an identity of financial interests between INRD and CSXT.  Thus, if CSXT 

were to enter into a transaction not at arm’s length which had the effect of transferring assets or 

income to INRD, it would be enriching Mr. Hoback at the expense of CSXT’s stock holders.  On 

the other hand, if CSXT used its control to cause INRD to enter into a less than arm’s length 

transaction which had the effect of transferring assets or income to CSXT, it would be enriching 

CSXT stockholders at the expense of Mr. Hoback.  As Mr. Hoback notes in his Verified 

Statement, such conduct on CSXT’s part would have an adverse effect on him and business 

relationships between INRD and CSXT are conducted at arm’s length. Hoback V.S. ¶ 12.  

 While three of the five directors of INRD are nominated by CSXT, none of them are 

directors of CSX Corporation or of CSXT (Hoback V.S. ¶ 11), and all of them are subject to the 

provisions of the Indiana Corporation Law which requires directors to make decisions in the best 

interests of the corporation on whose board they sit.  IC 23-1-35-1 provides: 

                                                 
3 For convenience we will refer to INRD without further reference to Midland United 

Corporation with the understanding that CSXT’s 85% ownership interest is in Midland United 
Corporation and Thomas G. Hoback’s 15% ownership interest is similarly in Midland United 
Corporation and that Midland United Corporation owns 100% of INRD.  The same persons sit 
on the Midland United Board as sit on the INRD Board.   
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(a) A director shall, based upon facts then known to the director, 
discharge the duties as a director, including the director’s duties as 
a member of a committee: 

 (1) in good faith; 

 (2) with the care an ordinarily prudent person in a like 
 position would exercise under similar circumstances; and 

 (3) in a manner the director reasonably believes to be in the 
 best interests of the corporation.  

 
 Manifestly, INRD and CSXT do not share the same officers, nor is the president of 

CSXT the president of INRD, nor do the companies share the same general counsel, nor are any 

of the senior management personnel of INRD either officers or employees (present or past) of 

CSXT.  Hoback V.S. ¶ 11. As Mr. Hoback describes in his verified statement, INRD is 

financially independent of CSXT and does not rely on CSXT for either short term financing or 

for long term financing or for support of short or long term financing and does not participate in 

CSXT cash management activities.  Hoback V.S. ¶¶ 7-9.  INRD also is operationally independent 

of CSXT, operating its own trains with its own employees, maintaining its own equipment and 

track with its own employees, and dispatching its own lines with its own employees.  Hoback 

V.S. ¶ 10.   

 The contrast between the relationship between Indiana Hi-Rail and Saganat and the 

relationship between INRD and CSXT is stark.  Even if the standards outlined by the 

Commission in Sagamore National applied to this trackage right transaction between INRD and 

CSXT (which they do not), the relationship between INRD and CSXT is at arm’s length and 

would satisfy those standards.  

6. The Agreement was entered into for legitimate transportation reasons and was not 
a “sham” to avoid CSXT’s collective bargaining agreements.    

 
 A subtext in the UTU and BLET Petition to Revoke is that the Agreement was entered 

into for the improper purpose of avoiding the more expensive CSXT collective bargaining 
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agreements and not for a legitimate transportation reason.  An examination of the following 

documents shows that this is not the case: 

• The Agreement itself,  

• The Verified Statement of Thomas G. Hoback, president of INRD (Hoback V.S.), 
 

• The Verified Statement of Brent K. Bilsland, President of Sunrise Coal, LLC 
(Bilsland V.S.),  

 
• The Verified Statements of Harold Leitze, Coal and Transportation Manager for 

IPL (Leitze V.S.), and 
 

• The Verified Statement of Lonnie Hefner, Interim Departmental Manager of 
Fuels for Hoosier Energy (Hefner V.S.) 

 
 The business and transportation story begins with IPL adding flue gas desulphurization to 

its Harding Street Generating Station making it possible to use cheaper high sulphur coal from 

Sunrise Coal Company’s Carlisle mine.  IPL negotiated for some time with CSXT and INRD to 

determine the most efficient way to transport coal to Harding Street once Carlisle completed 

construction of new loading facilities.   Prior to the trackage rights agreement, IP&L trucked 

approximately 80,000 tons of coal a month to a load out at the Lewis Loading Dock on INRD’s 

line.   According to Mr. Leitze, several benefits accrue to the shipper from the trackage rights 

arrangement.  INRD can now provide direct rail service from Carlisle to the Harding Street 

Generating Station, there is a substantial cost saving by eliminating the need to truck the coal to 

an offsite loading dock and pay for transloading services.  On the operational side, the mine can 

accommodate 100 car unit trains whereas Lewis Dock could only handle 60 car trains.  Mr. 

Leitze notes as well that forcing IP&L’s trains to sit and wait while the railroads exchange crews 

and/or locomotives to travel the last 12 miles does not make sense.  Leitze V.S. passim.   

 The next part of the business and transportation story is told by Brent K. Bilsland, the 

president of Sunrise Coal LLC.  According to Mr. Bilsland, Sunrise considered many options to 
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gain access to INRD, such as building beltline conveyors, developing a rail build out, and 

trucking coal to a siding built on INRD.  These were expensive and would have had a significant 

environmental impact.  The INRD trackage rights option was clearly the most cost effective 

according to Bilsland.  Bilsland V.S. ¶ 3. 

 In reliance on INRD’s access to the Carlisle mine over the trackage rights, Sunrise has 

spend $5.6 million to build rail facilities.  Before the trackage rights, coal destined for IP&L 

moved 30 miles by truck to a rail siding where it was dumped and reloaded with a front end 

loader into INRD rail cars.  Hoosier’s coal was shipped 13 miles by truck to the Merom 

Generating Station.  The trackage rights have permitted Sunrise to shift 1.8 million tons of coal 

per year from truck transport to rail.   Bilsland V.S. ¶¶ 4-5.   

 Prior to the trackage rights Hoosier Energy obtained approximately 25,000 tons of coal 

per month from Sunrise by trucking it to Merom.  The INRD trackage rights now make it 

possible to carry this coal rail-direct the 15 miles from Sunrise to Merom. Hefner V.S. ¶¶ 4-5.   

 Finally, turning to the Agreement, it is obvious that it has been narrowly tailored to 

permit INRD to serve these two coal moves -- Sunrise to IPL’s Harding Street Generating 

Station and Sunrise to Hoosier Energy at Merom.  Contrary to the suggestion in the Petition to 

Revoke that the Agreement is a device to avoid CSXT’s more expensive collective bargaining 

agreements, it is in fact a means of transporting coal efficiently by rail that previously was 

trucked approximately 13 highway miles to Merom and 30 miles to the Lewis Loading Dock for 

transfer to INRD rail cars and movement by rail to IPL’s Harding Street Generating Station in 

Indianapolis.   

CONCLUSION 

 For the foregoing reasons, the Board should enter an order: 
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 1. Finding that the Agreement qualifies for the trackage rights exemption in 49 CFR 

1180.2(d)(7); and 

 2. Denying the Petition to Revoke.  

  

 Respectfully submitted, 

       THE INDIANA RAIL ROAD COMPANY 

       By:____________/S/__________________4 
         John Broadley 
             One of its attorneys 
 
       John Broadley 
       John H. Broadley & Associates, P.C. 
       1054 31st Street, NW, Suite 200 
       Washington, D.C. 20007 
       Tel. 202-333-6025 
       Fax 301-942-0676 
       E-mail jbroadley@alum.mit.edu 
 
Dated :  July 8, 2008 

                                                 
4 Document filed electronically. 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on this 8th day of July 2008 I served a copy of the foregoing 
Amended Verified Notice of Exemption by causing copies thereof to be deposited in the United 
States mail, postage prepaid, addressed to the following: 
  
Steven C. Armbrust, Esq.    
Counsel 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 
 

Daniel R. Elliott, III 
Associate General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, OH 44107 

 Harold A. Ross  
Acting General Counsel 
Brotherhood of Locomotive Engineers and 
Trainmen 
23195 Stoneybrook Drive 
North Olmstead, OH 44070 

 
    
 
 
 
 
 
Dated:  July 8, 2008    _________________/S/______________________5 
        John Broadley 
 

                                                 
5 Document filed electronically. 
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