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Before The
Surface Transportation Board

Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

RESPONSE OF NORFOLK SOUTHERN RAILWAY COMPANY TO
PETITION FOR DECLARATORY ORDER

The Petition by the City of Alexandria, Virgima (“Alexandria™ or the “City”) for a
Dcclaratory Order 1s without ment. The simple fact is that, contrary to what 1s alleged by
the City, the Norfolk Southern Railway Company (“Norfolk Southern™) cthanol
transloading factlity located 1n Alexandria, Virginia (the “Facility™) 1s not leased to
Norfolk Southern’s contractor, RSI Leasing, LLC (“RSI™), or to any other party Instead,
the Facility 1s owned and operated by and on bchalf of Norfolk Southern The City’s
Pctition should be denied.

Moreover, as will be made clear, this matter goes beyond the narrow legal
qucstions presented to the Surface Transportation Board (the “Board™). Indeed, the City
has filed its Petition, based as it is on mere speculation with no evidence, 1n the heat of
political passions that threaten to boil over and overwhelm reason as an interstate railroad
attempts 1o be a good corporate citizen while carrying on its business. This proceeding
involves an Alexandria City Council member’s reference to a “three mile™ impact area

and other reckless stalements that unnecessanly inflame fcar in the Alexandna



community It involves nothing less than political vows to do “cverything fthe’Cuty of
Alexandna] can do to shut down this facility,” 1gnoring two years of communication and
cooperation and ultimate findings by City officials that the Facility meets all of the
requircments of the Statcwidc Fire Prevention Code. All of this is about the
transportation of ethanol, the use of which the Federal government effectively mandates '

There can be no disagreement as 1o the facts The relevant facts set forth herein
arc undisputed, coming from the City itself or otherwise supporied with documentation.
There 1s no disagreement as to the relevant law While Norfolk Southem disagrees with
the City’s interpretation of a Department of Transportation’s Pipeline and Hazardous
Matenals Safety Administration (“DOT”) regulation and the City’s erroneous belief that
the regulation applies to transloading facilities, Norfolk Southern demonstrates that
application of that regulation is not relevant to the Board’s review of the City's Petition.
Otherwise, the parties agree as to the application of law.

The Board has all the information 1t needs to decide the City’s Petition. It should
not permit the City to perpetuate this proceeding further by engaging in unnecessary

discovery. As will bc shown, the City is, and has been, engaged in a political battle, and

! Under the Clean Air Act, EPA requires that reformulated gasoline (“RFG”) be
used in certain regions, and other rcgions have voluntarily adopted such requirements
Much of Northern VA is required to use RFG. The law specifies that RFG contain
oxygen (2 percent by weight). Sce Clean Air Act Section 211(k), 42 U.S.C. 7545
Ethanol and MTBE (methyl tertiary butyl ether) are the two most commonly used
substances that add oxygen 1o gasoline. Bccause of concerns with MTBE 1n
groundwater, many oil companies are opling 1o use ethanol, and 1n fact the federal
government encourages use of ethanol in general as an encrgy resource. Sec. e g, “Fact
Shect: Hamnessing the Power of Technology for a Secure Energy Future,”

http*//www whitehouse.gov/news/releases/2007/02/20070222-2 himl (section titled
Ethanol And Other Biofuels Arc Part Of A Larger Strategy To Address Energy Secunty,
Cleaner Air, And Chmate Change), Feb 22, 2007, Fact Shcet Developing Rencwable
Fuels and Clean Diesel Technologics®,

http://www.whitehouse gov/news/rcleases/2005/05/20050516-3.html, May 16, 2005.



the Board should not allow stself to be brought nto the melee, permitting 1ts processes to
be used to perpetuate the conflict.

This Response will first set out the history and background of the controversy
leading up to the filing of the Petition It will then detasl the facts regarding the Facility
and 1ts operations, a picture of reality that is woefully lacking in the Petition Contrary to
the claims set forth in the Petition, the Facility 1s not leased to anyone — 1t is owned and
operated by and on behalf of Norfolk Southern This Response will demonstrate why the
cited DOT regulation regarding the transport of hazardous materials is both 1napplicable
1o transportation to the Facility and, more importantly, not rclevant to the Board’s
analysis as to whether the Facility 1s operated by or on behaif of the railroad Finally, this

Response will detail why the Petition must be denied without the need for discovery.

HISTORY AND BACKGROUND

History of the Van Dorn Street Yard Area

Norfolk Southern and 1ts predecessors have operated in the City of Alexandria for
over a century An important part of those opcrations have taken place at the Van Dom
Strect Yard OQver the years, that yard has been very active It supports traffic moving
ovcr the four adjacent main line tracks. (Not only Norfolk Southern, but also Virgima
Railway Express and Amtrak operatc over those main line tracks.) As recently as 2006,
the yard served as an intcrmodal {acility with nearly 100 trucks per day entering and
lcaving the yard.

Van Dom Street Yard is located in the western part of the city in an arca that,

until recently, was characteristically highly industrial. The immedsate area 1s still largely



an industrial area — for example ncarby is Virginia Paving Company, an asphalt paving
produccr, and abutting the yard 1s the Covanta Alexandna/Arlington Waste-lo-Energy
Facility, co-owned by the City of Alexandna and Arlington County and constructed in
1988.

Lately, however, the City has allowed construction and location of some
residential umts in the arca, and has itself located educational facilitics there,
notwithstanding the continued rail and other industnal use. The military, which had a
base located at Cameron Station, sold the property to a developer in the mid-1990°s, and
Alexandna permitted residential townhouse development on this former army base
Aboul the same time, a developer purchased and began constructing a rcsidential area
called Summers Grove In the same area, the City built Samuel W Tucker Elementary
School, which was opened in September 20002 The Caty wants to move other non-

industnal facilities (o the area, and finds the presence of Virginia Paving and Norfolk

Southern to be a hindrance

The History of the Facility and the City’s Involvement

Norfolk Southern first met with the mayor of Alexandria over two years ago to
open the communication stream concerning what was then a proposed facility. Norfolk
Southern thereafter promptly began working with Alexandria city officials concerning the
proper configuration and equipment for the Facility to be located in the yard

This consultation led the Facility to be configured, for example, with four new

fire hydrants, several eye wash stations and othcr safety equipment, a bermed area



capable of holding the entirc iquid contents of cightecn rarl tank cars (or well dver
515,000 gallons), and special grounding rods designed 1o prevent the discharge of siatic
electricity. Norfolk Southern, as requested by city officials, purchased 1,640 gallons of
specialized ethanol fire-fighting foam (“AR-AFFF Foam“),3 and, before the Facibity
opened, prepositioned that AR-AFFF Foam at the Facility in a special temperature
co;1trolled contamer.

Norfolk Southern wrote letters to the City, explaining when 1t intended to begin
construction, and then again when 1t discovered that construction would be somewhat
delayed.® It consulted with City offices dunng the design of the Facihity. During the

construction phase, Norfolk Southern, in coordination with' Alexandria’s water

2 Tucker Elementary is not located adjacent to the Facility Separating the specially
bermed and fenced Facility and Tucker Elementary 1s an asphalted cxpanse, four main
line tracks, and a wide, free flowing strcam which is now a part of a flood control project.
3 The “AR™ in "AR-AFFF” stands for “alcohol resistant.” Ethanol has an affinity

. for water, so it 1s difficult, though not impossible, to fight an ethanol fire with water or
non-alcohol resistant foam.

4 Much 1s made 1n both the Petition and the public forums that the City did not havc
a means to deliver the AR-AFFF Foam. It was 2006, however, when the City told
Norfolk Southern to acquire the foam, so 1t would bc reasonable for Norfolk Southemn lo
assume that the City either had, or intended to acquirc, a means to deliver the foam. Not
only did the City not tell Norfolk Southern that it did not have the means to apply the
foam, apparently, the City believed it did, in fact, have that capability. Sec, City
Memorandum, communicated from Robert Rodnguez (Alexandna Chief Fire Marshall)
to John Catlett (Alexandria Director of Code Enforcement), via e-mail dated November
28, 2007 attached as Exhibit A (“Alcohol fuel fires require alcohol resistant foam that is
designed to work with alcohols and polar solvents. Norfolk Southern has agreed to
provide up to 1600 gallons of AFFF typc foam in portable containers to be stored on site
for use by the Alexandria Fire Department. Currently, the fire department already
carries this type of foam on most of the unit”™) (emphasis added). As 1s discussed further
below, City officials were instructed beginning January 2, 2008 not to communicate with
Norfolk Southem See note 7 and accompanying text The City should not be heard to
complain about Norfolk Southem imitiating opcrations at a tumc that the City did not have
the capacity to utilize the foam when it was under a communications lock down until
after operations were imtiated  Sce Petition at 4 (claiming that “the operation started at a
pomnt when the railroad knew that the City (as well as all other junisdictions 1n the region)
lacked even the most basic equipment and material to fight an ethanol-fueled fire™)



department agents, connected the Facility and 1ts four fire hydrants to the Cily’s water
system On November 8. 2007, an on-site meeting was held with City officials to discuss

the Facility, and Norfolk Southcrn informed the City that 1t intended to open the facility
in April 2008.°

Unbeknownst to Norfolk Southern at the time, in early 2008, the City gave strct
instructions to its officials to cut off communication with Norfolk Southern.” As the date
approached for the F':;cllily to begin operations, Norfolk Southern and its contractor RSI
called the City’s fire department several imes lo arrange delivery of the Facility’s keys
so that that the fire department would have twenty-four hour access to the Facility For

some time, the City’s fire department ignored the calls and dechned delivery of the keys.

s These letters are attached as Exhibits B and C

See Exhibit A- “Norfolk Southern provided an educational briefing on how
exactly the proccss will function. The target date to begin operation has been identified
as April of 2008
! See e-mail from Michele Evans (Alexanna Deputy City Manager) to John Catlett
(Alexandna Director of Code Enforcement), Tgnacto Pessora (Alexandna City Attorney)
and another unnamcd person, dated January 2, 2008 (Exhibit D) (“Please do not
communicate with Norfolk Southern further until we have determined the status of this”).
The prohibition on communication with Norfolk Southern continucd for several months.
See e-mail from Robert Rodriguez (Alexandria Chief Fire Marshall) to Ignacio Pessoa
and Richard Josephson (Alexandna Department of Planning and Zoning), dated Apnil 1,
2008 (noting that the City had received communication from Norfolk Southern'’s
contractor about commencing operations, but expressing concern that he has not received
any further direction regarding communication with Norfolk Southern since receiving the
mnstruction to “momtor and report™) Appendix E.



The City’s Efforts to Remove the Facility

Notwithstanding this sigmficant interaction with the City, the Mayor and the City
Council have claimed that they were 1aken by surprise by the presence of the Facility in
1s community.® They are determined to have 1t removed: “The City 1s moving forward
[to do] cverything we can to shut down this facility... -9

To accomplish the removal of the Norfolk Southern Facility, Alexandna first tried
1o apply a city ordinance that, on its face, apphed only to the hauling of construction
equipment and supplies. and dirt and debris or {ill of any type, to the movement of
cthanol. That City Ordinance is reproduced in Exhibit I. On Junc 3, 2008, the City
untlaterally issued Norfolk Southern a hauling permit pursuant to that ordinance, placing
limits on the time that the Facility could be open, and the number of trucks that could
enter or leave the Facility, as well as truck rout{ng restrictions. The permit 1s reproduced
as Exhibit J. Not surprisingly, Norfolk Southern dechined to accept the permit that (1) it
did not request, (2) was issued pursuant to a City ordinancc that on its face did not apply

to the movement of ethanol, and (3) was otherwise preempted. Norfolk Southemn’s letter

dechining the permit is reproduced as Exhibit K.

8 The City was not taken by surprise by the presence of the Facihity. The City has
posted on 1ts website a four-page chronology of the internal and external communications
that took place with rcgard to the Facility over the past 2 years That chronology 1s
reproduced in Exhibit F Norfolk Southern does not agrec with all of the entries, and
cannot vouch for the entries concerming communications to which it was not a party, but
does note that the evidence demonstrates that there were no surprises. The memorandum
from the Chief Fire Marshall to the City Attorney, dated January 25, 2008, is illustrative
of the amount of information available to the City That memorandum 1s attached as
Exhibit G.

Y “Statcment of the Mayor and City Council on the Norfolk Southern Ethanol
Transloading Facility,” undated, reproduced as Exhibit H



The Mayor called Norfolk Southern to a City Council meeting on May 57.2008.'
At that meeting, thc Alexandna Fire Chicf informed the City Council that the Facility, in
1ts present configuration, “meets all requirements of [the] Statewide Fire Prevention
Code™ for facilities of this type ' After being informed by the City Attorney that the
Facility 1s a railroad facility covered by 49 U S.C. Section 10501(b),_l2 the Mayor made it
clear that the law did not matter, stating that “we arc going 1o do cverything we can to
cease operations, shut you down and get you out of the city — o k — plain and simple "**
The Mayor was not alonc. The Vice Mayor spoke of a “three-milc” accident impact area
and another Council member compared Norfolk Southcrn’s presence 1o “a ncighbor who
moves 1nto the vacant house and turns 1t into 2 crackhouse.”'

Notwithstanding this, Norfolk Southern continucd to cooperatc with city officials.
When informed that the City had no equlpmenl-to deliver the foam it had asked Norfolk
Southern to provide, Norfolk Southcmn purchased for the City the requested AR-AFFF
Foam delivery cquipment and a heavy duty pickup truck dedicated 1o pull that equipment.

Norfolk Southem donated 1ts own AR-AFFF Foam and continued use of the climate

control container to Alexandna, and purchased substantially more AR-AFFF Foam for

1 The video of this May 27, 2008 City Council meeting 1s available on the world
widc web at htip//alexandna.granicus com/ViewPublisher.php?view_1d=2, and
refercnces 1o that video will be made by a reference to the “City Council Meeting Video®
followed by a ume stamp location within that video

Sec the presentation by the Alexandna Fire Chief in Exhibit L, page §
(unnumbered pagcs); see also, City Council Meeting Video at 1:16-52.

The Alexandna City Attorney advised the Alexandria City Council that 1t was his
conclusion, arnved at after further investigauon. that the facility was operated as an
integral part of the railroads operations covercd by 49 U.S.C Section 10501(b). City
Council Video at 1 55-35
B 1d a1218:40
14 Id_at 1:28+00 and 2 30.51.




use by the City '* Over an extended period, Norfolk Southern provided facilities for
firefighter trajming and support This equipment, AR-AFFF Foam and training benefit
the City of Alexandna and its mutual aid jurisdictions with respect to any ethanol
incident regardless of ongin.

Alexandna was not satisfied It modified the construction equipment and supply
hauling ordinance in drrect response to the presence of the Facility'® so that it now
applies to the transloading of all bulk commoditics — flour, corn syrups, and other bulk
transload commodities — moving from a rail head to a non-retail facility. That City

Ordinance 1s reproduced in Exhibit M.

Other Legal Actions involving the Facility

Finally, due to the City’s continued pub.hc threats to close the Facility and
Norfolk Southern’s unsuccessful efforts to rcsolve the City’s obje(ftions to the Facility by
addressing the City’s expressed safety concerns, Norfolk Southern had no recourse but to
file suit in the U S. District Court for the Eastern District of Virgima seeking a
declaration that the haulage ordinances and the permit issued thereunder do not apply or
otherwise are preempted. That complaint 1s reproduced in Exhibit N. Norfolk Southem
called the City Attorney to inform him of the suit, and ensured that he had a copy of the
complaint.

The complaint enunciated facts clearly in conflict with those later contained in the

Crty’s Petition, in particular with regard to two central (but erroneous) claims essential to

13 The equipment Norfolk Southern purchased for the City has an on-board supply
of foam. The 1,640 pallons of foam that Norfoik Southern purchascd remains just
outside of the Facility 1n the specially-equipped climatc controlled container.

e Id. at 2.00:09.

10



that Petition — whether: (1) the Facility was leased to RSI (it is not) and (2) whéther RSI
operated the Facility independent of Norfolk Southern (it does not) Despitc having the
complaint :n hand, and despite the several avenues of communication open with Norfolk
Southern and the demonstrated cooperative cfforts taken by Norfolk Southern, the City

filed 1ts Petition for Declaratory Order.!”
The Petition claims that Norfolk Southern lied to Alexandria'® and, apparcntly,
the U.S. District Court for the Eastern District of Virgimia.™ It states:

In this case, Norfolk Southern claims that the ethanol
transloading operation 1s being conducied by or on behalf
of the railroad, and that local regulation is preempted
However, the facts of the operation demonstrate otherwise
Norfolk Southemn appears to bc simply a landlord renting to
an independent operator.

Petition at 7. Further, the Petition claims-

At the Alexandria facility, the ethanol from the raillway
tank cars 1s directly offloaded 1o the roadway tanker
trailers. * * * The operation is bemg conducted as if the
railway tank cars are being unloaded by a private opcrator,
not a rall carricr. * * * RSI’s president publicly stated in
January 2008 that thc subject facility is his company’s
“neweslt terminal 1n Alexandna, Virgima, which will opcn
early next year and be dedicated exclusively to the
shipment of ethanol "

Petition at 8

7 According to the City’s imeline, the Pctition and the Complaint were filed on
June 18, 2008. See, Exhibit F This 1s incorrect  Norfolk Southem filed the Complaint
on Junc 16, 2008 and the City filed its Petition on June 17, 2008.

18 Given the facts, coming from the City this allegation is simply astounding.

' Ttis not clear when the City Attorney’s office changed 1ts mind about the nature
of the operations at the Facility. As discussed above n note 12, the City Attorney
adwvised thc Mayor and the City Council of his conclusion that the Facility was operated
by or on behalf of Norfolk Southern 1n pursuit of its interstate rail operations, and
preempted by 49 U.S.C. 10501(b).



The only piece of evidence that Alexandna relics upon to demonstrate 1ts central
and determinative alleged fact that the Norfolk Southern — RSI relationship 1s that of
landlord-lessee is a single article appeanng in January 2008 1n the Greater Lansing
Business Monthly. The “public statement™ attributed to the RSI president 1s the Greater
Lansing Business Monthly’s charactcnization of something RS1’s president said

Assistant City Attorncy Christopher Spera 1s quoted as saying “We don't know
the actual wording of the arrangement between Norfolk Southern and RS1 because they
have not shared that with us,”20 but Alexandria has not asked Norfotk Southern for the
RSI Agreement (it 1s provided as an cxhibit to this Response), clarification or

documentation regarding the facts It 1s to thesc facts that this Response now tummns.

THE FACTS
Norfolk Southern provides, as Exhibnt P, a redacted copy of the contract between
Norfolk Southemn and RSI rclating to the operation of the Alexandria ethanol transload
facihity. If the Board does not dismuss this proceeding, Norfolk Southemn, upon the
issuance of a protective order 1n this proceeding, will produce to Alexandria and the

Board, an unredacted copy of the same 2! That contract (the “RSI Agrccment™)

demensirates:

2 *“City Files Petition Against Norfolk Southern: Mayor 1ssues apology to the
citizens for ethanol operation,” Alexandna Gazette Packet, June 19, 2008, attached as
Exhibit O.

o There are two pieces of information redacted, both found in Appendix C to the
RS! Agrcement The first 1s the per-gallon transloaded rate that Norfolk Southern pays to
RSI as compensation for RSI providing the transloading services for Norfolk Southern.
The second is the percentage of other amounts (track occupancy charges (“1'OCs™) that
Norfolk Southern charges 1ts customcrs) which RS collects and remits over to Norfolk
Southern. This latter payment made by Norfolk Southern to RSI 1s compensation for the
billing and collecting of the TOCs. One exhibit to the RSI Agreement should have been

12



e RSl is a contractor, providing its services to Norfolk Southern. .
e RSI does not lease the property, and has no nght to admit, deny, sell or market the
Facility’s services to anyone.
e The Facility 1s Norfolk Southern’s, and Norfolk Southern’s alonc.
But the Petition 1s as much about what is becing transloaded and the Facility as 11 1s about

the legal arrangements between RSI and Norfolk Southern

Ethanol

Ethanol is a clean-burning, high-octane motor fuel that 1s produced from
renewable sources. At its most basic, ethanol is grain alcokol, produced from crops such
as comn. Pure ethanol 15 not gcncrally'used as a motor fuel, instead, ethanol generally is
combined with unleaded gasoline at blending f;lcihties with a resuling mixture to be
provided to local gasoline filling stations for use in commercial and private vehicles

Unlike gasoline, ethanol does not transport well in pipelines. It has a chermical
affimity to water and other contaminants. Therefore, over long distances it must travel by
truck, train or barge If the ethanol moves over long distances by train, it often must be

transloaded from the train car to a truck to move between the rail transloading facility and

the blending facility

Norfolk Southern did not introduce ethanol transportation to the City of

Alexandria. As the City’s fire chief noted 1o the City Coungcil, “'it is important to note

an indemnity agreement that all truck operators would be cxpected to sign before
obtaiming access to the Facility Unfortunately, what was attached to the RSI agreement
was a form appropriate to a differcnt type of facility In any event, the form provides no
nghts on RSI or change the nature of the underlying agrecment

13



that, .. as long as you have bcen heanng about ‘live green, go yellow,” ... that'product

has been traveling through the area ***

Van Dorn Street Yard and the Facility

As discussed above, Norfolk Southern and its predecessors have opcrated
Alexandria for over a century In Alexandria, just off of the Van Dom Street cxit from
the Capital Beliway, 1s a rail yard that has a long history m this mixed use
neighborhood.Z At one ime, circus trans were unloaded in the yard. Up until a couple
years ago, the yard also hcld an intermodal facility dedicated to the movement of United
Parcel Service traffic, with trucks entering and leaving the facility at a rate sometimes as
high as 100 per day.

The yarti is umgquely located near major- interstate highway and rail facilitics.
This is important when 1t comes {0 the movement of iniermodal, ethanol and other bulk
commodatics that require transloading for movement to the product’s final destination.

At this yard, Norfolk Southern opcrates several through and local trains daily,
both within and through Alexandrnia. The movements of rail cars within the Van Dorn
Strcet Yard and switch scrvice to the Facility are performed by Norfolk Southern
employces.

Encompasscd within the Van Dorn Strcet Yard 15 an area that 1s segregated by
physicai bamers (berms, spill contamnment, full track and tank car electncal grounding

system, and fences) that 1s used for the transloading of ethano! - the “Facility.”

22 City Council Meeting Video, at 1 41:20.

3 The immediate neighborhood includes a [concrete/asphalt] transloading, a waste-
1o-energy facility, a waste o1l recycling plant and an impound lot, in addition to the
residential and the educational facility. 1d.. statement of Vice Mayor Pepper at 2.24.25.

14



Currently, one train daily enters Van Domn Street Yard transporting rait tank.cars loaded
with ethanol which 1s being shipped from various locations in the Mid-Western and
Woestern Uniled States  The loaded ethanol tank cars are placed at the Facility by a
Norfolk Scuthern switch crew Monday through Friday on the specially designed and built
twenty-car unloading track located withm the bermed spill containment area

The cthanol 1n the tank cars is subsequently transloaded from the rail cars to
emply trucks by Norfolk Southein’s contractor, RSI > Another Norfolk Southern switch
crew on Monday through Friday pulls the “residuc™ tank cars afier they have been
unloaded so these tank cars can be returned to their origins (the vanous ethanol
production facilities in the Mid-Western and Western United States) or otherwisc are
used in the mterstate rail transportation system.

As is typical of railroad facilities, the Fz-1c1hty is capable of operations twenty-four
hour per day. Duc to interstate ra1l opcrations, ;'ail cars are generally delivered and pulled
from the Facility at mght (5 pm 1o 5 am), and transloading opcrations are generally
conducted between 7 am and 6 pm, but the Facility i1s able to operate around the clock.

The ethanol arrives at the Facility in railroad tank cars that hold approxmmately
29,000 gailons each. The Facihty can hold up to 20 rail tank cars on the specially
designed unloading track. Additional loaded tank cars can also be stored mcidental to
transportation nside the fenced Facility. Currently up to three rail cars can be

transloaded 1o trucks at a ume. Norfolk Southem is transloading ethanol into

u The bermed spill containment area is capable of contaming 515,282 gallons, or
the equivalent of liquid that would be released 1f cighteen tank cars simuliancously lost
their entire load. See id , statement of Alexandria Fire Chief, at 1-14:26

The transloading takes place pursuant to a “closed loop system™ where even the
vapors are recovered See 1d., statement of Alexandna Fire Chief, at 1.17 53. “Therc 1s
nothing that escapes into the atmosphere duning the transfer operation ™ Id. at 1:18:16

15



approximately 24 trucks per day This number, however. can and will go up or down on
a daily basis, depending upon interstate rail operations. the number of ethanol rail tank
cars in the transportation system, and ethanol customer demands

When cmpty trucks armnve {or transloading at the Facility, the trucks are queued
within the Facility or inside the railroad yard (notably not on any city street). After the
ethanol has been transloaded into the trucks, the ethanol 1s then transported in the trucks
lo various gasoline blending facilities located elsewhere 1n the Commonwealth of

Virginia. Customer use of the transportation and transloading services offered by the

Facility is increasing

The Norfolk Southern/RSI Agreement

The Norfolk Southern/RSI Agreement c;learly sets up a contractor relationship,
not a leasing relattonship. It requires RS], as Norfolk Southern’s contractor, to operate
the Facility during certain sct hours, maintain the site, performn transloading services, test
the product transloaded, and collect and pay over to Norfotk Southern certain payments.
It requires RSI to provide those other miscellaneous additional services which Norfolk
Southern deems reasonably necessary for the efficient operation of the Terminal
Norfolk Southern, in turn, pays RSI for its services on a per gallon basis, with 2 minimum
annual payment, plus, as special compensation for certain billing and processing scrvices,
a percentage’of Track Occupancy Charges collected from Norfolk Southern rail
customgrs.

The RSI Agreement requires RST to provide the proper employees and equipment,

and to train the employees and maintain its equipment It requires RSI 1o perform

16



employee screening on any of the employces that RSI uses at the Facility Not*
withstanding that, Norfolk Southern still retains the nght 1o cxclude any person from
working at the Facihty

Under the RST Agreement, RSI has no right to market the Facility’s services to
anyone. RSl does not have the nght to set or collect fees from any third party for 1ts
services. If Norfolk Southern decides that it wants 10 change the nature of the Facility
from an cthanol transload facility to any other type of railroad facility, Norfolk Southemn
has the right to terminate the RSI Agreement on thirty (30) days notice.

Alexandna makes several erroneous statcments in 1ts Petition, and has made other
misstatements 1n the public arena.”® but the central erroneous statement 1s that the Facihity

15 leased to RSIL. The Facility 1s not.

The Law
Both Norfolk Southem and the City agree on the applicable statutory provision.
Section 10502(b) of Title 49 currently reads:
(b) The junsdiction of the Board over — -
(1)  transportation by rail carriers, and the remcdics
provided in this part with respect to rates, classifications, rules (including

car service, interchange, and other operating rulcs), practices, routes,
services, and facilities of such carriers; and

2 For example, in the Petition, the City complains that “[n]either Norfolk Southern
nor RSI provided any public information or outreach prior to commencing operation ™
Petition at 4 Throughout this Response, Norfolk Southern demonstrates that it began
and sustamed outreach to the City to the best of its ability The City cannot complain
about any lack of communication with 1t intentionally cuts off that communication Sec
Exhibit E. Further, any claims by the City that Norfolk Southemn did not communicate
with the City about the impending opening of the Facility are wrong, as demonstrated by
the City’s own documents. Sec Exhibit Q. e-ma:i from Jeffrey Farner (Alexandria
Planming and Zoning Division Chief) to Richard Josephson, dated Apni 4, 2008 (e-mail
sceing direction because Norfolk Southern “want[s] 1o open next week™)

17



(2) the construction, acquisition, operation,
abandonment, or discontinuance of spur, industnal, team, switching, or
side tracks, or facthitics, even if the tracks are located, or intended to be

located, entirely 1n one State,
1s exclusive Except as otherwise provided in this part, the remedies
provided under this part with respect to regulation of rail transportation arc
exclusive and preempl the remedics provided under Federal or State law.
“The purposc of the Federal preemption is to prevent a patchwork of local and state
regulation from unreasonably interfering with interstate commerce ™' In short, Section

10501(b) provides that the Surface Transportation Board (*“STB" or the “Board”) has

exclusive jurisdiction over transportation performed by or on behalf of a rail carricr, and

over the associated transportation facilities.?®
The term “rail carrier” is defined, in relcvant part, as *‘a person providing common
carrier railroad transportation for compensation.””® The term “transportation" 1s defined
as well. According to Section 10102(9), the defimition of “transportation™ is as follows:
(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard,
property, facility, instrumentality, or equipment of any kind rclated to
the movement of passengers or property, or both, by rail, regardless of
ownership or an agreement conccrning use; and
(B) services related to that movcment, including receipt, delivery,

elevation, transfer in transit, refrigeration, icing, ventilation, storage,
handling, and interchange of passengers and propenty.

2 STB Finance Docket No. 34797, New England Transrail, LLC d/b/a/ Wilmington

& Woburm Terminal Railway — Construction, Acquisition and Operation Exemption — In
Wilmington and Woburmn, MA, scrved July 10. 2007 (“NET™), slip op. at 8, petition for

reconstderation filed, July 30, 2007. appeal docketed. sub nom , Commonwealth of
Massachusetts v. STB. Docket No. 07-2393, September 11, 2007 (citing H R. REP. NO.
104-311, at 95-96 (1995), as repninted 1n 1995 U S.C.C.AN at 807-08).

% STB Finance Docket No. 34192 (Sub-No 1), H1 Tech Trans, LLC — Petition for
Declaratory Order, scrved August 14, 2003 (“H1.Tech I™), slip op_at 5 (“To come within
the preemptive scope of 49 U S C 10501(b), [the] activities [under scrutiny] must be
both: (1) transportation; and (2) performed by, or under the auspices of, a rail carner™).

¥ 49 US.C. § 10102(5).
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The term “transportation” s to be broadly interpreted  According to the Board;
“‘transportation” 1s not limited to the movement of a commodity while it 1s 1n a rail car,
but includes such integrally related activities as loading and unloading matenal from rail
cars and temporary storage.™” It “cncompass[es] the facilities uscd for and services

related to the movement of property by rail, cxpressly including ‘receipt, delivery,’

wll

‘transfcr in transit,” ‘storage,” and “handling’ of property ™" As such, the transloading

operation is a rail operation under §10502(b).

The only question before the Board, therefore, 1s whether RST 1s 2 contractor of
Norfolk Southemn or, to the contrary, an mndependent operator that 1s performing its own
business on property leased to it by Norfolk Southern 32 As the Petition 1tself states, at 6.
“The Board’s jurisdiction extends to the rail-related activities that take place at
transloadmg facilities if the activities arc prefo::med by a rail carrier or the rait carrier

holds out its own service through the third party as an agent or cxcrts control over the

third-party’s operations.”™ See also, Canadian National Raitway Co. v. Rockwood, Civil

30 NET, slip op. at 2.
S
32 At one point. the City seems to argue that the question 1s whether RSI 1s a

rallroad. Sec Petition at 6 (“The Intcrstate Commerce Commussion (ICC) . . . developed
standards to detcrmine whether terminal-type compames that are commonly owned by, or
contract with, railroads to provide scrvices are themselves rail carriers.”) There is no
assertion that RSI 1s a railroad m its own right Instead. 1t acts as a contractor to Norfolk
Southern 1n the performance of Norfolk Southern’s rail operations

33 Norfolk Southern concurs with the City’s statement of the law in this regard,
which 1s itself a quote from the Board’s deciston 1n Town of Babylon and Pine Lawn
Cemctery — Petition for Declaratory Order, STB Finance Docket No 35057 (served
February 1, 2008) (“Babylon”), petition for reconsideration filed, February 20, 2008, shp
op at4 Somc of the cases cited by the STB n that paragraph seem 1o particularly on
point. The STB comparcd Green Mountain R.R, Corp. v. Vermont, 404 F 3d 638, 640-42
(2™ Cir 2005) (transloading and temporary storage of bulk salt, cement and non-bulk
foods by a ra1l camer preempted) with Town of Milford, MA - Pectition for Declaratory
Order, STB Finance Docket No 34444 (served August 12, 2004) (Board lacked
Junsdiction over non-carrier operating a rail yard wherc it transloaded steel pursuant to an
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Case No. 04-40323, U.S District Court for the Eastern District of Michigan. Southern
Division, 2005 U.S Dist. LEXIS 40131, at *18 (Junc 1. 2005) (attached as Exhibit R)
(the relationship of operator of a transloading facility is one of a contractor performing
scrvices for the rail carnicr. and the achvities occurring at the facility are therefore subject
to the Board’s junisdiction, with the attempted local regulation preempted).

Under the facts, and pursuant to the agreement produced, the inescapable
conclusion 1s that RSI indeed 1s a contractor of Norfolk Sothern, and the Facility 1s a
railroad facility operated by and on behalf of a rail cammer The Petition must be denied

Two other issues remain  The first 1s whether the DOT regulation cited by the

City has any relevance to the 1ssue presented to the Board (1t docs not). Thc second is

whether discovery should be permutted (it should not).

I.ach of Relevance of Cited DOT Regulation

Alexandria claims that a DOT regulation -- specifically 49 C.F.R. §174.304 -

prohibits railroads from transporting Class 3 flammable liquids in tank cars unless the

agreement with the carricr but the transloading services were not being offered as part of
common carrier services olfered to the public). Alexandna adds to the Babylon excerpt a
reference to the Babylon decision itself, but characterizes that decision holding as: “no
STB junsdiction where tenant of hcensed rail carrier, not rail carrier 1tself, had exclusive
right to conduct transloading operation for construction and demolition debris and
exclusive responsibility to construct and maintain facilities and to market and bill public
for scrvices.” Raiiroads often enter into agreements with contractors to construct
buildings and other railroad facilities. and to perform clectrnical and other maintenance on
those facilities. The real question 1s whether the railroad transloading performed at the
facility is being performed by or on behalf of the railroad, or instead by or on behalf of
the contractor The real holding of the Babylon decision 1s that the totality of the facts 1n
the case fail to cstablish that the lessee’s acuivities are bemg offered by the railroad or
though the lcssee as the railroad’s agent or contract operator. *‘In sum, the record here,
including 1n particular the partics’ rights and obligations under their own agreement, does
not establish that Coastal is acting as an agent under the auspices of NYAR.™ Babylon,



movement of the tank car begins on a prnivate track and ends on a private track * In
essence, the City argues that it would be 1llegal for any railroad (o operate any facihity for
the transloading of a Class 3 flammablc iquid The City assumes from this
(mis)interpretation of the regulation that the track on which the cthanol transloading takes
place therefore must be a private track. The City then takes its strained logic one further
step, leaping to the conclusion that Norfolk Southern cannot be anything but a landlord to
that track.

The City has mistakenly alleged that 49 C F.R. §174.304 — which applies to
delivery of rail cars containing Class [IT matcrials to private track used by a consignee for
storage/unloading of rail cars after the rail car has been delivered to its final destination —
also applies to spotting of rail cars at intenim transloading facilittes. The Caty
misunderstands the rcgulation, for 49 C.F.R. §1-74.304 does not apply to transioading

As information, the Hazardous Materials Transportation Act (“HMTA”) requires
DOT to “prescnbe regulations for the safe transportation, including secunty, of
hazardous matenal in intrastalc, nterstate. and forexgn commerce.” 49 U.S.C.
§5103(b)(1) The Term “transportation” 1s defined n HMTA as meaning “the
movement of property and loading, unloading, or storage incidental to the movement
49 U.S.C. §5102(12) (emphasis added).

In 2003 DOT onginally 1ssued its final rule 1n a proceeding designated as HM-
223 That rule differentiated between “transportation” functions — i e. those that
generally occur between the time a rail carner takes possession of the rail car containing

hazardous matenals until the time that the rail car 1s dclivered to a consignee — and “post-

slip op at 5. Of course, the facts regarding the Alexandna Facility indicate just the
opposite.



transportation functions” which occur afier a rail car 1s finally dclivered to the Eonmgnee
“Transportation™ functions, includmg storage incidental to movement of hazardous
material. arc regulated by the DOT **Post-transportation” functions. including storage of
rail cars on “private track™ aftcr delivery to a consignee, are not regulated by DOT.

In 2004, 1n response to an Administrative Appeal filed by the Association of
Amenican Railroads and Norfolk Southern, among others, DOT clarified any ambiguiry
by ruling that delivery of a rail car to a transloading facility and “transloading™ between
rajl and cargo tank truch 1s a “transportation™ function regulated by the DOT See DOT
Pipeline and Hazardous Matenals Safety Adminstration, Docket No PHMSA-98-4952
(HM-223), 70 Fed. Reg 20018, 20020-20021 (Apnl 15, 2004) These DOT rcgulations
apply to the “operator™ ;yf the transloading facility, regardless of whether it is the railroad,
the railroad’s agent, or a lessee of railroad prop.crty who is operating the transioading
facility Sec 49 C.F.R. §174 67. Unlike transloading, storage of a rail car containing
hazardous materials on a consignee’s private track afier delivery by the rail camcr is
considered 10 be a post-transportation function and 1s not rcgulated by DOT. See 70 Fed.
Reyg. at 20021.

In any event, it is not for the STB to decide whether the City has correctly argued
that 49 C.F.R. §174 304 prohibits a railroad from operating a facility for the transloading
of a Class 3 flammable hquid. It is the DOT - not the STB — that has the power to
cnforce regulations issued under HMTA. The question of whether the rail cammier 1s
complying with any DOT regulation that applies (or not) to the Facility 1s not relevant to

the question of whether the Facility 1s operated by or on behalf of a rail carmer.
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Discovery

Il there was ever a declaratory judgment proceeding 1n which a decision should be
rendered on the initial pleadings, this 1s 1t. The facts arc not m dispute — all of the facts
cited 1n this pleading are undisputed, come Irom the City itsell; or arc documented. The
law generally is not in dispute — with the exception of the relevance of the cited DOT
regulation, the parties agree as to the applicable law. Thc Board has enough to make its
dectermination.

Of more importance is the demonstrated fact that this proceeding is a political
onc The City has ignored 1is own legal counsel and proceeded to filc this action. It has
1gnored several opportunities 1o discuss the dispute. It had the opportunity even the day
before the Petition was filed to ask for the RSI Agreement, but 11 instead bunied its head.
It ;gmored and failed 1o inform the Board of the fact that Norfolk Southern and the City
werc already in court, and 1t put blinders on with regard to the facts that were revealed 1n
the District Court complaint.

The Board should not permit 1ts proccssels to be abused for poltical gain It

should dispense with discovery and deny the petition.

CONCLUSION
The City has asked [or the msuitution of a declaratory order proceeding. Nonc 1s
needed. The relevant facts set forth herein arc undisputed, supported with documentation
or come from the City 1tself. The parties agree as to the relevant law Under those

circumstances, the Board need not institute a declaratory order procecding, and discovery



would only serve to permit the City to use thns Board's processes for its own pcflil:cal
ends.

The City secks “a declaratory order finding that the [Facility] does not constitute
‘transportation by rail carrier’....” Petiuon at 2 The Board should decline to provide
that order because such a finding would be contrary to the facts and the law.

The City has asked the Board to determine that “the City’s proper regulatory
authonty™ over the FFacility 1s not preempied by federal junsdiction. The City does not
definc what it means by that term. In any event, at lcast one aspect of that rcgulatory‘
authonty (the attempt to regulate the Facility by regulating access thereto) was put into
question heforc a U.S. Fedceral District Court prior to the submission of the City’s Pctition

to the Board. The Board need not rcach that issue.

Respectfully submitted.
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Gary A. Bryant .Edwards __~~

WILLCOX & SAVAGE, P.C. cral"Atforney

One Commercial Place, Suitc 1800 NORFOLK SOUTHERN

Norfolk, Virgima 23510 CORPORATION

(757) 628-5500 Three Commercial Place

(757) 628-5566 Facsimile Norfolk. Virgima 23510-2191
(757) 629-2838

July 1, 2008 Attorneys for Norfolk Southern

Railway Company
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Certificate of Service
I hereby certify that on this first day of July, 2008, I have causcd to be scrved, by
overnight counier to the persons listed below, a copy of the Response of Norfolk Southemn

Railway Company to Pctition for Declaratory Order.

Ignacio B. Pessoa Charles A Spitulmk
Christopher P. Spera W Enc Pilsk

Office of the City Attorncy Alhson I. Fultz

301 King Strect ' Kaplan Kirsch & Rockwell LLP
Suite 1300 1001 Connecticut Avenue, N.W.,
Alexandna, VA 22314 Suite 905

703-838-4433 Washingten, D.C. 20036

202-955-5600

Jotta V. Eqwards
Semor Gen mey
Norfolk Southern Corporation.

July 1, 2008
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Proposed Ethanol Offloading Facility at Norfolk-Southern Rail Yard

r
-

Introduction

A mecting was held on November §, 2007 at the Norfolk Southern Rail Yard, which 1s
located off of Metro Road between Eisenhower Avenuc and South Van Domn Street. The
meeting was attended by Deputy Firc Marshals Duane Perry, Darryl Stanion. and
Assistant Fire Marshal Russell Furr. The purpose of the meeting was to discuss the
proposed use of the rail yard for the offloading of ethanot fuel directly from rail car to
highway tanker. This is private property regulated by the railroad to which the City of
Alexandria has no enforcement authonty Norfolk Southern provided an cducational
briefing on how exactly the process will function The target date to begin the operation
has been identificd as Apnil of 2008. Noifolk Southern already has similar facilities
operation 1 Baltimorc, MD and Pelersburg, VA.

The following are the highlights from the mecting:

Ethanol fucl will be transported by rail car into the yard and will be dircctly
offloaded onto highway fuel 1ankers by means of an electronic pump transfer
Ethanol 1s classified as a flammable liquid and behaves much hike gasoline in 2
firc situation. NFPA recommcends the same fircfighting procedures for ethanol
based fucls as are recommended for gasoline. One unique charactenistic of pure
ethanol 1s that it burns with a very pale blue flame, which 1s nearly invisible It
also behaves likc most alcohol based fuels in that 11 1s not compatible with normal
foam used to fight hydrocarbon based fircs Alcohol fuel fires require alcohol
resistant foam that 1s designed to work with alcohols and polar solvents. Norfolk
Southern has agreed to provide up to 1600 gallons of AFFF typc foam 1n portable
containers to be stored on sitc for use by the Alexandria Fire Department
Currently, the fire department already carncs this type of foam on most of the
umts. The foam will be stored on site in a trailer ncar the main entrance gate off
of Metro Road. Ethanol has a flash point of 55 degrees Fahrenheit, a boiling
point of 173 degrecs Fahrenheit and 1ts explosive limits are between 3.3% and
19%; specific gravity 1s 0 79 and 1t 1s mmscible n water 11 appears as clear liguid
with a weak odor.

Norfolk Southern is adding 4 hydrants to the site accessed from an 8 inch main to
the site. Thcy were given contact information for Maurice Jones and are
consulting with him on this task. The hydrant installation 1s currently 1n progress.
The pumping operation will be a “bottom offload™ taken from pipmng at the
bottom of the rail car. The pump is an clectric lype pump driven by a 25 HP
explosion proof motor. The pumps and tanks w:il be bonded and grounded whule
transfer operations are taking place. Additionally, there will be an encapsulated
vapor recovery system in placc and a sccondary containment area will be
provided around the transfer site 1o contain any spills (approximatcly 29,000

gallons).



e There are proposed to bc 3 pumps on site. According to staff, each pump can fill
a lanker 1n approximately 30 minutes, which would yield approximately 6 tankers
per hour.

e Environmental concerns: Spills will be contained in the secondary containment
Norfolk Southern has their own cnvironmental contractor that they would use to
clean up any spills on sitc. The operation is expected to produce minimal noise to
surrounding communities from the actual operation, however 1t is likely that there
will be a substanuial increase in road traffic and noise from the additional traffic
created by the tankers entenng and leaving the sile (approximately 25-30 tankers
a day, up to 40 maximum) They will then be accessing the interstates by
Erscnhower Ave and Van Dom Strect, with Summers Grove being the closest
currcnt residential area of concern. Staff has advised that tankers will be
contamed to the sie and will not sit idle on the roadway A site assessment
reveals that there should be’ cnough room to contain at least 6 tankers on the site.
There will also probably be some minor increase n rail iraflic  Noise to Cameron
Station should be minimal, as normal rail cars staging in this arca would block a
substantial amount of the noise created by the operation. Operations would be
performed on a Monday-Fniday from 0700-1800, which may increase to
weekends also, but there are no specific plans. There will be no mght operations
expected. There will be fire extinguishers at each pump area and drip pans will be
1n place under connections. No obnoxious vapors or fumcs arc expected to be
produced as there will be an cncapsulated vapor rccovery sysiem on site  The
only vapors which may be present are when equipment connections are broken,
which will be minimal. Spill containment equipment will also be provided on site
in the form of absorbent booms and spill drums with seal mats.

e Security concerns: There are two access points to the property The property is
surrounded by chain link fence and gates are locked after hours. Additionally,
Norfolk Southem Police routinely patrol their propertics. There will be no
additional on site secunty aficr hours, other than the routine patrols

» Norfolk Southern is in the process of producing a sp1ll and safety plan for the site.
A sample plan was obtained for the Baltimore Facility

e Additional requests Requests have been madc to have a hazardous materials
Knox box installed at the front gate, which will contain site contact information
and site specific information Wc have also requested that an NFPA 704 placard
be placed on the gate to identufy the hazard. We have also requested NO
SMOKING signs at each fuehng location and requested that an emergency
electrical shut off switch be located at the small existing office located near the
front gate, in the event of a catastrophic pump failure wherc 1t 1s necessary to shut
power down to the site
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Wlillam A. Galanko

Norfolk Southern Comporaition Vice PresidentLaw
Law Depariment

Three Commercial Place

Norlolk, Virginia 23510-8241

Writer's Direct Dlal Number

(757) 6282374

{757) 354843 (FAX)

E-mall: willlam.galankefnscorp.com September 18, 2006

Via Overnight Mall

Mr. Rich Josephson

Deputy Diractor

Depariment of Planning and Zoning
City of Alexandria

301 King Street

Alexandria, VA 22314

Dear Mr Josephson

Davld L.awson has asked me to respond to your e-mail of August 25, 2006, concerning.
the Norfolk Southem Railway Company transload facility in Alexandria, Virginia. As you are
aware, Norfolk Southem intends to modify this railroad operating facility to receive rail cars and
to transload ethanol from those rail cars to trucks Norfolk Southern will operate the facility
through a contractor You have ventured that this use would be a use not pemitied under the
current UT zoning, and thus Norfolik Southem could only modify and operate the facllity under a
special use permit. The traneload facility, however, is quintessentially a rall transportation facility
that will be used by a frelght rail common carrier subject to the judsdiction of the U.S. Surface
Transportation Board ("STB") in order to perform transportation operations. As such, pursuant
to 49 U.S,C. § 10505(b), the UT zoning ordinance 1s preempted to the extent that it would
require a permit or a special use pemit to be 1ssued beforc modification and/or operation.

The facility wiil be merely an adaptation of the former so-called Alexandria intermodal
Facility, which property has a long history of use for various railroad purposes. Itwill be open to
any Norfolk Southem customer seeking ethanol fransloading as a part of the Norfolk Southem
transporiation service package. Norfolk Southem already has received several indications of
interest from its cusiomers. The facility will not be devoted to any particuiar customer. Norfoik
Southem will commence work in the very near future, and anticipates that the facility will be open
ho later than January 2007

We believe it important to be a good comporate citizen ~ to work with local officials in
order to address concemns that might arise in the modification and operation of our facilities, and
we belleve we have achieved that here. Accordingly, since June 19, 2008, Norfolk Southem has
met with, and provided facility plans to, various Alexandna officiais. This includes Mayor Bill
Euille, City Manager Jim Hartmann and Deputy Clity Manager Mark Jinks, as well as D.T Perry
and Art Dahlberg from the Alexandna Fire Department. We have integrated all modifications
proposed by Alexandnia fire officials to address perceived safety and fire concemns, including but
not limited to speciai spilt containment faclities, additional fire hydrant locations {including a
mobile fire hydrant), foam capability, and additional portable fire extinguishers The facility will
be fenced, gated and secured, and will be operated 1n a safe manner in conformance with any
applicable health and safety requirernents.

Operaling Subsiciary Norfolk Souhern Railway Company



Mr. Josephson .
Page 2 !
September 18, 2006

Hawving said that, however, we do note that the Interstate Commerce Commussion
Termination Act (ICCTA") provides that the jurisdiction of the Surface Transportation Board
{("STB") over "transportation by rail carners” and the construction and operation of rail facilities "1s
exclusive.” 49 U.5.C. § 10501(b) Further, the ICCTA provides that, "except as otherwise
provided in this part, the remedies provided under this part with respect to regulation of rail
transportation are exclusive and preempt the remedies provided unaer Federal or Staie law." Id.
“Transportation” Is defined as including rall cars, warehouses, whaifs, piers, yards, property,
facilit)es "or other equipment of any kind related to the movement of passengers or property, or
both, by rail ... and .. services related to that movement, including receipt, dellvery, elevation,
transfer in transit, ... storage, handling, and interchange of passengers and property..." 48
U.8.C. §10102(9) ICCTA was passed in an effort to strengthen the rail transportation system
by reducing the regulation of railroads and other modes of surface transportation. See 49
U.8.C. § 10101. Application of this section preempts Alexandria’s zoning statute fo the extent
that it would require any permit prior to the modification or operation of the facility.

Couris have repeatsdly invoked 49 U.S.C. § 10501(b) as a basis for preemption of state
and local zoning, fand use planning and permit requirements in the construction of rail facilities
to be operated by or on behalf of rail carners. See City of Aubum v. Unifed States Government
154 F .3d 1025 (8" Cir. 1998), cert. denied, 119 S.Ct. 2367 (1999) (relating to the construstion of
a rall ine); Canadian National Railway Co. v _City of Rockwood, Civ. Case No. 04-40323 (U.S
District Court, E.D. of Michigan, Opinion and Onder Granting Preliminary Injunction) (activities
taking place at a transload facility are considered "transportation,” relating to the preemption of
pemit requirements for the consiruction and operation of a transload facility), Norfolk Southermn

Raiiway Company, et al. v. City of Austell, ef ai, 1927 WL 1113847 (N.D. Ga., 1997) (intermodal

facility). There are several other cases along similar lines.

These decisions, and the statute that they interpret, implement Congress’ expressed
intention fo preempt such regulations that may stand as an obstacle to an interstate rail camier's
ability to construct faciliies or conduct interstate rall operations. Nevertheless, we believe it
incumbent upon us to work with the local communityto address its concems. We have done so
in the past and we wili continue to do so where it makes sense in modifying the facillty and
opening it on a timely basis to operation. Please let me know f there is anything further [ can
provide you. Further, if desired, | will be happy to speak with your legal counsel conceming this

matter. .
Respectiuliy,

LG PR

William A. Galanko
Vice President - Law

cC: David Lawson






NS
William A. Galanko

Norfolk Southern Comporation

Law Department Vice PresidentLaw
Thre2 Commercial Place

Norfolk, Viegima 23510-8241

Writer's Direct Dial Number

—(757) 629:2374

(757) 533-4843 (FAX)
E-mail: william.galanko@nscorp.com

November 7, 2006

Mr. Rich Josephson

Deputy Director

Department of Planning and Zoning

City of Alexandria .
301 King Street

Alexandria, VA 22314

Dear Mr. Josephson:

This follows up on my letter to you dated September 18, 2008, concerning the
Norfolk Southern Railway Company ethanol transload facility in Alexandria, Virginia. |
do not beiieve that Norfolk Southern has received any response to that letter, but | did
want fo make sure that | touched base with you and keep you up to date as we
progress.

We now anticipate initiating necessary terminal improvements (previously
reviewed with appropriate city officials) soon after Thanksgiving Although most of this
work will be transparent to others (for example, additional engineering work), there will
be some surveyors and others working around the property We now believe that the
terminal improvements will be completed sometime after January 2007, but our work in
the coming couple of months will give us a better idea of the exact date.

Please let me know if there is anything further | can provide you | remain
available to speak with you concemning this.

Respectfully,

(SO,

William A. Galanko
Vice President - Law

cc: David Lawson

Operaung Subsuhary Notiok Southern Ratlway Company
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MEMORANDUM

DATE: JANUARY 25, 2008
TO: IGNACIO B. PESSOA, CITY ATTORNEY
FROM: ROBERT B. RODRIGUEZ, CHIEF FIRE MARSHAL

THROUGH: JOHN CATLETT, DIRECTOR, CODE ENFORCEMENT
ADAM K. THIEL, FIRE CHIEF

SUBJECT: FIRE PROTECTION AND OPERATIONAL ISSUES RELATING TO A
PROPOSED NORFOLK SOUTHERN ETHANOL TRANSFER FACILITY

s

The purpose of this memorandum 1s to provide some discussion 1tems (hat relate to fire protection
and fire operational issues should a rail car to tank car cthanol transfer facility be located in the City
of Alexandria. As discussed mn a meeling with the City Manager recently, Norfolk Southern
Corporation has engaged in a number of conversations with various City officials and agencies
which indicate a desire Lo operate an ethanol transfer facility at their former intermodal yard located
on Metro Road 1n the West end of the City As of the wnting of this memorandum, it 18 my
understanding that the facility proposcs to operatc Monday through Saturday from 9 00 am to 6:00
pm. The facility would have a capability to store ten rail cars filled with ethanol on sitc and transfer
this product to approximately forty trucks a day. These trucks would then depari the facility and
deliver this product o several area tank farms mcluding the Newington and Fairfax City tank farms

The site for the proposed facility is focated in the 1000 block of Metro Road The facility is located
across from the Summecrs Grove town home community, the Newion Asphalt plant and the Camcron
Station community as well as Samucl Tucker Elementary School. The site abuts propertics for the
Van Dom Strect Metro station; United Parcel Service; the Covanta Waste to Energy plant; the Police
Firing Range. the City Impound lot and the proposed Victory Center office complex Backlick Run
passes along this sile and fceds into Camcron Run just past the Norlolk Southern railroad bridge.

A target hazard assessment conducted by staff has identificd a number of critical firc protection
issues within a one mile radius of the site. Should a major firc or hazardous matcrials emergency
occur at the proposed facility, the tniial impact of such an incident would affect approximately 2000
homes: on going infrastructure and cnvironmental recycling processcs; City government opcrations
as they relate to law enforcement and vehicle impoundment activities, and intcrstale commerce.
Retail, commercral and educational activities would also be impacied n the immediate viemty if a
significant incident were to occur. Immediate properties and operauons affected include Metrorail,
Virgima Railway Express, Amtrak, CSX and Norfolk Southern rail traffic, local roads and mierstatc
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highway traffic, Backlick Run and Cameron Run waterways, United Parcel Service, Covanta Waste

to Energy Plant; City Impound lot and Police range, and the Summers Grove town home
community. Secondary propcrtics affccted include the Cameron Station community, Samuel Tucker
Elementary School; Virginia Paving Asphalt Plani. Vulcan Plant, Van Dom and Pickelt Street
commercial and residential properties

Ethanol is classified as a lammable liquid (Class 1B) 1t has a flash point of 55 degrees Fahrenheit
and a boiling point of 173 degrees Fahrenheit H 1s a polar solvent, alcohol based fuel which is
miscible in water and does not respond well to traditional fire fighting foams. As a result, fire
protection features and firc operations tactics and strategies must be specialized i order to properly
mitigatc any cmergencies that can potentially occur on the property.

Because ethanol is an alcohol based fucl, spccial alcohol based foam 1s required to fight any type of
firc involving this product. The foam must be 1n ample supply and deployed through the proper
delivery system n order to be effective In addition to fighting 4 firc, the issuc of foam and product
run off into Backlick and Cameron Runs complicate the matter. Becausc cthanol 1s miscible 1n
water, traditional diking methods associated with petroleum run off will be meffective. Most likelya
siie containment berm combined with recovery equipment to immediately reclaim runoff 1s essential
to reducing the environmental impact of such an incident. Lastly, becausc the transfer process
utihzes specialized equipment, operations staff must be very famibar with all aspects of this type of
opcration in order to address fuel and equipment shutoffs in addition to firefighting concems

Based on the discussion above, the Fire Department is faced with two challenges Thec first is on sitc
fire protection and prevention Stopping or mitigating the majornity of an incident prior to the amval
of the fire department 1s the best option in this type of scenario. The issue ofjurisdiction as it relates
to building and fire code enforcement by a locality on rarlroad property needs to be reviewed and
determined At prescent, it is the opinion of our Code Enforcement staff that this proposed operation
falls outside the authority of the Uniform Statewide Building Code and the Virginia Statewide Fire
Prevention Code as there is no on sile storage. The mere transfer of product from one mode of
transportation to another raises the question “Is this an extension of interstate commerce or not?”
The answer to this question needs to be determined so that the level of enforcement and oversight
can be addressed duning further discussions That said, should an ethanol transfer facility become a
reality, the facility should comply with 2 number of firc protcction and prevention measures. These
general measures are outlined below. More specific details can be provided upon request:

= Provide improved water supply and infrastructure improvements to address fire flow

demands for the facility,

" Provide spill containment facilities which protect surrounding waterways durmng transfer
operations;

» [nstall on-sitc firc protection equipment including portable master streams and associated
infrastructure, fixed fire protection designed for ethanot based fuels; and an ample supply of
foam for alcohol based firefighting;
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Provide increased sitc security including vehicle impact protection and perimeter fencing;
Upgradc and nstall explosion proof clectrical cquipment on site;
Eliminate all sources of static electricity,
Install hazardous matenials and informational signage at approved locations;
Provide a Fire Department Rapid Cntry System:
Eliminate all smoking on site;
Install an approved vapor recovery system for fuel transfer operations,

" Obtam an annual Fire Prevention Permit and submit 1o annual and semi-annual inspections
by Code Enforcement stafT;
Conduct yearly safety surveys with Alexandna Fire Department Operations personnc;
Provide pre-planning and emergency response plans to the City for review and approval;
Conduct annual traming dnills with staff from the Fire Operations Division and employees,
Maintain up to datc Material Safety Data Sheets and pre-plan procedurcs;

The second challenge faced by the Fire Depariment rclates to emergency operations at the
proposed facility Currcntly the Alexandna Fire Department docs not have the resources or
capability to elfectively manage an incident at an ethanol transfer facility within a first alarm
assignment While resources can be pulled from our surrounding junsdictions through our
mulual aidagreements. there will be a significant delay in getting those resources o this facility.
This will result 1n any incident rapidly expandmg which will necessitate use of large scale
rcsources to mitigate the emergency and conduct evacuations of the surrounding target hazards
mentioned earlier. The Alexandna Fire Department must have sufficient resources immediately
available in order to quickly contain any incident and munimize the life safety risk and cconomic
impact 1o citizens and businesses 1n the immediate area. In order to accomphish this, 1 propose
the following equipment and traming be provided by Norfolk Southern Corporation 1n
consultation with the Alexandria Fire Department. Said cquipment and traiming would be fully
funded from a spccial revenue account cstablished for and paid by Norfolk Southern
Corporation This account would cover initial outlays of expenditures for equipment and
training, as well as continued funding for rc-supply of material, replacement of equipment, and
refresher traming courses for personnel.

In order to manage an ethanol emergency at the Norfolk Southern facility, the Alcxandria Fire
Department will require:

" A Foam Unit cquipped to deliver Class B. AR-AFFF type foam on board with automatic nozzles

similar to foam units utilized by area airports,
® Training for fire operations staff in thc use of the above foam unit and foam f[irefighting

operations;
= A Foam Trailer or Foam Tender which will provide additional containers of foam concentrate to

supplement scene opcrations on large scale emergencies:
= A Spili Response Vehicle and cquipment which 1s capable of handling large spills of product at the

facility,
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= Provide a mimmum of 500 gallons of rcserve foam concentrate at an approved location as
stipulated by the Alcxandria Fire Department;

=  Annual funding to cover replemshment and disposal of foam supphes which approach their
expiration date;

= Four framning slots annually for Alexandna Fire Department personnel lo attend 2 tank car
specialist school currently held 1n Pucblo, Colorado;

» Norfolk Southern communications cquipment, emergency contact information, and site plans
readily available for use by operations personnel,

" Aremole clectrical disconnect switch at entrance to site to sccure power to transfer operation area

= Leased space to store the above equipment for an inienm period of at least five years until
the construction and operation of Fire Station 210. In addition, should City funds limit the
creation of bay space within Station 210 for storage of the above equipment, Norfolk
Southemn Corporation will contribute additional funding to the Cily in order to provide the
construction of the neccssary bay space within this fire station.

Costs associated with the above requirements are projected at $2 million dollars. These initial cost
outlays are general estimates as of the wnting of this memorandum; however, staff can provide mare
detailed estimates should they be required at a later date

In summary, an ethanol transfcr facility in the City of Alexandna will present a sigmficant fire
opcrations problem. The problem must be addressed through strong on site fire protection measures
and fire prevention inspection activities coupled with immediately available fire fighting equipment
that is specialized in handling alcohol based fuel emergencies. Such emcrgencies necessitate rapid
intervention by highly tramcd personnel 1in order to mmmimize the hazards to hfe safety and
commerce 1n the surrounding areas. Only through the above measures can the Alcxandria Fire
Department hope to continue to maintain and preserve the City’s valuable building stock 1n the
presence of this type of operation. Please feel free to contact me if you have any questions or nced

further information on this matter.

Cc:  James K. Hartmann, City Manager
Michele Evans, Deputy City Manager
Correspondence File
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Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.

(a) Hauling waste malerials of any lype, building or consftruction supplies, materials or
equipment of any type, or dirt, debris or fill of any fype is prohibited on all streels wilhin the city,
excepl pursuani to a permit issued under subsection (b) of this section, or pursuant lo an
exemption under subsection (e) of this section.

(b) The director of transportation and environmental services is hereby authorized to 1ssue
permits to haul such malerials or equipment over the streets within the city, subject to such
conditions and restrictions specifying the time and route for such hauling, and such additional
conditions and restrictions, as the director may deem appropriale to promote traffic safety and {o
minimize disruption to established residential, commercial, institutional and other areas in the

city.

(c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or trailer,
commits, permits, directs, assists in or attempts any violation of this section shall be guilty of a
class two misdemeanor. '

(d) Any person who, as the owner of any land, building or struclure to or from which such
matenals or equipment are hauled, or the agent thereof having possession or control of such
property as employee, lessee, tenant, architect, builder, contractor or otherwise, commits,
permits, directs, assists in or attempts any violation of this section shall be guilty of a class iwo

misdemeanor.

(e) The pr_ohibitlon set forth in subsection (a) of this section shall not apply to the hauling of
sgch matgnals or equipment to or from any specific location or site at the rate of five or fewer
trips for pickup or delivery of such malerials or equipment in any consecutive thirty day period,
nor {o the non-commercial hauling of such materials or equipment to or from a dwelling unit, by
a resident therein. (Code 1963, Sec. 33-28, Ord. No. 4224, 10/13/01, Sec. 1)
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CITY OF ALEXAND 1A

Transportation and Environmental Services
301 King Street, Suite 4130
Alexandrig, Virginia 22314

703.838.4324

T & ES PERMIT

e

P

CASE NUMBER:  TES2008-00882 ISSUED: 6/3/2008 EXPIRES: 7/3/2008
LOCATION: 1000 S VAN DORN ST PROJECT NAME: HAULING
PROJECT DESCRIPTION:
Contact Doug McNeil or Mike Webb. 757-823-5421 Hauling ethanol from transloading facility in Alexandna to vanous
locations via 1-95
Primary Contact : Secondary Contact :
Norfolk Southem Raway Co
8 N Jeflerson St
Rosnoks VA 24042-0001
No Phons Number on Record No Phone Number on Record

License Type and Policy Number:

License Type and Policy Number:

START DATE: 6/4/2008 STREET EXCAVATION INGRESS/EGRESS
END DATE: 7/3/2008 CRANE SCAFFOLD/ LADDER
TIME: 700 AM -7 00 PM DUMPSTER SIDEWALK CLOSING
INSURANCE: X HAULING: BLOCK PARTY
POLICY #:
EXPIRES: CROSS CURB/ SIDEWALK OTHER
1. Any damage lo the public nght-of-way (sidewalk, curb & gutter or street) is the responstbiity of the permittee,
2. The permittee 1s responsible for comphianca with the curment version of the "Virginia Work Area Protection Manual”
3. Maximum protection must be given to pedestrians and motor vehicies at all times.
4. This permit may be revoked without nofice when the privilege hereby granted 1s abused or exercised contrary to

ordinance or reguiation By 1ssuing this permit, the City of Alexandria assumes no liability for injury or damage
to persons or properly and the permitiee shall save the City harmless from any claim resulting
6. Other specific conditions as attached. .

Distnbution
Permitee

Police

Traffic
Transportation
Fire Dept

T & ES Inspector
Office Copy

City Manager

By Director of Trengpdriation and Epvironmental Senices

I there are any quekstions concerning ‘ﬂlll permtt, call 703.833 4324

= “". . ,#—-_ . .
-W.@%MWWW“’M b ek e TS e, Reglef2
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Conditions of Approval - Permit no.; TES2008-00882

For:

)
2)

3)

4)

9)
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NORFOLK SOUTHERN RAILWAY CO

No dirt, mud or debns shall be tracked/spilled onto the public nght-of-way.

A copy of this permit must be provided each dnver Failure to follow routing will result in revocation of this permit
No entering the city before 7 00 am No jake brakes or engine braking within the city kmits. Dnver shall obey afl

traffic slgns and markings

Hauhling route 1s from the Afexandna facility to Metro Road, Metro Road to Eisenhower Avenue, west on
Eisenhower Avenue to Van Dorn Street, south on Van Dom Street and out of the city imits

Hauling is permutied Monday through Friday, 700 am to 7.00 pm only

Héul:ng is hmited io a maximum of 20 trucks per day

This permit is being issued despite city concerns and objections to Norfolk Southemn and its contractors relsting to
the appropnateness of ethanol transloading at this location

This permit will be revoked should this operation be halted by any goveming authority

L .. ’ e . -
- . N -. ‘e . L L T . LVAF .- oy " - - H .
ieebin _:“f-?«"i_'ﬁ’u".""“'»'“m: el L PR P R T3 ST DL S TR b 3T e







Norfolk Southern Corperation
Law Department

Three Commarcial Flace
Norfolk, Virgnia 235108241

—_ John V. Edwards
Senior General Attorney
Writer's Direct Dial Number

Phone (757) 6292838 June 4, 2008
Fox (767) 5334372
E-mall John.Edwards@nacorp.com

Via E-Mail and U.S. Mail

Joan Wagner

Director of Transporlation and Environmental Services
City of Alexandria

301 King Street, Suite 4130

Alexandria, VA 22314

Re: T&ES Permit No. TES2008-00882

Dear Ms. Wagner:

Yesterday you transmitted to Doug McNeil a “permit” which purports to grant Norfolk
Southern the conditional privilege, for a period of one month, to hant ethanol from its Van Dom
Street rail yard in Alexandria to “various locations via I-95. The conditions in the permit
restrict the hours of operation of the facility, the number of trucks able to access the facility on a
daily basis, and the routing of the trucks once they have left the facility. Norfolk Southern did
not request this pennit. In any event, the City of Alexandria does not have the authority to
impose on Norfolk Southern’s Van Dom Street facility operating conditions of the type included
in the pernut you sent to Mr. McNeil.

As represcatatives of the City have been previcusly advised, the City is precluded from
engaging in this type of regulation by the Interstate Commerce Commission Termination Act
(see 49 U.S.C. 10501(b)), the Federal Railroad Safety Act {(see 49 U.S.C. 20106(a)) and the
Hazardous Materials Transportation Act (see 49 U.S.C. 5125). In fact, as we have explained,
Section 5-2-27 of the City Code does not apply o the bauling of ethanol, gasoline or any other
similar substances.

Insofar as the routmg of the trucks entering and leaving the facility is concerned, it is our
sincere behef that the route currently being used (Metro Road directly to Van Dorn and then to
the Beltway) has less of an impact on the surrounding neighborhood than the route apparently
preferred by the City. Nevertheless, in an effort to cooperate with the City, we will request that
the trucks entering and leaving the facility incident to the transportation of ethanol use the route
you have specified. We do not employ or retain the services of the truckers whose vehicles are

Operating Subsidiary Noriolk Southarn Railway Company



Joan Wagner
June 4, 2008
Page 2

loaded at the Van Dom Street facility and cannot guarantee that they will follow our request, but
we believe that most of them wll do so.

Norfolk Southern and its predecessor rail lines have been a part of the Alexandria
commumity for nearly 150 years. For all of that time we have tried very hard to cooperate with
the City and to be a good corporate citizen. The operation of the ethanol facility at our Van Dom
Street Yard is not an exception to that rule. We contacted the City more than two years ago and
advised its representatives of our intention to build and operate the facility, and during the
intervening months have tried very hard to keep the City informed and to address its concems.
We remain committed to those objectives.







&
3
S
N
o™
N
®
!
8
£
:
Q.
£
-
@
]
:
~
°
&
s
W



800¢ ‘Lz Ae—uonejuesaiy Bujpeojsuel] jouelpy




[Enpe——

27, 2008

ay

entation—M.

Ethanol Transloading Pres




800¢ 'LZ Aepy—uonejuesald Buipeojsuel] jouey}y

‘; '$$999® 9Jo1yaA Aouabiawe

. -
v T o Y U -
- F ¥ ~ i A WLdN} ‘. -J y . .
J10oj wivysAs: A9 Anua pidel xo o
g - » plpliie bt r .
.1.- . . ..M.ﬂ-&._..._..- TR e gl -.—.__...l.- E T e A il .
¢ L e, - ..-a.—.. St e T P P ’ . |J.._. - -
R I T e . ul.mqrr - e - L] - - -, = * -
. - -...__...qq.....q..._\u l.__.m\“ et .lnu?“ .| r- N . -
R - : - - 2
L O J Fe TEa 1w g '

Y a




te
t

n
st

£

S

ipment
“S
esistan

[
S
r

5l I

';.

[
[
s
1|
b

.
fra
ul|
h
.
1

on

)
S
N

¥
(2]

reve

-

-
r
.
LR
r

'E'— LN |

g
e

v
i

{3
i
t
.' -
W

d

1

=l

-

i
)

atewi

e
‘Ethanol Transloading Presentation—May 27,



e 'd'b_.l:f_:'i 1

s

g
N
S
) |
%
8
£
;
&
g
B
S
]
=
&
b ]
©
5
S
o




27 Ae —uopejuesalq Bujpeojsuel] jouey
.800Z '1Z Aty

Yjelep. |
‘@)n)ljsu) wnajosad uo se0m08
L_Mwﬁu.www__whmom >o:w90Em jouey;y
8002 ‘uon

O . Qr_>m._m ,

- .n__.oaa m.._,..m \.,_”8._.»_ 2@3 Al m_E I .E_m_....._m_

- '
\nl.flﬁf.u..“..-h_ﬁ.. n
¢ _...I
.-Jh
r..nn.




8002 ‘1Z Aejy—uonrjuase.d Buipeojsuel] joueyyy

| aly e E...cmu:.m@.._n.._..mEmEmv_oEm Ou 10 9. —

-, .
' - - = . .
! - ’ 'y . " - " - - -
. - " ; BN w - -, I , M Jremr 2TF e
i ' HEAN N - a A e ¥ 4 e D W R k B - J = ....n..|. -
Lo~ ' . R - » . - , ] .t 1 b o ..”..?..,_.__..‘n.._..ul e
. o - it alierald - . i s Bl o . ; ot g -
A N SIS - S R NIRRT v et Sl SRR
- L...- e Fl - ﬂ...-_n.-.. = S0 . et Wt LR R L sa e T T T f -
o an L - ] ~s o T A T R T P W N o T
LR S o T r g - - = pands Dy R - Y e el LN gl L
- A LY eif - . ! ! -mfv oMy a
gty ARt 3 N il B - N =
[ - 1 . = Iy
[ L . T | u ] ...W R f)
- M il 4 : i
-~ -\n..F;- -5 -
- ~ L A
PR R N LA e
. . | Pl
mm mm! .
" /Sl M,
= TR L
' A e A
b S TLh
[ TR
. <A,
.r.s..__...._n..“.,.
N o,
. e Y2
AL
._m-.p...
i,
L]




8002 ‘Lz Aepy—uonejuesaid Bujpeojsues) joueyy

i
PR fnﬂﬁnﬂuﬁj“ﬂ.ﬁs‘ i




T
—= 4 L LU

i . . .
.-.-\n_.d-l. 'l- .. row ) _; - ! !’
R R LR N ® K T § -
L) L A - -
Ty N o Sy e g g R o
PR AN s B A © LB ; ‘
O, 2L L e - -
.- " i° " Ty 2N ety N ¥ '
V.U _‘_l_!- w, it :g-: A X
§ S gt St o TN N ] 4
i DY PR P M A Ty L 8 ‘-‘ Al
sk e A T @) N 5 A4
I E = i P W O B L] Yy ik '\ h ot
ot I e Sy ST _1‘;3'-,::,"-,-; ¢_1=_;t-'.|_l..ia,. Q‘_,{% Iy <5
e J \ L
i

P B
0ol et
L
o '
-
‘_y.i:-‘q
| s
7"3“1;3-— i 5,
y v’
_?s"t
{"‘ &
e 0 0
$y
5
L
]
i
i i
..._r_-._‘“'_
doy s
Sk
L
-4
Ayt
¥
By

i
tey:
':l"ltl'. .
*
e
Al
ot
o
1}

2
Y

B i~
1
‘?_{ﬁ”
50
i £ S
o
J 1™
Foa 3
3
; -
e s
g
i,
AT T a
LY
.:";r-\-.""

LF
L]

%r'
L3 =l
W
rrad
1
e’y
%
%
I
-

L] en e
GERET I e T
'ﬁ-';.a;,.d " J'}a"""-‘ Y L.
i R
= ;% !:'. i |=I u . ]
ar, e A b -
'Er:':a_.!lé'fr'_ - , o
.H:;.'iﬁ'_ bt i wo
A i N
LR —

£

l
o
die
moni

=1

o
oL, -
CT
3
» . v
'

=
5
ht
ecovery-pump’

>
e

- k)
.‘ﬂ'
e
5 %
ke
"
'
)
[4
b1

-
-
i

i
;::'-ﬁfgf
on

\eF

ECOVEry:l

[
-
11,

b
ct
dsph

tra

e Ty]

el TS

'
—% :.@'.r%m.'.-' - I'. m
R e T L
oy ‘:ﬁgfzi'.l;:\ﬁ_h_l =
n 5 ﬁ"“..‘%‘ 0 e o b
L]

- ]
g
™~
N
o™~
by
(L]
I
g
£
:
Q.
g
3
-

:
b~
Sy

[~

-
S
w



8002 ‘Lz Ae—uopejueseld Sujpeojsuel] jouey}y

T

JOOGE




8002 ‘/Z Ae—uopnejussaid Buipeojsuel] jouey)y

o B ._,_mmm.\,t.ﬁw. 3:@...:9.

..__...-. " i _-le

mcm_@_cco@ Bzey Gy “:ﬂ,,u_@me_

- | .
If--.r- r -..nr L .r:-—_...r

_r .plu!.. L :.~

r.—ﬂlo

: 1 . S5 s E.w M O
_GCO_@.@W_.@_E WIONEas .Jﬁ #m h_ . ._._,

th
)
£

EmE,@@m :

T |..,£.....

E_u_.bcsoow

b L]

Ajijigede s as islese



© 800Z ‘LZ Ae—uonelussald Buipeojsuel) joueyyy

- | gy,

t.@aa:

..&

=]




-
A
| gt

Tay A

N

S
&
9
o™~
=
1]
T
i)
b
£
7
g
Q
£
2
S
:
=
Ty
(~]
5
3]
|







[
SOV WLHEWN —~

O N O T PO T T P FAT Ty
mtura-—ao\ow-qo\u-hwmuoogggu'ﬁﬁﬁ-@g;;:;;zaﬁ:

ORDINANCE NO.

AN ORDINANCE to amend and reordain Section 5-2-27 (HAULING OF WASTE
MATERIJALS, CONSTRUCTION MATERIALS, ETC., PROHIBITED) of Chapter 2
(STREETS AND SIDEWAILKS), Title 5 (TRANSPORTATION AND
ENVIRONMENTAL SERVICES) of The Code of the City of Alexandria, Virgmnia, 1981, as

amended.
THE CITY COUNCIL OF ALEXANDRIA HEREBY ORDAINS:

Scction 1. That Section 5-2-27 of The Code of the City of Alexandria, Virginia,
1981, as amended, be, and the same hereby is, amended and reordained 1o read as follows:

Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.

(a) Hauling waste materials of any type, building or construction supplies of any

type, bulk materials or commodities of any type heavy vehiclg or-equipment of any type not
licensed for street use, or dirt, debris or fill of any type is prohibited on all sireets within the City,
except pursuant to a permit issued under subsection (b} of this section, or pursuant to an

exemption under subsection (e) of this section.

(b) The direcior of transportation and environmental services is hereby authorized to
issue permits to haul such materials, supplies or equipment over the streets within the City,
subject to such conditions and restrictions specifying the time and route for such hauling, and
such additional conditions and restrictions, as the director may deem appropriate to promote
traffic safety and to minimize disruption to established residential, commercial, institutional and

other areas in the City.

(c) Any person who, as the owner, lessec, operator or driver of 2 motor vehicle or
trailer, commits, permits, directs, assists in or attempts any violation of this section shall be
guilty of a class two misdemeanor.

(d) Any person who, as the owner of any land, building or structure to or from
which such materiels, supplies or equipment are hauled, or the agent thereof having possession
or control of such property as employee, lesses, tenant, architect, builder, contractor or
otherwise, commits, permits, directs, assists in or attempts any violation of this section shall be

guilty of a class two misdemeanor.

(e) The prohibition set forth in subsection (a) of this section shall not apply to the

hauling of such materials, supplies or equipment (]) to or from any specific location or site at the
rate of five or fewer trips for pickup or delivery of such matenals or equipment int any

consecutive thirty day period, (2) to the business location of a retail merchant for use by such
merchant in the ordinary course of such merchant’s business or from the business location of

ch a merchant in the ordinary course of such merchant's business to specific locations or sites

s
but subiect to the limitation in clause (1) for each such location or site, nor (3) to the non-
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commercial hauling of such materials or equipment to or ffom a dwelling unit, by a resident
therein.

Section 2. That this ordinance is declaratory of existing law.

Section 3. That this ordinance shail become effective upon the date and at the time
of its final passage.

WILLIAM D. EUILLE
Mayor

Introduction: 6/10/08

First Reading: 6/10/08

Publication: ,

Public Hearing:

Second Reading:

Final Passage: .
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ATTOURNEYE A1 LAW

Gary A Bryam
(757) 628-5520

ghryani(Bwilsay com
£5848 005

June 16, 2008

Via Hand Delivery

Fernando Galindo, Clerk

United States Distnct Court
Eastern District of Virginia

401 Courthouse Square
Alcxandna, Virginia 22314-5798

Re.  Norfolk Southern Railway Company
v. City of Alexandria, a municipal corporation organized under the laws of the
Commonwealth of Virgimia, and Richard Baier, 1n lus official capacity as Dircctor
of Transportation and Environmental Services for the City of Alexandra

Dear Sir.

Enclosed please find the fullowing documents for filing on hchalf of Norfolk Southern
Railway Company in the above-referenced matter:

I An onginal and three service copies of a Complaint, along with the appropnate
Civif Cover Shect and Summons for each defendant:

2. Two originals of a Financial Interest Disclosure Statement;

3. Our check in the amount of $350.00 representing the filing fee for the Complaint;
and

4, An extra copy of the Complaint which we would appreciate having “filed”
stamped and returned to our office

Plcasc have 2 member of your stafl contact me at the above number when the service
packages are ready, and we will have a couner pick them up.

1821244 |
Reply to Norfolk Office

ONE COMMLRCIAL PLACE SUITE 1800 NORFOLK, VIROAINIA 23510 757 620 5500 FACSIMILE 757 528 S5h%6&
2Z2 CENTRAL PARK AVENLIC SUITE 1300 WVIROQIMIA BEACH, VIRBIMIA 23462 787 428 5600 FACBIMILE 757 6285659

www WILLCOXANDSAVAGE COM



Willcox & Savage

Fernando Galindo, Clerk
June 16, 2008
Page 2

If you should have any questions concerning the enclosed, please feel free to contact me

Sincolfly,

GAB:ceb
Enc]oslf%
cc: ohn V Edwards, Esquire

A. Gayle Jordan, Esquire
J. Frederick Sinclair, Esquire

1-821244 |
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

NORFOLK SOUTHERN
RAILWAY COMPANY,

Plaintiff,

v Case No.

CITY OF ALEXANDRIA,

a municipal corporation orgamized under the
laws of the Commonwealth of Virginia,

and

RICHARD BAIER, 1n his official capacity as
Director of Transportation and Environmental
Services for the City of Alexandria,

Defendants.

CORPORATE DISCLOSURE STATEMENT PURSUANT TO
RULE 7.1 OF NORFOLK SOUTHERN RAILWAY COMPANY

Pursuant to Local Rule 7.1 of the Eastern District of Virgima and to cnable the Judges
and Magistrate Judges 10 evaluate possibie disqualification or recusal, the undersigned counsel
for Norfolk Southern Railway Company certifies that 1t is a wholly-owned operating subsidiary
of Norfolk Southern Corporation The following are subsidiarics and/or affiliates of Norfolk
Southern Corporation that have 1ssued shares or debt sccunties to the public:

High Point, Randleman, Asheboro and Southern Railroad Company
Mobile and Birmingham Railroad Company

Norfolk Southern Railway Company

North Carolina Midland Railroad Company

South Western Rail Road Company

State Umiversity Railroad Company
Mobile and Birmingham Railroad Company

Date: June 16, 2008

1-821266 1
06/13:2008



Respectfully submitted,

NORFOL?#OUTHERN RAILWAY COMPANY

By

/ Of'@ounsel

Gary A. Bryant

Virginia Statc Bar No. 27558

Counsel for Norfolk Southcrn Railway Company
WILLCOX & SAVAGE, P.C.

Onc Commercial Place, Suite 1800

Norfolk. Virginia 23510

(757) 628-5500 Telephone

(757) 628-5566 Facsimile

gbryant(@wilsav com

1-821266 1
061372008



* W IS44 (Rev 12407) C[V".; COVER SHEET

» The JS 44 crvil cover sheet and the mformauon contaned herem nesther replace nor supplemnent the filmg and service of pleadings or ather papers as requiwed by law, except us provided
by local rules of court  This form, approved by the Judieial Conference of the Umited States tn September 1974, 1s nquired for the use of the Clerk of Court for the purpose of imtiating

the ciwil docket sheet  (SEE INSTRUCTIONS ON THE REVERSE O THE FORM )

1. (a) PLAINTIFFS

NORFOLK SOUTHERN RAILWAY COMPANY

DEFENDANTS

CITY OF ALEXANDRIA, a mumcipal corporation organized under
the laws of the Commonwealth of Virgimia, and RICHARD BAIER,
in his official capacity as Director of Transportation & Environmental
Services for the City of Alexandna,

(b) County of Residence of First Listed PlantiT Norfolk
(EXCEPT INUS PLAINTIFF CASTS)

{c) Auomey’s (Fim Name, Addrcss, and Telephune Number)

Gary A Bryant, Esquire
Willcox & Savage, PC

1800 Bank of America Center

Norfolk, Virginia 23510

Telephone: (757) 628-5500

Anameys (If Known)

Alcxandria, Virgima

County of Resrdence of First Listed Defendant

{INUS PLAINTIFF CASES ONLY)
NOTL IN LAND CONDEMNATION CASLS, USE THE LOCATIUN OF I'iE
LAND INVOLVED

22314

Ignacio Pessoa, City Attorney for Alexandna
301 King Street, Room 1300

I1. BASIS OF JURISDICTION (Piace an X" 1n One Box Only) ML CITIZENSHIP OF PRINCIPAL PARTIES (Place 2n “X" n One Boa for Plamudf
{For Diversity Cases Only) and Qne Box for Defendant)
Fr¥ DEF PTT" DEF
D 1 US Gavermment BJ 2 Federal Question Crazen ot Tins State O: Ch Incorporated or Principal Place E] 4 s
Plamtif (US Government Not a Pariv) of Business In Thus State
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% AO 440 (Rev 04/08) Civil Summons

UNITED STATES DISTRICT COURT.

for the
EASTERN DISTRICT OF VIRGINIA, ALEXANDRIA DIVISION

NORFOLK SOUTHERN RAILWAY COMPANY,
’ Plamtift’
v.
CITY OF ALEXANDRIA, a municipal corporation
organized under the laws of the Commonwealth of
Virginia, and RICHARD BAIER, 1n hss official
capacity as Director of Transportation and
Environmental Services for the City of Alexandria,
Defendant

Crvil Action No,

S Ne? St gt

Summons in a Civil Action

To (Defendant’s name and address)
CITY OF ALEXANDRIA, a mumcipal corporation orgamzed
under the laws of the Commonwealth of Virginia
Serve: William D Euille, Mayor
301 King Street, Room 2300
Alexandna, Virgima 22314

A lawsuit has been filed against you
Withun 20 (twenty) days afier service of this summons on yvou (not counting the day you received it), you must

serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil
Procedure. 1he answer or motion must be served on the plammtiff' s attomey, whose name and address are.

Gary A Brvant, Esquire J. Fredenck Sinclair, Esquire
Willcox & Savage, PC J. Fredenck Sinclarr, P.C.
180G Bank of Amernica Center 100 N Pt St Ste. 200
Norfolk, Virgima 23510 Alexandria, Virgmia 22314

If you fail to do so, judgment by default will be entered aganst you for the relief demanded 1n the complamt. You also
must file your answer or motion with the court,

Name of clerk of court

Date.

Deputy clerk's signature

(Use 60 days if the defendant 1s the Unied States or a United States agency, or is an officer aor employee of the United States allowed 60 days by
Rule 12(a)(3))

Amencan LegalNel, inc
www FormaWorkflow com
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Proof of Service

I declare under penalty of perjury that I served the summons and complaint 1n this case on ,

by:

(1) personally delivering a copy of each to the individual at this place,

- or
(2) leaving a copy of each at the individual's dwelling or usual place of abode with
who resides there and is of suitable age and discretion; or
(3) delivering a copy of each to an agent authonzed by appointment or by law (o receive it whose name 1s
;or
(4) returning the summons unexecuted to the court clerk on ;or
(5) ather (specifi) _
My fecsarc $ for travel and § [or scrvices, for a total of $
Date. _ - —_—
Semver’s signature
Printed name and tle
Server's uddress
1821039 1
06/1372008
Amencan LegalNal, Inc

www FormsWorkflow com
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UNITED STATES DISTRICT COURT

for the
EASTERN DISTRICT OF VIRGINIA, ALLEXANDRIA DIVISION

NORFOQI.K SOUTHERN RAILLWAY COMPANY,
Plamnuil
\
CITY OF ALEXANDRIA, a municipal corporation
organizcd under the laws of the Commonwealth of
Virgima, and RICHARD BAIER, n his official
capacity as Director of Transportation and
Environmental Services for the City of Alexandna,
Defendant

Civil Action No

Ve e Ve N gt

Summons in a Civil Action

To (Defendant's name and address)
CIT'Y OF ALEXANDRIA, a mumcipal corporation
organized under the laws of the Commonwealth of Virgimia
Scrve Ignacio Pessoa, City Attomey
3u1 King Street, Room 1300
Alexandna, Virgima 22314

A lawsuit has been filed against you

Within 20 (twenty) days after service of this summons on you (not counting the day you received 1t), you must
serve on the plaintiff an answer 1o the attached complaint or a motion under Rule 12 of the Federal Rules of Civil
Proccdure The answer or motion musi be served on the plamnuff’s attorney. whosc name and address are

Gary A Bryant. Esquire J. Frederick Sinclair, Esquire
Willcox & Savage, I’'C J. Fredenick Sinclarr, P.C.
1800 Bank of America Center 100N P:t1 St., Ste 200
Norfolk, Virginia 23510 Alexandna, Virgima 22314

If you fa1l 1o do so, judgment by default will be entered against you for the rehef demanded 1n the complaint. You also
must file your answer or motion with the court.

Name of clerk of court

Date:

. Deputy clerk’s signature

{Use 60 days if the defendant is the United States or a United States agency, or 13 an officer or employee of the Unued States allowed 60 davs by
Rule 12(a)(3) )

Amorican LogaiNet, inc
www FormsWorkflow com
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Proof of Service

1 declare under penalty of perjury that I served the summons and complant 1 this case on s
by

(1) personally delivering a copy of each to the individual at this place,

; or

2) leaving a copy of cach at the individual's dwelling or usual place of abode with
who resides there and is of suitable age and discretion, or

(3) delivening a copy of each to an agent authonzed by appointment or by law to recerve it whose name 1s
;or

(4) returning the summons unexecuied to the court clerk on , or

(5} other rvpecyy)

My feesare § | . fortravel and $ for services, for a total of §

Daie

Server's signuture

Printed name and title

Server's address

1-820895 |
06/13/2008

Amancan LagalNet, inc
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UNITED STATES DISTRICT COURT

for the
EASTERN DISTRICT OF VIRGTNIA, ALEXANDRIA DIVISION

NORFQLK SOUTHERN RAILWAY COMPANY,
Maintff
v
CITY OFF ALEXANDRIA, a mumucipal corporation
organized under the laws of the Commonwealth of
Virginia, and RICHARD BAIER, in his official
capacity as Director of Transportation and
Envircnmental Services for the Cily of Alexandna,
Defendant

Crwnil Action No

Y Vst N St Sst

Summeons in a Civil Action.

To ¢(Defendant’s nume and ucddress)
RICHARD BAIER, m his official capacity as Directorof ~
I ransponiation and Environmental Services for the City of Alexandna
301 King Street
Alexandria, Virgima 22314

A lawsuit has been filed agamst you.

Within 20 (twenty) days after service of this summons on you (not counting the day you received 1t), you must
serve on the plainuff an answer to the attached complaint or a motion under Rule [2 of the Federal Rules of Civil
Procedure. The answer or motion must be served on the plamnti{{’s attomey, whose name and address are.

Gary A Bryant, Esquire J. Frederick Sinclair, Esquire
Willcox & Savage, PC J. Fredenck Sinclarr, P.C.
1800 J3ank of America Center 100 N Pitt St.. Ste 200
Norfolk Virgimua 23510 Alexandnia, Virgina 22314

If you fini to do so, judgment by default will be entered agamst you for the rehef demanded in the complaint. You also
must file your answer or motion with the court

Name of clerk of court

Date:

Deputy clerk’s signature

{Usc 60 days if the defendant 1s the United States or a United Statey agency, or is an officer or employee of the United States allowed 60 days by
Rule 12(a)(3).)

Amarican LegaiNat, Inc
www Forms Workfiow com
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Proof of Service
1 declare under penalty of perjury that [ served the summons and complaint 1n this case on R
by.
(1) personally delivering a copy of each to the mmdividual at this place,
; or
(2) lcaving a copy of cach at the individual's dwelling or usual place of abode with
who resides there and 1s of suitablc age and discretion; or
(3) delivenng a copy of each 1o an agent authorized by appointment or by law to receive it whose name 15
. Or
(4) returning the summons unexecuted (o the court clerk on , Or
{5) other (epecifv) .
My fees arc $ for travel and § for services, for a total of §
Date _ .
Servar’s signature
Pnnted name and title
Server’s address
1-820899 |
06/13/2008 12 12 PM
American LegaiNel. inc

www Forms Workdlow com




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION
NORFOLK SOUTHERN
RAILWAY COMPANY,
Plaintiff, -
V. Casc No.
CITY OF ALEXANDRIA,

a municipal corporation organized under the .
laws of the Commonwealth of Virgima.

Serve: William D. Euille, Mayor
301 King Street, Room 2300
Alexandria, Virginia 22314

Serve: Ignacio Pessoa, City Attorney
301 King Street. Room 1300
Alexandna, Virginia 22314
and

RICHARD BAIER, 1n his ofiicial capacity as
Director of Transportation and Environmental
Services for the Cily of Alexandna,
Serve. Richard Baier
301 King Street
Alexandria, Virginia 22314

Defendants.

COMPLAINT

NOW COMES the Plaintiff, Norfolk Southern Railway Company ("NSRC™), by counsel,
and pursuant to the Federal Rules of Civil Procedure, and states as its Complaint against

Defendants, the City of Alexandrna, Virginia (“Alexandna™) and Richard Baier, in his official
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capacity as Dircctlor of Transportation and Environmental Scrvices for Alexandria (“Baier™)
(collectively “Defendants™), as follows
SUMMARY OF COMPLAINT

1. In this Complaint, NSRC challenges the City of Alexandria’s application of
municipal ordinance Section 5-2-27 (“City Ordinance™), both as 1t existed prior to amendment
on June 14, 2008 (“Original City Ordinance™), and as it exists after thc amendment
(“Amended City Ordinancc™), as applied to NSRC’s Van Dorn Street railroad facility (the
“Facility™) and cargo tank trucks (heremafier “trucks”) entering the Facility and transporting
cthanol from the Facility

2. The Orniginal City Ordinance required a hau! permit for motor vehicles hauling
“wastes materials of any type, building or construction supplies, materals or cquipment of any
type, or dirt, dcbnis or fill of any type.” The Onginal City Ordinance makes it a class two
misdemeanor crime for any person, “as the owner of any land . . to or from which such
malenals, supplics or equipment are hauled, or the agent thereof having possession or control of
such property as employce. . contractor or otherwisc,” to assist in a vielation of the Onginal
City Ordinance.

3. On June 3, 2008, the City of Alexandria (“Alexandna™) unilateratly issued to
NSRC a permit pursuant to the Oniginal City Ordinance which, inter alia, restnicts the usc of the
Facihty and the days and hours of opcration for the Facility by limiting the number of trucks that
can access the Facility in any given day to twenty trucks and restricting the hours of operation for
said access. Alexandria has also uscd the permit to designate the route by which these limited

number of trucks may access the Facility.



4. On Junc 4, 2008, NSRC advised Alexandna, inter alia, that the Original City
Ordinance did not apply on its face, and that, as applied to the Facility and trucks accessing the
Facility, the Ordinancc was preempted by federal law.

5. On June 10, 2008, the Alexandria City Council introduced and reported for {irst
reading of an ordinance mntroduced for the purpose of amending the Original City Ordinance, At
that time. the proposed ordinance was scheduled for public hearing four days later. on Saturday
afternoon, June 14, 2008 The proposed ordinance was scheduled for a second, and final reading
to {ake place immediately afier the public heanng.

6 On June 14, 2008, the Alexandria City Council held a public hearing on the
proposed ordinance [Following that public heaning, the Cily Council adopied the proposed
ordinance. thereby amending the City Ordinance.

7. The Amended City Ordinance requires a haul pernut for motor vehicles hauling
“waste matenals, building or construction supplics of any type, bulk matenals or commodities of
any type, heavy vehicles or equipment of any type not licensed for street use. or dirt, debns or fill
of any type,” provided the movements are not to or from a retail facility and do occur five (5) or
fewer times per month to any particular site. Thus. the Amended City Ordinance requires a haul
permit for motor vehicles serving a bulk transload facility (of any commodity), when (a) the
commodity is moved to or from a non-retail cstablishment (so, cither to a wholesaler or a
manufacturing facility) and (b) the movement to thce non-retail cstablishment takes place more
than five (5) times per month.

8. Like the Original City Ordinance, the Amended City Ordinance also makes it a
class two misdemeanor crime for any person, “as thc owner of any land . . . to or from which

such materials, supplies or equipment are hauled. or the agent thereof having possession or
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control of such property as employee, ... contractor or otherwise,” to assist 1n a violation of the
Amended City Ordinance. A

9. NSRC alleges that Alexandria’s altempts to apply the City Ordinance, in erther 11s
original or amended form, must fail for the following reasons:

a. The City Ordinance, in erther its original or amended form, on its face
does not apply to the Facility, and the Original City Ordinance does not apply to trucks
accessing the Facility;

b. the City Ordinance, in either its ongingl or amended form. as applied (o
the Facility, is void for vaguencss and dcnies .NSRC due process of law under the Fourteenth
Amendment to the United States Constitution: and

c. the City Ordinance, in either its original or amended form, as applied to
the Facihity and the trucks accessing the Facility. is preempied under 49 U.S.CC §20106(a) - the
preemplive provision of the Federal Raifroad Safcty Act (“FRSA™), 49 U.8.C. §10501 - the
preemptive provision of the Interstate Commerce Commission Termination Act ("ICCTA™); and
49 USC §5125 - the preemptive provision of the Hazardous Matcrials Transportation Act
(“HMTA"™).

JURISDICTION AND VENUE
10 Jurisdiction is conferred upon this court by 28 U.S.C.A. §1331 providing that
district courts shall have original jurisdiction of all civil actions arismg under the Constitution,
laws, or treaties of the Umted States; 28 U.S.C. §1337 providing that district courts shall have
original jurisdiction over all civil actions arising under any act of Congress regulating
commerce and 28 U.S.C §2202 authorizing this Court to issue a Declaratory Judgment in this

matter. Specifically, this action arises under the Federal Railroad Safety Act, 49 U.S.C.
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§§20101 - 20155; the Interstate Commerce Commission Termination Act, 49 U.S.C. §§10101
- 11908; the Hazardous Materials Transportation Act, 49 U.S. §§5101 - 5127; Article Vi, cl.
2 of the United States Constitution (“Supremacy Clause”), and the Fourtecnth Amendment to
the United States Constitution prohibiting a municipal entity from enforcing an ordinance
against any person without due process of law.

11.  Venue is conferred upon this court by 28 U.S.C.A. §1391(b) and (c) because
defendants are residents of this judrcial district and the events giving risc to NSRC’s claims
occurred in this judicial district.

THE PARTIES

12 NSRC is a Virgimia corporation with its principal officc and place of business in

Norfolk, Virginia.

13.  NSRC is a “rail carrier,” as defined in the ICCTA (49 U.S.C. §10102(5)).

engaged in interstate commerce subject to the jurisdiction of the Surface Transportation Board
(*STB™); a “railroad carrier,” as defined in 49 U.S.C. §20102 of thc FRSA, subject to
regulation by the Secretary of Transportation acting through the Federal Railroad
Admunistration under the IFRSA and the Pipeline and Hazardous Materials Safety
Administration (“PHMSA") under the HMTA.

14.  Alexandria is a municipality organized and existing pursuant to Title 15.2 of the
Code of Virginia.

15. Richard Baier is the Director of the Department of Transportation and

Environmental Services for Alexandria.



THE EACTS

16. NSRC operates an nterstate railroad system with trains originating,
terminating, traversing and/or 1nterchanging traffic with other rail carriers and/or
transportation modes in 22 states, including the Commonwealth of Virginia, and the District of
Columbia. NSRC and 1ts predecessor companies have had railroad facilities within the city of
Alexandria for over a century. NSRC'’s railroad facilities within Alexandna are integral to its
interstate rail network, providing facilities that move rail traffic mnterchanged with other rail
carriers at interchange points on NSRC's railroad system, originating on NSRC's lines or
transloaded or terminating on NSRC's railroad system, including NSRC's rail lines n the
Commonwealth of Virginia and the city of Alexandria.

17. NSRC owns and operates one raifroad yard named Van Dom Yard (the
“Yard™), located mn Alexandria. As with many of NSRC’s rail yards, this Yard serves several
important rail transportation purposes. At this Yard, NSRC receives rail cars for local
delivery; for transfer to other NSRC trains departing the Yard erther for delivery to customers
along NSRC'’s railroad lines or interchange with other rail carniers, and for transfer from rail
tank cars to motor carriers for delivery to the ultimate consignees through the railroad
transloading activities. In the past, the Yard has served for the transfer of intermodal
containers filled with a variety of commodities to trucks, which trucks ofien travel to and from
nonretail facilines. At its peak, this truck traffic was at a rate of more than 100 trucks per
week, far greater than the five trucks per month allowed under the ordinance. and cven greater
than the 20 trucks per day allowed under the permit.

18.  In addition, at this Yard NSRC operates approximately two transfer trains daily,

four local switcher train movements five days per week and an additional four to five trains

-6-



monthly within and/or through Alexandria. The movements of rail cars within the Yard and
switch service to the Facility are performed by NSRC employees. The Yard is a railroad
facility that operates 24 hours per day, 365 days per year.

19.  Encompassed within the Yard is a separate arca that is segregated by physical
barriers — berms. spill containment and fences - that is used for the transloading of ethanol,
referred to hercin as the “Facility.™ At present, onc train daily enters the Yard transporting
rail tank cars loaded with ethanol which is being shipped from various locations in the Mid-
Woestern and Western United States. The loaded cthanol tank cars are placed at the Facility by
a train switch crew Monday through Friday on the specially designed and built twenty-car
unloading track located within a bermed spill containment arca. 'The ethanol 1n the tank cars is
subsequently transloaded from the rail cars to cmpty trucks by NSRC’s contractor Another
train switch crew on Monday through Friday pulls the “residue™ tank cars afier they have been
undoaded so these tank cars can be returned to their origins (the various ethanol production
facilities m the Mid-Western and Western United States) or otherwise are used in the intersate
rail transportation system. Ali train crews consist of employees of NSRC.

20  As s typical of railroad facilities. the Facility is capable of operations twenty-
four hours per day. Due to the integrated nature of the interstate rail operations that results in
rail cars arriving at the Yard, and duc to the varied rail operations that occur at the Yard, rail
cars generally are delivered from other parts of the Yard, and pulled from the Facility to other
parts of the Yard, at night (5 pm to 5 am). Transloading operations generally are conducted
from 7 am to 6 pm, but the Facility is able to operate around the clock.

21.  The ethanol arrives at the Facility in railroad tank cars that hold approximately

29,000 gallons each. The Facility can hold up to 20 rail tank cars on the specially designed
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unloading track. Additional loaded tank cars can also be stored incidental to transportation
inside the fenced Facility. Currently up to three rail cars can be transloaded to trucks at a
time. The transloading operation itself is performed by a contractor acting by and on behalf of
NSRC. NSRC is lransloac'iing ethanol into approximately 24 trucks per day. This number,
however, can go up or down on a daily basis, depending upon interstate rail operations, the
number of ethanol rail tank cars in the transportation sysiem, and ethanol customer demands.

22.  Ethanol is a clean-burning, high-octane motor fuel that is produced from
rencwable sources. At its most basic, ethanol 1s grain alcohol, produced from crops such as
corn, and is classified and regulated as a hazardous material by the U.S. Department of
Transportation at 49 C.F.R. § 172.10f. Pure ethanol is not generally used as a motor fuel;
instead, ethanol generally is combined with unleaded gasoline at blending facilities with a
resultinlg mixture 10 be provided to local gasohne filling stations for use m commercial and
private vehicles.

23, When empty truchs arrive for transloading at the Facility, the trucks arc queued
within the Facility or nside the railroad yard (notably not on any city street). After the
ethanol has been iransloaded into the trucks, the ethanol is then transporied in the trucks to
various gasoline blending facilities located elsewhere in the Commonwealth of Virginia.
Customer use of the transportation and transloading services offcred by NSRC at the Facility
is increasing.

24 City Ordinance 5-2-27 as it existed prior to amendment on June 14, 2008 (the
Original City Ordinance) prohibited the transportation of “waste materials, building or
construction supplies, materials or equipment of any type, or dirt, debris or fill of any type”

within Alexandria without securing from Alexandria a permit for such haulage. The Original
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City Ordinance also made it a class two misdemeanor crime for any person, “as the owner of
any land . . . lo or from which such materials, supplies or equipment are hauled, or the agent
thereof having possession or control of such property as employee, .. contractor or
otherwise,” 10 assist in a violation of the Original City Ordinance. A copy of the Original
City Ordinance is attached to this Complaint as Exhibit A.

25 On or about April 25, 2008 Alexandria notified NSRC that NSRC was required
to secure a haulage permit pursuvant 1o the Original City Ordinance before trucks could access
the Facility. NSRC responded that, because it was not transporting any materials specifically
covered by the Original City Ordinance - m that the Original City Ordinance did not cover the
transportation of c¢thanol - the Original Ciy Ordinance did not apply, and that NSRC was not
seeking for or asking for a hauler permit. Notwithstanding its contention that the Oniginal
City Ordinance did not apply, in an effort 10 cooperate with Alexandria, NSRC nonetheless
supplied Alexandna with the type of information requested so Alexandria would be fully
informed of how NSRC expected the Facility would be operated at this time

26.  On May 27, 2008, the City Council for Alexandria held a public hearing at
which the Facility was discussed. At that City Council hearing, the Mayor, the Vice Mayor
and several members of the City Council threatened to close down the Facility. At that same
City Council hearing, the City Attorney informed the City Council that he would draft an
amendment to the then-existing Scction 5-2-27 (the Original City Ordinance) to make it clear
that Alexandria had jurisdiction to regulate the Facility and truck traffic to and from the
Facility as a means of fulfilling the City Council’s intent to shut down the Facility. The
minutes from the City Council meeting report that the Mayor said “The City would do

everything it could do get Norfolk Southern to cease operations, shut it down and get them out
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of the City."

27. On June 3.|2008, prior 10 any amendment to the City Ordinance, Alexandria
unilaterally 1ssued a one month temporary “T&ES Permil™ to NSRC purporting to grant
NSRC authority to haul ethanol from the Facilily to various locations via Interstate 95. That
permit, which again NSRC did not request, purports to place several limits on the operation of
the Facility. Specifically, the permit purports to limit truck access to and from the Facility
both 1n pumber and in time (limiting access to the Facility to twenty trucks per day and only
between 7 am and 7 pm. Monday through Friday). The permit also specifies routing for
trucks cntering or departing from the Facility. By its terms, the permit is valid for just one
month, from June 4, 2008 through July 3, 2008, and may be revoked by Alexandna at any
time. A copy of the permit is attached to thus Complaint as Exhibit B.

28. By letter dated June 4, 2008, NSRC again advised that the City did not have the
authority to impose the conditions included in the permit, and that the City was precluded
from engaging in this type of regulation by the Interstate Commerce Commission Termination
Acl, the T'ederal Railroad Safety Act and the Hazardous Material Transportation Act. A copy
of the letter 1s attached to this Complaint as Exhibit C.

29.  On June 6, 2008, in response to a request from Alexandria’s vice-mayor, NSRC
provided a timeline of events and communications between NSRC and Alexandria officials as
it related to the devclopment of the Facility to address any suggestion that NSRC did not
communicate with the City regarding the Facility. A copy of the letter and all attachments
thereto is attached to this Complaint as Exhibit D.

30. The City Ordinance was amended on June 14, 2008. As amended, the City

Ordinance prohibits the transportation of “waste materials, building or construction supplies of
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any type. bulk materials or commodities of any type, heavy vehicles or equipment of any type
not licensed for street use, or dirt. debris or {ill of any type™ within Alexandria, unless the
covered malcrials are transported to or from a retail merchant and the involvement movements
are less than five times a month for any specific site, without securing from Alexandria a
permit for such haulage. A copy of the Amended City Ordinance is attached to this Cor;lplaint
as Exhibit E.

31.  Like the onginal City Ordinance, the Amended City Ordinance makes it a class
two misdemeanor crime for any person, “as the owner of any land . . . to or from which such
materials, supplies or equipment arc hauled, or the agent thereof having possession or control
of such property as employee, . contractor or otherwise,” to assist in a violation of the
Amended City Ordinance.

32 On infon.nation and belief, the permit requirements as applied by Defendants
have not been developed in accordance with the federal standards on highway routing of
hazardous materials transportation, under 49 U S.C. 5125(c) and 5112(b) as implemented by
the U S Department of Transportation m 49 CI'R Part 397, Subpart C.

33.  Enforcement of the City Ordinance, in either its original or amended form,
would result 1n irreparable harm to NSRC, as access to NSRC’s Facility and other areas of the
Yard would materially and adversely affect NSRC’s interstate rail operations, the ethanol rail
traffic that is currently transloaded, and other products and materials that NSRC, as a rail
common carrier in interstale commerce moves, as follows:

a The restrictions on the number of trucks that could access the Facility
and other areas of the Yard would impact the number of tank cars and other rail cars that

could be transloaded, notwithstanding the number of tank cars and other rail cars in the
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interstate rail systém bound for this Facility and other areas of the Yard, potentially creating
congestion at the Yard, and a shortage of cthanol tank cars or other cars for shippers
throughout the NSRC rail system;

b. The restrictions on the time in which the Facility and other arcas of the
Yard could operate could both limit the number of rail cars that could be pr-ocessed at the
Facility and other areas of the Yard with the same material and adverse result as the
restrictions on the number of trucks that could access the Facility and other areas of the Yard;
and

¢ The flow of rail cars through the system would be mterrupted, with rail
cars that should be moving back to ethanol prucessing facilitics for further loading nstead
being kept in-transit storage waiting for a transloading time at the Facility or other areas of the
Yard.

34,  Enforcement of the City Ordinance 1n erther its original or amended form would
result in irreparable harm 10 NSRC., as extended in-transit storage of the loaded ethanol cars 1s
direcly contrary to the U. S Department of Transportation’s requirement Lo expedite
hazardous material shipments (including ethanol, a DOT regulated hazardous maternal under
49 C.F.R. §172.101) per 49 CFR §§174 14 and 174.16.

35. In both its origina] and amended form, the City Ordinance includes the
purported authority to withhold or revoke the permit, and the implied authority to prevent
operation of the Facility and other areas of the Yard, and to prevent trucks from entering or
leaving the Facility and other areas of the Yard, and thus constitutes an implied authority to

shut the Facility and other areas of the Yard down, the ultimate in regulatory control.
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36.  Threat of criminal prosecution contained in the City Ordinance would have the
likely result of making contractors and employees reluctant to perform work for NSRC at the
Facility and other areas of the Yard, severely limiting, 1f not making impossible, NSRC’s
fulfillment of its Federal common carrier rail obligations.

37. NSRC has no adequatc rcmedy at law Unless the imjunctive rchicf requested
herein is granted, NSRC, 1ts employees and contractors will suffer irreparable njury, loss and
damagc. as described in paragraphs 33 through 36 of this Complaint.

FIRST CLAIM FOR RELIEF - ORIGINAL ORDINANCE INAPPLICABLE

38.  For its first"claim for rchef, NSRC incorporates the averments contained in
paragraphs 1 through 37 as 1if fully rewritten heremn.

39.  On June 3, 2008, Alexandria unilaterally issued a one month temporary permit
to NSRC lmmiting ethanol transloading at the Facility and imposing specific routes for trucks
entering and departing the Facility pursuant to the City Ordinance, Section 5-2-27.

40 When the permit was jssued. Section 5-2-27(a) of the City Ordinance read, in
pertinent part, as follows:

Hauling wastc material of any type, building or construction supphes,
materials or equipment of any type, or dirt, debnis or {ill of any type is
prohibited on all streets within the city, except pursuant to a permit

issued under subsection (b) of this scction, or pursuant to an
exemption under subsection (¢) of this section.

41.  When the permit was issued, Section 5-2-27(d) of the City Ordinance read, in
pertinent part, as follows:

Any person who, as the owner of any land, building or structure to or
from which such materials or cquipment arc hauled, or the agent
thereof having possession or control of such property as employee,
lessee, tenant, architect, builder, contractor or otherwise, commuts,
permits, directs, assists in or attempts any violation of this section
shall be guilty of a class iwo misdemeanor
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42.  Original City Ordinance Section 5-2-27(a) imposed a permil requirement for
hauling (1) waste materijal, (o)) building or construction supplies, material or equipment, and
(3) dirt, debris or fill.

43.  Original City Ordinance Secltion 5-2-27 on 1ts facc has no application to
NSRC’s Yard, NSRC’s Facility or the trucks accessing the Facility because the trucks
accessing the Facility transport ethanol, and not “waste materials of any type, building or
construction supplies, matenals or equipment of any type, or dirt, debrnis or fill of any
type... .”

44 On information and behef, notwithstanding the fact that NSRC rejected the
permit 13sued by Alexandria pursuant to the Original City Ordinance, and notwithstanding the
fact that the Original City Ordinance has now been amended, Alexandria considers the permit
purportedly issued to NSRC pursuant 1o the Original City Ordinance to have continued
effectiveness and applicability

SECOND CLAIM FOR RELIEF - FOURTEENTH AMENDMENT

45.  For 1ts second claim for relief, NSRC incorporates the averments contained in
paragraphs 1 through 44 as if {ully rewnitten herein.

46 Secuion 5-2-27(d) of the Original City Ordinance applies Section 5-2-27(a) of
the City Ordinance to the owner of land, building or structures to or from which such material
or equipment are hauled, making it a class two misdemeanor to violate or assist in the
violation of this section.

47.  As construed by Alexandria through the issuance of the permit and otherwise,

the Original City Ordinance 5-2-27 is so vague that it could be selectively construed and

-14-



enforced without fair warning so as lo deprive NSRC of due process as guaranteed by the
Fourteenth Amendment of the United States Constitution.

48.  Alexandria’s application of 5-2-27 of the Original City Ordinance to NSRC,
NSRC'’s Facility or the trucks accessing the Facility renders the Original City Ordinance void
for vagueness and denies NSRC due process of law as required by the Fourteenth Amendment
to the United States Constitution, as no reasonable construction of the ordinance could result
in its application to NSRC or NSRC’s Facility.

THIRD CLAIM FOR RELIEF - FEDERAL RAIL SAFETY ACT PREEMPTION

49,  For us third claim for relief. NSRC incorporates the averments contained in
paragiaphs | through 48 as if {ully rewritten herein.

50.  Under FRSA, rules, regulations, orders and standards relating to all areas of
railroad safety, including railroad security, must be nationally uniform to the extent practical.
49 U.8.C. §20106(a). A copy of the code provision is attached to this Complaint as Exhibt
F.

51.  Authority to prescribe rules, regulations, orders and standards for all arcas of
railroad safety and railroad security 1s vested n the Secretary of Transportation pursuant 10 49
U.S.C. §20103 of FRSA.

52.  Pursuant to 49 U.S.C. §20106(a) . until the Secretary has adopted a regulation
or order relating to a subject matter of an arca of railroad safety or security, a State is
authorized to adopt and enforce a law or regulation relating to the same subject matter.
However, once either the Sccretary of Transportation or the Secretary of Homeland Security
has adopted a regulation or order covering a subject matter relating to an area of railroad

safety or security, only a state may adopt or continue in force any law or regulation covering
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the same subject matter and then only if a state can meet the three-prong test that the state
requirement 1s necessary to reduce or eliminate any local safety hazard (and thus is not state-
wide in nature), is not incompatible with the federal regulation and does not create an undue
burden on interstate commerce. 49 U.S.C. § 20106(a). The three-prong test could not be met
here even by a state. Moreover, states are proscribed from delegating their authority to
regulate a subject matter relating to railroad safety under Section 20106(a) to municipalities.

53 Regulation of the transloading of rail tank cars contaiming hazardous materials,
such as ethanol, relates to railroad safety. The Secretary of Transportation, acting through
PHMSA, has regulated rail tank car ro tanker truck transloading activitics in 49 CFR §§
171.1, 171 8 and 174.67 as part of “transportation™ as that term is defined in IIMTA. Also
sec 70 Federal Register 20018 at 20020 - 20021 (April 15, 2005).

.- 54 The Secretary of Transporiation also has issued regulations at 49 C.F.R §§
174.14 and 174 16 reguiring that transloading and delivery hazardous material, such as
ethanol, from 4 rail yard, not be delayed.

58 Unlike state regulation, municipal regulation of a subject matter relating to
railroad safety is wholly preempted under 49 U.S.C. §20106(a) even it the subject matter has
not been regulated by the Secretary of Transportation, regardless of the circumstances.

56. The City Ordinance in either its original or amended form, as applied to the
Facility and the transloading activities taking place at the Facility, in effect regulates the use
and operation of the Facility and will result in delaying transport and transloading of ethanol, a
subject matter that “relates to railroad safety,” and, therefore, is preempted by 49 U.S.C.

§20106(a).
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FOURTH CLAIM FOR RELIEF - ICCTA PREEMPTION AS APPLIED
TO THE AMENDED CITY ORDINANCE

57.  For its fourth claim for relief, NSRC incorporates the averments contained in
paragraph 1 through 56 as if fully rewritten herein.

58.  Pursuant to 49 U S.C. §10501(b) of ICCTA, the jurisdiction of the Surface
Transportation] Board over (1) transportation by rail carners and (2) the operation of their
facilities “1s exclusive.” Preemption as defined in 49 U.S.C. §10501(b) generally is referred
to as “ICCTA Preemption.” Railroad transloading facilities, when operated by or on behalf of
the rail carrier, constitute a rail facility covered by ICCTA A copy of the code provision 1s
attached to this Complaint as Exhibit G.

59.  Application of the City Ordinance in either its onginal or amended form to the
Facility and its operations. including the implied right to withheld the nght of the Facility to
operate, and the implied right to withhold the right of NSRC to operate other bulk transload
operations at the Yard, and the right 10 prevent trucks from accessing the Facility or other
bulk transload facilities at the Yard, and mdirectly limiting the number of tank cars and other
bulk material rail cars that can enter the Facility and other areas of the Yard constitutes an
impernussible regulanon of “rail transportation” by Alexandria and 1s preempted under

ICCTA.

FIFTH CLAIM FOR RELIEF - HMTA PREEMPTION AS APPLIED
TO THE AMENDED CITY ORDINANCE

60.  For its fifth claim for relief, NSRC incorporates the averments contained in
paragraph 1 through 59 as if fully rewritten herein.
61. The Facility meets the definition of a “transloading facility” under 49 CFR

171.1 and 171.8 and is within the definition of “transportation functions™ regufated in detail
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by the Secretary of Transportation under the HMTA, 49 U.S.C. Section 5103. The concept of
preemption established in 49 U.S.C. 5125 applies to actions of states, political subdivisions of
a state, such as the city of Alexandria, and Indian tribes. A copy of the code provision is
attached to this Complaint as Exhibit H.

62 Numerous decisions by the Secretary of Transportation under Section 5125(d)
and the courts have established that permit requirements and detailed conditions of permits
such as the number of loads authorized, cannot be used to defay or impede the flow of
otherwise lawful transportation of hazardous materials. These restrictions are deemed
obstacles to the accomplishment of the objectives of Congress in establishing a national
hazardous materials regulatory system, and often are in conflict with specific DOT regulations
applicable to rait and highway carriers.

63. Hazardous materials regulations in 49 CFR 174.14 and 177.800(d) require
transporiation by rail and highway carriers without unnecessary delay, from and including the
time of commencement of the loading of materials mnto the rail cars until final unloading from
the trucks at destination. Delays inherent in the Alexandria permitting process and related
requirements, particularly time of day restrictions and load limits, constitute an irreconcilable
conflict with federal requirements and are thus preempted by the HIMTA.

64 In addition, 49 U.S.C. 5125(c), through refercnce to 5112(b), has established
federal standards for the designation by states for the routing of hazardous materials within
their jurisdictions. This authority is not granted to cities, but to states in order to assure wider
coordination within the jurisdiction A copy of Code 49 U.S.C. 5112 is attached to this
Complaint as Exhibit I.

65. These standards include requirements for risk analyses, public processes.
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coordination with and acceptance by neighboring jurisdictions, and “reasonable routes for
motor vehicles transporting hazardous material to reach terminals, facilities for food, fuel,
repairs, and rest, and places to load and unload hazardous material.”

66. The federal standards have been implemented by the Secretary of
Transportation through the Federal Motor Carrier Safety Administration in 49 CFR Part 397,
Subpart C, and Subpart E describing preemption procedures.

67.  Upon information and belief, Alexandria has not developed its new permit time-
of-day, routing, and truck number hmuation requirements in accordance with the DOT
“Guidelines for Applying Criteria 1o Designate Routes for Transporting Hazardous Materials™
referenced 1n 49 CFR 397.71, the public processes, consultation with affected parties, the
designation of reasonable access to facilities, and other requirements of Part 397.

68. The permit hmitations imposed pursuant to the City Ordinance in either its
original or amended form are preempted as enunciated in 49 CFR 397.203. The City
Ordinance, as applied to NSRC's transloading Facility and to cargo tank truck loading and
transporiation operated from the Facihity, is preempted under 49 U.S.C. Section 525 of the
HMTA.

WHER.EFORE,. Norfolk Southern Railway Company respectfully prays that s
honorable court issuc an order:"

(I) cnmjoining and restraining Defendants City of Alexandria and Richard Baier, and
all others acting in concert or participation with said Defendants, within the junsdiction of this
court from enforcing City Ordinance No. 5-2-27, in either its original or amended form, as
applicd under the hauler permit 1ssued by Alexandria, against NSRC and/or any of NSRC's

agents or employees in connection with the Facility and transloading activities at the Facility, and
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access/routing for trucks operated by cargo tank truck camers to and from said Facility, within
and/or through the City of Alexandrnia:

(2}  declanng that Original City Ordinance No. 5-2-27 1s inapplicable on 1ts face to
NSRC’s Facility and inapphcable to trucks transporting cthanol from NSRC’s Facility;

(3)  declaring that Onginal City Ordinance No. 5-2-27, as it has been applied by the
hauler permit issued by Alexandna to the Facility, 15 void for vagucness and denies NSRC due
process of law under the Fourteenth Amendment 1o the United Statcs Constiiution and, as a
result, the application is of no effect;

(4)  declaning that City Ordinance No 5-2-27, in either its original or amended form,
as 1t has been applied by the hauler permit 1ssued by Alexandna to the Facility, 1s preempted by
the preemptive provision of the Federal Railroad Safety Act, 49 U S.C. §20106(4) and, as a
result, the application 1s of no effect,

(%) declaring that City Ordinance No. 5-2-27, 1n either its original or amended form,
as it has been applied by the hauler permit 1ssued by Alexandna to the Facility, is preempted by
the preemptive provision of the 'lnterstatc Commerce Commission Termination Act, 49 U.S.C.
§10501(h) and, as a result, the application is of no effect;

(6)  declanng that City Ordinance No. 5-2-27, in cither its onginal or amended form,
as it has been applied by the hauler permit 1ssued by Alexandria to the Facility, 1s preempted by
the preemptive provision of the Hazardous Materials Transportation Act, 49 U.S.C. Section 5125
and, as a resuli, the application is of no effec;

(7)  dcclaring that City Ordinance No. 5-2-27. m cither its original or amended form,
as it has been applied in the hauler permit issued by Alexandna to NSRC containing routing,

including time of day restrictions for trucks accessing the Facility and numerical limitation on
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trucks accessing the Facility, 1s preempted by the Hazardous Materials Transportation Act, 49
U.S.C. §5125 (c) and, as a resull, the application 1s of no effect; and

(8)  for such other relicf as the court may deem just and proper.

Respcctfull/y&ubmitlcd.

Virgima State Bar No. 27558
Counsel for Norfolk Southern Railway Company
WILLCOX & SAVAGE, P.C.

One Commercial Place, Suite 1800

Norfolk, Virgimia 23510

(757) 628-5500 Telephone

(757) 628-5560 Facsimile

ghryant@wilsav com

- L.

J. Fredenck Sinclair

Virgima State Bar No. 08073

Counsel for Norfolk Southern Railway Company
J FREDERICK SINCLAIR, P.C.

[0 N Pitt Street, Ste. 200

Alexandra, Virgima 22314

(703) 299-0600 Telcphone

(703) 299-0603 Facsimile

fred@jfsinclairlaw com

1-820848 3
06/13/2008 2 50 PM
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Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.

(a) Haulng waste malenals of any lype, building or consfruction supplies, materials or
equipment of any type, or dirt, debris or fill of any type is prohibited on all streets within the city,
excepl pursuant to a permit issued under subsection (b) of this section, or pursuant to an
exemption under subsection (e) of this section.

(b} The director of {ransportation and environmental services is hereby authorized to issue
permits to haul such materials or equipment over the streets within the city, subject to such
conditions and restrictions specifying the time and route for such hauling, and such additional
conditions and restrictions, as the director may deem appropriate to promote traffic safety and to
minimize disruption to established residential, commercial, institutional and other areas in the
city.

(c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or trailer,
commits, permits, directs, assists in or attempts any violation of this secfion shall be guilty of a
class two misdemeanor.

(d) Any person who, as the owner of any land, building or structure to or from which such
matenals or equipment are hauled, or the agent thereof having possession or control of such
property as employee, lessee, lenant, architect, builder, contractor or otherwise, commits,
permits, directs, assists in or attempts any violation of this section shall be guilty of a class two
misdemeanor.

(e) The prphibition set forth in subsection (a) of this section shall not apply to the hauling of
spch mate;nals or equipment to or from any specific location or site at the rate of five or fewer
trips for pickup or delivery of such matenals or equipment in any consecutive thirty day period,
nor to the non-commercial hauling of such materials or equipment to or from a dwelling unit, by
a resident therein (Code 1963, Sec. 33-28; Ord. No. 4224, 10/13/01, Sec. 1)
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LT GITY OF ALEXANDRIA '
TR Transportation and Environmental Services o
301 King Street, Suite 4130
Alexandria, Vlrgmla 22314

703.838.4324
CASE NUMBER:  TES2008-00882 ISSUED: 6/3/2008 EXPIRES: 7/3/2008
LOCATION: 1000 S VAN DORN ST PROJECT NAME: HAULING
PROJECT DESCRIPTION:
Contact Doug McNeil or Mike Webb. 757-823-5421 Hauling ethanol from transioading faciiity in Alexandna o vanous
locations via -85
Primary Contact : Secondary Contact:
Norfolk Southern Railway Co
B N Jefferson St
Roanoke VA 24042-0001
No Phone Number onh Record No Phone Number on Record
License Type and Policy Number: License Type and Policy Number:
START DATE: 6/4/2008 STREET EXCAVATION INGRESS/EGRESS
END DATE: 7/3r2008 CRANE SCAFFOLD/ LADDER
TIME: 700 AM -7 00 PM DUMPSTER SIDEWALK CLOSING
INSURANCE: X HAULING; BLOCK PARTY
POLICY #: CROSS CURB/ SIDEWALK OTHER
EXPIRES:
1. Any damage to the public right-of-wéy (sidewalk, curb & gutter or street) is the responsibility of the permdtee
2. The permittee Is responsible for comphiance with the current version of the "Virginia Work Area Protection Manual”
3. Maximum protection must be given to pedestnans and motor vehicles at all tmes
4. This permit may be revoked without notice when the priviege hereby granted i1s abused or exercised contrary to

ordinance or regulabion By 1ssuing this permit, the City of Alexandria assumes no liability for injury or damage
to persons or property and the permittee shall save the Crty harmless from any claim resulting
8. Other specific conditions as attached

Distnbution
Permitee A
Traffic

Transportation
Fire Dept

T & ES Inspector

Office Copy CHiy Manager

If there arc any quesﬁnns concerning this permt, call 703 838.4324
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condlﬁons of Approval Permlt no.: TE82008-00882
For: NORFOLK SOUTHERN RAILWAY CO

1) No dirt, mud or debns shall be tracked/spilled onto the public nght-of-way.

2) A copy of this permit must be provided each driver Failure to follow routing will result in revocation of this permit '
No entening the city before 7-00 am No jake brakes or engine braking within the city imits  Driver shall obey afl
traffic signs and markmgs

3) Hauling route 15 from the Alexandna faciity to Metro Road, Metro Road to Eisenhower Avenue, west on
Eisenhower Avenue to Van Dorn Street, south on Van Do Street and out of the city imits

Hauling 1s permitted Monday through Friday, 7700am to 700 pm only

Hauling 1s imited to a maximum of 20 trucks per day.

4) This permit is being issued despite city concemns and objections to Norfolk Scuthern and its contractors relating to
the appropnateness of ethanol fransioading at this location
5) This permit will be revoked should this operation be halted by any governing authonty
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Norfolk Southern Corporation
Law Depariment

Three Commercial Place
Norfolk, Virginia 23510-8241

— ' John V. Edwards
Writer's Diract Dlal Number Sonior Gonersl Atlorney

Phone (757) 629-2838 June 4, 2008

Fax (757) 5334872
E-mall John.Edwards@nscorp.com

Via E-Mail and U.S. Mail

Joan Wagner

Director of Transporiation and Environmental Scrvices
City of Alexandria

301 King Street, Suite 4130

Alexandria, VA 22314

Re: T&ES Permit No. TES2008-00882

Dear Ms. Wagner:

Yesterday you transmitied to Doug McNeil 2 “permit"” which purports to grant Norfolk
Southern the conditional privilege, for a period of one month, to haut ethanol from its Van Do
Street rail yard in Alexandria to ““various locations via I-95." The conditions in the permit
restrict the houre of operation of the facility, the number of trucks able to access the facilityon a
daily basis, and the routing of the trucks once they have left the facility. Norfolk Southern did
not request this permit. In any event, the City of Alexandna does not have the authority to
impose on Norfolk Southern’s Van Dorn Street facility operating conditions of the type included
in the permit you sent to Mr. McNeil.

As representatives of the City have been previously advised, the City 1s precluded from
engaping in this type of regulation by the Interstate Commerce Commission Termination Act
(see 49 U 8.C. 10501(b)), the Federal Raijiroad Safety Act ((gee 49 U.S.C. 20106(a)) and the
Hazardous Materials Transportation Act (se¢ 49 U.S.C. 5125). In fact, as we have explained,
Section 5-2-27 of the City Code does not apply to the hauling of ethanol, gasoline or any other
similar substances.

Insofar as {he routing of the trucks entering and leaving the facility is concerned, it is our
sincere belief that the route currently being used (Metro Road directly to Van Domn and then to
the Beltway) has less of an impact on the surrounding neighborhood than the route apparently
preferred by the City. Nevertheless, in an effort to cooperate with the City, we will request that
the trucks entering and leaving the facility incident 1o the iransportation of ethanol use the route
you have specified. We do not employ or retein the services of the truckers whose vehicles are

EXHIBIT
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loaded at the Van Do Street facility and cannot guarantee that they will follow our request, but
we believe that most of them will do so.

Norfolk Southern and ils predecessor rail lines have been a part of the Alexandria
community for nearly 150 years. For all of that time we have tried very hard to cooperate with
the City and to be & good corporate citizen. The operation of the ethanol facility at our Van Do
Street Yard is not an exception to that rule. We contacted the City more than two years ago and
advised its representatives of our inlention to build and operate the facility, and during the
intervening months have tried very hard to keep the City informed and to address its concemns.
We remain committed 1o those objectives.

Sincerely,







Norfolk Southem Corporation David T. Lawaon
Threa Commenciat Place Vice President
Norfolk, Virginia 23510-9208 Industial Products
767 823-5358
757 620-2368 FAX

June 6, 2008

Via E-mail and U.S. Mail

Redella S. Pepper

Vice Mayor

City of Alexandria

301 King Street, Suite 2300
Alexandria, VA 22314

Dear Vice Mayor Pepper:

This letter is in reference to your request for the timeline of events and communications between
Norfolk Southern and the City of Alexandria officials as it relates to the development of the
ethanol transfer facility.

There have been public statements suggesting that Norfolk Southern did not communicate with
the City regarding this facility. I appreciate your request to clarify this point and I hope this
timeline will provide you, the Mayor, the other Council members. and the City Manager a clear
understanding of the work process and communication that began in June 2006 between the City
and Norfolk Southern.

June 20, 2006 — Blair Wimbush (Vice President — Real Estate, NS) and I met with Mayor Euille
to advise him of Norfolk Southern’s plans o develop our ethanol terminal at the Norfolk
Southem rail yard.

June 23, 2006 -~ Rob Robinson, (Ditector - Distribution Services, NS); Lloyd Clinginpeel
(Manager - Real Estate, NS) and 1 met with Mayor Euille, Jim Hartmann (City Manager),
Mark Jinks (Deputy City Manager), Rich Baier (Director Transportation and Environmental
Services), Rich Josephson (Deputy Director — Department of Planning and Zoning), and
Art Dahlberg (Director - Code Enforcement, AFD) to review Norfolk Southern’s plans to
develop the ethanol terminat at the Norfolk Southem rail yard.

August 9, 2006 - Rob Robinson; Gayle Jordan (General Solicitor, NS); Mike Webb (Manager —
Distribution Services, NS); and representatives from Norfolk Southem's Engineering and
Environmental and Safety Departments met with Art Dahlberg and D. T. Perry (Deputy Fire
Marshal, AFD) to review the facility design. The fire department officials made several
suggestions that were all incorporated into the facility design.

i T
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Vice Mayor

City of Alexandria
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August 28, 2006 — Rich Josephson sent me an e-mail (Attachment A) regarding the cuy 3
position regarding a Special Use Permit and outreach to the community.

September 18, 2006 ~ Bill Galanko (Vice President — Law, Norfolk Southem) provided
Mr. Josephson a written response {Attachment B) to the August 25" e-mail. Mr, Galanko’s letter
made the following points:

The facility is a rail transportation facility that will be used by a freight rail common
carrier subject to the jurisdiction of the U.S. Surface Transportation Board (STB) in
order to perform transportation operations and that the UT zoning ordinance is
preempted to the extent that it would require a permit or special use permit.

Norfolk Southern would commence work in the very near future, and anticipated that
the facility would open no later than January 2007,

Norfolk Southern worked with various local city officials to address facility design
concerns and had incorporated all modifications proposed by Alexandna fre
officials, including special spill containment facilities. additional fire hydrant
lacations, foam capability, and additional portable fire extinguishers.

Stated that Norfolk Southem believed it was incumbent upon us to work with the
local community to address 1ts concemns.

Suggested that, if desired, Norfolk Southern could speak to the city’s legal counsel.

November 7, 2006 - Bill Galanko sent a follow-up letter (Attachment C) to Mr. Josephson.
Mr. Galanko’s leiter made the following points:

The letter was a follow up 10 the September 18, 2006 letter and that Norfolk Southern
had not received any response to that letter.

Norfolk Southem wanted to touch base with Mr. Josephson 1o keep him up to date on
the progress of the facility.

Advised that Norfolk Southem anticipates imtiating terminal improvements soon
afler Thanksgiving (2006) and that most of the work would be transparent to other
(for example, engineering work) and that some surveyors would be on the property.
Advised that terminal improvements would be completed sometime after January
2007, but the work in the coming months (late 2006/early 2007) would give Norfolk
Southemn a better idea of the exact date.

Reiterated that if there was anything further Norfolk Southern could provide, we were
available.

November 8, 2006 —~ October, 2007 - Norfolk Southern continued the necessary engineering
desipn. modifications, and contractor bid specifications. No communication or response from
the City during this time.

QOctober 2007 — Engineering design completed and construction of the facility began, as outlined
in both letters, although later than anticipated due to enginecring & design changes/delays.
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Vice Mayor
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November 2007 - Norfotk Southern connected to the city water line in order 10 get water 10 the
new on-site fire hydrants.

April 2, 2008 — Norfolk Southern’s facility contractor, Tony Rosenthal (Terminal Manager - RSI
Logistics), called Russell Purr of the Alexandria Fire Department and left a message to advise
the opening of the terminal and to arrange to delivery the keys to the facility for the Knox Box.

April 4, 2008 - Tony Rosenthal again called Mr. Furr, left him a second message and sent a
follow up e-mail (Attachment D).

April 9, 2008 — Operations at the ethanol facility commenced.

April 14, 2008 - Fire Chief Adam Thiel e-mailed me (Attachment E) to set up mecting to review
the facility operations and how the AFD could ensure they were properly prepared, trained, and
equipped to protect the facility and the city. | returned Fire Chief Thiel's e-mail (Attachment E)
and called him on the same day on his cell to discuss the facility.

April 28, 2008 — Doug McNeil (Director Distribution Services - NS), Mike Webb, James Reiner
(Trainmaster - NS) and Jim Weglicki (Vice President Operations - RSI) met in Alexandria with
Fire Chief Thiel, Rich Baier, Mark Penn (Emergency Manasgement Coordinator), and
George McAndrews (Assistamt City Attorney) to discuss fire protection for the terminal and
delivered a set of keys for the Knox Box.

April 29, 2008 — Chief Thiel sent Norfolk Southern a current needs assessment (Attachment F)
for the City of Alexandria to deal with an incident involving bulk quantities of ethanol and
followed up with a detailed list (Attachment G) on May 5.

May 7, 2008 — Norfolk Southern agreed (Attachmem H) 1o donate a foam trailer, a set of 4
nozzle/eductors, and 1,640 gallons of foam concentrate.

May 9, 2008 — Conference call with City Staff and Fire Department to discuss the Fire
Departments needs assessment of April 29,

May 14, 2008 ~ Alexandria Fire Department sent a revised needs assessment and Norfolk
Southern e-mailed (Attachment I) its willingness to acquire the requested materials for the
Alexandria Fire Department.

May 15, 2008 - Jim Hartmann sends a letter (Attachment J) to the Mayor and Members of City
Council, with copy to Norfolk Southern, detailing issues regarding the transload facility.

May 27, 2008 - Doug McNeil and Mike Webb appeared before City Council.



Redella 8. Pepper
Vice Mayor

City of Alexandria
June 6, 2008
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June 2, 2008 - Chuck Wehrneister (Vice President — Safety and Environmental), Doug McNeil,
other NS representatives, and | attended the Summer’s Grove Civic Association meeting.

June 4, 2008 - Doug McNeil and Mike Clark (Supervisor Property Loss Prevention - NS)
attended the Alexandria LEPC meeting.

These are the primary dates and contacts as best as we can determine. If | have inadvertently
omitted a key communication, please let me know and we will certainly include it in our
timeline.

If you have any questions, or need further clarification, please do not hesitate to call me

Sincerely,

" Dol + rrsir—

David T. Lawson
Vice President Industrial Products

Attachments

cc:  The Honorable Mayor William D. Euille
Councilman Ludwig P. Gaines
Councilman Rob Krupicka
Councilman Timothy B. Lovain
Councilman Paul C. Smedberg
Councilman Justin M. Wilson
City Manager James K. Hartmann



Atvasi et A
---~-0riginal Message-----

From: Richard Josephsongalexandriava. gov [mailto:Richard. Josephsanﬂalexandriava gov}
Sent: Friday, August 25, 2006 11.35 AM

To. dtlawson@nacorp.com

Cc. rhrobinsénscorp.com; lrclingedmscorp.com; Ignacio.FPessca®alexandriava.qgov;
Jim,Hartmann@alexandriava,gov; Mark.Jinks@alexandriava.gov;
Eileen.Pogarty@alexandriavda.gov; Rich.Baier@alaxandriava.gov:
Ji11.Applebaum@alexandriava.gov, Arthur.Dahlberg@alexandriava.gov;

Janiine, Pennell@alexandriava.gov

Subjact: Ethanol Tranefer Use

David,

I wanted to get back to vou on the question as to whether the proposed ethanol transfer
use at the Norfeolk Southern facility in Alexandria is a use permitted by right or requires
& 8Special Use Permit. After a review of the information you provided on the proposed
facility, we have concluded that the uge is a railrocad operating facility under the UT
zone regulations, and is permitted only with a S8pecial Uae Permit The basis for our
determination is that sthanol transfer is a new uge and would congtitute an
intensification of the existing usge.

Please let me kmow if you want to pursue the Special Uspe Permit and we can discu=s the
timing for comnsideration by Planning Commiseion and City Council as well as outreach to
the communicy.

Rich Joaephson

Deputy Director

Department of Planning and Zoning
City of Alexandria

301 King Street

Alexandria, VA 22314

Phone: 703-838-4666, x 352
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William A. Galanko
Nostolc Southern Corporailon Vico Presidenilaw
Lew Department
Three Commercial Flace
Noriokk, Virginla 23510-9241

Writer's Ditsot Dial Number
_ (757) 6262374
(757) §35.4843 (FAX)
E-malk willam.galanko@nscorpeam September 18, 2006

Via Overnight Mall

Mr. Rich Josephson

Deputy Director

Dapartment of Planning and Zoning
City of Alexandria

301 King Street

Alaxandrla, VA 22314

Daar Mr. Jossphson:

David Lawson has asked me to respond to your e-mail of August 25, 2008, conceming_
the Norfolk Southem Raliway Company transload facillty in Alexandia, Virginla. As you are -
aware, Norfolk Southem intends to modify this reliroad aperating facility to receive rall cars and
to transload ethanol from those rall cars 1o trucks. Norfolk Southem will operate the faciiity
through a cantractor. You have veniured that this use would be a use not pemitied under the
current UT zoning, and thus Norfolk Soithemn could only modify and operate the facility under a
special use permit. Tha transload facility, however, Is quintessentially B rall transportation facility
that will be used by a freight rall common carrier subject fo the jurisdiction of the U.S. Surface
Transportation Board ("STB") in order to perform fransportation operations  As such, pursuant
to 49 U.8.C § 10505(b), the UT zoning ordinance is preempted to the extent that H would
require a permil or a speclal use pemit to be issuad bafore medification andfor operation.

The facility will be merely en adaptation of the former so-called Alexandyria intenmodal
Fagility, which property has a fong history of use for various rafiroad purposes. it wili be open to
any Norfolk Southem customer seeking ethanol tmnsloading as a part of the Norfolk Southem
transportation service package. Norfolk Southern already has recelved several indications of
intevest from its customens. The facllity will not be devoted to any parlicular customer. Nerfolk
Southem will commencae work in the very near future, and antlcipales that the facility will be open
no tater than January 2007.

We bellave It importeint to be a good coporate citizen ~ to work with local officials in
order to addrass concems that might aiise in the modification and operation of our facilities, and
we belleve we have achieved that here. Accordingly, since June 18, 2006, Norfolk Southem has
met with, and provided facliity plans to, various Alexandria officlais. This Includes Mayor Bil)
Eullle, City Manager Jim Hartmann and Deputy Clly Manager Mark Jinks, as well as D.T. Peny
and Art Dahlberg from the Alexandria Fire Depariment We havs integrated ail modifications
proposed by Alsxandria fire officlais 10 address percelved safety and fire concems, Including but
not imitad fo special apill containment facliities, additional fire hydrant locations (including a
maobile fire hydrant), foam capabliity, and additional portable fire extingulshars. The facility wiil
be fenced, gated and secured, end will be operated in a safe manner in conformance with any
applicable health and safety requirements.

Cpenting Subsiciary: Norfolk Southetn Raitwary Company




Mr Jossphson
age 2
Seplamber 18, 2008

Having said that, however, we do nota that the Intarsiate Commence Commisaion
Termination Act {'ICCTA") provides that the jurisdiction of the Surface Transpaortation Board
("STB") over "transportation by rail carriers” and the construction and operation of rail faciiities “is
exclusive.” 49 U.5.C. § 10501(b). Further, the ICCTA providas that, “except as otherwise
provided in this part, the remedies provided under this part with respect to regudation of rail
transportation are exclusive and preempt the remiedies provided under Faderal or State law.* ]d.

*Transportation® Is defined as including rall cars, warehouses, wharfs, plers, yards, property,
faciliies "or other equipment of any king refated lo the movement of passengers or property, or
both, byrail ... and .., gétvices related tc that movement, including recelpt, dellvery, elavation,
transfer in transit .. storage, handling, and Interchange of passengere and properly...” 48
U.B.C. §101 02(9} ICCTA was pasgsed in an effort {o strengthen the rail transportation system
by reducing the regulation of rallroads and other modes of surface transportation. See 48
US.LC.§ 10101. Application of this section preempis Alexandria’s zoning statute to the exent
thet il would require any parmit prior to the modification or operation of the facility.

Couris have repeatedly invoked 48 U.S.C. § 10501(b) as a basis for preemplion of state
and local zoning, land usa planning and pemit requirements in the construction of rall faclliies
to be operated by or oh behalf of rail carriers. ited S
154 F .3d 1025 (8" Cir. 1888), cert. denied, 119 S.Ct. 2367 (1909) (relating fo the construction of
a rall line); Canadian Natlonal Raliway Co. v. City of Rockwood, Civ. Cess No. 04-40323 (U.S.
District Court, E.D. of Michlgan, Opinion and Order Granting Prellmlnaly Injunction) (activities
teking place at & transload facliity are consldsred “transportation,” relating fo the preemption of
permit requirements for the construction and operation of a fransload facliity);

Raliway Company, et al, v, Clty of Austell, el 3l 1997 WL 1113847 (N D Ga,, 1807) (intermodal
facility). There are soveral other cases slong similar lines.

These decisions, and the statute that they Interpret, implement Congress' expressed
intention to, preempt such regulations that may stand as an obstacle ta an interstate rall carrier's
ability to construct faciitiss or conduc! Intsrstate rall operations. Nevertheless, we believe It
iIncumbent upon us to work with the lccal communityto address ils concems. We have done so
in the past and we will continue to do so where It makes sense in modifying the facilty and
opening It on a timely basis {o operation. Please let me know if there is anything further | can
pravide you, Further, If desired, | will be happy lo speak with your legal counsel conceming thls
matter. .

Respectiully,

G el

Willlam A. Gassnko
Vice President - Law

cc;  David Lawson
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Nertolk Scuthern Ceorporation Willlam A. Galanko
Law Department Vice PresidentLaw

Three Commercial Piace
Norfolk. Virgime 23510-8241

Writer's Direet Dlal Humber

(757) 6282374
(757) 5334943 (FAX)
E-mail willlam.galanko@nscorp.com

November 7, 2006

Mr. Rich Josephson

Deputy Director

Department of Planning and Zoning
City of Alexandria

301 King Strest

Alexandria, VA 22314

Dear Mr. Josephson

This follows up on my letter to you dated September 18, 2006, concerning the
Norfolk Southern Railway Company ethanol transload facifity in Alexandria, Virginia 1
do nol believe that Norfolk Southemn has received any response to that letter, but | did

want to make sure that | touched base with you and keep you up to date as we
progress,

We now anticipate initiating necessary terminal improvements (previously
reviewed with appropriate city officials) soon after Thanksgiving. Although most of this
work will be transparent to others (for example, additional engineering work), there will
be some surveyors and others working around the property. We now believe that the
temminal improvements will be completed sometime after January 2007, but our work in
the coming couple of months wili give us a better idea of the exact date.

Please lel me know If there is anything further | can provide you. | remain
available to speak with you conceming this.

Respectfully,

s G,

William A Galanko
Vice President - Law

cc: David Lawson

Operaing Subsichary Norfok Seuhe:n Raitway Coempany



A+ochment D

From: Tony Rosentha!

Sent: Friday, April 04, 2008 1:29 PM

Ta;: "Russell.furr@alexanddava.gov'

Cc: Kelley Minnehan

Subfect: Knox Box at 1000 S. Van Dom Street

Mr. Furr.,

| am amailing 1o arrange a lime to meet with you or your representative at the referenced location to set up the Knox
Box with all pertinent keys to the facliity.

Please give me a call at 404-431-7499 so we can amange a meeting. We Infend to begin our operations Tuesday, 4/8,
and would to have the Knox Box set-up before then.

Thanke,

Tony Rosenthal
Terminal Manager
RSt Leasing, Inc
www.rellogistics.com
404-431-7499
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Atvathm—et E
McNell, Doug

From: Lawson David
Sent: Monday, Apnl 14, 2008 9:59 AM

To: Adam.Thiel@alexandriava.gov
Cc: Michele Evans@alexandrava.gov: Jim Hartmann{@alexandnava gov; Cameron.Hall@alexandriava gov;
McNail, Doug

Subject: RE. Ethanol transloading at the NS intermodat facility in Alexandnia, VA

- Adam Thel
Fwe Chief - Alexandna Fire Department

Thank you for your note and voice mail regarding Norfolk Southemn's athano! transload terminal in Alexandna 1wl give
vou a call on your cell taday Thanks

Dawid Lawson

Vice President - Indusirial Products
Norfolk Southern Corpoaration
Norfolk, VA

{757) 823-5358 - Office

(757) 373-3550 - Cell

From; Adam.Thiel@alexandriava.gov [malito:Adam. Thiel@alexandriava.gov]

Sent: Monday, April 14, 2008 8:53 AM

To: Lawson David

Cc: Michele.Evans@alexandriava.gov; Jim Hartmann@alexandnava.gov; Cameron.Hali@alexandriava.gav
Subject: Ethanol transioading at the NS intermodal facility in Alexandria, VA

Mr David T Lawson, Vice President

Norfolk Southern Corporation

Dear Mr Lawson-

By way of introduction, my name 18 Adam Thiel and I'm the "new" Alexandria fire chief.

I'm writing to seek your assistance with addressing the potential impacts of ethanol transloading at
the NS intermodal faciiity here in Alexandria. While I'm not yet completely familiar with the history of
this facility, my present understanding is that ethanol transloading operations have been recently
initiated on the site.

I'd like to get together with you and your team at your earliest convenience to discuss the
transloading operation and how the Alexandria Fire Department can ensure we are properly
prepared, frained, and equipped to protect your facility and our City.

Please feel free to contact me directly using the information below, or on my mobile# 703.898.0838.
| fook forward to meeting you soon.

Best regards,

Adam

6/5/2008
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Adam K. Thiel, MPA, MIFireE, CFQ, CEM
Fire Chief

Alexandria Fire Department

900 Second Street

Alexandria, VA 22314

Phone: 703.838.4600

Fax: 703.548.6952

E-mall: adam.thiel@alexandriava.gov

6/5/2008



Adochment

FIRE DEPARTMENT
900 Second Street
Adam K. Thiel Alexandiia, Virginla 22314-1395 Phooe (703) 838-4600
Fire Chief Fax (703) 838-5093

April 29, 2008

Mi Michael A Webb

Manage: Distibution Setvices
Southein Region

Noifolk Southein Corposation
Three Commetcial Place, Box 252
Noifolk, VA 23510

Dem M1 Webb:

1he City of Alexandna (City) is keenly interested in working with the Norfolk Southein Cotporation
(NS) to enswmie adequale fite protection for the bulk cthanol ransloading terminal located at the NS
Van Dorn Intermodal Facility Recognizing Norfolk Southerm’s commendable effort to design/build
this facility with safety in mind. thete are a numbe: of remaining issues that must be addressed to
help assure the City’s ability to protect life, property, and the envitonment in case of an incident
involving bulk quantities of ethanol at the facility

As we discussed duiing ow meeting on Fiiday. Apiil 25, 2008, this letter provides the curient needs
assessment—based on information about the ethanol uansioading operation that your g:oup provided
last [riday—of City staff fiom the Fire Depattment (AFD), AFD Cade Enfoicement Bureau (Code),
AED Office of Emergency Management (OEM), Planning and Zoming Department (P&Z), and
Transpoitation and Enviionmental Setvices Department (T&ES). At your request. this
communication is presented as an overview, but we are certainly available to discuss the details at

your earliest convenience.

EFise Department (AFD)
Afier our meeting last Friday, AFD siaff conducted a sile visit o the facility and completed

installation of the facility keys into the Knox Box™ rapid-entty key system This site visit confumed
the City's need for additional equipment, supplies, and tiaining to safely and effectively handle an
incident involving bulk quantities of ethanol The principal need is for a delivery system to apply a
sufficient flow of alcobal-resistant aqueous film forming foam (AR-AFFF) to an ethanol spill/fire on
the facility; neithe1 the AFD no the sunounding mutual-aid jutisdictions currently possess an
appropiiate delivery system Lasge quantities of AR-AFFF must also be secured/maintained ina
ready state and 1outinely 1eplaced according to the manufacturer’s

recommendation (i ¢ , when the expiration date is reached). The City requires additional spill
sesponse equipment/supplics to protect the environment, especiatly adjacent watesways, fiom a butk

alexandrisva gov



ethanol releasc Specialized taining to contain/confine/extinguish ethanol
releases/spills/fires is also needed for AFD and mutual-aid firefighters (Fairfax and
Arlington Counties), as well as for membe:s of the AlexandriafArlington Hazardous
Maierials Response Team Our estimate for providing the requisite
equipment/supplies/tiaining to protect the NS ethanol nansloading terminal is $321,020;
with a 1ecurring annual maintenance (i ¢ , equipment depieciation, ongoing training, and
rotating expired AR-AFFF) cost of $50,000

AFD Code Enforcement Bureaun (Code)
Code staff met with Mr Tony Rosenthal of R8I Logistics (Norfolk Southern’s teiminal

manager) on Monday, Amil 28, 2008 Generally speaking, the facility is in compliance
with Section 3406 of the Fire Prevention Code (FPC) Remaining issues include: 1)
confitmation of grounding compliance for the offloading track rails; 2) confirmation of
sccondary containment capacity; 3) new fire hydrant flushing/finalization; 4) provision of
material safety data sheets (MSDS) fot the 1500 gallon foam reserve stoted on-site; and
5) development/icview/appioval of a compichensive fire safety and evacuation plan for
the facilily, as required by Section 404 ot the FPC

AED Office of Emetgency Management (OEM)

As discussed during our meeting, OEM staff’ will meet with M: Rosenthal to conduct a
homeland security threat assessment of the facility, and will include it in the City’s
overall emeigency management planning process. Additional tecommendations could
result fiom these activities and will be shared with NS as soon as possible

Transportation and Enviionmental Services Departmen S

During our meeting, T&ES stafT 1aised two issues: 1) the 1equitement for bulk tank
trucks leaving the facility to obtain haul permits fiom T&LS; and 2) the need for a
stormwater pollution and prevention plan as tequued by the state Department of
Envizonmental Quality (DEQ)

One final 1ssue concetns the ongoing need for collaboration between NS and the City 1o
provide accurale information for owr community concerning the NS Van Doin [ntermodal

Facility and ethanol transloading terminal.

In summary, the City looks forward to working in partnership with NS to protect yow
investment, our citizens, infiastiuctwie, and the envitonment Since ethanol transloading
operations are undeyway at yom facility, we know NS will continue viewing this matter
with a sense of urgency and I look forward to out next discussion and/or mecting

Please feel free to contact me anytime via cmail (adam thiel@alexandriava gov) o
mobile phone (703.898.0838)

Sincerely,
s
K Thiel

Fire Chief
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James K Hartmann, City Manager

Michele R Evans, Deputy City Manager

Mark Jinks, Deputy City Manage:

Ignacio B. Pessoa, City Attorney

George A McAndrews, Assistant City Attoiney

John Catlett, Code Enforcement Director

Faroll Hamer, Planning and Zoning Director

Stephen Milone, Planning and Zoning Division Chief

Richard Baier, Transpoitation and Environmental Services Director
William Skrabak, Transportation and Envitonmental Services Division Chief
Mark Penn, Emergency Management Coordinator

John North, AFD Battalion Chiet
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ALEXANDRIA FIRE DEPARTMENT
ETHANOL NEEDS ASSESSMENT
EQUIPMENT/SUPPLIES/TRAINING

EQUIPMENT
o Delivery system tow vehicle, Ford F450 with utility body $55,000
Dual Foam Tote Trailer, $36,000
o 1000gpm nozzle, 660-gal concentrate capacity
¢ Bulk-spill response vehicle, 24-foot box truck $95,000
o Lift gate
o Response waming lights
o Generator
o 800 mhz radios
o Interior configurabion, shelving/cargo securing devices
(4) Foam nozzles/eductors $1,400 per set $5,600
Spill/fire control equipment $55,000
o Monitors
o Grounding and bonding equipment
o Plug and patch equipment
o Absorbents
o Containment pools and drums
o Double diaphragm pump and supporting equipment
SUPPLIES
* (2) 330-gallon totes AR-AFFF $37.00 per gal. $24,420
e (20) 5-gallon pails AR-AFFF *Already provided by N5* 50
e (15) 55-gallon drums AR-AFFF *Eguivalent quantity provided by N5* 50
RAINING
¢ [nitial ethanol awareness training *Already provided by CoA* $0
» Initial ethanol response training , $25,000
o Hazmat specialist training $25,000

o Tank car emergencies

o Highway vehicle emergencies
o Advanced foam application

o Advanced leak/spill conirol

TOTAL $371,020

ANNUAL MAINTENANCE 550,000
(Equipment depreciation, supply rotation, ongoing training.)

5/5/2008
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May 7. 2008

Mr Adam K Thwl

Fire Chief

Alesandeia Fire Departmem g
904 Secomd Streel

Alexandria. VA 223 14-1798

R, Norlnlkh Southern Railway Company's
Cihanal Liapsdoading Facitin_Al=indiin, Virguns

1
LY

Dear Mr el

Ower the past several weeks Nartedh Sowthern aml the Alexundon Finy Department sepresentmives hine
hadd several vers constivetive discussions concernmg Nodolh Southern « cthunal tansloadmg §aerliey in
Alexandria, Vuwinne In pan, those dienspions fave resulted in the placement of the Knox Bow rapid-
entiy ke syaten ablving the Alexandna Fure Depariment access 1o the fug:liny at amy time of any day.
We view thiy as an wipoiiam development in what has become a veny sirong warking relationship. We
thank you For vowe i ol ement a0d review 1owards our mintual godl of safets  This tetter responds 1o
vorlr inguiny with regard iy certaan opetativas ad foether o your ketiee of \pnj 29, 2008

The fachey m asatlable on setvive 34 hours puer i, 7adays per weel byt the comont vperstianal needs
anly requee v eoperate it lrom 7 00w 1o Gl pom, Mondey ttnough Findas . What theis micans o that
we generidlv upen tihe faciliay o drncks 6000 5L though of vourse theswe trucks are empty  Although
moat trichs e groaped m e moning due o the exigences of the tamdeading vpedatton they e
spaced out throughont the day. 1 ader cusiont epenations, the Last loaded truch may teave atter G-00 o,
by genersily wo bates than 7-00 pm The eail va g operstions w support the 1smslo sd hours ususdh
dare a1 night = ponetadls from 200 pn o S0 wm, Monday night theough Saiunday muorning b ihe
natire of 1atlroad aperitions 1y such that the Icthy st take the 1raic whes svailahle  As an mteernl
part of it mihioad nelvwark we make thie parucadar Taciliy available 1o all costomers, b cunentls
wralfic moves ot of thee Dacitiny desuned for Sprmpliviil, VA and Fartay, VA, generalh vin Inerstate 92
OF course. of business expands or the customer haze changes then we will respond Lo that in sers ee hom
and rail swiching reguuements

We are keenly awate of your satety mission, panwnladdy s it involves the increased levels of ethanl
transportation  not only bom our facitin but generally wom a vanely of Sourees as a result of e
eonamic, povernmental and international eonditions,  Given the presence of ow tacility in the
commumity, we would be pleased to advance »our ahility 1o denl with this, and use as refusence the
Alexandria Fire Department Ethanol Needs Assessmment LquipnuwentSupplies Training list that you
provided (o us

The primary ethanal fire fiphting agea s aleohol-resistant agueous film fonmmg fvain (AR-AFIF). We
have aeqmred & wgnifican guantinn ¢§ 610 gallens) of Ansolite a3 AR-ANTT . as well 23 a spacalized
contimer fiv hag-term storage of the same We now anderstiind from diacussions with you that nenher
the Alesandna Fire Deparunent nor any of the surrounding mutual aid (insdictions have the necessany
delivery <ystem ro dpply the foam. We ure acquining such a delivery system and foam nozzles/eductors

P i e by o g S W
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Beeanwe neither Alenandria nor any of the semoumbing mutwal aid junsthetions hane the necessin
Jdeliners system. vozezles'eductors and iequinite supphy off AR-AFFF. we anticipate contubuting these to
the Alesandin Fire Depariment fin gonenl prapwse use Funther, we reeognize soma ciiicnnces conkd
e wdined by storing hose ems at she Marfolk Southierm ethanol transtoad faciliny site. amd would offer
ihest e you at ne wost 0 caee the Alesandria Tire Department would need the equipment and fuam for
response wittun Alesandna or in ooe of aits nhnual aid junisdictions, the Alesandra | ire epartment
wouhd hine aceess to it Heough the Knoy Bow, 11 the Alexandna Fire Deparimem chose o store the
equiptient and foam at the 1acility wite. such stamge would be ot Alexandtia’s rsh: we will not provide
e osecurits heyond what we actually provide w the fucliee uselt, In addition in the hughhv unlihels
ervent that the cqupment s Used 0 roxpond toan weidemt ot the Norfidbh Southem alvinad transhaal
tacilgy, Norfulk Sawthern would replace any usad fogm We estimate using vaur aglnes du the
contrrbudion wiscussed e this paagraph amownts o nearly 390,000, In additon. we wvderstand sonr
desire 1o tram Alesandoa Tie fighter i dealing with ibioad cnergencios of atl Kinds We would be
preaved W0 sponser my ettendec ot e Timspanation Technology Center. Ine €310 1 bmergunes
Responne Feaimng ¢ wnter.

e mems pn e eeds saesanem are ot agoed on e e should be othernyse avabihle woahe
Adevamdria bue Department or ns surrounding mutual smd copimungtivs  Fog example oceordng o the
manutacturer, the twam has a hell Wit ot 20225 vears, when properly stored, wr the Adevandna Fire
Depanment hauld not Bas ¢ o great caneem with regard to toam suppls rotion,  Amy 1 ire Deparmmem
vehcle with o vanic lurch showbd be avartable o pudl e Jebveny sestem trailer, so01 Ford T 250 pick up
trach 1t nould e dedicated solel. w (e s of the deliseny system tratler seems i uz @l hecessin

W belien e thet we bave i balhy deszhopad bulkaapll contarmmment sy stem al the taciby i utther, o bulh.
spili responae vehicfe and spilk ire ventol equipment most hhel are alteady Juatitied ior the Alesandria
Frre Depanment amd the sunoandsng mataal aid junsdwetions die o thie alicadys exstiog oovement of
mon-ethanol bulk conmvodinies suning thraargh these unsdiztions. Becaise we would e own the
delnen systemn. Fram cor other egipment, and beeanse these would be available 19 Alexandrg and its
sueronmshing sntu’ wid paisshicnien s bee acesal ose, swe ane disiezhoed o oo wle deprociatiae

Norfull, Southiern salues the relatioashup we have deseloped st the Alesandna Toe Doparinent, sechs
2 strenethen that refationship. and futher vur mumal sefets mission.  We believe that what we hane
offered i thin letter, ogether with the devign binkd of the ety nselt, constitutes 2 veny strang
comnument tu ¢nsurmng weginate tire proteciion, We ook forvad o connnuing o work with sou and
puttitg b b g ol e wathocgand to s tacslin

Smeercly.
iy 7
Poug Meved

Director Ristnibution hen 1o
Norfulk Southiern Railwas

cer David Lawson. Vice President Industinal Produets
Michael W ebb, Manage: Distitbution Services
John V' Edwnrds. Senior General Attornzy
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From: McNeil, Doug

Sent: Wednesday, May 14, 2008 11.27 PM

To: ‘Adam.Thiel@alexandriava gov'

Ce: John.North@alexandriava gov, Byron Andrews li{; Wabb, Mike, Edwards, John, V; Jordan, A
Gayle; Lawson David, Wingo, Willlam B.; Chapman, Robin C.; Reiner, James E.

Subject: RE' Detalled Alsxandna FD Elhanol Fure/Spill Response Equipment List

Attachments: ETHANOL RESPONSE EQUIPMENT.XLS

Adam Thiel

As a follow up to our conference call on May 9, 2008, Norfolk Southern has reviewed lhe attached list of Ethanol
Fire/Spill Response Equipment and Supplies provided by ihe Alexandria Fire Department. In summary this list
includes,

Ledicated FA50 Tow Vehicle with utility body
Foam Traiter wilh iwo loaded 330 galion totes
Set of Foam Nozzle/Eductors

Monitoring/Spifl Control Equipment

Because nather Alexandna nor any of the surrounding mutual aid jurisdictions have this aquipment, we plan 1o
coninbute these as well as the 1,640 gallons of AR-AFFF foam on hand at the Norfolk Southarn ethancl transioading
facility to the Alexandna Fire Department for general purpose use. Further wa racognize some efficencies could be
gained by stonng seme of these ilems at the Norfolk Sauthern site, and would offer that to you at no ¢ost, If the
Alexandria Fire Dapariment chooses lo stare any equipment and/or foam at the facility site, such storage would be at
Alexandna's risk, we will not provide any secunty beyond what we actually provide to the facility itself In Lthe highly
unlikely evant that the equipment is used to respond 1o an ncident at the Norfolk Southern ethanol transload facility,
MNorfolk Southern would replace any used foam (n addition, we understand your desire to train Alexandna fire fightars
in dealing with raitroad emergencies of all kinds We would be pleasad 1o sponsor one atiendee per year at the
Transportation Technology Cenler, Inc, {"TTCI") Emargency Response Traning Center

Norfolk Southern continues to value the relauonship we have developed with the Alexandria Fire Department We
believe that what we have offerey, logether with the design/uild of the facility iiseif, constitutes a very strong
commitment 10 ensuring adequate fira and spill prolecton We look forward to centinting fo work with you 10 provide
facl based mformnation lo the community,

Douglas P McNeil

Director Government & Distribution Services
Norfolk Southern Corporation

Three Commercial Place

Norfolk, VA 23510

(757) B23-5421
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City of Alexandria, Virginia
MEMORANDUM
DATE: MAY 15, 2008
TO: THE HONORABLE MAYOR AND MEMBERS OF CITY COUNCIL

FROM: JAMES K. HARTMANN, CITY MANAGERE;N
oL

SUBJECT: NORFOLK SOUTHERN CORPORATIONE
TRANSLOADING FACILITY

In mid-April the Norfolk Southemn Corporation (NSC) began operation of an ethanol
wransloading terminal at their Van Dom Intermodal Facility located behind the Waste to
Energy plant. The NSC property is accessibie from Metro Road, which runs between
Eisenhower Avenue and Van Dom Street (Attachment 1).

When we learned that the NSC intended (o open this facility in April, City staff met to
discuss our concerns about the impact of such an operation on the community and what
could be done by the City government to ensure the safety and security of nearby
residents and workers, and to protect our environmental assets.

City representatives from the Alexandria Fire Department, and its Code Enforcement
Bureau and Emergency Management Office, the Transportation and Environmental
Services Department and the Planning and Zoning Depariment have met with
representatives of NSC and discussed the operation of the terminal, as well as City
concems about the safety, environmental and truck hauling issues that may arise.

In our discussions with Norfolk Southern we have encouraged themn 1o meet with the
cormnmunity to discuss their new ethanol operation. City representatives from the Fire
Department and Emergency Management will also attend.

Norfolk Southesrn’s Ethanol Transloading Operation

Ethanol is a grain-based fuel that is used as 8 motor fuel-and fuel additive. Ethano! cannot
travel in pipelines along with gasoline, because it picks up excess water aod impurities.
As a result 3t must be transported by trucks, trains or barges. Transloading means
wransferring bulk shipments from the vehicle/container in one mode of transportation
(railcars) to another mode (tanker trucks) at a terminal interchange point.

NSC ships liquid ethanol via rail car to the transloading facility, where the material is off-
loaded by the railroad’s contractor into tanker trucks for final delivery to gasoline tank
farms in Springfield and in Fairfax City. A perimeter fence surrounds the NSC
transloading facility and, according to NSC, the active transloading track has the capacity



to handle a maximum of 20 railrosd tank cars. An NSC contractor oversees the transfer of
ethanol directly from the railcars into ténker trucks (one tank car serves approximately
four trucks).

Currently, about 16 trucks use the terminal each day, five days a week. This number is
based on initial operations, and could change depending on the level of business in the
terminal at any given time. According to NSC, the current hours of operation for the
facility range from 6:00 a.m. to 7:00 p.m., with transloading occurring from 7:00 a.m. to
6:00 p.m., and truck arrivals/departures taking place from 6:00 a.m. to 7:00 p.m.
Similarly, these hours are dependent on the amount of business in the terminal at any
given time, and if the operation were to expand, the maximum hours of service would be
24 hours a day, seven days a week.

Currently, onfy one train is transloaded at the facility per day, and switch service for
trains is provided from 5:00 p.m. 1o 5:00 a.m. five days a week. However, irain arrivals
may oceur any day of a seven-day week, or at any hour of the day, based on volume, and
crew availability.

Zoning/Legal Issues

While we are opposed to and have concerns about this type of facility, the City Attomey
advised us that the federal Surface Transportation Board (STB) recently issued a decision
that preempts local zoning laws that would regulate or prohibit such railroad transloading
operations, including laws requiring a special use permit for the operation. The STB is
the successor to the Interstate Commerce Commission as the federal agency with
oversight of railroad operations. This decision is authorized pursuant to the Commerce
Clause of the U.S. Constitution, and the Interstate Commerce Commission Termination
Act of 1995 (the Act).

The City Attomney determinzd that the STB has unequivocally preempted local zoning
regulation even if a contractor, and not the railroad itself, handles the transloading,
provided that the contractor is acting as the agent of the railroad and is taking delivery or
loading a bulk product, without making significant processing changes 1o the material at
the rail site.

However, under the Act, the City is able to enforce traditional health and safety codes,
such as building and fire prevention and hazardous materials regulations, so long as such
codes regulate the manner in which the use is conducted, are reasonably objective in the
standards imposed, are not applied in a discriminatory fashion, and will not have the
effect of unreasonably preventing the use.

Safety Issues
Safety is of utmost concern to the City. NSC informed staff that in order to be prepared

for potential spills of cthanol they have created primary and secondary containment areas,
installed a grounded, bonded, and monitored product transfer system, and added severs!



fire hydrants and eye wash stations. NSC also has installed additional fencing around the
transloading area and has provided a shed that containg a quantity of the foam needed for
a fire incident. Water cannot be used on ethanol fires. Fighting ethanol fires requires a
special type of firefighting foam, which is more expensive than conventional foam.

Foliowing a serics of discussions between the Fire Department and NSC over the last few
weeks, NSC has agreed to provide the specialized equipment and supplies (including
additional quantities of the foam discussed above) that we need. NSC will also help
provide our Fire Department with the training needed to safely and effectively handle any
incident involving large quantities of ethanol. We appreciate NSC's positive response to
our requests,

We are currently discussing with NSC specific truck hauling routes and Lhe preparation
of a stormwater pollution and prevention plan as required by the state Department of
Environmental Quality

We will be sending a copy of this letter to the business and citizen associations located
nearby. We will keep City Council and community members informed as other
information becomes available.

¢¢:  Richard Baiey, Transportation and Environmental Services Director
Tany Castrilli, Communications Director
John Catlett, Code Enforcement Director
Michele Evans, Deputy City Manager
Faroll Hamer, Planning and Zoning Director
Mark Jinks, Deputy City Manager
Steve Mason, Special Assistant to the City Manager
Ignacio Pessoa, City Attorney
Adam Thiel, Fire Chief
David Lawson, Vice President, Norfolk Southern Corporation
Robin Chapman, Manager of Public Relations, Notfolk Southern Corporation
Doug McNeil, Director, Distribution Services, Norfolk Southern Corporation
Anthony Griffin, Fairfax County Executive
William Symonds, Alexandris Superintendent of Schools






—t
QWU b WM =~

H OB L) W W W W W W W LN NN N B -
v R bR Rk R e R R R AN R el Rl i v

ORDINANCE NO.

AN ORDINANCE to amend and reordain Section 5-2-27 (HAULING OF WASTE
MATERIALS, CONSTRUCTION MATERIALS, ETC., PROHIBITED) of Chapter 2
(STREETS AND SIDEWAIKS), Title 5 (TRANSPORTATION AND
ENVIRONMENTAL SERVICES) of The Code of the City of Alexandria, Virginia, 1981, as
amended.

THE CITY COUNCIL OF ALEXANDRIA HEREBY ORDAINS:

Section 1. That Section 5-2-27 of The Code of the City of Alexandria, Virginia,
1981, as amended, be, and the same hereby is, amended and reordained to read as follows:

Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.

(a) Hauling waste materials of any type, building or construction supplies of any
type, bulk materials or commodities of any type, heavy vehicles or equipment of any type not
licensed for street use, or dirt, debris or fill of any type is prohibited on all streets within the City,
except pursuant to a permit issued under subsection (b) of this section, or pursnant to an
exemption under subsection (¢) of this section.

{b) The director of transportation and environmental services is hereby authorized to
issue permits to haul such materinls, supplies or equipment over the streets within the City,
subject to such conditions and restrictions specifying the time and route for such hauling, and
such additional conditions and restrictions, as the director may deem appropriate to promote
traffic safety and to minimize disruption to established residential, commercial, institutional and
other areas in the City.

{c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or
trailer, commits, permits, directs, assists in or attempts any violation of this section shall be
guilty of a class two misdemeanor.

(d) Any person who, a8 the owner of any land, building or structure to or from
which such materials, supplies or equipment are hauled, or the agent thereof having possession
or control of such property as employse, lessee, tenant, architect, builder, contractor or
otherwise, commits, permits, directs, assists in or attempts any violation of this section shall be
guilty of a class two misdemeanor.

(e) The prohibition set forth in subsection (a) of this section shall not apply to the
hauling of such materials, supplics or equipment (1) to or from any specific location or site at the
rate of five or fewer trips for pickup or delivery of such materials or equipment in any

consecutive thirty day period, {2) to the business location of a retail merchant for use by such

erchant in the ordi ourse of such merchant’s business or e business location of
such a merchant in the ordin 0 m t*s busi to specific locations or sites

but subject to the limitation in clause (1) for each such location or site, nor (3) to the non-

1
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commercial hauling of such materials or equipment to or from a dwelling unit, by a resident
therein.

Section 2. That this ordinance is declaratory of existing law.

Section 3. That this ordinance shall become effective upon the date and at the time
of its final passage.

WILLIAM D. EUILLE
Mayor

Introduction: 6/10/08
First Reading: 6/10/08
Publication:

Public Hearing:

Second Reading:

Final Passage:






49 USCA Sec 20106, Preemption

*196390 49 U.S.C.A., § 20106

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE V~RAIL
PROGRAMS
PART A--SAFETY
CHAPTER 201-GENERAL
SUBCHAPTER I-GENERAL

Current through P L. 110-171 (excluding
PL 110-161) approved January 4, 2008

§ 20106. Precmption

(a) National uniformity of regulation.—(1)
Laws, regulations, and orders related to railroad
safety and laws, regulations, and orders related to
railroad security shall be nationally uniform to the
extent practicable

(2) A State may adopt or coniinue n force a
law, regulation, or order related to railroad safety
or security until the Secretary of Transporiation
(with respect to railroad safety matters), or the
Secrctary of Homeland Security (with respect to
railroad securily matters), prescribes a regulation
or issues an order covering the subject matter of
the State requirement A State may adopt or
continue mn force an additional or more strngent
law, regulation, or order reiated to railroad safety
or security when the law, regulation, or order--

(A) 15 necessary to elimmate or reduce an
essentially local safety or security hazard;

(B) 1s not incompatible with a law,
regulation, or order of the United States
Government, and

(C) does not unrcasonably burden
interstate commerce,

(b) Clarification regarding State law causes
of action.—(1) Nothing in this section shall be
construed to preempt an action under State law
secking damages for personal mjury, death, or
property damage allegmmg that a party--

(A) has failed to comply with the Federal
standard of care established by a regulation or
order issued by the Secretary of Transportation
(with respect to railroad safety matters), or the

© 2008 Thomson/West. No claim to original U.S Govt. works.
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Secretary of Homeland Secunity (with respect to

railroad security matters), covering the subject

matter as provided in subscction (a) of this
section,

(B) has failed 10 comply with its own
plan, rule, or standard that 1 created pursuant to

a regulation or order issued by cither of the

Secretarics, or

(C) has failed to comply with a State law,
regulation, or order that ts not mcompatible with

subsection (a)(2)

(2) This subsection shall apply to all pending
State law causes of action arising from cvents or
aclivities occurring on or after January 18, 2002

*196391 (c) Jurisdiction.--Neothing i this
section creates a Federal cause of action on behalf
of an injured party or confers Federal question
Junisdiction for such State law causcs of action

CREDIT(S)

(Added Pub.L 103-272, § I(e), July 5, 1994, 108 Star 866,
and amended Pub L 107-296. Tule XVII, § 1710(c), Nov
25, 2002, 116 Star 2319, PublL 110-53, Tiie XV, § 1528,
Aug 3, 2007, 121 St 453)

<Gencral Materials (GM) - References,
Annotations, or Tables>

HISTORICAL NOTES

HISTORICAL AND STATUTORY
NOTES

Revision Notes and Legislative Reports

1994 Acts.
Revised Section Source (U S. Code)
at Large)
20108 .  ...... ...451434 Oct.
PubL
§ 205, 84
972

In this section, before clause (1), the words "The Congress
declares that” are omitied as unnecessary  In clause (3), the
word "unrcasonably” 1s substituted for “undue" for







49 USCA Sec. 10501, General junsdiction

*195326 49 U.S.C.A. § 10501

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE IV--INTERSTATE
TRANSPORTATION
PART A--RAIL
CHAPTER 105~
JURISDICTION

Current through P L. 110-171 (excluding
P L 110-161) approved January 4, 2008

§ 10501. General jurisdiction

(a)(1) Subject to this chapter, the Board has
Junisdiction over transportation by rail carner that
15—

(A) only by railroad, or

(B) by raillroad and water, when the
transportation 1s under common control,
management, or arrangement for a continuous
carriage or shipment.

(2) Junisdiction under paragraph (1) applies only
o transportation in the United States between a
place m—

(A) a State and a place in the same or
another State as part of the terstate rail
network,

(B) a State and a place n a temitory or
possession of the United States,

(C) a temitory or possession of the United

States and a place 1n another such territory or -

possession;

(D) a territory or possession of the United
States and another place in the same terntory or
possession;

(E) the United States and another place in
the United States through a foreign country; or

(F) the United States and a place n a
foreign country.

(b) The jurisdiction of the Board over--

(1) transportation by rail carriers, and the
remedies provided in this part with respect to
rates, classifications, rules (including car
service, interchange, and other operating rules),
practices, routes, services, and facilities of such

© 2008 Thomson/West No claim to original U.S. Govt. works. §
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carriers, and

(2) the construction, acquisition,
operation, abandonment, or discontinuance of
spur, industrial, team, switching, or side tracks,
or facilities, even 1f the tracks are located, or
intended 1o be located, entirely in one State,

1s exclusive. Except as otherwise provaded in this
part, the remedies provided under this part with
respect to regulation of rail transportation are
exclusive and preempt the remedies provided
under Federal or State law.,

(c)(1) In this subsection—-

*195327 (A) the term  “local
governmental authonty"--

() has the same meaning given
that term by section 5302(a) of this title,
and

(i) includes a person or entity that
contracts with the local governmental
authority to provide transportation services,
and

(B) the term "mass transportation” means
transportation services described in section

5302(a) of this title that are provided by rail.

(2) Except as provided in paragraph (3), the
Board does not have jurisdiction under this part
over mass transporiation provided by a local
governmental authority

(3)(A) Notwithstanding paragraph (2) of this
subsection, a local governmental authority,
described 1n paragraph (2), 1s subject to applicable
laws of the United States related to--

(1) safety,

(i) the representation of employees for
collective bargaining; and

(iii) employment, retirement, annuity, and
unemployment systems or other provisions
related to dealmgs between employees and
employers

(B) The Board has junsdiction under sections
11102 and 11103 of this title over transportation
provided by a local governmental authority only if
the Board finds that such governmental authority
meets all of the standards and requirements for
bewng a rail carrier providing transportation subject
to the jurisdiction of the Interstate Commerce
Commission that were mn effect immediately
before January 1, 1996. The enactment of the ICC
Termunation Act of 1995 shall neither expand nor

EXHIBIT

el




49 USCA Sec. 10501, General jurisdiction

contract coverage of employees and employers by
the Railway Labor Act, the Railroad Retwrement
Act of 1974, the Railroad Retirement Tax Act, and
the Railroad Unemployment Insurance Act.

CREDIT(S)

(Added Pub L 104-88, Tule I, § 102(a), Dec 29, 1995, 109
Star 807, and amended Pub L 104-287. § 5(21). Oct 11,

Page 2

1996, 110 Stat 3390}

<General Matenals (GM) - References,
Annotations, or Tables>

HISTORICAL NOTES

HISTORICAL AND STATUTQRY
NOTES

© 2008 Thomson/West. No claim to original 1.S. Govi. works.






49 USCA Sec 5125, Preemption

*194657 49 U.S.C.A. § 5125

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE IlI-GENERAL
AND INTERMODAL
PROGRAMS
CHAPTER 51—
TRANSPORTATION OF
HAZARDOUS MATERJAL

Current through PL 110-171 (excluding
P.L 110-161) approved January 4, 2008

§ 5125. Preemption

(a) General.--Except as provided m subsections
(), (c), and (e) of this section and unless
authorized by another law of the United States, a
requirement of a State, political subdivision of a
State, or Indian tribe s preempted 1{—

(1) complying with a requirement of the

State, polihcal subdivision, or trnihe and a

requirement of this chapter, a regulation

prescribed under this chapter, or a hazardous
materials iransporiation secunty regulation or
directive 1ssued by the Secretary of Homeland

Security is not possible; or

(2) the requirement of the State, political
subdivision, or tribe, as applied or enforced, 1s
an obstacle to accomplishing and carrying out
this chapter, a regulation prescribed under this
chapter, or a hazardous matenals transportation
security regulation or directive 1ssued by the

Sccretary of Homeland Security.

(b) Substantive differences.—(1) Except as
provided in subsection (c) of this section and
unless authorized by another law of the United
States, a law, regulation, order, or other
requirement of a Statc, political subdivision of 2
State, or Indian tnibe about any of the following
subjects, that 1s not substantively the same as a
provision of this chapter, a regulation prescribed
under this chapter, or a hazardous matenals
transportation security regulation or directive
1ssued by the Secretary of Homeland Security, 18
preempted:

© 2008 Thomson/West. No claim to original U S. Govt works
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(A) the designation, description, and
classification of hazardous material.

(B) the packing, repacking, handling,
labeling, marking, and placarding of hazardous
material.

(C) the preparation, execution, and use of
shipping documents related to hazardous
matenal and requirements related to the number,
contents, and placement of thosc documents.

(D) the wniten notification, recording,
and reporting of the unintentional release n
transportation of hazardous matenal

*194658 (E) the designing,
manufacturing, fabricating, inspecting, marking,
maintaining, reconditioning, repairing, or testing
a package, contamer, or packaging component
that 1s represenicd, marked, certified, or seld as
qualified for use n transporting hazardous
matenal 1n commerce
(2) If the Secretary prescribes or has prescnibed

under sectton 5103(b). 5104, 5110, or 5112 of this
title or prior comparable provision of law a
regulation or standard related to a subject referred
lo mn paragraph (1) of this subsection, a State,
political subdivision of a State, or Indian tnibe may
prescnbe, 1ssue, maintain, and enforce only a law,
regulation, standard, or order about the subject that
1s substantively thc same as a provision of this
chapter or a regulation prescribed or order issued
under this chapter The Secretary shall decyde on
and publish m the Federal Register the effective
date of section 5103(b) of this utle for any
regulation or standard about any of those subjects
that the Secretary prescribes The effective date
may not be earlier than 90 days after the Secretary
prescribes the regulation or standard nor later than
the last day of the 2-year period beginning on the
date the Secretary prescribes the regulation or
standard.

(3) If a State, political subdivision of a State, or
Indian tribe imposes a fine or penalty the Secretary
decides 1s appropriate for a violation related to a
subject referred to in paragraph (1) of this
subsection, an addstional fine or penalty may not
be imposed by any other authonty.

(¢) Compliance with section 5112(b)
regulations.—(1) Except as provided in paragraph
(2) of this subsection, afier the last day of the
2-year peniod beginning on the date a regulation 1s
prescribed under section 5112(b) of this title, a

'g EXHIBIT
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State or Indian tribe may establish, mamtam, or
enforce a highway routing designation over which
hazardous material may or may nol be transported
by motor vehicles, or a limitation or requirement
related to highway routing, only if the designation,
hmitation, or requirement complies with section
5112(b).

(2A) A highway routing designation,
limitation, or requirement established before the
date a regulation 1s prescribed under section
5112(b} of this title does not have to comply with
section S112(b)1)(B). (C), and (F)

*194659 (B) This subsection and section 5112
of this title do not requirc a State or Indian tribe to
comply with section 5112(b)}(1)XI) if the highway
routing designation, limitation, or requirement was
established before November 16, 1990.

(C) The Secretary may allow a highway routing
designation. limitation, or requirement 1o continue
n effect until a dispule related 1o the designation,
limitation, or requirement is resolved under section
5112(d) of this utle

(d) Decisions on preemption.—(1) A person
(including a State, political subdivision of a Stale,
or Indian tribe) directly affected by a requirement
of a State, political subdivision, or tnbe may apply
to the Sccretary, as provided by regulations
prescribed by the Secretary, for a decision on
whether the requrement 1s preempied by
subsection (a), (bX1), or (c) of this section or
secion 5119(¢) The Secretary shall publish
nolicc of the application in the Federal Register.
The Secretary shall 1ssue a decision on an
application for a determination within 180 days
after the date of the publication of the notice of
having received such application, or the Secretary
shall publish a statement in the Federal Register of
the reason why the Secretary's decision on the
application 1s delayed, along with an estimate of
the additional time necessary before the decision 1s
made  After notice 15 published, an applicant
may not seek judicial relief on the same or
substantially the same 1ssue until the Secretary
takes final action on the application or until 180
days after thc application 1s filed, whichever
occurs first.

(2) After consulting with States, political
subdivisions of States, and Indian tribes, the
Secretary shall prescribe regulations for carrying
out paragraph (1) of this subsection.
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(3) Subsection (a) of this section does not
prevent a State, political subdivision of a State, or
Indian tribe, or another person directly affected by
a requrement, from seeking a decision on
preemption from a court of competent jurtsdiction
instead of applying to the Secretary under
paragraph (1) of this subsection.

(c) Waiver of preemption.-A State, political
subdivision of a State, or Indian tribc may apply to
the Secretary for a waiver of preemption of a
requirement the State, pohtical subdivision, or
tribe acknowledges 1s preempted by subsection (a),
(b)(1), or (c) of this scclion or section 5119(b)
Under a procedure the Secretary prescribes by
regulation, the Secretary may waive preemption on
deciding the requirement—

*194660 (1) provides the public at least as
much protection as do requrements of this
chapter and regulations prescribed under this
chapter, and

{2) 1s nol an unreasonable burden on
commerce.

() Fees.—(1) A Statc, pohtical subdivision of a
State, or Indian tribe may imposc a fee related to
transporting hazardous matcnal only if the fee 1s
fair and used for a purpose related to transporting
hazardous matenal, including enforcement and
plannmg, developing, and maintaining a capability
for emergency response.

(2) A State or political subdivision thereof or
Indian tribe that levies a fee in connection with the
transporiation of hazardous materials shall, upon
the Secretary's request, report to the Secrelary on—

(A) the basis on which the fce 15 levied
upon persons mvolved 1n such transportation;

(B) the purposes for which the revenues
from the fee are used;

(C) the annual total amount of the
revenues collected from the fee, and

(D) such other matters as the Secretary
requests
(g) Application of each preemption standard.

--Each standard for preemption in subsection (b),
(c)(1), or (d), and in section 5119(b), is
independent 1n 1ts application to a requirement of a
State, political subdivision of a State, or Indian
tribe

(h) Non-Federal enforcement standards.—
This scction does not apply te any procedure,
penalty, required mental state, or other standard

© 2008 Thomson/West No claim to original U.S. Gowvt. works.
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utihzed by a State, political subdivision of a State,
or Indian tribe to enforce a requirement apphicable
to the transportation of hazardous material

CREDIT(S)

(Added Pub L 103-272, § I(d), July 5. 994, 108 Stat 781.
and amended Pub L. 103-311, Tule I, §§ 107, 117(a)(2),
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120(b), Aug 26, 1994, 108 Stai. 1674, 1678, 1681, Publ
103429, 4 6(6). Oct 31, 1994, 108 Star 4378, Publ
107-296, Tule XVI, § 1711(b), Nov 25 2002, 116 Swn
2320, PubL [09-59, Tule VII, §§ 7122, 7123(a), 7126,
Aug. 10, 2008, 119 Stat 1907, 1909 )

<General Materials (GM) - References,
Annotations, or Tables>
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194594 49 U.S.C.A. § 5112

UNITED STATES CODE
ANNOTATED
TITLE 49.
TRANSPORTATION
SUBTITLE 11I-GENERAL
AND INTERMODAL
PROGRAMS
CHAPTER 51--
TRANSPORTATION OF
HAZARDOUS MATERIAL

Current through P L 110-171 {excluding
P L 110-161) approved Junuary 4, 2008

§ S112. Highway routing of hazardous
material

(a) Application.—(1) This section applics to a
motor vehicle only if the vehicle 15 transporting
hazardous matennal mm commerce for which
placarding of the vehicle 1s required under
regulations prescibed under this chapter.
IHowever, the Secretary by regulation may extend
application of this section or a standard prescribed
under subsection (b) of this section to--

(A) any use of a vehicle under s
paragraph to transport any hazardous material In
commerce; and

(B) any motor vehicle used to transport
hazardous matenal in commerce
(2) Except as provided by subsection (d) of this

section and section 5125(c) of this title, each State
and Indian tnbe may establish, maintain, and
enforce—

(A) designations of specific, highway
routes over which hazardous material may and
may not be transported by motor vehicle; and

(B) limitations and requirements related to
highway routing.

(b) Standards for States and Indian tribes.—
(1) The Secretary, in consultation with the States,
shall prescribe by regulation standards for States
and Indian tribes to use i camrymg out subsection
(a) of this section. The standards shall include--

(A) a requirement that a highway routing
designation, limitation, or requirement of a State
or Indian tribe shall enhance public safety in the

© 2008 Thomson/West. No claim to original U.S. Govi works.
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area subject (o the junsdicuon of the State or
tribe and in areas of the Umted States not
subject to the jurisdiction of the State or tribe
and dwrectly affected by the designation,
limitation, or requirement;

(B) mmimum procedural requirements to
ensure public participation when the State or
Indian tribe is establishing a highway routing
designation, limitation, or requirement,

*194595 (C) a requirement that, in
establishmg a highway routng designation,
limitation, or requirement, a State or Indian tribe
consult with appropriate State, local, and tribal
officials having jurisdiction over areas of the
United States not subject to the junisdiction of
that State or tnbe establishing the designation,
limitation, or requirement and with affected
mdustries;

(D) a requirement that a highway routing
designation. limitation, or requirement of a State
or Indian tribe shall ensure through highway
routmg for the transportation of hazardous
material between adjacent arcas.

(E) a requircment that a highway routing
designation, limitation, or rcquirement of one
State or Indian tnbe affecting the transportation
of hazardous material in another State or tribe
may be estabhished, mamntained, and enforced by
the Statc or tribe establishing the designation,
limutation, or requirement only 1f--

(i) the dcsignation, himitation, or
requirement 1s agreed to by the other State or
tribe within a reasonable period or s
approved by the Secretary under subsection
(d) of thus section, and

(ii) the designation, hmitation, or
requirement is not an unreasonable burden
0N COmMerce;

(¥) a requirement that establishing a
highway routing designation, hmitation, or
requirement of a State or Indian tribe be
completed 1n a umely way;

(G) a requircment that a highway routing
designation, limitation, or requirement of a State
or Indian tribe provide reasonable routes for
motor vehicles transportmg hazardous material
to reach terminals, facilities for food, fuel,
repairs, and rest, and places to load and unload
hazardous material,

(H) a requement that a State be

g EXHIBIT
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responsible--

(i) for ensuring that political
subdivisions of the State comply with
standards prescnbed under this subsection in
establishing, maimtaining, and enforcing a
highway routing designation, limitation, or
requirement; and

(if) for resolving a dispute between
political subdivisions, and

(I) a requirement that, in carrying out
subsection (a) of this section, a State or Indian
tribe shall consider—-

(i) population densities;

(if) the types of highways;

(iify the types and amounts of
hazardous matcrial,

(iv) emergency
capabilities,

*194596 (v) the results of
consuling with affected persons,

(vi) exposure and other nsk

response

factors;
(vii) terrain considerations;
(viii) the continuity of routes,
(ix) alternative routes:
(x) the effects on commerce,
(xI) dclays 1n transportation, and
(xii) other factors the Secretary
considers appropriate
(2) The Secretary may not assign a specific
wesght that a State or Indian tnibe shall use when
considering the factors under paragraph (1)(I) of
this subsection
(c) List of route designations.--In coordination

Page 2

with the States, the Secretary shall update and
publish periodically a hist of currently effective
hazardous material highway route designations.

(d) Dispute resolution.—(1) The Secretary shall
prescribc regulations for resolving a dispute
related to through highway routing or to an
agreement with a proposed highway route
designation, limitation, or requirement between or
among States, political subdivisions of different
States, or Indian tribes

(2) A State or Indian tribe involved 1n a dispute
under this subsection may petstion the Secretary to
resolve the dispute. The Secretary shall resolve
the dispute not later than one year afier receiving
the peution The resolution shall provide the
greatest level of highway safety without being an
unrcasonable burden on commerce and shall
ensure comphance with standards prescribed
under subsection (b) of this section.

(3)(A) Afier a pettion 1s filed under this
subscction, a civil action aboul the subject matter
of the dispute may be brought 1n a court only after
the carlier of--

(i) the day the Secrctary 1ssues a final
decision, or

(ii) the last day of the one-year period
beginning on the day the Secretary receives the
petition

(B) A State or Indian tribe adversely affected by
a decision of the Secrefary under this subsection
may bring a civil action for judicial review of ihe
decision in an appropriate district court of the
United States not later than 89 days after the day
the decision becomes final.

© 2008 Thomson/West. No claim to origmal U.S. Govi. works.
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*194596 (v) the results of consulting with
affected persons;

(vi) exposure and other risk factors;

(vii) terrain considerations;

(viii) the continuity of routes;

(ix) aliernative routes;

(x) the effects on commerce,

(xi) delays in transportation; and

(xii) other factors the Secretary considers
appropnate.

(2) The Sccretary may not assign a specific
weight that a State or Indian tnibe shall use when
considenng the factors under paragraph (1)(I) of
this subscction

{e) List of route designations.--In coordination
with the States, the Secretary shall update and
publish periodically a hst of cumrently effective
hazardous material highway route designations.

(d) Dispute resolution.—(1) The Secretary shall
prescribe regulauons for resolving a dispute
related to through highway routing or to an
agreement with a proposed highway route
designation, limitation, or requirement between or
among States, pohtical subdivisions of different
States, or Indian tribes.

(2) A State or Indian tribe mvolved mn a dispute
under this subsection may petition the Secretary to
resolve the dispute  The Secretary shall resolve
the dispute not later than onc year after receiving
the petiton The resolution shall provide the
greatest level of highway safety without being an
unreasonable burden on commerce and shall
ensure comphance with standards prescribed
under subsection (b) of this section.

(B)(A) After a peution 1s filed under this
subsection, a civil action about the subject matter
of the dispute may be brought 1n a court only after
the earlier of—-

(i) the day the Secretary 1ssues a final
decision, or

(li) the last day of the one-year period
beginming on the day the Secretary receives the
petition.

(B) A State or Indian tribe adversely affected by
a decision of the Sccretary under this subsection
may bring a civil action for judicial review of the
decision 1n an appropnate district court of the
United States not later than 89 days after the day
the decision becomes final.

*194597 (e) Relationship to other laws.~This
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scction and regulations prescnbed under this
section do not affect sections 31111 and 31113 of
this title or section 127 of uitle 23.

(f) Existing radioactive material routing
regulations.—The Secretary is not required to
amend or apain prescribe regulations related to
highway routing designations over which
radioactive material may and may not be
transporied by motor vehicles, and limitations and
requirements related to the routing, that were m
cffect on November 16, 1990

CREDIT(S)
(Added Pub L 103-272, § I(d), July 5, 1994, 108 Star 769,
and amended Pub I. 109-59, Tule VII, 7126, Aug 10,
2005, 119 Star 1909 )

<Gencral Matenals (GM) - References,
Annotations, or Tables>

HISTORICAL NOTES

HISTORICAL AND STATUTORY
NOTES

Revision Notes and Legislative Reports

1994 Acts.

Revised Section Source (U.S. Code)

at Large)

5112(a)1) 49 App 1804(b)(7)

Pub.L
105(b)(1)"
(5Y7(9),

88 Stat.
restated

16, 1990,
PubL

§ 4, 104 Stat
3248,

5112(8)(2) crrevvers oo . 49 App.:1804{b)(1).
5112(b)(1) -« coreerveer . 49 App.:1804{b)(2), (3).
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CONTRACT NO.19543

2 e e

This Agreesment made and entered into as of the February 1, 2008, by and between
Norfolk Southern Railway Company (hereinafter called “Railway™) and RSJT Leasing, Inc. ,
(hereinafter called “Contractor™). This Agreement includes the attached appendices to the same
extent as if the provisions of appendices were set forih verbatim herein, and the texrm “this
Agreement” as used hereinaficr shall include the appendices.

WHEREAS, Railway holds itself out to the public as offering to provide transportation
and other specified services with regard to denatured ethanol and other products; and

WHEREAS, Railway desires to enter into an agreement with Contractor, for the
performance of certain services incidental to such transportation and other services, as set forth
herein and under the conditions hereinafter set forth below; and

WHEREAS, such services by Contractor include the rail-highway intermodal
transloading of denatured ethanol from tank cars at Railway’s transportation facility described in
Appendix A (bereinafter called the “Terminal™), and the performance of certain other support
scrvices described more fully below; and

WHEREAS, Contractor is willing to perform the services described berein for the
transloading of denatured ethanol; and

WHEREAS, the Parties desire the set forth a framework pursuant to which rates and
terms for the transloading of products other than denatured ethanol can be determined and

integrated into this Agreement.

NOW, THEREFORE, for and in consideration of the mutunal undertakings set forth
below, the parties hereto agree as follows:

SECTION 1. CONTRACTOR OBLIGATIONS.

A Transload Process.

)] Until Appendix C hereto is amended to include pricing for the transload of
other commodities, a reference herein fo “the Product” shall be a reference to denatured ethanol.
After Appendix C hereto is amended to including pricing for the transload of other commodities,
a reference to “the Product” shall be a reference to all commodities covered by Appendix C
pricing. Contractor shall not transload any Product designated as hazardous pursuant to 49
CF.R. Parts 171 and 172, including Section 172,101 (Hazardous Materials Table), as may be
revised or replaced from time to time, including but not limited to denatured cthanol, until: ()
Railway agrees, in writing (including via e-mail), to permit the same, subject to such conditions
as Railway deems appropriate, and taking into account the nature and characteristics of the



_
( My

commodity as well as safety considerations in handling the Product; and (b) Contractor certifies
that it is fully knowledgeable on how to bandle and transload the Product in full accordence with
all applicable safety and environmental regulations and conditions Railway deems appropriate,
and that its employees, agents and contractors have received the proper training and safety
protective equipment to fransload the Product.

(i) Contractor shall perform all activities required to transload the Product
from rail tank cars and/or, in the case of commodities other than denatured ethanol, other rail
cars, on the one hand, and trucks, on the other hand (such activities hereinafter called the
“Transload Process™), including but not limited to the following:

i Perform, and ensure shipper compliance with, Tariff 9328-C, or

any successor or replacement thereof.

i, Check in procedures for trucks showing up at the gate.

ifi. Manning the gate during open hours, which shall be at a8 minimum
7 am. to 6 p.m., five (5) days per week (Monday through Friday),
but regular hours of service can be in addition to the minimum, if it
is necessary to match the level of business at the terminal and the
needs of the customers

iv. Maintaining the site, including but not limited to the gates, fences,

grounds, the building, in an orderly, clean state of good repair.

Directing trucks within the loading site.

Completing paper work for ttuck drivers.

Attaching transload equipment to rail cars.

Attaching transload equipment to trucks.

Providing security, which shall mean, at a minimum, that the

facility is occupied at all times during open hours, and that the

facility is secured with locked gates during periods when the

facility is not open.

Determination of the Quality of the Product (upon request of

Railway).

Supervision of independent inspector for the determination of the

quality of the Product.

Actively manage the inventory pipelines of all customers to insure

proper levels of Product at the terminal.

Xiii. Providing all necessary transload equipment to handle the Product.

xiv. Collection of Track Occupancy Charges (TOC) from all terminal

customers acting as NS’ third party billing agent.

Fé&ﬁs

B.

E:

(dii) Contractor shall supply the nccessary staffing, including a Terminal
Mansager (as a single point of contact for Contractor), drivers and qualified loaders, portable
office, if necessary, and equipment, to provide the Transload Process on a timely basis for
Railway’s customers. All utilities will be paid by the Contractor. Personnel will be trained. The
transfer process will be supervised and staffed with the appropriate number of OSHA and DOT
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trained personmel. At least two (2) people will perform transfers of hazardous materials. This is
in addition to the truck driver. Contractor will provide multiple unloading stations.to patch the
anticipated daily volume and avoid delays in tank truck loading. Contractor shall be responsible
for the purchase, maintenance and replacement of all equipment, fuel, lubricant, supplies,
depreciation and parts used by Contractor pursuant to this Agreement. From time fo time and
upon mutual agreement of the parties, the minimum number of unloading stations shall be set
end adjusted upward or downward to match material changes in anticipated daily volumes and
hours of service.

@iv) Contractor will provide to Railway’s customer Contractor’s completed
customary inspection report with respect to all of the Railway customer’s rail cars entering the
Terminal carrying & Product to be transloaded for the customer. All transloading equipment used
by Contractor shall be equipped with 2 volume transloading meter. Contractor shall ensure that
all transloading activities will be accurately metered and volume transloaded recorded.
Contractor shall, at its sole cost, have an independent party perform a meter calibration test on all
meters and shall provide the results of said test to Railway. If the amount of volume transicaded
from any rail car varies from the customer reported volume by 500 gallons or more, then

Contractor shall immediately visually inspect the cars and reported the variance to the customer. -

) If requested by Railway, Contractor shall determine the quantity of the
Product handled hereumder shall be determined by Contractor, or at Railway®s customer’s option
by an independent inspector mutually acceptable to both parties. The charges for an independent
inspector shall be borne by parties other than Contractor. Eitber party may dispute a
determination under this section by delivering written notice thereof to the other party promptly
upon receipt of the determination. The parties shall resolve any disputes in good faith,

()  The quantity of denatured ethano] handled bereunder shall be
determined as foliows:

@) The quantity of Product received from rail cars shall be
determined by the rail car’s bill of lading from the origin
point.

(id) The quantity of Product delivered to a tank truck shaill be
determined as follows: Contractor’s loading meters, or in
the case of meter failure or absence of meters, tank truck
calibrations shall be used when the Product is loaded to the
compartment measuring finger. RSI shall maintain seals on
its meters and shall test and calibrate its meters at
maximum intervals of six (6) months, or more often as
found necessary (or as required by federal, state or local
authorities), in accordance with approved methods.
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(idi) For the purpose of the Agreement, a barrel shall consist of
forty-two (42) U.S. gallons and a gallon shall contain two
hundred thirty-one (231) cubic inches when corrected to
60°F. All measurements shall be in accordance with API
standards. All quantities, however measured, shall be
corrected to 60°F, using the applicable volume correction
table for chemical products.

(b)  The quality of commodities other than denatured ethanol shall be
determined purstant to a process developed at the time that the
Partics amend Appendix C, and shall be appropriate to the
commodity being transloaded.

(vi) Contractor shall not permit any motor carrier fo enter onto the Facility
unless such motor carrier has entered into an Indemnity end Hold Harmless Agreement with,
Railway substaptially in the form attached hereto as Appendix E. Contractor shall not permit -
any motor carrier to enter onto the Facility, regardless of whether seid motor carrier has entered
into an Indemnity and Hold Harmless Agreement with Railway, if Railway denies such motor
carrier access to the Facility.

B. Accessorial Yard Services.

Contractor shall also providc any additional services which are determined in Railway's
sole but good faith judgment to be reasonably necessary for the efficient operation of the Termi-
nal (hereinafter called “Accessorial Yard Services™), whick shall include at a minimum those
operating and administrative scrvices specifically deseribed in Appendix B, provided, however,
that no language in Appendix B, or omission of language from Appendix B shall reduce or limit,
in any manner, Contractor's obligation to provide all support and incidental services ordinarily
and reasonably required in the operation of a rail-highway, denatured ethanol intermodal
transload facility.

C. Supervision and Performance of Work.

Contractor is and shall remain an independent contractor. Contractor shall be solely
responsible for, and Railway shall not participate in, the employing or supervising of each person
engaged in discharging Contractor's responsibilities under this Agreement; all such persons shall
be the sole agents, servants and employees of Contractor. The Contractor shall pay all expenses
and charges mvolved or incurred in any way in the performance of its obligations under this
Agreement, including without limitation compensation of personnel, fringe benefits, Social
Security, Worker's Compensation unemployment insurance and any other employment taxes as
may be required by State or Federal law). Should Contractor engage the services of a contractor
or agent to carry out any of Contractor’s activities under this contract, Contractor assumes full
responsibility and shail indemnify and hold harmiess Railway from any consequences of the acts
and omissions of such contractor or agent. It is the intention of the parties that Contractor shall

Page 4 of 17

NS 19543




4 —"'\. .
\_ (::

remain an mdependent contractor and nothing herein shall be deemed to constitiute a joint
venture, partnership or agency of any kind for any purpose. Contracior shall not use the Facility
other than for the purposes set forth in this contract, and shall not use the Facility to transload rail
cars placed at the Facility by parties other than Railway.

D.  Protection of Persons and Railway Property.

@) Contractor shall require any person performing any obligation of
Contractor under this Agreement, including, without limitation, Contractor's employees,
prospective employees, agents, representatives, and subcontractors (hereinafier called “Work-
ers”), to comply, while on or about Railway property, with the Operating Rules, if any, that
apply to their activities and are supplied to Contractor by Railway, and also to comply with any
other rules or regulations concerning operations or safety that Railway furnishes in writing to
Contractor.

(i) Contractor will provide any information reasonably requested by Railway
about any of Contractor’s Workers who may come on Railway property or perform any work for
Railway under this Agreement, Contractor represents and warrants that, as to each of
Contractor’s Workers who will come onto Railway’s premises or who will perform work
hereunder, Contractor has performed, and such Contractor’s Worker has passed, the required
background check and a drug screening test, each of which shall be reasonably acceptable to
Railway and otherwise in compliance with applicable laws, including, but not limited to the Fair
Credit Reporting Act as applicable to background checks.

(iii) Except as provided in Section 1.A.(3), this contract does not cover the
bandling of any commodity designated as hazardous pursuent to 49 C.F.R. Parts 171 and 172,
including Section 172.10]1 (Hazardous Materials Table), as may be revised or replaced from time
to time. Contractor shall not bring on or permit the presence of , or permit or suffer others to
bring on or permit the presence of, such materials without the cxpressed written approval of
Railway.

{v) Contractor shall ensure that spill containment will be used and will be, as
appropriate, the placement of Product-resistant catch pans under hose connections during the
transfer and breakdown.

™ Contractor shall ensure that the transfer process will be performed: (a)
only on grounded track; (b) isolated from other commodities to the degree possible as track
space allows; (c) only through a pumping system with a “closed loop” vapor recovery system;
(&) using hoses secured with straps/seals; (¢) under conditions where all transfer equipment, car
and tank trunk jis groumded; (£) only using bonded tenks; and (g) inside the containment area for
hazardous products.

(W) Contractor shall ensure that all personnel involved in the transfer will: (a)
wear selected protective closing, including goggles, work boots, PVC gloves, and long-stesved
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uniforms, and (b) be trained, and receive reguler and appropriate refresher training, regarding the
hazards posed by the Project being transferred (such hazards as are set forth in the MSDS) and in
the appropriate emergency response in the event of a release of the Product being transferred '
(such appropriate response as are set forth in the emergency response plan identified in Section
1.D(viii) below.

(vii) Contractor shall ensure that all necessary safety equipment, including blne
flags, rail chocks, spill kits, safety showers, fire extingnishers, and eyewashes, shall be in place
and in good working order.

{viii) Contractor shall ensure that the following will be maintained in the office
of the Termina! during relevant Transfer Operation: (a) all Material Safety Data Sheet (MSDS)
covering the specific Product being transferred; (b) the proper Emergency Response Guide
covering the specific Product being transferred; (c) 2 working emergency response plan that
incorporates response for the specific Product being trensferred (which plan will also be
provided to the local emergency response agency); and (d) a security plan.

(x) Contractor shall implement the security plan identified in Section
1.D.(viii) above,

(x) Contractor shall report any and all accidental releases to Railway.

(xi) Contractor shall contain and dispose of any and all accidental releases in
accordance with all applicable Federal, State, and local requirements.

E. E-Verifile.com

(i) Contractor must secure background investigations of its employees
through e-VERIFILE.com. Contractor employees successfully undergoing the background
investigation will be issued a picture identification card which will be required for the
Contractor’s employees to enter and work on Railway property or perform services for Railway.
Contractor employees without the identification card will not be allowed te work on Railway
property. Employees leaving the employment of Contractor must surender the identification
card to either Contractor or to Railway. While Raitway has negotiaied on the behalf of
Contractor standard volume rates with e-VERIFILE.com for the investigations, identifications
cards and other products, all charges incwrred in the use of e-VERIFILE services and products
are the sole responsibility of Contractor. Where a contract permits Contractor to charge travel
and business cxpenses to Railway, the e-VERIFILE.com charges arc not included among such
recoverable expenses. Contractor may include such charges as a part of its overhead costs in
determining its price proposals. Contractor must execute e-VERIFILE.com's standard Subscriber
Agreement—failure to do so voids this Agreement. The contact information for e-
VERIFILE.com is as follows: e-Verifile.com (770-859-0717 ext 212).
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(ii) In the event that Railway ceases the use of e-VERIFILE.com for
background investigations or switches to enother similar service, Contractor will be natified by
Raijlway of the termination and/or transfer. In the event that Railway swiiches to another vendor
for similar services the requirements of this Section will apply to Contractor with regard to the
use of the alternative vendor’s services.

(iid) Railway does not warrant or guarantee either the accuracy or completeness
of the services performed by e-VERIFILE.com; and Railway shall have no responsibility to
Contractor for the services performed by e-VERIFILE.com. Contractor uses such services as
between Railway and Contractor solely at the risk of Contractor. It is the sole discretion and
responsibility of Contracior as to perfonning other background investigations of Contracior’s
employees.

@v) A sarnple copy of e-VERIFILE.com’s standard Subscriber Agreement is
attached for information.

F. Other Investigations.

As to any of Contractor’s Workers who have or may come onto Railway’s premises or
perform work hereunder, Contractor wilt perform any other investigation or procedure
reasonably requested by Railway for the protection of Railway’s property or operations, the
protection of lading, and the protection of third parties.

G. Indemnification.

Contractor agrees that it will hold Railway harmless and will indemnify Raitway in the
event any actions are filled against Railway in connection with Contractor’s completion of any of
the foregoing, inchnding but not limited to the conduct and communication of the background
check and the drug screening test.

H. Waiver.

If Railway elects to waive the requirement of any background check, drug screen, or
ofher investigation or procedure before permitting one of Contractor's Wotkers to perform work
hereunder or to come on any Railway property, such waiver shall not constitute a waiver of
Railway's right to subsequently require any such check, screen, investigation or procedure for
that Worker after he or she has begun working under this Agreement.

I Without limiting the generality of the foregoing in any way, Contractor shall also
perform the following acts:

(i) Arrange an urinalysis screen for any substance specified by Railway for
each of Contractor’s Workers who will perform work under this Agreement, and
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(i) Before any Worker comes on Railway’s property or performs any work
bereunder, provide Railway with a certificate from the doctor, clinic, or hospitat performing the
urinalysis drug screen for that Worker certifying the results thereof

(i) Upon request by Contractor, Reilway will furnish it with a list of doctors,
clinics, and hospitals that perform drug screening urinalysis.

@dv) Railway reserves the right to bar from the Temminal or other Rajlway
property any of Contractor's Workers who, in Railway's sole judgment, could create any risk or
operating or administrative problems either because of the excluded person's refusal to comply
with operating safety procedures, questions about his or her honesty, discipline problems he or
she creates with Reilway's own employees, or any other reason Railway has for reasonably
believing that person might cause risk or distuption te Railway's operations. Upon request by
Railway, Contractor will exclude from the performance of any work under this Agreement and
bar from the Terminat or other Railway property any of Contractor’s Workers designaied by
Railway as excluded under this Agreement. Railway shall not be required to specify, in any such
* request or otherwise, either the basis for its decision or which of the foregoing objections it has
to the excluded person,

v Railway’s right under this section to exclude any person from its property
or from work under this Agreement shall not be waived by its failure to require any background
check, drug screcn, or other investigation or procedure under the other provisions of this
Section 1.1, by its prior failure to act upon any information that was, or should have been,
included in such check, screen, investigation or procedure, by the successful passing by
Contractor’s employee of the required or any other background check or by any other act or
omission of Railway.

(vi) Before permitting any of its Workers to perform any scrvice under this
Agreement, Contractor shall inform bim or her of all of Railway's rights under this Section 1.L

J. Conflict of Interest.

Contractor shall not permit any person, firm or corporation, or employees thereof, in any
Inarmer interested in the freight to be handled hercunder to perform any of Contractor’s
obligations under this Agreement or to become financially interested in Contractor's business.
Contractor shall not employ, leasc or rent any vehicle used in the nusual course of business by
such person, firm or corporation, and Contractor shall not permit any monies paid for services
performed hereunder to be refunded, directly or indirectly, to any shipper, consignee or anyone
interested in the freight so handled.

K Damage and Injury Reports.

Contractor shall immediately notify the Railway employee specified on Appendix A of
(i) any death of, or injury requiring medical treatment to, any person, including but not limited to
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a c
employees of Contracior while on Railway property or performing services hereunder, and (ii)
any loss or destruction of or damage to any praperty whatsoever, including but not lindited to the
rail cars and the Product. Contractor agrees to furnish full details of any such accident or
incident. Contractor acknowledges its knowledge of Railway’s responsibility fo report deaths or
injuries to Federal agencies and its full knowledge of all penalties and damages to which
Railway may be subjected if such reports are not made because of Contractor’s failure to notify

Railway.
L. Audit.

(§3) The Contractor shall, during the existence of this Agreement and for one
calendar year thereafter, upon writlen request of Railway, furnish Railway within sixty (60) days
from the reccipt of a written request, a detailed accounting of its expenses of operation and its
charges to Railway verified by a written report of a Certified Public Accountant which contains
no qualification of the verification of such expenses and charges in accordance with generally

accepted accounting principles.

(ii) Contractor shall also permit Railway full and complete access to such
books and records (including those of Contractor and of any corporate parent, subsidiary, or
effiliate) as may be required to conduct a proper audit, in accordance with generally accepted
accounting principles, of Contractor’s operations, charges and accountmg under this Agreement.
Contractor shall also permit Railway to copy any portion of those books and records that
Railway is entitled to examine under the foregoing sentence. In the event of any dispute about
what records are required for a proper audit under this Subsection 1.L, Railway may designate as
arbitrator any of the eight largest accounting firms in the United States, and both parties shall
accept as final and binding that firm’s decision about what records are subject to Railway’s
examination under this Subsection 1.L. The expense of such accounting firm for such services
as arbitrator shall be borne equally by Railway and Contractor, unless it rules that all requested
documents shall be made available to Railway, in which case the Contractor shall pay the entire
fee, or thar none of the requested documents shall be made available to Railway, in which case

Railway shall pay thc eatire fee.
M.  Demurrage, Car Hire and Transportation Charges.

As Railway’s contractor, Contractor shall not be responsible for demurrage, car hire or
transportation charges for the movement of the Product to and from the Facility. Contractor shall
be responsible to act as a third party billing agent on Track Occupancy Charges applicable
pursuant to Bulk Tariff 9328.

SECTION 2. COMPENSATION.
Railway covenants and agrees to pay, and Contractor agrees to accept, as full

compensation for all services provided herevnder by Contractor and all obligations assumed
hereunder by Contractor the amounts or rates of compensation set forth in Appendix C. Without
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limiting the generality of the foregoing, the compensation shown in Appendix C includes ail
activities coversd by the Transload Process Trailer and all Assessorial Yard Services, and
Contractor shall not be entitled to any additional compensation for any such services.

SECTION 3. LIABILITY, INDEMNITY AND INSURANCE.

A, Indemnity for Railway.

§)} Contraclor shell indemnify and hold harmless Railway and the other
Indemnified Parties listed in Subsection 3.B below from and ageinst any and all liability,
damages, claims, suits, judgments, costs, expenses (including, but not limited to, litigation costs
and attorney fees) and losses resulting from:

A Injury to or death of Contractor’s agents, servants, or employees
and Joss or destruction of or damage to property or equipment of
Contractor or its agents, servants or employees arising directly or
indirectly from this Agreement or the presence at or about the
Terminal, or any other Railway property, of any of Contractor's
agents, servants or employees, except to the extent such injury,
death, loss or damage is caused directly or indirectly by the
negligence of Railway, its agents, servants, or employces, or other-
wise;

b. Except as provided in Subsection 3.A.(i).a, injury to or death of
any person whomsoever (including, but not limited to, employees
of Railway) and loss or destruction of or damage to any property
whatsoever (including, but not limited to, property of Railway)
caused directly or indirectly by the acts or omissions of Contractor,
its agents, servants, or cmployees or arising in any manner either
from the presence of Contractor, Coniractor's agents, servants, or
employees at or about the Terminal or any other Railway property
in connection with this Agreement or from Contractor's per-
formance or attempted performance of this Agreement (and
regardless of whether a Trailer involved ip such loss and damage
or injury is in Contractor's possession at the time of loss, damage
or injury), unless such injury, death, loss, or damage is caused
solely by the negligence of Railway, its agents, servants, or
employees; or

c. Any failure by Contractor to comply with any covenant of this
Agreement, including but not limited to Contracior’s obligation to
pay any applicable payroll, unemployment compensation, social
security or other employment taxes arising in any manncr, directly
or indirectly, from or in connection with the Transfer Operetion or
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with the assertion by any federal, state, or local govenmnent of any
such tax liability. f

d Contractor shall not be responsible for the pre-existing
environmental condition of the premises or any problem or
condition caused or created by any person other than Coniractor or
its contractors or agents; provided, however, that in the cvent of
any stuch problems or conditions (which is not a pre-existing
environmental condition) is caused or created at the Facility and it
cannot be determined who caused or created snch problem or
condition, then Railway and Contractor shall share equally in the
cost of cleaning up or correcting such problem or condition.

B. Indemnified Parties.

Contractor shall indemnify and hold harmless the following parties (herein the
"Indemnified Party" or "Indemnified Parties") to the extent described in Subsection 3.A above:
(i) Norfolk Southern Corporation; (ii) any direct or indirect subsidiary of Norfolk Southern
Corporation; and (jii) any officer, director, employee or agent of Norfolk Southern Corporatlon
or of any of its direct or indirect subsidiaries.

-

C. Insurance.

' ® Contractor, shall at its expense, obtain and maintain during the period of
this Contract in a form and with companies satisfactory to Railway, the following msurance
coverages:

(a) Workers’ Compensation Insurance to meet fully the requirement of
any compensation act, plan or legislative enactment applicable in
connection with the death, disability or injury of Contractor’s
officers, agents, servants or employees arising directly or indirectly
out of the performance of the services herein undertaken;

() Employers’ Liability Insurance with Limits of not less than
$1,000,000 each accident, $1,000,000 policy limit for disease, and
$1,000,000 each employee for disease;

() Commercial General Liability Insurance with a combined single
Iimit of not Iess than $5,000,000 per occurrence for injury to or
death of persons and damage to or loss or destruction of property.
Such policy shall be endorsed to provide products and completed
operations coverage and contractual liability coverage for liability
assumed under this Contract. The contractual liability coverage
shall be of a form that does not deny coverage for operations
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conducted within 50 feet of any railroad hazard. In eddition, said
policy or policies shall be endorsed to name Railway s an
additiopal insured and shall include a severability of interests
provision;

(d  If the use of motor vehicles is required, Automobile Liability
Insurance with a combined single limit of not less than $5,000,000
each oceumrrence for ijury to or death of persons and damage to or
loss or destruction of property. Said policy or policies shall be
endorsed to name Railway as an additional insured and shall
include a severability of interests provision;

(& Inthe svent Contracior leases or otherwise uses Railway’s
equipment in order to perform the services specified in this
Agreement, Contractor shall maintain all risk property insurance at
replacement cost value on said equipment.

(i) Contractor shall furnish certificates of insurance to Railway’s Director
Risk Management, Three Commercial Place, Norfolk, Virginia 23510-2191, certifying the
existence of such insurance. Each insurance policy required by this clause shall be endorsed to
state that coverage shall not be suspended, voided, canceled, or reduced in coverage or limits
without (30) days advance written notice to Railway. Upon request, Contractor and its
subcontractors, if any, shall furnish Railway with copies of the insurance policies or other
satisfactory evidence of such insurance. Contrector shall require all subcontractors who are not
covered by the insurance carried by Contractor to maintain the insurance coverage described in
this Section.

(i) The insurance coverage required herein shall in no way limit the
Contractor’s lizbility under this Contract.

SECTION 4. LIENS

Contractor shall not canse any lien, ¢laim or encumbrance to be placed against the
Facility. If any such lien, claim or encumbrance caused by Contractor shall be filed or placed
against the Facility or any part thereof, Contractor agrees to discharge the same within thirty (30)
days after Contractor bas notice thereof. If Contractor fails to do so, Railway shall have the right
(but not the obligation) to pay or discharge any such liens, claims or encumbrances without
inguiry as to their validity and any amounts so paid, including interest, fees, charges and
expenses shall be paid by Contractor to Railway.

SECTION 5. TERM AND TERMINATION,

A This agreement shall have an initial terme (the “Injtial Term™) beginniog on the first
day that the Facility is open and operational, which date shall be determined by an exchange of
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letters between the Parties (the “Effective Date™) and ending on the second anniversary of the
Effective Date (the “Termination Date™). This agreement will automatically continue during a
renewal texm (the “Renewal Term™) from month to month after the Termination Date until either
party provides the other with thirty (30) days prior written notice of termipation (“Renewal Term,”
and, collectively with the Initial Term, the “Contract Term™).

B Notwithstanding anything in this Agreement fo the contrary, Railway may
terminate this Agreement at any time for any reason upon giving Contractor at least sixty (60)
days’ notice. Notwithstanding anything in this Agreement to the contrary, Contractor may
terminate this Agreement upon at least sixty (60) days® prior written notice to Railway’s
Dustribution Services Department, Norfolk Southern Corporation, Three Commercial Place,
Norfolk, VA 23510. If this Agreement is terminated during the Initial Term pursuant to this
Section 5.B, the minimum payment set forth in Appendix C nevertheless will apply.

C. Notwithstanding anything in this Agreement to the contrary, if Contractor
breaches any material provision of this Agreement, including, without limitation, any of its
obligations under Sections 1, 3, 6.B and 6.G (all of which provisions are considered material),
Railway shall have the right to terminate this Agreement without further prior notice to
Contractor. Notwithstanding anything in this Agreement to the confrary, the minimum payment
set forth in Appendix C shall be waived in the event this Agreement is terminated pursuant to
this Section 5.C.

D. Notwithstanding anything in this Agreement to the contrary, if Railway decides,
as a matter of business judgment and in its sole discretion, that the continued operation of the
Tcrminal as a rail-highway intermodal facility for the transloading of the Product is not justified
and that it will cease using the Terminal as a rail-highway intermodal facility for the transloading
of the Product, Reilway may terminate this Agreement upon at Icast thirty (30) days prior written
notice to Contractor of its intent to cease using the Terminal as a rail-highway intermodal facility
for the transloading of the Product. If this Agreement is termmated during the Initial Term
pursuant to this Section 5.D, the minimum payment set forth in Appendix C nevertheless will

apply.
SECTION 6. RAILWAY ACCESS TO THE FACILITY.

In addition to access to the Facility normally required for Railway operations, at any time
during the term of this contract, Railway shall have the right 10 enter upon and inspect the
Facility and the operations of Contractor, among other reasons, to ensure that Railway’s
premises are not being contaminated and Railway’s employecs are not at a health risk arising
from Contractor’s operations. If Railway detects any viclation that results from such condition,
including any contamination of the premises, Railway shall notify Contractor of such violation,
provided, however, that the giving of said notice, or the failure of the giving of said notice, shall
in no way affect the allocation of any liability arising therc from or in connection therewith.
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SECTION 7. GENERAL CONTRACT PROVISIONS.

F

A.  Noftices. All notices required to be given under this Agrecment shall be in
writing, signed by or on behalf of the party giving the same, and transmitted to the addresses
shown below or such successor address(es) as that party may specify by notice hereunder. Such
notices shall be transmitted by United States registered or certified mail return receipt requested,
or by telegram or fax, with confirmed receipt, addressed to the following offices and addresses:

For Railway: Distribution Services Department
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
Fax # (757) 823-5425

For Contractor: RST Leasing, Inc.
P.O.Box 1396
Okemos, MI 48805-1396
Attention: Robert B. Tuchek — President

Al notices shall be effective on day following confirmed receipt of the Jetter, telegram, or fax.

B.  Assignment.

Necither this'Agreement nor any of the services to be performed hereunder shall be
assigned or sublet without the prior written consent of Railway. The proceeds to be paid
hereunder by Railway to Contractor shall not be assigned, sublet or factored by Contractor; and
such assignment, sublet or factoring shall constitute a material breach of this Agrecment.
Subject to the foregoing resirictions, this Agreement shall inure to the benefit of and be binding
upon all successors and assigns.

C. Amendment.

No terms or conditions, other than those stated herein, including any Appendix hereto,
and no agreement or understanding, oral or written, in any way purporting to modify this
Agreement, shall be binding on either party unless hereafter made in writing stating that it is

intended as & change to this Agreement and signed by an authorized representative of both
parties.

D.  Integration.

This Agreement constitutes the entire agreement between the Parties as to the subject
matter hereof, and supersedes all previous oral or written understandings, agreements and
commitments as to the subject matter hereof.
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E. Counterparts. .

-

This Agreement may be executed simulteneously in two or more counterparts, each of
which shall be deemed en original, but all of which fogether shali constitute one and the same

instroction.
D. Non-Waiver.

The waiver of any breach of any of the terms and conditions hereof shall be limited to the
act or acts constituting such breach and shall not be construed as a continuing or permanent
waiver of any such terms and conditions, all of which shall be and remain in full force and effect
as to firhure acts or happenings notwithstanding such waiver. The parties intend that none of the
provisions of this Agrcement shall be thought by the other to have been waived by any act or
knowledge of the parties, but oply by a written instrument signed by the party waiving a right
hereunder.

E. Severability.

If any provision in this Agreement is found for any reason to be unlawful or
unenforceable, the parties intend for such provision or provisions to be severed and deleted from
this Agreement and for the balance of this Agreement to constitute a binding agreement,
enforceable against both Railway and Contractor.

F. Remedies Cumulative.

Any rights or remedies under this Agreement, including, witbout limitation, those
provided in the preceding paragraph, are cumulative and in addition to all other rights and
remedies hereunder or at law. Any cancellation or termination of this Agreement shall not
relieve either party of any obligation or Liability accruing under this Agreement prior to such
canceliation or termination.

G. Arbitration.

(3 Except as provided in Section 1.L, any claim, dispute or controversy
arising out of or relating to this Agreement, the parties’ relationship under this Agreement, or the
breach of this Agreement, shall be determined by arbitration by a single arbitrator pursuant to the
applicable Rules of Practice and Procedure of the American Arbitration Association in effect at
the time the demand for arbitration is filed. Unless, within sixty (60) days of the date of the
notice initiating arbitration, the parties can mutually agree 10 an arbitrator, the arbitrator shall be
chosen in accordance with the Uniform Arbitration Act. Unless otherwise agreed to by the
parties, the location of the arbitration shall be in Norfolk, Virginia. The decision of the arbitrator
shall be final and binding. Each party to the arbitration. shall pay the compensation, costs, fees
and expenses of ils own witnesses, experts and counsel The compensation and any costs and
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expenses of the arbitrator shall be borne equally by the parties. Judgment to enforce ﬂ'le decision
or award of the arbitrator may be entered in any court having jurisdiction.

(1) Service of process in connection therewith shall be made by certified mail.
In any judicial proceeding to enforce this agreement to arbitrate, the only issues to be determined

* shall be the existence of the Agreement to aibitrate and the failure of one party to comply with

o ——————

that Agreement to arbitrate, and those issues shall be determined summarily by the court without
ajury. All other issues shall be decided by the arbitrator, whose decision thereon shall be final
and binding. There may be no appeal of an order compelling arbitration except as part of an
appeal concerning confirmation of the decision of the arbitrator,

(iii) Neither party shall institute any legal proceeding against the other to
enforce any nght hereunder, except that either party may institute litigation: (a) to enforce its
rights of arbitration hereunder; (b) to confirm and have judgment entered upon any arbitration
award issued hereunder; and (c) to stay the running of any statute of limitation or prevent any
other occurrence (including, without limitation, the passage of time) which would constitute
laches, estoppel, waiver or any other such legal consequence that suit is nccessary to avoid,
provided, however, that neither party shall pursue litigation under item (c) beyond such action as
is neccssary to prevent prejudice to its cause of action pending ultimate resolution by arbitration
under this Section 6.G.

(iv) If any dispute between the parties arises from or in connection with any
claim or litigation initiated by any third party (either as claimant, plaintiff, counter claimant, or
defendant/third party plaintiff), then, unless the parties agree otherwise, the resolution of that
dispute under the arbitration provisions of this Sectiop 7.G may, at the option of either party, be
deferred until the resolution of that third-party claim or litigation, provided, however that in the
event of any such dispute in connection with such a claim or litigation so initiated by a third
party, either party may at any time initiate arbitration under this Section 7.G to determine
prospective hability between the parties upon {acts which are stipulated, admitted solely for the
purpose of arbitrating prospective liability, or not reasonably in dispute. The issue of whether
any fact is "reasonably in dispute" under the preceding sentence shall be subject to mandatory
arbitration herevmder upon the demand of either party. In the event Railway is made a party to
such ciaim or litigation so initiated by a third party, Railway shall select its own counsel and
have coraplete control over all claim or litigation decisions concerning its participation in that
claim or litigation, regardless of whether Railway is required to, or in fact does, initiate a cross
claim, counterclaim or third-party claim under subclause (jii) of Subsection 7.G.(3) above, and
regardless of Contractor's indemnity obligations under Scction 3 above.

H  Governing Law. The laws of the Commonwealth of Virginia shall povern the
construction and interpretation of this Agreement and all rights and obligations of the parties
under it, except that the legal effect of any indemnity obligation under this Agreement for claims
arising from personal injury or property damage shall be governed by the law of the state m
which that personal infury or property damage occurred.
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L Captions.

The caption of the paragraphs and sections are inserted for convenience only and shall in no
way expand, restrict, or modify any of the terms and provisions hereof,

J.  Confidentiality.

The 1erms and conditions of this Apreemcnt shall be considered strictly confidential
between the parties hereto and neither party shall disclose any such term, condition, or Railway’
customer inforration for any other purpose other than such disclosures as may be required by any
govermnment authority in order that it may discharge its regulatory functions, or to each parties’
accountants, attorneys, agents and subcontractors who have a need to know the information, or as
may otherwise he required by law. :

IN WITNESS WHEREQF, the parties hereto have caused this Agreement to be executed
as of the day, month, and year first above written.

Norfolk Southern Railway Company

By: ﬂ.ﬂf@tu

Title: Dir}{tor Distribution Services

(Contractor) Rail Services Inc.

o Kell M

Tiﬂezwd Ch*
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In general, Contractor will perform the rail-highway intermodal transloading of the Product from
. tank cars at Railway’s transportation facility described in Appendix A.

In performance of its duties, Contractor shall:

(A)  Obtain a copy of Tariff NS 9328-C Bulk Distribution Tariff and review all scctions of
this manual with instructional implementation immediately. Contractor agrees to be governed by
such rules applicable to the operation as Railway may publish from time to time, which prescribe
certain responsibilities and authority concerning the operations and property of others, including
those of the Railway, in Contractor’s care, custody or control. A copy of the current editions of
these publications is attached or will be given to contractor and incorporated by reference as part

of this agreement.

(B) Provide and maintain sufficient yard vehicles, operating yard tractors, and transloading
equipment to meet service requirements and train schedunles. Equipment and tools must be in
operating condition at all times with inspections and upkeep provided.

(C)  Provide all yard vehicles with back-up alarms, speedometers, flashing strobe lights which
are to be working at all times when vehicles are in motion. Provide fire extinguishers in all
coptractor owned equipment, mainfain in serviceable condition, and make monthly inspections
as required by Railway policy.

(D) Provide and meaintain a two-way radio system for all vehicles used. Usc approved
Railway frequency. Additionally, provide hand-beld radios for transload personnel, yard
checkers, and office managers. Provide cell phone for Contractor’s on site Managers to provide
direct communication when necessary.

(B) Provide structured guidelines, documentation, and training for all personnel with
emphasis on hazmat training. Provide noisc monitoring and equipment to assure compliance
with Railway/OSHA standards, and enforce hearing protection requirements, if any, for all
transload operators at all imes while performing duties.

(F)  Maintain sufficient personnel at all times both inside and outside to perform quality, safe,
and sufficient service in accordance with Railway requirements. This includes qualified outside
supervisors during all loading and unloading times, management staff to oversee and insure that
duties are coordinated and performed in a safe, courteous, efficient menner. Supervisors will be
tesponsible for training and discipline. -Maintain a minimum work force which must be
approved and reviewed by Railway's Division Manager and have flexibility to respond to
volume adjustments as necessary. Contractor will provide sufficient manpower to support the
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operations of the Facjlity with a goal of providing 100% safety and customer satisfaction and in
accordance with Railway’s operating instructions and personnel. Coniractor shall provide any
and all operating and administrative services ordinarily and reasonably required in the operation
of a rail-highway intermodal facility for the transloading of denatured ethanol, including but not
limited to the performance of proper equipment inspections as requested by Railway
management, the maintenance of records relating to such inspections, and any other paper work
ordinarily and reasonably generated in the operation of such 2 facility.

(G) Perform joint safety audits with Railway®s personne] from time to time

(H) Provide Railwey with records of the kind and in the form specified by raiiroad that are
legible, neat, and accurate. Documents must be sufficient to support the facts in the event of any
dispute by litigation or otherwise. Contractor must maintain records consisient with the

requirements of this Agreement.

(®  Beresponsible for any portable office trailer, office rug sérvice, cleaning of offices,
restroom, and driver’s room. Supply the cleaning matcrial, toilet supplies, soap, paper towels,
and any other items necessary for cleaning and daily use of the facility. Clean these areas dajly
or as needed to maintain clean healithy work environment. Railway will provide structures for
office space for contractor administrative functions, outside personoel, and break room.

4)] Keep facility and fence lines free of trash and debris, weeds, grass, brush, etc., and cut
and or trim vegetation a mmimum of four (4) times during the growing season or as directed by
Railway Management. Ensure that the Joading and unloading tracks are kept free of all trash and
other materials at all times. Failure to maintain these areas will result in Railway handlmg and
billed back against the contractor at cost plus 10%.

(X) Keep all work and maintenance areas clean and organized at all times, provide up-to-date
MSDS information, and ensure compliance with all environmental regulations including disposal
of used oil, filters, and Jubricants. Ensure that all fuels, lubricants, and any other items used for
maintenance are properly stored and labeled.

(L)  Ensure that all inbound traffic is transloaded in a timely manner after placement, and that
outbound traffic is loaded in accordance with cutoffs, pull times and other service standards,
Ensure that all ground transfers are promptly notified and delivered per instructions.

(M) Contractor shall be responsible for all damages or costs resuiting from error of contractor
personne] and make immediate arrangements to correct or repair. Contractor shall be
responsible, at its sole cost, for all normal maintepance, repair and replacement to and of the
Facility and its constituent parts, including but not limited to plumbing, lights, wash systems,
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compressors, wash facilities, scales, gates, meters, and lights, and for any required certification
thereof.

(N)  Prepare necessary summary reports, daily pull and place sheets, end of month recaps,
computer updates

(O) Provide all back up paperwork for proof of proper notification and provide proper
information in Sims System.

(P)  Supply all fuel for cranes, yard tractors, and will provide on site fuel tank, if necessary,
Maintain on site fizel tank in compliance with all applicable laws regulating storage, use and
labeling requirements, and equipped with a spill over prevention basin capable of bolding 110%
of total capacity of above ground storage tank.

(Q  Railway's facility will be in operation in conformance with Section 1(A)(ii)iii. Railway
reserves the right in its sole discretion to change the hour of operafion of its facility and to
require Contractor to pexform its services on any day and at any time of the day. Contractor shall
not be entitled to bonus, extra or overtime compensation for service outs:de the normal operation
hours of the facility or on holidays other than et forth herein.

(R)  Comply with all applicable federal, state, and local laws, rules, regulations and
ordinances controlling air, water, noise, solid wastes, and other pollution or relating to the
storage, transport, release or disposal of hazardous materials, substances, or waste. Contractor
shall, at its own expense, make all modifications, repairs or additions to its equipment used in the
Transfer Operation and shall install and bear the expense of modifications or repairs to any
devices or equipment affecting its operations which may be required under any such laws, rules,
regulations or ordinances, or which is needed to safely conduct transloading operations.
Contractor shall promptly advise Railway when any of Railway’s equipment is in need of
maintenance, repairs, or replacement. Contractor shall not dispose of any wastes of any kind,
whether hazardous or not, at the Facility.
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Contractor will perform the transload services at the following rates of compensation:
Denatured Ethanol-
* Rates: ${lfver gallon, with a minimum of SYJJJJi over the Initial Term.

« Billing for Track Occupancy Charges (“TOC"): Contractor shall rctai:.% of all
collected TOC as compensation for the bilhing and collection of TOCs.

s  Other Services: All other depatured ethanol transload and services to be performed at no

further compensation.
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The name and address of the Railway employee to be notified under Section 1.G for any death or
injury or of any loss or damage to property is'

DIRECTOR DISTRIBUTION SERVICES
3 Commercial Place, Box 252

Norfolk, VA 32510

Phone: 757-823-54

Fax: 757-823-54
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INDEMNITY AND HOLD HARMI ESS AGREEMENT

This Indemnity and Hold Harmless Agreement (this “Agreement”™) 1s made by and among
,a (“Indemnitor™),

with a business address at

2 RSILeasing. Inc___ (-Operator’) with 2

business address at_4| 3] Ol<enne Rd Okams MT V4g8LY , and Norfolk Southern

Railway Company, a Virginia corporation (“Railroad™), with a business address at 110 Franklin
Road, S.E., Rozanoke, Virginia 24042-0041.

WHEREAS, Operator is a licensse of Railroad and underiakes various services for shippers and
customers of shippers using facilities located on property owned by Railroad (each a “Transfer
Facility” and collectively the “Transfer Facilities™), and

Indemnitor may be a shipper and may wish to undertake services for itself and/or for shippers
and customers of shippers on and using the Transfer Facilities, and

WHEREAS, Railroad is pot willing to allow Indemnitor to perform such services on and using
the Transfer Facilities unless Indemnitor enters into this Agreement agreeing to indemnify and
bold harmless Railroad and Operator and certain related parties of each of them, as provided
herzin;

NOW, THEREFORE, in consideration of the premises and the agreements contained herem, the
parties agree as follows:

SECTION 1. Access to Transfer Facilities. Railroad may from fime t0 time permit

Indemnitor to perform services for itself and/or for shippers and customers of shippers on and
utilizing one or more Transfer Facilities. The provisions of this Agreement shall apply to any
such services provided by Indemnitor on or using a Tremsier Facility and to any act(s) or
omission(s) of Indemmnitor at any Transfer Facility.

SECTION 2. Indemmitor’s Responsibility For Its Contractors and Agents. Should
Indemnitor engage the services of a contractor or agent, Indemnitor assumes full responsibility

and sball indemnify and hold harmless Railroad and Operator in accordance with the provisions
of Section 4 from any consequences of the acts and/or omissions of such contractor or agent.

SECTION 3. Indemmitor’s Obligations. In performing any services on or using any
Transfer Facility, Indemnitor will promptly clean up or cause the clean-up of any material,
commodity or product spilled through the act or omission of Indemnitor or 1ts contractors and/or
agents. Indemnitor will comply with. all federal, state and local laws, rules, regulations and
ordinances conirolling air, water, noise, solid waste, and other pollution and relating to the
slorage, transport, release or disposal of hazardous materials, substances, or waste. Indemnitor
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shall not dispose of any wastes of any kind, whether hazardous or not, on any Transfer Facility
or any premises owned or operated by Railroad or Operator or any affiliate of Operator.
Indemnitor shall immediately take steps to clean up and eliminate any violation of this Section 3
at the sole expense of Indemnitor. In addition, Indemnitor agrees to comply with and perform
any duties imposed upon motor carriers in Freight Tariff NS 9328-A. or eny successor or reissued

publications.

SECTION 4. Indempification. Indemnitor will be responsible for, and will indemmify
and hold harmless each of Operator and Railroad and cach of their respective shareholders,
directors, officers, agents, employees gnd affiliates from and against, any and all liabilities,
losses, damages, claims, suits, judgments, costs and expenses (including without Iimitation
attorneys’ fees) resulting from or in conncction with injury fo or death of any persons
whomsoever (including without limitation, agents, employees or representatives of Railroad or
Operator or Operator’s affiliates), or damage to or loss of any property whatsoever, including
commodity, caused directly or indirectly by any of its acts or omissions at a Transfer Facility or
relating to the performance of services by ademnitor at a Transfer Facility; provided, bowever,
that Indemnitor’s obligation 10 indemnify and hold harmless any party shall not apply to the
extent that any such injury, death, damage or loss is contributed to or caused by the negligence or
wrongful act(s) or omission(s) of such party.

SECTION 5. Governing Law. Except as othcrwise expressly provided in this contract,
the laws of Virginia shall govern the interpretation and performance of this Agrecment.

SECTION 6. Insurance. Indemnitor shall at its sole cost and expense obtain and
maintain during the period of this Agreement in a form and with companics satisfactory to
Railroad and Operator, the following insurance coverages:

(8) Workers’ Compensation Insurance to meet fully the requirement of any
compensation act, plan or legislative enactment applicable in connection with the death,
disability or injury of Indemnitor’s officers, agents, servants or employees.

(b) Employers’ Liability Insurance with limits of not Jess than $1,000,000
each accident, $1,000,000 policy limit for discase, and $1,000,000 each employee for

(¢)  Commercial General Liability Insurance with a combined single limit of
not less than (i) $5,000,000 per occurrence if Indemnitor will handle bazardous materials
at any Transfer Facility, or (ii) $1,000,000 per occurrence if Indemnitor will not be
handling any hazardous materials at any Transfer Facility, for injury to or death of
persons and damage to or loss or destruction of property. Such policy shall be endorsed
to provide products and completed operations coverage and contractual liability coverage
for liebility assumed under this Agreement, shall name Railroad and Operator as

- - —— e ——————— . — —
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additional insureds and shall include a severability of interests provision. The contractual
liability coverage shall be of a form that does pot deny coverage for operations conducted
within 50 feet of any railroad hazard.

(d  Truckers Liability Insurance with a combined single limit of not less than
(i) $5,000,000 per occurrence if Indemnitor will handle hazardous materials at emy
Trensfer Facility, or (ii) $1,000,000 per occurrence if Indemnitor will not be handling any
hazardous materials at any Transfer Facility, for injury to or death of persons and damage
to or loss or destruction of property. Said policy or policies shall be endorsed to provide
contractual liability coverage for liability assumed under this Agreement, shall name
Railroad and Operator as additional insureds and shall include a severability of inierests
provision. In addition, said policy or policies shall contain Endorsement Form MCS-90
for Motor Carrier Policies of Insurance for Public Liability under Section 30 of the Motor
Carrier Act of 1980, or Form MCS-82 motor carmrier public liability bond must be
obtained.

Licensee shall furnish certificates of insurance to Railroad’s Director Risk Management, Three
Commercial Place, Norfolk, Virginia 23510-2191, certifying the existence of such insurance.
Each insurance policy required by this Agreement shall be endorsed to state that coverage shall
not be suspended, voided, canceled, or reduced in coverage or limits without (30) days advance
writien notice to Railroed and Operator.

The furnishing and acceptance of the policies or cerfificates of insurance and bond
referred to above shall pot in any way or degree alter or lessen the liability of Indemnitor under
this Agreement.

SECTION 7. Assignment. No assignment of this Agreement is permitied witbout prior
written consent of the other parties hereto, except to successors in interest of a party.

SECTION 8 Waiver. Waiver by any party of any breach of these provisions shall not
be construed as a waiver of any breach.

SECTION 9. Headings. The section headings contained in this Agreement are for
convenience of reference only and in no way shall modify any of the terms or provisions of this

Agreement.

SECTION 10. Notices. Any notices, requests or other communications hereunder shall
be in writing and shall be deemed to have been duly given when made upon a party by personal
servicc at any place where they may be found or by mailing such notices, requests, or
communications by certificd mail, postage prepaid and retmn receipt requested, or by
internationally recognized courier, or by transmitting such potice by facsimile, in each case to the
following addresses or facsimile numbers, as the case may be:

[ —— s e e - ——
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INDEMNITOR: e
Telecopy:
RAILROAD: Director, Distribution Services .
Norfolk Southern Corporation

3 Comamercial Place
Norfolk, VA 23510
Telecopy:

OPERATOR: | Leas ne
13\ okemos Kal

__Okemos MT 488LY

Telecopy: 511~ 344~ 1154

or 1o such other addresses or telecopy numbers as such party may specify in a notice given to the
other party as provided in this Section 10.

SECTION 11. Counterparts; Facsimile. ~ This Agreement may be executed
simultaneously in several counterparts, and by facsimile, and each of such counterpart and
{acsimile signature shall be deemed an original, but all of such counterparts and facsimile
signatures together shall constitute one and the same instrument.

SECTION 12. Severability. In the event any provision of this Agreement is held by a
court of competent Jmsdxcmm to be mnvalid or unenforceable, such mvahd1ty or unenforceability

shall not affect any other provision of this Agreement.

a E—— . — — — -
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IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be executed by their
duly authorized representatives as of the date first above written.

INDEMNITOR: OPERATOR:

By: ' By: ]

Title: Title: Vl?_c :R-cfldcvd'

Date: Date: {- 30-08
NORFOLK SOUTHERN RAILWAY
COMPANY:

'Byj// 9 A

Title: EH—VI\M‘ pﬂ-tLJ‘u-. ircs
Date: LLLL/ rd
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CANADIAN NATIONAL RAILWAY CO., and GRAND TRUNK WESTERN
RAILROAD. INC.. Plaintiff. v. CITY OF ROCKWOOD, and WAYNE COLNITY,
Defendant.

CIVIL CASE NO. 04-30323

UNITED STALES DISTRICT COURT FOR THE EASTERN DISTRICT OF
MICHIGAN, SOUTHERN DIVISION

- 2005 U.S, Dist. LEXTS 40131
June 1, 2005, Decided

COUNSEL: [*1] For Canadian Nattonal Rilway Company, Grand Trunk Western Railroad, Incorporated, Plamuffs.
Howard E. Gurwm, Detroit, M1, James A Fletcher, Tletcher & Sippel (Chicago), Chicago, 1L

For Rackwood, City of, Defendant Steven A Roach, Nelson O Ropke, Miller, Canfield. (Detroit), Detroit, M1
For “;aync County, Defendant Kerry L Morgan, Randall A Pentwk, Pentiuk, Couvreur, Wyandotte, M1
JUDGES: PAUL V GADOLA, UNITED STA'1ES DISTRICT JUDGE

OPINIONBY: PAUL V GADOLA

OPINION:
OPINION AND ORDER GRANTING PRELIMINARY INJUNCTION

In this action for declaratory and injunctive relief, Plamtiffs Canadian National Raiiway Co . and its subsidiaty,
Grand Trunk Western Railroad. Inc {("GTW"), (collectively “CN") move the Court for a preluminary injunction prevent-
mg Detendants City of Rockwood and Wayne County from enforcing against CN zomng laws, permutting and preclear-
ance requuremnents, and other state and local regulations  Although CN's motion seeks a temporary restraimng order and
a prelimnary mmunction, CN's counsel has communicated to the Courr that they are seeking only a prelimipary mjunc-
tion As a result of ths communication, the court will only consider the request [*2] for a preliminary injunction,
which, for the followmng reasons, the Court will grant

1. BACKGROUND

CN 15 an mterstate ra1l transportation camer operating rail lines and facilitics 1 vanous states mcluding Michigan
Desiring to enter the market for hauling construction and demolition debnis ("CDD"), CN constructed a transload facil-
1ty on property owned by GTW 1n the city of Rockwood, Miclugan This facihity allows CDD transported from varous
locales by rail to be moved from rail cars onto trucks, which then haul the CDD to a nearby facility to dispose of it
Construcuon of the facility began 1n late October, 2004 and was completed in late November, 2004 The facibty has
been operational since December 6, 2004

CN does not operate the transload facility. Instead, 1t has entcred mto an agrecment with Industnal Waste Group.,
L L.C ("IWG"), 1o operate the fucthty IWG mn turn uses 1ts affiliate J R Wolfc Co to perform the actual operation of
the equipment at the facility. It 1s, however, CN, not IWG or 1ts aftiliate, which enters into contracts with shippers, bills
and collects from the shippers, and 1s liable to the shippers CN sets the rates which comprise [*3] all IWG's compensa-
tion for services rendered Furthermore, IWG must use equipment and personnel approved by CN, must meet the re-
quirements set by CN n their shupping contracts, must perform the transloading services to CN's satisfachon, and must
comply with CN's safety and behavior rules and guidelines Nevertheless, the agreement between CN and IWG provides
that WG 1s to bear the sole responsibility and expense of constructing, mauntaimng, and operating the transload facility,
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as well as ensunng that the facility comphes with all apphcable laws The agreement expressly states that IWG 1s to act
as an independent contractor and that the agrecment does not create an agency relationship between CN and IWG Fi-
nally, the agreecment contains an extensive indemnification clause that requires IWG to mdemnify and hold CN harm-
less from all habilitics, claims, costs, etc , anising from IWG's activines The mdemmification, though, does not extend
to consequential, special, incidental, or punitive damages See generally Termunal Construction and Services Agree-
ment, PL. Ex 4 (from hearing)

In early November, 2004, before constructian ot the facility was completed, the city of Rockwood [*4] dehvered
to CN a stop work order on the basis that CN had faled to obtam the necessary permts for the construction The order
required CN to cease and desist fiom further construction on the site unnl health and safety measures adopted by the
siate, county, and city have been met Shortly thereafter, the Wayne County Department of the Environment served CN
wath an order to cease and desist all carth changing activity until they had obtained a permt pursuant to the Wayne
County Soil Erosion and Sedimentation Control Ordinance

According to Wayne County, CN must comply with Wayne County's Soul Erosion Ordinance and Solid Waste Or-
dmance The Soil Erosion Ordinance required that CN obtain a permut for their carth disturbance and erect a silt barner
to prevent silt from washing into a nearby creek The Solid Waste Ordmmance requures that CN pave the mtenor haul
road of the facihity, operate the faciity in a manner that controls fugitive dust, such as by enclesing the facility m a
building, and submt a site plan 1o the county [or 1ts approval. The county 1s also requiring CN to submuit an off-site road
maintenance plan and a facility inclusion application Fnally, state Jaw [*S] requires that CN operate the facihity in
accordance with an approved site plan

CN demies that 1t 1s subject these state and local regulations, because the regulations attempt to regulate transporta-
tion by rail and any such state or local regulation 15 preempted by the Interstate Commerce Commussion Termmation
Act of 1995, Pub L No 104-88, 109 Stat 803 (1995) ("ICCTA™) Defendants, on the other hand, maintain that CN 1s
subject (o the regulations regardless of the ICCTA because the activities conducted at the transload facility are not
"transportation by rail carrier,” because IWG 1s not transporting by rail, but by truck, and IWG 1s not a rail carmer, but a
refusal hauter 49 US C § 1050)(a) Defendants also mamiain that the regulations at 1ssue are not preempted by the
ICCTA because they arc environmental regulations that do not prevent the operation of the transload facility and are a
valid exercise of Defendants' police power to protect the health and safety of the commumty Finally, Defendants argue
that any preemption of Defendants' regulations by the ICCTA would be unconstitutional

11. ANALYSIS
When ruling on a motion for a prelummnary [*6] mjunction, a district court must consider and balance four factors

(1) whether the movant has a strong likehihood of success on the ments,
(2} whether the movant would suffer irreparable mjury without the temporary restramung order,
{3) whether 1ssuance of the temporary restraimng order would cause substantial harm to others, and

{(4) whether the public interest would be served by 1ssuance of the temporary restraming order

Memphis Planned Parenthood, Inc v Sundquist, 175 F 3d 456, 460 (6th Cir 1999), Blue Cross & Blue Shield Mutual
of Ohio v Columba/HCA Healthcare Corp , 110 F 3d 318, 322 (6th Cir 1997), In re De Lorean Motor Co., 755 F 2d
1223, 1228 (6th Cir 1985) These four considerations "are factors to be balanced, not prerequisites that must be met *
DeLorean, 755 F 2d at 1229. A distnict court must make specific findings concerning each of the four factors unless
fewer are dispositive of the 1ssue Performance Unlimited v Questar Publishers, Inc, 52 F 3d 1373, 1381 (6th Cir
1995) As will be explained below, the balance of the factors favors [*7] granting the preliminary inyunction

A. Whether CN and GTW have a strong likelihood of success on the merits.

Congress enacted the ICCTA as a means of reducing the regulation of the railroad industry The hope was to faster
railrcad transportation as a safe, effective, competitive, and reasonable mode of transportation See 49 US C § 10101
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[ o this end, the ICCTA crcated the Surface Transportanon Board ("STB") and expressly granted it exclusive junsdic-
tion over-

(1) transportation by rail camers, and the remedics provided 1n this part wath respect to rates, classifica-
tions, rules (including car service, mterchange, and other operating rules), practices, routes, services, and
faciliies of such camers, and

(2) the construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, tcam,
switching, or side tracks, or facihties, even if the tracks are located, or miended to be located, entirely m
one State

49USC § 10501(h) The remedies provided by the ICCTA "with respect to rail transportation are exclusive and pre-
empt the remedies provided under Federal or State [*8] law " Id The junisdiction of the STB, however, 1s hmited fo
"transportation by rail carrier " J9 US C § 10501(a) By defimtion, “transportation” includes

(A) a locomotive, car, vehicle, vessel, warehouse, whart, prer, dock, yard, property, facility, instrumen-
tality, or equipment of any kind related to the movement of passengers or property, or both, by rail, re-
gardless of ownership or an agreement concerning use, and

(B) services related to that movement, including receipt. delivery, elevation, transfer in transit, refngera-
tion, icing, ventilation, storage, handling, and mnterchange of passengers and property

49USC § 10102(9) "Rail camner" 1s defined as "a person providing common carrier railroad transportation for com-
pensation.” 49 US C § /0102(5) Finally, included in the defimtion of "railroad” are,

(A) a bridge, car float, lighter, ferry, and intermodal equipment used by or in connection with a railroad,
(B) the road used by a rail carrier and owned by 1t or operated under an agreement, and

(C) a swiich, spur, track, terrunal, termenal facility, [*9] and a freight depot, yard, and ground, used or
necessary for transportation

49USC § 10102(6) If acuvities meet this defimtion of iransportation by rail camer, the STB has exclusive junsdic-
tion 49 US C 1050/¢b) Generally, any state and local laws or regulations that intrude upon this jurisdiction are pre-
cempted. Railroad Ventures, Inc v Surface Transp Bd, 299 F 3d 523, 561-63 (6th Cir 2002). "To come within the
preemptive scope of 49 U S C 10501(h), these activiies must be both. (1) transportation, and (2) performed by, or un-
der the auspices of, a rail camer.” Hi Tech Trans., LEC, Petiion for Declaratory Order, S T B Finance Docket No
34191, at 5 (Aug 14, 2003) (Shp Op.) Under this standard, activitics occurning at CN's transload facthity appear to meet
the defimtron of "transportation by rail carrier,” which would cause Defendants' regulations to be preempted

Defendants argue that this 15 not the case because the activities do not meet the ICCTA's defimtion of "transporta-
tion " This Court, though, agrees with the decision of other cours and of the [*10] STB, which have held that the ac-
tivities which take place at such transload facilities are considered "transportation” by the ICCTA See Green Mt R R
Corp v Vermont, 404 F 3d 638, 644 (2d Cir 2005) ("[The Railroad] serves mmdustries that rely on trucks to ansport
goods from the rail sate for processing, so the proposed transloading and storage facilities are integral to the railroad's
operation and are easily encompassed within the Trunsportation Board's exclusive yunisdiction over 'rail transporta-
tion ™), Grafion & Upton RR Co v Town of Milford, 337 I Supp 2d 233, 239 (D Mass 2004) ("Although the [rail-
road] Yard will clearly have a trucking component, an exarmnation of the analogous scenarios discussed in the cned
caselaw demonstrates that such a non-rail component s still subject to the preemptive effect of the ICCTA "), Norfolk
Southern Ry Co v City of Austell, 1997 US Dist LEXIS 17236, 1997 WL 1113647, *6 (N D Ga 1997) ("Based upon
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the ¢lear and unambiguouns language of the ICC1 A, the court concludes that the instant intermadal facility comes within
the ICCTA's defimtion of 'transportation by rail camers’ over which the S1B 18 {*11] given exclusive junsdiction under
49USC § 10501(h)1) I 1s uncontroverted that mtermodal facilities are faciliies that are operated i order to transfer
contaigers or trailers of cargo being shipped in interstate and foreygn commerce between tramns and tractor-trailer trucks
in & manner which permits and promotes effective competition and coordmation between rail and motor carmners ") See
also See [l Tech Trans, STB Finance Docket No 24192 (Slip Op at 5-6) ("There 15 no dispute that Hi Tech's transload-
ing actvities are within the broad defimtion of transportatton The Board has consistently found such activities 10 be
transportation under 49 I/.S C 10102¢9) See Green Mountamn Rairoad Corporation - Petition for Declaratory Order,
STB Financc Docket No 34052 (STB served May 28, 2002} (Green Mountain) (cement transloading facility), Jount
Petiuon for Decluratory Order -Boston and Maine Corporation and Town of Ayer, MA, SI'B Finance Docket No 33971
(STB served May 1. 2001) {Ayer) {automobile unloading facility) )

Defendants further arpue that the facihty's aclivities are not "transportation by rail [*12] carrier” because IWG. the
facihty's operator, 15 not a rail carrier Defendants rely on precedent which held that certain bulk distribution centers
operated by third-parties on land leased from the railroad were not subject o STB's junsdiction or federal preemption
Sce CFNR Operanng Co v Cuy of Amencan Canvon, 282 F Supp 2d 114, 1118 (ND Cal 2003} (holding that the
city's regulations were focused on "non-railroad business activities™), Florida East Coast Ry Co v City of West Palm
Beach, 266 F 3d 1324, 1329 (1 1th Cir 2001) (holding that the city's ordinances did "not constitute 'regulation of rail
transportation '), Growers Marketing Co v Pere Marquette Ry , 248 1 C C. 215, 226-27 (1941) ("Facilities provided
for the display and sale of perishable produce delivered at the produce terrunal are facilities for commercial transactions
not part of transportation ") These cascs are distinguishable by the fact the businesses which leased land from the rail-
roads for their distnbution centers were not common carriers, nor were they mvolved mn transportation per se They
were customers of the railroads, 1¢. shippers or |*13] receivers, who wished to locate their distribution centers as clase
to the pomnt of delivery as possible. For example, m CNFR Operatmg Company, the operator of the bulk distribution
center contracted with the ralroad to deliver pumuce and cement 1o the distmbution center The operator would then haul
the geods from the distnbution center to customers who had ordered it from the operator CFNR Operating Co, 282T
Supp 2d at 1118 Locaung the distributron center on railroad property did not transform the activitics taking place mnto
rail-road business or "transportation " /d at 1/18-19

The simation m anather case relied on by Defendants, H: Tech Trans, LLC, v New Jersev, 382 F 3d 295 (3d Cir
2004), was more subtle In that case, Hi Tech, the operator of a transload facihity ncarly identscal to that at 1ssue here,
braught an achion against New Jersey secking declaratory relief similar to that requested here The Third Circuit ruled
that the mansload facility, which loaded CDD from trucks onto rail cars for transportation by rail, did not mvolve
"“transportation by rail carner,” such that the ICCTA precmpted New Jersey's [*14] waste disposal regulatuons /d ar
308,49 US C § 10501(a). The Sixth Circuit’s conclusion was based on the fact that the railroad had virually no m-
volvement or control over the operation of the facility

Hr Tech operates 1ts facility under a License Agreement with [the railroad] Pursuant to the terms of
that hicense agreement, Hi Tech 1s permutted to use a portion of |the rail yard] for transloading Hi Tech 1s
responsible for constructing and mamntamng the facility and [the railroad] disclaims any hability for Hi
Tech's operations Thus, the License Agreement essentially eliminates [the railroad's] involvement in,
and responsibility for, the operation of H: Tech's facility Hi l'ech docs not claim that there 1s any agency
or cmployment relationship between 1t and [the railroad| or that |the railroad] sets or charges a fee to
those who bring C&D debns to Hi Tech's transloading facility

fd ar 308 (citanons omitted). The Third Circuit assumed, arguendo. that the transload facility met the statutory defim-
tion of "transportation™ and "ra1lroad,” but because Hi Tech was not a rail [*15] cammer, the activities occurrmg at the
facihity did not amount to "transportation by rail carrier," but rather "transportation 'tc raul carnier ™ Id ar 308-309

Accordingly, 1t 1s clear that i Tech sumply uses [the railroad's] property to load C&D debnis
mto/onto CPR's ralicars The mere fact that [the railroad] ulumately uses rail cars to transport the C&D
debnis Hi Tech loads does not morph Hi Tech's activities into "ransportation by rail carner "

Id at 3179 Since Hi Tech was not a rail carner, New Jersey's regulations were not preempted by the ICCTA. Id ar 310
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Prior to the Third Circwat's decision, 11 Tech had filed a petition for declaratory relief with the STB seeking a de-
termunation that the S1B had exclusive jurisdiction over Hi Tech's transload faciity See Hi Tech Trans, STB Finance
Dockel No 24192 The STB declined to 1ssuc the requested declaratory order because “it 1s clear that the Board does
not have junsdiction over truck-to-rail transloading activities that are not performed by a rail carnier or under the aus-
pices of a rail carmer holding itself out as providing those services. [*16] " Hi Tech, STB Fmance Docket No 24192,
at 5 (Shp Op ) (cmphasis added) The STB held that "there 1s no dispute that H: Tech's transloading activitics are within
the broad definition of transpertation The Board has consistently found such activaties to be transportation under 49
USC 10i02r9)" Id at 5-6 Nevertheless, the STB found that Hi Tech's activities did not meet the second half of the
stalulory equation, that being that the transportation must be performed by a rail camer The STB came to this conclu-
sion partly because the license agreement between Hi Tech and the railroad virtually eliminated any involvement n, or
liability for, the vperation of the facility on the part of the railroad, but also because the transportation agreement be-
tween the two made Hi Tech nothung more than a shipper Id at 6-7 The transportation agreement provided that

Hi Tech 1s solely responsible for loading C&D debnis ento rail cars at its own expense [The rarlroad]
does not hold iself out to provide C&D debns transloading service, quote rates for such services, or
charge customers for 1t. [The ratlroad] 15 responsible only for transporting [*17] the loaded rail cars

Y

L

The facts of thus casce establish that Hi Tech's relationship with [the railroad] 1s that of a shipper with a
carrier Hi Tech bnngs cargo and loads 1t onto rail cars, and [the railroad), under the Transportation
Agreement, hauls it to a destination designated by H1 Tech . There 1s no evidence that [the railroad]
quotes rates or charges compensation for usc of H1 Tech's transloading facility

Id. at 3, 6-7 Even though Hi Tech's activibes were transportation, Hi Tech's position was that of the operators m CFNR
Ocrating Company and Flonda East Coast Rarlway Company a customer of the railroad It was Hi Tech who was offer-
g the CIDD shipping service to the public, not the railroad. Although Hi Tech contracted wath the railroad to carry the
CDD, the actual shipping service was not performed by a rail carrier or under the auspices of a rail carrier hold-
ing itself out as providing those services.” Hi Tech, STB Finance Docket No 24192, at 5 (Ship Op ) Consequently,
the STB concluded that it did not have junsdiction over Hx Tech's activitics because those activities were not "an inte-
gral part of [the railroad's] [*18] provision of transportation by rail carner " Id at 7

Here, the relationship of IWG to CN 15 not one of a shapper to a carrier, but one of a contractor working "under the
auspices of a rail carmer.” Id at 5 1WG 1s not CN's customer Rather, IWG provides transloading services so that CN
may complete 1ts obligations under CN's transportation agreements with its shippers It 1s CN, the railroad, who 1s hold-
ing uself out as providing the CDD transloading services. CN mteracts with the shippers, quotes rates, contracts, bills
and collects. Thus, the CDD transloading services occurring at CN's transload fac:lity are "performed . . . under the
auspices of a rail carrier holding itself out as providing those services.” Hi Tech, STB Finance Docket No 24192,
at 5 (Shp Op ) For thus reason, the activities occurring at the Rockwood transload facility appear to be "integrally re-
lated to the provision of interstate rail service,” and are therefore subject to the STB's junsdiction and federal preemp-
tion Borough of Riverrdale, Petition for Declaratory Order, STB Finance Docket 33466, 4 S T B 380, 1999 STB
LEXIS 531 (Sepl. 9, 1999) (Slip Op at9)

Defendants also [*19] argue that the state and local regulations at 1ssue are not preempted because they are envi-
ronmental regulations that do not prevent the operation of the transload facility and are a vahd exercise of Defendants'
police powers to protect the health and safety of the community Sec Boston and Mane Corp v Town of Aver, 330
F 3d 12, 16-17 (Ist Cir 2003) ("The STB found state and local regulation to be permussible where it does not interfere
with interstate rail operations, and localies retam certan police powers to protect public health and safety * (Quotation
omutted)}), Fiynn v Burlington Northern Santu Fe Corp , 98 F Supp 2d 1186, 1189 (E D Wash 2000} While the
ICCTA does not preempt a local authonty's traditional police powers and environmental reguiations enacted mn accor-
dance with those powers, the ICCTA does preempt such regulatons that stand as an obstacle to a carmier's ability to con-
struct facihties or conduct operations City of Auburn v United States, 154 F 3d 1025 (9th Gir 1998); Green Mt R R
Corp , 404 F 3d a1 643-44
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It appears to the Court that the regulations imposed by Defendants [*20] are preempted Sec City of Auburn, 154
F 3d 1030-31; Green Mt RR Corp, 404 F 3d at 642, Svo Line R R Co v Cuy of Minneapolis, 38 F Supp 2d 1096,
1101 (D Minn 1998) As for Defendant Waync County's Soii Erosion and Sedimentation Contro] Ordmance and Sohd
Waste Ordinance, 1t appears to the Court that thesc environmental regulations are preempted mnsofar as they would re-
quire CN to make substantial capital improvements, thereby necessanly inierfering with CN's abality to carry outits
operations See CSX Transp , Inc v City of Plymouth, 92 F Supp 2d 643, 659 (E D Mich 2000) (Edmunds, J ), Green
Mt RR Corp, 404 F 3d at 644

Finally, Defendants argue that any preemption of Defendants’ regulations would be an unconstitutional use of Con-
gress's commerce power Defendants' argument 15 twofold First, Defendants charactenze therr regulations not as regu-
lations focused on the transload facility, but as regulations focused on the effect the facihty has on the environment
Using this charactenzation, Defendants then argue that instead of regulating an instrumentality of interstate commerce,
[*21] they arc regulatmg an activity that affects interstate cornmerce, and since the effect 1s incidental, the Commerce
Clause does not permit of preemption See United States v Lopez, 514 US 549, 1158 Cr 1624, 131 L Ed 2d 626
{1993) Second. Defendants argue that the regulations at i1ssuc are not the type that demand a national, uniform rule, and
that only diverse rules can meet the local necessities involved See Cooley v Bd of Wardens, 53U S 299, I3 L Ed 996
(1851)

Defendants first argument relics on the three permussible categories of Commerce Clause regulauon ¢nunciated tn
United States v Lopez 1) "the use of the channels of interstate commerce,” 2) "the instrumentaliies of mlerstate com-
merce,” and 3) “those activitics that substantially affect interstate commerce " Lopez, 514 U S at 558-59 If a regulation
15 of the third type, then the regulated activity must actually have a substantal effect on interstate commerce, not just an
incidental one Id at 557-59 However, "where a statute regulates the instrumentalities of interstate commerce,’ the law
need not address conduct having a substantial effect on mnterstate commerce m order to survive [*22}] a constitutional
challenge Rather, the mere character of the activities covered under the statute make them properly the subject of fed-
eral regulation " United States v Owens, 159 F 3d 221, 226 (6th Cir 1998)

Defendants contend that thewr regulations fall into the third category because they regulate environmental impact,
not the railroads They further argue that because the regulated activity’s impact on wnterstate commerce is only meiden-
tal, the regulations arc beyond the preempuve power of the Commerce Clause Defendants’ charactenzation, however, 18
maccurate The raillroads are one of the archetypical "instrumentalines of interstate commerce,” and as such any regula-
tion of them by Congress need not be aimed at "conduct having a substantial effect on interstate commerce i order to
survive a constututional challenge.” Id ; see Overstreet v North Shore Corp, 318 US 125, 130,63 S Ct 494,87 L Ed
656 (1943) (analogizing roads to railroad tracks m order to declare them mstrumentalities of interstate commerce)

Defendants' alternative argument refies on Cooley v Bd of Wardens, which upheld a state law that required ships to
employ a local ptlot to navigate [*23] the Port of Pluladelphia, and Ray v. Atlantic Richfield Co . 435U S 151, 98§
Ct 988, 55 L Ed 2d 179 (1978), which upheld another state law that required certain ships be escorted by tugboats
within the Puget Sound In each case, the Supreme Court upheld the local regulation because the local necessities in-
volved in navigation demanded specialized rules, not one national, umform rule. Cooley, 53 US at 319, Ray, 435 U S
at 179-80 Defendants argue that local land usc regulatons sumlarly require diverse and specialized rules m order to
take nto account local necessities.

Yet, one need only to look to the extensive federal land use regulations enacted for the protection of the environ-
ment and compiled in Title 40 of the Code of Federal Regulations to know that this 1s not always the case Furthermore,
the opmions in Cooley and Ray dealt wath the limutations on state regulation of interstate commerce 1mposed by the
dormant Commerce Clause, which "has long been recognized as a self-executing hmitation on the power of the States to
enact laws imposing substantial burdens on such commerce™ and "limuts the power of the States to erect barriers against
[*24] mtersiate trade” 1n areas where Congress has not legislated. Cooley, 53 U S at 318-19, Ray, 435 U S at 178;
South-Central Timber Dev, Inc v Wunmicke, 467 U S. 82, 87, 104 S Ct 2237, 81 L Ed 2d 71 (1984}, Lewas v Bt Inv
Managers, 447 U S 27, 35, 100S Ct 2009, 64 L Ed 2d 702 (1980) Whereas, the regulations at 1ssue here are not lim-
1ted through Congress's maction, but through Congress's express action, 1 ¢, the ICCTA expressly precmpts such regu-
lations, and ICCTA 15 an affirmative exercise of the Commerce Clause. "Because of the plenary nature of the commerce
power and because of the primacy accorded federal law by the supremacy clause, the balance of interests between the
federal and state governments 1s an mappropriate consideration in deterruning whether a federal act 1s a velid exercise
of the commerce power " Texas v United States, 730 F 2d 339, 351 (5th Cir 1984) (footmote omtted) Thus, both of
Defendants' constitutional arguments are unpersuasive
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CN has shown a strong hkehhood of success on the menis of nis case The Defendants' regulations appear to inter-
fere with CN's operations The state and local regulatuions at 1ssue appear to [*25] be both within the junisdiction of the
STB and preempted by the ICCTA

B. Whether CN will suffer irreparable Injury without the preliminary injunction.

CN has alleged that of Defendants’ regulations are enforced and 1t 1s prevented from operating the transload facihty,
then CN will suffer the loss of its current contract for transportation of CDD, as well as the loss of future contracts and
customer goodwill The Sixth Circunt has noted that "a plamntifl's harm 1s not ureparable 1f 1t 1s fully compensable by
money damages." Basicomputer Corp v Scott, 873 F 2d 507, 511 (6th Cir 1992} 1f the "nature of plaintiff's loss
would make damages difficult to calculate,” then an mjury 1s not "fully compensable by money damages " id (emphasis
added) This does not mean that whenever monetary damages are difficult to caiculate that the tnjury 1s rreparable
Rather, the very "nature” of the loss must be inherently difficult to calculate The loss of goodwill from existing cus-
tomers has also been held to be irreparable by the Sixth Circunt, as well as the loss of goodwill from prospective cus-
tomers Id et 512 ("The loss of customer goodwill [*26] often amounts 1o irreparable injury because the damages flow-
ng from such losses are difficult to compute "), Michigan Bell Tel Co v Engler, 257 F 3d 587, 599 (6th Cir 2001)

With this 1n mund, the loss of CN's current contract 1s not ireparable. because 1t 1s compensable by easily calculated
moncy damages Howcver, the loss of goodwill from CN's existmg customers 15 ureparable, as 15 the loss of goodwill
from prospective customers. The loss of future contracts and the loss of the opportumty to enter a market, here the mar-
ke1 for transpertation of CDD, are mherently speculative, making damages too difficult to calculate Hence, these loses
are also ireparable. Cf. CNFR Operuning Co . 282 F Supp 2d at 1119 Consequently, based on the loss of goodwill,
futurc contracts and market opportumties, the Court concludes that CN wall suffer imeparable mjury without the pre-
hminary mjunction.

C. Whether issuing the preliminary injunction order would not cause substantial harm to others.

Dcfendants allege that they will suffer substantial myury 1f an mjuncnion 1s 1ssued, because operation of the trans-
load facihity wall result m environmental [*27] polluthon On the contrary, there 1s nothing in the record to indicate that
CN's facility will cause substantial harm if allowed to operate as intended Federal environmental statutes and regula-
tions will sull be in force to address continuing environmental concems Scc Grafion & Upron R R Co , 337 F Supp
2d ar 239 Moreover, the services agreement between CN and IWG provides additional protections Also, according to
CN, CDD 1s both non-hazardous and non-putrescent. PI. Br atn 1 Therefore, the 1ssuance of the preliminary junction
would not cause substantral harm to others

D. Whether the public interest wonld be served by issuance of the injunction

While the 1ssuance of the prehmnary injunction would serve the public interest msofar as 1t would promote indus-
try in the region, the record docs not demonstrate that the shipment of CDD would be a significant mdustry Though, the
benefit of additional industry, when coupled with the protection offered by federal environmental regulations, does bal-
ancc against the potential harm such an industry mught have to the public interest As 1t stands, this factor mtlitates nei-
ther for, not against, the [*28] issuance of an mjunction

E. Balancing the four factors for a preliminary injunction

Three of the four factors, mcluding the most 1mportant factor of a strong likelihood of success, favor the granting of
the prelimunary injunction The fourth factor neither favors nor disfavors the 1t The Court will therefore grant the pre-
limimary ijunction

F. Posting of a Bond
Finally, Rule 65 of the Federal Rules of Citvil Procedure also requires that,

No restraining order or preliminary mjunction shall 1ssue except upon the giving of secutity by the appi-
cant, 1n such sum as the court deems proper, for the payment of such costs and damages as may be n-
curred or suffered by any party who 1s found to have been wrongfully enjoined or restrained
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Fed R Civ P 65(c) (emphasis added) Application of Rufe 65(c; has been construcd by the Sixth Circutt as beng
within the sound discretion of the tnal yjudge Urbain v Knupp Brothers Manufacturing Co , 217 F 2d 810 (6th Cir
1954) Failure to consider the question of security has been considered crror by the Sixth [*29] Crrcurt Beukema's Pe-
troleum Co v Admural Petroleum Co, 613 I 2d 626, 629 (6th Cir 1979)

The sum posted on bond should reflect the imit that may be recovered by a wrongfuily enjomned party, because a
party later found to have been enjoined wrongfully will be limited to that amount Since 1t appears at this trme that De-
fendant mght suffer only minimal loss or damage by reason of the 1ssuance of this prelimimnary injunction, a bond of $
10,000 1s required of Plamnnff
111. CONCLUSION

ACCORDINGLY, IT IS HEREBY ORDERED that Plamt ffs' moton for a prelimnary mjunction [docket eniry
5, erroneously refiled as docket entry 20] 1s GRANTED.

IT IS FURTHER ORDERED that Plamnuffs’ motion for a lemporary restraimng order [docket entry 5, errone-
ously refiled as docket entry 20] 1s DENIED.

IT IS FURTHER ORDERED that Defendant City of Rockwood's motion for Ieave to file a supplemental re-
sponse [docket entry 21] 1s GRANTED.

SO ORDERED,

Dated. Juae 1, 2005
HONORABLE PAUL V GADOLA
UNITED STATES DISTRICT JUDGE



