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Before The
Surface Transportation Board

Finance Docket No. 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

RESPONSE OF NORFOLK SOUTHERN RAILWAY COMPANY TO
PETITION FOR DECLARATORY ORDER

The Petition by the City of Alexandria, Virginia ("Alexandria" or the "City") for a

Declaratory Order is without merit. The simple fact is that, contrary to what is alleged by

the City, the Norfolk Southern Railway Company ("Norfolk Southern") cthanol

transloadmg facility located in Alexandria, Virginia (the "Facility'*) is not leased to

Norfolk Southern's contractor, RSI Leasing, LLC ("RSI"), or to any other party Instead,

the Facility is owned and operated by and on behalf of Norfolk Southern The City's

Petition should be denied.

Moreover, as will be made clear, this matter goes beyond the narrow legal

questions presented to the Surface Transportation Board (the "Board'*). Indeed, the City

has filed its Petition, based as it is on mere speculation with no evidence, in the heat of

political passions that threaten to boil over and overwhelm reason as an interstate railroad

attempts to be a good corporate citizen while carrying on its business. This proceeding

involves an Alexandria City Council member's reference to a "three mile" impact area

and other reckless statements that unnecessarily inflame fear in the Alexandria



community It involves nothing less than political vows to do "everything [the-tily of

Alexandria] can do to shut down this facility/' ignoring two years of communication and

cooperation and ultimate findings by City officials that the Facility meets all of the

requirements of the Statewide Fire Prevention Code. All of this is about the

transportation of ethanol, the use of which the Federal government effectively mandates '

There can be no disagreement as to the facts The relevant facts set forth herein

arc undisputed, coming from the City itself or otherwise supported with documentation.

There is no disagreement as to the relevant law While Norfolk Southern disagrees with

the City's interpretation of a Department of Transportation's Pipeline and Hazardous

Materials Safety Administration ("DOT") regulation and the City's erroneous belief that

the regulation applies to transloading facilities, Norfolk Southern demonstrates that

application of that regulation is not relevant to the Board's review of the City's Petition.

Otherwise, the parties agree as to the application of law.

The Board has all the information it needs to decide the City's Petition. It should

not permit the City to perpetuate this proceeding further by engaging in unnecessary

discovery. As will be shown, the City is, and has been, engaged in a political battle, and

1 Under the Clean Air Act, EPA requires that reformulated gasoline ("RFC") be
used in certain regions, and other regions have voluntarily adopted such requirements
Much of Northern VA is required to use RFC. The law specifies that RFC contain
oxygen (2 percent by weight). Sec Clean Air Act Section 21 l(k), 42 U.S.C. 7545
Ethanol and MTBE (methyl tertiary butyl ether) are the two most commonly used
substances that add oxygen to gasoline. Because of concerns with MTBE in
groundwaler, many oil companies are opting to use ethanol, and in fact the federal
government encourages use of ethanol in general as an energy resource. Sec, e g, "Fact
Sheet: Harnessing the Power of Technology for a Secure Energy Future,"
http'/Avww whitehouse.gov/news/releases/2007/02/20070222-2 html (section titled
Ethanol And Other Biofuels Are Part Of A Larger Strategy To Address Energy Security,
Cleaner Air, And Climate Change), Feb 22, 2007, Fact Sheet Developing Renewable
Fuels and Clean Diesel Technologies",
http://www.whilehouse gov/news/rclcases/2005/05/20050516-3.html, May 16,2005.



the Board should not allow itself to be brought into the melee, permitting us processes to

be used to perpetuate the conflict.

This Response will first set out the history and background of the controversy

leading up to the filing of the Petition It will then detail the facts regarding the Facility

and its operations, a picture of reality that is woefully lacking in the Petition Contrary to

the claims set forth in the Petition, the Facility is not leased to anyone - it is owned and

operated by and on behalf of Norfolk Southern This Response will demonstrate why the

cited DOT regulation regarding the transport of hazardous materials is both inapplicable

to transportation to the Facility and, more importantly, not relevant to the Board's

analysis as to whether the Facility is operated by or on behalf of the railroad Finally, this

Response will detail why the Petition must be denied without the need for discovery.

HISTORY AND BACKGROUND

History of the Van Dorn Street Yard Area

Norfolk Southern and its predecessors have operated in the City of Alexandria for

over a century An important pan of those operations have taken place at the Van Dom

Street Yard Over the years, that yard has been very active It supports traffic moving

over the four adjacent main line tracks. (Not only Norfolk Southern, but also Virginia

Railway Express and Amtrak operate over those main line tracks.) As recently as 2006,

the yard served as an intcrmodal facility with nearly 100 trucks per day entering and

leaving the yard.

Van Dorn Street Yard is located in the western part of the city in an area that,

until recently, was characteristically highly industrial. The immediate area is still largely



an industrial area * for example nearby is Virginia Paving Company, an asphatf paving

producer, and abutting the yard is the Covanta Alexandria/Arlington Wasle-lo-Energy

Facility, co-owned by the City of Alexandria and Arlington County and constructed in

1988.

Lately, however, the City has allowed construction and location of some

residential units in the area, and has itselflocated educational facilities there,

notwithstanding the continued rail and other industrial use. The military, which had a

base located at Cameron Station, sold the property to a developer in the mid-1990's, and

Alexandria permitted residential townhouse development on this former army base

About the same time, a developer purchased and began constructing a residential area

called Summers Grove In the same area, the City built Samuel W Tucker Elementary

School, which was opened in September 2000.2 The City wants to move other non-

mdustnal facilities lo the area, and finds the presence of Virginia Paving and Norfolk

Southern to be a hindrance

The History of the Facility and the City's Involvement

Norfolk Southern first met with the mayor of Alexandria over two years ago to

open the communication stream concerning what was then a proposed facility. Norfolk

Southern thereafter promptly began working with Alexandria city officials concerning the

proper configuration and equipment for the Facility to be located in the yard

This consultation led the Facility to be configured, for example, with four new

fire hydrants, several eye wash stations and other safety equipment, a bermed area



capable of holding the entire liquid contents of eighteen rail tank cars (or well over

515,000 gallons), and special grounding rods designed to prevent the discharge of static

electricity. Norfolk Southern, as requested by city officials, purchased 1,640 gallons of

specialized ethanol fire-fighting foam (**AR-AFFF Foam")," and, before the Facility

opened, prepositioned that AR-AFFF Foam at the Facility in a special temperature

controlled container.4

Norfolk Southern wrote letters to the City, explaining when it intended to begin

construction, and then again when it discovered that construction would be somewhat

delayed.5 It consulted with City offices during the design of the Facility. During the

construction phase, Norfolk Southern, in coordination with-Alexandria's water

Tucker Elementary is not located adjacent to the Facility Separating the specially
bermed and fenced Facility and Tucker Elementary is an asphalted expanse, four main
line tracks, and a wide, free flowing stream which is now a part of a flood control project.
3 The "AR" in "AR-AFFF" stands for "alcohol resistant." Ethanol has an affinity
for water, so it is difficult, though not impossible, to fight an ethanol fire with water or
non-alcohol resistant foam.
4 Much is made in both the Petition and the public forums that the City did not have
a means to deliver the AR-AFFF Foam. It was 2006, however, when the City told
Norfolk Southern to acquire the foam, so it would be reasonable for Norfolk Southern to
assume that the City either had, or intended to acquire, a means to deliver the foam. Not
only did the City not tell Norfolk Southern that it did not have the means to apply the
foam, apparently, the City believed it did, in fact, have that capability. Sec. City
Memorandum, communicated from Robert Rodriguez (Alexandria Chief Fire Marshall)
to John Catlett (Alexandria Director of Code Enforcement), via e-mail dated November
28,2007 attached as Exhibit A ("Alcohol fuel fires require alcohol resistant foam that is
designed to work with alcohols and polar solvents. Norfolk Southern has agreed to
provide up to 1600 gallons of AFFF type foam in portable containers to be stored on site
for use by the Alexandria Fire Department. Currently, the fire department already
carries this type of foam on most of the unit") (emphasis added). As is discussed further
below, City officials were instructed beginning January 2, 2008 not to communicate with
Norfolk Southern See note 7 and accompanying text The City should not be heard to
complain about Norfolk Southern initiating operations at a time that the City did not have
the capacity to utilize the foam when it was under a communications lock down until
after operations were initiated Sec Petition at 4 (claiming that "the operation started at a
point when the railroad knew that the City (as well as all other jurisdictions in the region)
lacked even the most basic equipment and material to fight an ethanol-fueled fire")



department agents, connected the Facility and its four fire hydrants to the City's water

system On November 8. 2007, an on-site meeting was held with City officials to discuss
i

the Facility, and Norfolk Southern informed the City that il intended to open the facility

mApnl2008.6

Unbeknownst to Norfolk Southern at the time, in early 2008, the City gave strict

instructions to its officials to cut off communication with Norfolk Southern.7 As the date

approached for the Facility to begin operations, Norfolk Southern and its contractor RSI

called the City's fire department several times to arrange delivery of the Facility's keys

so that that the fire department would have twenty-four hour access to the Facility For

some time, the City's fire department ignored the calls and declined delivery of the keys.

5 These letters are attached as Exhibits B and C
6 See Exhibit A' "Norfolk Southern provided an educational briefing on how
exactly the process will function. The target date to begin operation has been identified
as April of 2008"
7 See e-mail from Michcle Evans (Alexanna Deputy City Manager) to John Catlett
(Alexandria Director of Code Enforcement), Tgnacio Pcssora (Alexandria City Attorney)
and another unnamed person, dated January 2, 2008 (Exhibit D) (''Please do not
communicate with Norfolk Southern further until we have determined the status of this").
The prohibition on communication with Norfolk Southern continued for several months.
See e-mail from Robert Rodriguez (Alexandria Chief Fire Marshall) to Ignacio Pessoa
and Richard Josephson (Alexandria Department of Planning and Zoning), dated April 1,
2008 (noting that the City had received communication from Norfolk Southern's
contractor about commencing operations, but expressing concern that he has not received
any further direction regarding communication with Norfolk Southern since receiving the
instruction to "monitor and report") Appendix E.



The City's Efforts to Remove the Facility

Notwithstanding this significant interaction with the City, the Mayor and the City

Council have claimed that they were taken by surprise by the presence of the Facility in

A ^^^

its community. They are determined to have it removed: 'The City is moving forward

[to do] everything we can to shut down this facility... "9

To accomplish the removal of the Norfolk Southern Facility, Alexandria first tried

to apply a city ordinance that, on its face, applied only to the hauling of construction

equipment and supplies, and dirt and debris or fill of any type, to the movement of

cthanol. That City Ordinance is reproduced in Exhibit I. On June 3,2008, the City

unilaterally issued Norfolk Southern a hauling permit pursuant to that ordinance, placing

limits on the time that the Facility could be open, and the number of trucks that could

enter or leave the Facility, as well as truck routing restrictions. The permit is reproduced

as Exhibit J. Not surprisingly, Norfolk Southern declined to accept the permit that (1) it

did not request, (2) was issued pursuant to a City ordinance that on its face did not apply

to the movement of ethanol, and (3) was otherwise preempted. Norfolk Southern's letter

declining the permit is reproduced as Exhibit K.

o ^^

The City was not taken by surprise by the presence of the Facility. The City has
posted on its website a four-page chronology of the internal and external communications
that took place with regard to the Facility over the past 2 years That chronology is
reproduced in Exhibit F Norfolk Southern does not agree with all of the entries, and
cannot vouch for the entries concerning communications to which it was not a party, but
does note that the evidence demonstrates that there were no surprises. The memorandum
from the Chief Fire Marshall to the City Attorney, dated January 25,2008, is illustrative
of the amount of information available to the City That memorandum is attached as
Exhibit G.
9 "Statement of the Mayor and City Council on the Norfolk Southern Ethanol
Transloadmg Facility," undated, reproduced as Exhibit H



The Mayor called Norfolk Southern to a City Council meeting on May £?. 2008.10

At that meeting, the Alexandria Fire Chief informed the City Council that the Facility, in

its present configuration, "meets all requirements of [the] Statewide Fire Prevention

Code" for facilities of this type 'l After being informed by the City Attorney that the

Facility is a railroad facility covered by 49 U S.C. Section I0501(b),12 the Mayor made it

clear that the law did not matter, stating that "we arc going to do everything we can to

cease operations, shut you down and get you out of the city -ok- plain and simple "I3

The Mayor was not alone. The Vice Mayor spoke of a "three-mile" accident impact area

and another Council member compared Norfolk Southern's presence to "a neighbor who

moves into the vacant house and turns it into a crackhouse."14

Notwithstanding this, Norfolk Southern continued to cooperate with city officials.

When informed that the City had no equipment to deliver the foam it had asked Norfolk

Southern to provide, Norfolk Southern purchased for the City the requested AR-AFFF

Foam delivery equipment and a heavy duty pickup truck dedicated to pull that equipment.

Norfolk Southern donated its own AR-AFFF Foam and continued use of the climate

control container to Alexandria, and purchased substantially more AR-AFFF Foam for

10 The video of this May 27,2008 City Council meeting is available on the world
wide web at htlp-//alexandna.flranicus com/ViewPublisher.php?view id=2. and
references to that video will be made by a reference to the "City Council Meeting Video"
followed by a time stamp location within that video
11 Sec the presentation by the Alexandria Fire Chief in Exhibit L, page 5
(unnumbered pages); see_also, City Council Meeting Video at 1:16*52.
12 The Alexandria City Attorney advised the Alexandria City Council that it was his
conclusion, arrived at after further investigation, that the facility was operated as an
integral part of the railroads operations covered by 49 U.S.C Section 10501(b). City
Council Video at 1 55-35
13 Jd_at2 18:40
14 Id at 1:28-00 and 2 30.51.



use by the City 15 Over an extended period, Norfolk Southern provided facilities for

firefighter training and support This equipment, AR-AFFF Foam and training benefit

the City of Alexandria and its mutual aid jurisdictions with respect to any ethanol

incident regardless of origin.

Alexandria was not satisfied It modified the construction equipment and supply

hauling ordinance in direct response to the presence of the Facility16 so that it now

applies to the transloading of all bulk commodities - Hour, corn syrups, and other bulk

transload commodities - moving from a rail head to a non-retail facility. That City

Ordinance is reproduced in Exhibit M.

•

Other Legal Actions involving the Facility

Finally, due to the City's continued public threats to close the Facility and

Norfolk Southern's unsuccessful efforts to resolve the City's objections to the Facility by

addressing the City's expressed safety concerns, Norfolk Southern had no recourse but to

file suit in the U S. Distnct Court for the Eastern Distnct of Virginia seeking a

declaration that the haulage ordinances and the permit issued thereunder do not apply or

otherwise are preempted. That complaint is reproduced in Exhibit N. Norfolk Southern

called the City Attorney to inform him of the suit, and ensured that he had a copy of the

complaint.

The complaint enunciated facts clearly in conflict with those later contained in the

City's Petition, in particular with regard to two central (but erroneous) claims essential to

15 The equipment Norfolk Southern purchased for the City has an on-board supply
of foam. The 1,640 gallons of foam that Norfolk Southern purchased remains just
outside of the Facility m the specially-equipped climate controlled container.
16 Id. at 2.00:09.
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that Petition - whether- (1) the Facility was leased to RSI (it is not) and (2) whether RSI

operated the Facility independent of Norfolk Southern (it does not) Despite having the

complaint in hand, and despite the several avenues of communication open with Norfolk

Southern and the demonstrated cooperative efforts taken by Norfolk Southern, the City

filed Us Petition for Declaratory Order.17

The Petition claims that Norfolk Southern lied to Alexandria18 and, apparently,

the U.S. District Court for the Eastern District of Virginia.'9 It slates:

In this case, Norfolk Southern claims that the ethanol
Iransloading operation is being conducted by or on behalf
of the railroad, and that local regulation is preempted
However, the facts of the operation demonstrate otherwise
Norfolk Southern appears to be simply a landlord renting to
an independent operator.

Petition at 7. Further, the Petition claims'

At the Alexandria facility, the ethanol from the railway
tank cars is directly offloaded to the roadway tanker
trailers. * * * The operation is being conducted as if the
railway tank cars are being unloaded by a private operator,
not a rail carrier. * * * RSI's president publicly stated in
January 2008 that the subject facility is his company's
"newest terminal in Alexandria, Virginia, which will open
early next year and be dedicated exclusively to the
shipment of ethanol"

Petition at 8

17 According to the City's timeline, the Petition and the Complaint were filed on
June 18, 2008. See. Exhibit F This is incorrect Norfolk Southern filed the Complaint
on June 16,2008 and the City filed its Petition on June 17,2008.
18 Given the facts, coming from ihe City this allegation is simply astounding.
19 It is not clear when the City Attorney's office changed its mind about the nature
of the operations at the Facility. As discussed above in note 12, the City Attorney
advised the Mayor and the City Council of his conclusion that the Facility was operated
by or on behalf of Norfolk Southern in pursuit of its interstate rail operations, and
preempted by 49 U.S.C. 10501(b).

11



The only piece of evidence that Alexandria relics upon to demonstrate its central

and determinative alleged fact that the Norfolk Southern - RSI relationship is that of

landlord-lessee is a single article appeanng in January 2008 in the Greater Lansing

Business Monthly. The "public statement1' attributed to the RSI president is the Greater

Lansing Business Monthly's characterization of something RSI's president said

Assistant City Attorney Christopher Spera is quoted as saying "We don't know

the actual wording of the arrangement between Norfolk Southern and RSI because they

have not shared thai with us,"20 but Alexandria has not asked Norfolk Southern for the

RSI Agreement (it is provided as an exhibit to this Response), clarification or

documentation regarding the facts It is to these facts that this Response now turns.

THE FACTS

Norfolk Southern provides, as Exhibit P, a redacted copy of the contract between

Norfolk Southern and RSI relating to the operation of the Alexandria elhanol transload

facility. If the Board does not dismiss this proceeding, Norfolk Southern, upon the

issuance of a protective order in this proceeding, will produce to Alexandria and the
i

Board, an unredacted copy of the same2I That contract (the "RSI Agreement")

demonstrates*

20 "City Files Petition Against Norfolk Southern: Mayor issues apology to the
citizens for ethanol operation," Alexandria Ga/ette Packet, June 19,2008, attached as
Exhibit O.
21 There are two pieces of information redacted, both found in Appendix C to the
RSI Agreement The first is the pcr-gallon transloaded rate that Norfolk Southern pays to
RSI as compensation for RSI providing the transloading services for Norfolk Southern.
The second is the percentage of other amounts (track occupancy charges ("TOCs") that
Norfolk Southern charges its customers) which RSI collects and remits over to Norfolk
Southern. This latter payment made by Norfolk Southern to RSI is compensation for the
billing and collecting of the TOCs. One exhibit to the RSI Agreement should have been

12



• RSI is a contractor, providing its services to Norfolk Southern. •• '

• RSI does not lease the property, and has no right to admit, deny, sell or market the

Facility's services to anyone.

• The Facility is Norfolk Southern's, and Norfolk Southern's alone.

But the Petition is as much about what is being transloaded and the Facility as it is about

the legal arrangements between RSI and Norfolk Southern

Ethanol

Ethanol is a clean-burning, high-octane motor fuel that is produced from

renewable sources. At its most basic, ethanol is gram alcoHbl, produced from crops such

as corn. Pure ethanol is not generally used as a motor fuel, instead, ethanol generally is

combined with unleaded gasoline al blending facilities with a resulting mixture to be

provided to local gasoline filling stations for use in commercial and private vehicles

Unlike gasoline, ethanol does not transport well in pipelines. It has a chemical

affinity to water and other contaminants. Therefore, over long distances it must travel by

truck, train or barge If the ethanol moves over long distances by train, it often must be

transloaded from the train car to a truck to move between the rail transloading facility and

the blending facility

Norfolk Southern did not introduce ethanol transportation to the City of

Alexandria. As the City's fire chief noted to the City Council, "it is important to note

an indemnity agreement that all truck operators would be expected to sign before
obtaining access to the Facility Unfortunately, what was attached to the RSI agreement
was a form appropriate to a different type of facility In any event, the form provides no
nghts on RSI or change the nature of the underlying agreement

13



that,.. as long as you have been hearing about 'live green, go yellow,' ... that*product

has been traveling through the area "22

Van Porn Street Yard and the Facility

As discussed above, Norfolk Southern and its predecessors have operated in

Alexandria for over a century In Alexandria, just off of the Van Dom Street exit from

the Capital Beltway, is a rail yard that has a long history m this mixed use

neighborhood.23 At one time, circus trains were unloaded in the yard. Up until a couple

years ago, the yard also held an intermodal facility dedicated to the movement of United

Parcel Service traffic, with trucks entering and leaving the facility at a rate sometimes as

high as 100 per day.

The yard is uniquely located near major interstate highway and rail facilities.

This is important when it comes to the movement of intermodal, ethanol and other bulk

commodities that require transloadmg for movement to the product's final destination.

At this yard, Norfolk Southern operates several through and local trains daily,

both within and through Alexandria. The movements of rail cars within the Van Dom

Street Yard and switch service to the Facility are performed by Norfolk Southern

employees.

Encompassed within the Van Dorn Street Yard is an area that is segregated by

physical barriers (berms, spill containment, mil track and tank car electrical grounding

system, and fences) that is used for the transloading of elhanol - the "Facility."

22 City Council Meeting Video, at 1 41:20.
23 The immediate neighborhood includes a [concrete/asphalt] transloading, a waste-
lo-encrgy facility, a waste oil recycling plant and an impound lot, in addition to the
residential and the educational facility. Id., statement of Vice Mayor Pepper at 2.24.25.
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Currently, one train daily enters Van Dorn Street Yard transporting rail tank.cars loaded

with ethanol which is being shipped from various locations in the Mid-Western and

Western United States The loaded ethanol tank cars are placed at the Facility by a

Norfolk Southern switch crew Monday through Friday on the specially designed and built

twenty-car unloading track located within the bermed spill containment area24

The ethanol in the tank cars is subsequently transloaded from the rail cars to

empty trucks by Norfolk Southern's contractor, RSI25 Another Norfolk Southern switch

crew on Monday through Friday pulls the "residue** tank cars after they have been

unloaded so these tank cars can be returned to their origins (the various ethanol

production facilities in the Mid-Western and Western United States) or otherwise are

used in the interstate rail transportation system.

As is typical of railroad facilities, the Facility is capable of operations twenty-four
t

hour per day. Due to interstate rail operations, rail cars are generally delivered and pulled

from the Facility at night (5 pm to 5 am), and transloading operations are generally

conducted between 7 am and 6 pm, but the Facility is able to operate around the clock.

The ethanol arrives at the Facility in railroad tank cars that hold approximately

29,000 gallons each. The Facility can hold up to 20 rail tank cars on the specially

designed unloading track. Additional loaded tank cars can also be stored incidental to

transportation inside the fenced Facility. Currently up to three rail cars can be

transloaded to trucks at a time. Norfolk Southern is transloading ethanol into

24 The bcrtncd spill containment area is capable of containing 515,282 gallons, or
the equivalent of liquid that would be released if eighteen tank cars simultaneously lost
their entire load. See id_, statement of Alexandria Fire Chief, at 1 • 14-26

The transloading takes place pursuant to a "closed loop system" where even the
vapors are recovered See id., statement of Alexandria Fire Chief, at 1.17 53. "There is
nothing that escapes into the atmosphere during the transfer operation " Id. at 1:18:16

15



approximately 24 trucks per day This number, however, can and will go up or down on

a daily basis, depending upon interstate rail operations, the number of elhanol rail tank

cars in the transportation system, and ethanol customer demands

When empty trucks arrive for transloadmg at the Facility, the trucks are queued

within the Facility or inside the railroad yard (notably not on any city street). After the

ethanol has been transloaded into the trucks, the elhanol is then transported in the trucks

to various gasoline blending facilities located elsewhere in the Commonwealth of

Virginia. Customer use of the transportation and transloading services offered by the

Facility is increasing

The Norfolk Southern/RSI Agreement

The Norfolk Southern/RSI Agreement clearly sets up a contractor relationship,

not a leasing relationship. It requires RSJ, as Norfolk Southern's contractor, to operate

the Facility during certain set hours, maintain the site, perform transloading services, test

the product transloaded, and collect and pay over to Norfolk Southern certain payments.

It requires RSI to provide those other miscellaneous additional services which Norfolk

Southern deems reasonably necessary for the efficient operation of the Terminal

Norfolk Southern, in turn, pays RSI for its services on a per gallon basis, with a minimum

annual payment, plus, as special compensation for certain billing and processing services,

a percentage'of Track Occupancy Charges collected from Norfolk Southern rail

customers.

The RSI Agreement requires RSI to provide the proper employees and equipment,

and to train the employees and maintain its equipment It requires RSJ to perform

Ifi



employee screening on any of the employees thai RSI uses at the Facility Nol;

withstanding that, Norfolk Southern still retains the right to exclude any person from

working at the Facility

Under the RST Agreement, RSI has no right to market the Facility's services to

anyone. RSI does not have the nght to set or collect fees from any third party for its

services. If Norfolk Southern decides that it wants to change the nature of the Facility

from an cthanol transload facility to any other type of railroad facility, Norfolk Southern

has the right to terminate the RSI Agreement on thirty (30) days notice.

Alexandria makes several erroneous statements in its Petition, and has made other

misstatements m the public arena,26 but the central erroneous statement is that the Facility

is leased to RSI. The Facility is not.

The Law

Both Norfolk Southern and the City agree on the applicable statutory provision.

Section 10502(b) of Title 49 currently reads:

(b) The jurisdiction of the Board over -

(1) transportation by rail carriers, and the remedies
provided in this part with respect to rates, classifications, rules (including
car service, interchange, and other operating rules), practices, routes,
services, and facilities of such carriers; and

26 For example, in the Petition, the City complains that "[n]either Norfolk Southern
nor RSI provided any public information or outreach pnor to commencing operation "
Petition at 4 Throughout this Response, Norfolk Southern demonstrates that it began
and sustained outreach to the City to the best of its ability The City cannot complain
about any lack of communication with it intentionally cuts off that communication Sec
Exhibit E. Further, any claims by the City that Norfolk Southern did not communicate
with the City about the impending opening of the Facility are wrong, as demonstrated by
the City's own documents. Sec Exhibit Q. e-mail from Jeffrey Fanicr (Alexandria
Planning and Zoning Division Chief) to Richard Josephson, dated April 4, 2008 (e-mail
seeing direction because Norfolk Southern "want[s] to open next week")
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(2) the construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial, team, switching, or
side tracks, or facilities, even if the tracks are located, or intended to be
located, entirely in one State,

is exclusive Except as otherwise provided in this part, the remedies
provided under this part with respect to regulation of rail transportation arc
exclusive and preempt the remedies provided under Federal or State law.

"The purpose of the Federal preemption is to prevent a patchwork of local and state

1*7
regulation from unreasonably interfering with interstate commerce "" In short. Section

I0501(b) provides that the Surface Transportation Board ("STB" or the "Board") has

exclusive jurisdiction over transportation performed by or on behalf of a rail carrier, and

*)fi
over the associated transportation facilities.

The term "rail carrier" is defined, in relevant part, as "a person providing common

carrier railroad transportation for compensation."29 The term 'transportation" is defined

as well. According to Section 10102(9), the definition of "transportation" is as follows:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard,
property, facility, instrumentality, or equipment of any kind related to
the movement of passengers or property, or both, by rail, regardless of
ownership or an agreement concerning use; and

(B) services related to that movement, including receipt, delivery,
elevation, transfer in transit, refrigeration, icing, ventilation, storage,
handling, and interchange of passengers and property.

27 STB Finance Docket No. 34797, New England Transrail. LLC d/b/a/ Wilmington
& Wobum Terminal Railway- Construction. Acquisition and Operation Exemption - In
Wilmington and Woburn. MA, served July 10.2007 ("NET'), slip op. at 8, petition for
reconsideration filed, July 30,2007. appeal docketed, sub nom. Commonwealth of
Massachusetts v. STB. Docket No. 07-2393, September 11,2007 (citing H R. REP. NO.
104-311, at 95-96 (1995), as reprinted in 1995 U S.C.C.AN at 807-08).
28 STB Finance Docket No. 34192 (Sub-No 1), Hi Tech Trans. LLC - Petition for
Declaratory Order, served August 14, 2003 ("Hi Tech ID. slip op at 5 ("To come within
the preemptive scope of 49 US C 10501(b), fthc] activities [under scrutiny] must be
both: (1) transportation; and (2) performed by, or under the auspices of, a rail earner").
29 49 US.C. §10102(5).
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The term "transportation" is to be broadly interpreted According to the Board;r

'"transportation* is not limited to the movement of a commodity while it is in a rail car,

but includes such integrally related activities as loading and unloading material from rail

cars and temporary storage."30 It "cncompass[es] the facilities used for and services

related to the movement of property by rail, expressly including 'receipt, delivery,'

'transfer in transit,' "storage,1 and 'handling1 of property "3I As such, the transloading

operation is a rail operation under § 10502(b).

The only question before the Board, therefore, is whether RSI is a contractor of

Norfolk Southern or, to the contrary, an independent operator that is performing its own

business on property leased to it by Norfolk Southern 32 As the Petition itself states, at 6.

'The Board'sjunsdiction extends to the rail-related activities that take place at

transloading facilities if the activities arc preformed by a rail carrier or the rail carrier

holds out its own service through the third party as an agent or exerts control over the

third-party's operations."33 See also, Canadian National Railway Co. v. Rockwood. Civil

30 NET, slip op. at 2.31 ST
32 At one point, the City seems to argue that the question is whether RSI is a
railroad. Sec Petition at 6 ("The Interstate Commerce Commission (ICC)... developed
standards to determine whether terminal-type companies that are commonly owned by, or
contract with, railroads to provide services are themselves rail carriers.") There is no
assertion that RSI is a railroad in its own right Instead, it acts as a contractor to Norfolk
Southern in the performance of Norfolk Southern's rail operations
33 Norfolk Southern concurs with the City's statement of the law in this regard,
which is itself a quote from the Board's decision in Town of Babylon and Pine Lawn
Cemetery - Petition for Declaratory Order. STB Finance Docket No 35057 (served
February 1, 2008) ("Babylon"), petition for reconsideration filed, February 20, 2008, slip
OE_ at 4 Some of the cases cited by the STB in that paragraph seem to particularly on
point. The STB compared Green Mountain R.R. Corp. v. Vermont. 404 F 3d 638,640-42
(2nd Cir 2005) (transloading and temporary storage of bulk salt, cement and non-bulk
foods by a rail earner preempted) with Town of Milford. MA - Petition for Declaratory
Order, STB Finance Docket No 34444 (served August 12,2004) (Board lacked
jurisdiction over non-carrier operating a rail yard where it transloaded steel pursuant to an



Case No. 04-40323, U.S District Court for the Eastern District of Michigan. Southern

Division, 2005 U.S Dist. LEXIS 40131, at *18 (June 1. 2005) (attached as Exhibit R)

(the relationship of operator of a transloadmg facility is one of a contractor performing

services for the rail earner, and the activities occurring at the facility are therefore subject

to the Board's jurisdiction, with the attempted local regulation preempted).

Under the facts, and pursuant to the agreement produced, the inescapable

conclusion is that RSI indeed is a contractor of Norfolk Sothern, and the Facility is a

railroad facility operated by and on behalf of a rail earner The Petition must be denied

Two other issues remain The first is whether the DOT regulation cited by the

City has any relevance to the issue presented to the Board (it docs not). The second is

whether discovery should be permitted (it should not).

Lack of Relevance of Cited POT Regulation

Alexandria claims that a DOT regulation - specifically 49 C.F.R. § 174.304 -

prohibits railroads from transporting Class 3 flammable liquids in tank cars unless the

agreement with the carrier but the transloadmg services were not being offered as part of
common carrier services offered to the public). Alexandria adds to the Babylon excerpt a
reference to the Babylon decision itself, but characterizes that decision holding as: "no
STB jurisdiction where tenant of licensed rail carrier, not rail carrier itself, had exclusive
right to conduct transloadmg operation for construction and demolition debris and
exclusive responsibility to construct and maintain facilities and to market and bill public
for services." Railroads often enter into agreements with contractors to construct
buildings and other railroad facilities, and to perform electrical and other maintenance on
those facilities. The real question is whether the railroad transloadmg performed at the
facility is being performed by or on behalf ofihe railroad, or instead by or on behalf of
the contractor The real holding of the Babylon decision is that the totality of the facts in
the ease fail to establish that the lessee's activities are being offered by the railroad or
though the lessee as the railroad's agent or contract operator. "In sum, the record here,
including in particular the parties* rights and obligations under their own agreement, does
not establish that Coastal is acting as an ugcnt under the auspices of NYAR." Babylon,



movement of the tank car begins on a private track and ends on a private track :ln

essence, the City argues that it would be illegal for any railroad to operate any facility for

the transloading of a Class 3 flammable liquid The City assumes from this

(mis)interpretation of the regulation that the track on which the cthanol transloading takes

place therefore must be a private track. The City then takes its strained logic one further

step, leaping to the conclusion that Norfolk Southern cannot be anything but a landlord to

that track.

The City has mistakenly alleged that 49 C F.R. §174.304 - which applies to

delivery of rail cars containing Class IIT materials to private track used by a consignee for

storage/unloading of rail cars after the rail car has been delivered to its final destination -

also applies to spotting of rail cars at interim transloading facilities. The City

misunderstands the regulation, for 49 C.F.R. §174.304 does not apply to transloading

As information, the Hazardous Materials Transportation Act ("HMTA") requires

DOT to "prescribe regulations for the safe transportation including security, of

hazardous material in intrastatc, interstate, and foreign commerce." 49 U.S.C.

§5103(b)( 1) The Term 'transportation" is defined m HMTA as meaning "the

movement of property and loading, unloading, or storage incidental to the movement"

49 U.S.C. §5102(12) (emphasis added).

In 2003 DOT originally issued its final rule in a proceeding designated as HM-

223 That rule differentiated between 'transportation1' functions - i e. those that

generally occur between the time a rail earner takes possession of the rail car containing

hazardous materials until the time that the rail car is delivered to a consignee - and "post-

slip op at 5. Of course, the facts regarding the Alexandria Facility indicate just the
opposite.
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transportation functions" which occur after a rail car is finally delivered to the consignee

"Transportation" functions, including storage incidental to movement of ha/ardous

material, arc regulated by the DOT "Post-transportation" functions, including storage of

rail cars on "private track" after delivery to a consignee, are not regulated by DOT.

In 2004, in response to an Administrative Appeal filed by the Association of

American Railroads and Norfolk Southern, among others, DOT clarified any ambigmry

by ruling that delivery of a rail car to a transloading facility and "transloading" between

rajl and cargo tank truck is a "transportation" function regulated by the DOT See DOT

Pipeline and Hazardous Materials Safety Administration, Docket No PHMSA-98-4952

(HM-223), 70 Fed. Reg 20018, 20020-20021 (April 15, 2004) These DOT regulations

apply to the "operator" of the transloading facility, regardless of whether it is the railroad,

the railroad's agent, or a lessee of railroad property who is operating the transloading

facility Sec 49 C.F.R. § 174 67. Unlike transloading, storage of a rail car containing

hazardous materials on a consignee's private track after delivery by the rail earner is

considered to be a post-transportation function and is not regulated by DOT. See 70 Fed.

Reg. at 20021.

In any event, it is not for the STB to decide whether the City has correctly argued

that 49 C.F.R. §174 304 prohibits a railroad from operating a facility for the Iransloading

of a Class 3 flammable liquid. It is the DOT - not the STB - that has the power to

enforce regulations issued under HMTA. The question of whether the rail carrier is

complying with any DOT regulation that applies (or not) to the Facility is not relevant to

the question of whether the Facility is operated by or on behalf of a rail earner.
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Discovery

If there was ever a declaratory judgment proceeding in which a decision should be

rendered on the initial pleadings, this is it. The facts arc not in dispute - all of the facts

cited in this pleading are undisputed, come from the City itself, or arc documented. The

law generally is not in dispute - with the exception of the relevance of the cited DOT

regulation, the parties agree as to the applicable jaw. The Board has enough to make its ,

determination.

Of more importance is the demonstrated fact that this proceeding is a political

one The City has ignored its own legal counsel and proceeded to file tins action. It has

ignored several opportunities to discuss the dispute. It had the opportunity even the day

before the Petition was filed to ask for the RSI Agreement, but it instead buried its head.

It ignored and failed to inform the Board of the fact that Norfolk Southern and the City

were already in court, and it put blinders on with regard to the facts that were revealed in

the District Court complaint.

The Board should not permit its processes to be abused for political gain It

should dispense with discovery and deny the petition.

CONCLUSION

The City has asked for the institution of a declaratory order proceeding. None is

needed. The relevant facts set forth herein arc undisputed, supported with documentation

or come from the City itself. The parties agree as to the relevant law Under those

circumstances, the Board need not institute a declaratory order proceeding, and discovery
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would only serve to permit the Dty to use this Board's processes for its own political

ends.

The City seeks "a declaratory order finding thai the [Facility] does not constitute

'transportation by rail carrier'...." Petition at 2 The Board should decline to provide

that order because such a finding would be contrary to the facts and the law.

The City has asked the Board to determine that "the City's proper regulatory

authority" over the Facility is not preempted by federal jurisdiction. The City docs not

define what it means by that term. In any event, at least one aspect of that regulatory

authority (the attempt to regulate the facility by regulating access thereto) was put into

question before a U.S. Federal District Court prior to the submission of the City's Petition

to the Board. The Board need not reach that issue.

Respectfully submitted.

Gary A. Bryant
WJLLCOX & SAVAGE, P.C.
One Commercial Place, Suite 1800
Norfolk, Virginia 23510
(757)628-5500
(757) 628-5566 Facsimile

July 1,2008

V. Edwards
icrnoFGmcrarAftorney

NORFOLK SOUTHERN
CORPORATION

Three Commercial Place
Norfolk. Virginia 23510-2191
(757) 629-2838

Attorneys for Norfolk Southern
Railway Company
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Certificate of Service

I hereby certify that on this first day of July, 2008,1 have caused to be served, by

overnight courier to the persons listed below, a copy of the Response of Norfolk Southern

Railway Company to Petition for Declaratory Order.

Ignacio B. Pessoa
Christopher P. Spera
Office of the City Attorney
301 King Street
Suite 1300
Alexandria, VA 22314
703-838-4433

Charles A Spitulnik
W Enc Pilsk
Allison !. Fultz
Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, N.W.
Suite 905
Washington, D.C. 20036
202-955-5600

L [wards _
Senior GeneTtrb^ttoThey
Norfolk Southern Corporation.

July! ,2008
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Proposed Ethanol Offloading Facility at Norfolk-Southern Rail Yard

Introduction

A meeting was held on November S, 2007 ai the Norfolk Southern Rail Yard, which is
located off of Metro Road between Eisenhower Avenue and South Van Dom Street. The
meeting was attended by Deputy Fire Marshals Duane Perry, Darryl Stanlon. and
Assistant Fire Marshal Russell Furr. The purpose of the meeting was to discuss the
proposed use of the rail yard for the offloading of ethanol fuel directly from rail car to
highway tanker. This is private properly regulated by the railroad to which the City of
Alexandria has no enforcement authority Norfolk Southern provided an educational
briefing on how exactly the process will function The target date to begin the operation
has been identified as Apnl of 2008. Not folk Southern already has similar facilities in
operation in Baltimore, MD and Petersburg, VA.

The following are the highlights from the meeting:

• Ethanol fuel will be transported by rail car into the yard and will be directly
offloaded onto highway fuel tankers by means of an electronic pump transfer

• Ethanol is classified as a flammable liquid and behaves much like gasoline in a
fire situation. NFPA recommends the same fircfightiug procedures for ethanol
based fuels as are recommended for gasoline. One unique characteristic of pure
ethanol is that it burns with a very pale blue flame, which is nearly invisible It
also behaves like most alcohol based fuels in that it is not compatible with normal
foam used to fight hydrocarbon based fires Alcohol fuel fires require alcohol
resistant foam that is designed to work with alcohols and polar solvents. Norfolk
Southern has agreed to provide up to 1600 gallons of AFFF type foam in portable
containers to be stored on site for use by the Alexandria Fire Department
Currently, the fire department already camcs this type of foam on most of the
units. The foam will be stored on site in a trailer near the main entrance gate off
of Metro Road. Ethanol has a flash point of 55 degrees Fahrenheit, a boiling
point of 173 degrees Fahrenheit and its explosive limits are between 3.3% and
19%; specific gravity is 0 79 and it is miscible in water Jl appears as clear liquid
with a weak odor.

• Norfolk Southern is adding 4 hydrants to the site accessed from an 8 inch main to
the site. They were given contact information for Maurice Jones and are
consulting with him on this task. The hydrant installation is currently in progress.

• The pumping operation will be a "bottom offload" taken from piping at the
bottom of the rail car. The pump is an electric type pump driven by a 25 HP
explosion proof motor. The pumps and tanks will be bonded and grounded while
transfer operations are taking place. Additionally, there will be an encapsulated
vapor recovery system in place and a secondary containment area will be
provided around the transfer site to contain any spills (approximately 29,000
gallons).



There are proposed to be 3 pumps on site. According to staff, each pump can fill
a tanker in approximately 30 minutes, which would yield approximately 6 tankers
per hour.
Environmental concerns: Spills will be contained in the secondary containment
Norfolk Southern has their o\vn environmental contractor that they would use to
clean up any spills on site. The operation is expected to produce minimal noise to
surrounding communities from the actual operation, however it is likely that there
will be a substantial increase in road traffic and noise from the additional traffic
created by the tankers entering and leaving the site (approximately 25-30 tankers
a day, up to 40 maximum) They will then be accessing the interstates by
Eisenhower Ave and Van Dorn Street, with Summers Grove being the closest
current residential area of concern. Staff has advised that tankers will be
contained to the site and wilt not sit idle on the roadway A site assessment
reveals that there should be'enough room to contain ut least 6 tankers on the site.
There will also probably be some minor increase in rail traffic Noise to Cameron
Station should be minimal, as normal rail cars staging in this area would block a
substantial amount of the noise created by the operation. Operations would be
performed on a Monday-Friday from 0700-1800, which may increase to
weekends also, but there are no specific plans. There will be no night operations
expected. There will be fire extinguishers at each pump area and drip pans will be
in place under connections. No obnoxious vapors or fumes arc expected to be
produced as there will be an encapsulated vapor recovery system on site The
only vapors which may be present are when equipment connections are broken,
which will be minimal. Spill containment equipment will also be provided on site
in the form of absorbent booms and spill drums with seal mats.
Security concerns: There are two access points to the property The property is
surrounded by chain link fence and gates are locked after hours. Additionally,
Norfolk Southern Police routinely patrol their properties. There will be no
additional on site security after hours, other than the routine patrols
Norfolk Southern is in the process of producing a spill and safety plan for the site.
A sample plan was obtained for the Baltimore Facility
Additional requests Requests have been made to have a hazardous materials
Knox box installed at the front gate, which will contain site contact information
and site specific information We have also requested that an NFPA 704 placard
be placed on the gate to identify the hazard. We have also requested NO
SMOKING signs at each fueling location and requested that an emergency
electrical shut off switch be located at the small existing office located near the
front gate, in the event of a catastrophic pump failure where it is necessary to shut
power down to the site
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Norfolk Southern Corporation
Law Department
Three Commercial Place
Norfolk. Virginia 23510-9241

William A. Galanko
Vice President-Law

Writer's Direct Dial Number
(757) 629-2374
(757)'533.4943 (FAX)
E-mail: willIam.galankaOnscDrp.cDm September 18, 2006

Via Overnight Mall

Mr. Rich Josephson
Deputy Director
Department of Planning and Zoning
City of Alexandria
301 King Street
Alexandria, VA 22314

Dear Mr Josephson1

David Lawson has asked me to respond to your e-mail of August 25, 2006, concerning,
the Norfolk Southern Railway Company transload facility in Alexandria, Virginia. As you are •"
aware, Norfolk Southern intends to modify this railroad operating facility to receive rail cars and
to transload ethanol from those rail cars to trucks Norfolk Southern will operate the facility
through a contractor You have ventured that this use would be a use not permitted under the
current UT zoning, and thus Norfolk Southern could only modify and operate the facility under a
special use permit. The transload facility, however, is quintessential̂  a rail transportation facility
that will be used by a freight rail common carrier subject to the jurisdiction of the U.S. Surface
Transportation Board ("STB") in order to perform transportation operations. As such, pursuant
to 49 U.S.C. § 10505(b), the UT zoning ordinance is preempted to the extent that ft would
require a permit or a special use permit to be issued before modification and/or operation.

The facility will be merely an adaptation of the former so-called Alexandria Intermodal
Facility, which property has a long history of use for various railroad purposes. It will be open to
any Norfolk Southern customer seeking ethanol transloadlng as a part of the Norfolk Southern
transportation service package. Norfolk Southern already has received several indications of
interest from its customers. The facility will not be devoted to any particular customer. Norfolk
Southern will commence work in the very near future, and anticipates that the facility will be open
no later than January 2007

We believe it important to be a good corporate citizen -to work with local officials in
order to address concerns that might arise in the modification and operation of our facilities, and
we believe we have achieved that here. Accordingly, since June 19,2006, Norfolk Southern has
met with, and provided facility plans to, various Alexandria officials. This includes Mayor Bill
Euilie, City Manager Jim Harfmann and Deputy City Manager Mark Jinks, as well as D.T Perry
and Art Dahlberg from the Alexandria Fire Department. We have integrated all modifications
proposed by Alexandria fire officials to address perceived safety and fire concerns, including but
not limited to special spill containment fecllities, additional fire hydrant locations (including a
mobile fire hydrant), foam capability, and additional portable fire extinguishers The facility will
be fenced, gated and secured, and will be operated in a safe manner in conformance with any
applicable health and safety requirements.

Operating Subsidiary Norfolk Southern Railway Company



Mr. Josephson
^ « t

September 18, 2006

Having said that, however, we do note that the Interstate Commerce Commission
Termination Act ("ICCTA") provides that the jurisdiction of the Surface Transportation Board
("STB") over "transportation by rail earners'1 and the construction and operation of rail facilities "is
exclusive." 49 U.S.C. § 10501(b) Further, the ICCTA provides that, "except as otherwise
provided in this part, the remedies provided under this part with respect to regulation of rail

- transportation are exclusive and preempt the remedies provided unaer Federal or State lav/." jd.
'Transportation" Is defined as including rail cars, warehouses, wharfs, piers, yards, property,

facilities "or other equipment of any kind related to the movement of passengers or property, or
both, by rail... and .. services related to that movement, including receipt, delivery, elevation,
transfer in transit,... storage, handling, and interchange of passengers and property...' 49
U.S.C. § 10102(9) ICCTA was passed in an effort to strengthen the rail transportation system
by reducing the regulation of railroads and other modes of surface transportation. See 49
U.S.C. § 10101. Application of this section preempts Alexandria's zoning statute to the extent
that it would require any permit prior to the modification or operation of the facility.

Courts have repeatedly invoked 49 U.S.C. § 10501(b) as a basis for preemption of state
and local zoning, land use planning and permit requirements in the construction of rail facilities
to be operated by or on behalf of rail earners. See Cifv of Auburn v. United States Government
154 F .3d 1025 (9* Cir. 1998), cert, denied, 119 S.CL 2367 0999) (relating to the construction of
a rail line); Canadian National Railway Co. v Crtv of Redwood. Civ. Case No. 04-40323 (U.S
District Court, E.D. of Michigan, Opinion and Order Granting Preliminary Injunction) (activities
taking place at a transload facility are considered "transportation," relating to the preemption of
permit requirements for the construction and operation of a transload facility), Norfolk Southern
Railway Company, et al. v. City of Austeil. et al. 1997 WL 1113647 (N.D. Ga., 1997) (intermodal
facility). There are several other cases along similar lines.

These decisions, and the statute that they interpret, implement Congress* expressed
intention to preempt such regulations that may stand as an obstacle to an interstate rail carrier's
ability to construct facilities or conduct interstate rail operations. Nevertheless, we believe it
incumbent upon us to work with the local communityto address its concerns. We have done so
In the past and we will continue to do so where it makes sense in modifying the facility and
opening it on a timely basis to operation. Please let me know if there is anything further I can
provide you. Further, if desired, I will be happy to speak with your legal counsel concerning this
matter.

Respectfully, _.

William A. Galanko
Vice President - Law

cc: David Lawson
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Norfolk Southern Corporation |™ltam A" Galenlco
Law Department Vlcc *«*«-"«•»"
Hires Commercial Place
Norfolk, Virginia 23510-9241

Writer's Direct Dlol Number

-(757) 623=2374
(757) 633-4943 (FAX)
E-mail: will iam.salankeffinscarp.com

November 7, 2006

Mr. Rich Josephson
Deputy Director
Department of Planning and Zoning
City of Alexandria
301 King Street
Alexandria, VA 22314

Dear Mr. Josephson:

This follows up on my letter to you dated September 18, 2006, concerning the
Norfolk Southern Railway Company ethanol transload facility in Alexandria, Virginia. I
do not believe that Norfolk Southern has received any response to that letter, but I did
want to make sure that I touched base with you and keep you up to date as we
progress.

We now anticipate initiating necessary terminal improvements (previously
reviewed with appropriate city officials) soon after Thanksgiving Although most of this
work will be transparent to others (for example, additional engineering work), there will
be some surveyors and others working around the property We now believe that the
terminal improvements will be completed sometime after January 2007, but our work in
the coming couple of months will give us a better idea of the exact date.

Please let me know if there is anything further I can provide you I remain
available to speak with you concerning this.

Respectfully,

William A. Galanko
Vice President - Law

cc: David Lawson

Operating Subsidiaiy Norfolk Southern Railway Company
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MEMORANDUM

DATE: JANUARY 25, 2008

TO: IGNACIO B. PESSOA, CITY ATTORNEY

FROM: ROBERT B. RODRIGUEZ, CHIEF FIRE MARSHAL

THROUGH: JOHN CATLETT, DIRECTOR, CODE ENFORCEMENT
ADAM K. THIEL, FIRE CHIEF

SUBJECT: FIRE PROTECTION AND OPERATIONAL ISSUES RELATING TO A
PROPOSED NORFOLK SOUTHERN ETHANOL TRANSFER FACILITY

The purpose of this memorandum is to provide some discussion items that relate to fire protection
and fire operational issues should a rail car to tank car cthanol transfer facility be located in the City
of Alexandria. As discussed m a meeting with the City Manager recently, Norfolk Southern
Corporation has engaged m a number of conversations with various City officials and agencies
which indicate a desire to operate an ethanol transfer facility at their former mtermodal yard located
on Metro Road in the West end of the City As of the writing of this memorandum, it is my
understanding that the facility proposes to operate Monday through Saturday from 9 00 am to 6:00
pm. The facility would have a capability to store ten rail cars filled with elhanol on site and transfer
this product to approximately forty trucks a day. These trucks would then depart the facility and
deliver this product to several area tank farms including the Ncwmgton and Fairfax City tank farms

The site for the proposed facility is located in the 1000 block of Metro Road The facility is located
across from the Summers Grove town home community, the Newton Asphalt plant and the Cameron
Station community as well as Samuel Tucker Elementary School. The site abuts properties for the
Van Dom Street Metro station; United Parcel Service; the Covanta Waste to Energy plant; the Police
Firing Range, the City Impound lot and the proposed Victory Center office complex Backlick Run
passes along this site and feeds into Cameron Run just past the Norfolk Southern railroad bridge.

A target ha/ard assessment conducted by staff has identified a number of critical fire protection
issues within a one mile radius of the site. Should a major fire or hazardous materials emergency
occur at the proposed facility, the initial impact of such an incident would affect approximately 2000
homes: on going infrastructure and environmental recycling processes; City government operations
as they relate to law enforcement and vehicle impoundment activities, and interstate commerce.
Retail, commercial and educational activities would also be impacted in the immediate vicinity if a
significant incident were to occur. Immediate properties and operations affected include Metrorail,
Virginia Railway Express, Amtrak, CSX and Norfolk Southern rail traffic, local roads and interstate
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highway traffic, Backhck Run and Cameron Run waterways. United Parcel Service, Covanta Waste
to Energy Plant; City Impound lot and Police range, and the Summers Grove town home
community. Secondary properties affected include the Cameron Station community, Samuel Tucker
Elementary School; Virginia Paving Asphalt Plant. Vulcan Plant, Van Dorn and Picket! Street
commercial and residential properties

Ethanol is classified as a flammable liquid (Class 1B) It has a flash point of 55 degrees Fahrenheit
and a boiling point of 173 degrees Fahrenheit It is a polar solvent, alcohol based fuel which is
miscible in water and does not respond well to traditional fire fighting foams. As a result, fire
protection features and fire operations tactics and strategies must be speciali?ed in order to properly
mitigate any emergencies that can potentially occur on the property.

Because ethanol is an alcohol based fuel, special alcohol based foam is required to fight any type of
fire involving this product. The foam must be in ample supply and deployed through the proper
delivery system in order to be effective In addition to fighting a fire, the issue of foam and product
run off into Backhck and Cameron Runs complicate the matter. Because ethanol is miscible in
water, traditional diking methods associated with petroleum run off will be ineffective. Most likely a
site containment berm combined with recovery equipment to immediately reclaim runoff is essential
to reducing the environmental impact of such an incident. Lastly, because the transfer process
utilizes specialized equipment, operations staff must be very familiar with all aspects of this type of
operation in order to address fuel and equipment shutoffs in addition to firefighting concerns

Based on the discussion above, the Fire Department is faced with two challenges The first is on site
fire protection and prevention Stopping or mitigating the majority of an incident prior to the arrival
of the fire department is the best option in this type of scenario. The issue of jurisdiction as it relates
to building and fire code enforcement by a locality on railroad property needs to be reviewed and
determined At present, it is the opinion of our Code Enforcement staff that this proposed operation
falls outside the authority of the Uniform Statewide Building Code and the Virginia Statewide Fire
Prevention Code as there is no on site storage. The mere transfer of product from one mode of
transportation to another raises the question "Is this an extension of interstate commerce or not?"
The answer to this question needs to be determined so that the level of enforcement and oversight
can be addressed during further discussions That said, should an ethanol transfer facility become a
reality, the facility should comply with a number of fire protection and prevention measures. These
general measures are outlined below. More specific details can be provided upon request:

• Provide improved water supply and infrastructure improvements to address fire flow
demands for the facility,

• Provide spill containment facilities which protect surrounding waterways during transfer
operations;

• Install on-sitc fire protection equipment including portable master streams and associated
infrastructure, fixed fire protection designed for erhanol based fuels; and an ample supply of
foam for alcohol based firefighting;
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• Provide increased site security including vehicle impact protection and perimeter fencing;
• Upgrade and install explosion proof electrical equipment on site;
• Eliminate all sources of static electricity,
• Install hazardous materials and informational signagc at approved locations;
• Provide a Fire Department Rapid Entry System;
• Eliminate all smoking on site;
• Install an approved vapor recovery system for fuel transfer operations,
• Obtain an annual Fire Prevention Permit and submit to annual and semi-annual inspections

by Code Enforcement staff;
• Conduct yearly safety surveys with Alexandria Fire Department Operations personnel;
• Provide pre-planning and emergency response plans to the City for review and approval;
• Conduct annual training drills with staff from the Fire Operations Division and employees,
• Maintain up to date Material Safety Data Sheets and pre-plan procedures;

The second challenge fuced by the Fire Department relates to emergency operations at the
proposed facility Currently the Alexandria Fire Department docs not have the resources or
capability to effectively manage an incident at an elhanol transfer facility within a first alarm
assignment While resources can be pulled from our surrounding jurisdictions through our
mutual aidagreemenls. there will be a significant delay in getting those resources to this facility.
This will result in any incident rapidly expanding which will necessitate use of large scale
resources to mitigate the emergency and conduct evacuations of the surrounding target hazards
mentioned earlier. The Alexandria Fire Department must have sufficient resources immediately
available in order to quickly contain any incident and minimize the life safety risk and economic
impact to citizens and businesses in the immediate area. In order to accomplish this, 1 propose
(he following equipment and training be provided by Norfolk Southern Corporation in
consultation with the Alexandria Fire Department. Said equipment and training would be fully
funded from a special revenue account established for and paid by Norfolk Southern
Corporation This account would cover initial outlays of expenditures for equipment and
training, as well as continued funding for re-supply of material, replacement of equipment, and
refresher training courses for personnel.

In order to manage an ethanol emergency at the Norfolk Southern facility, the Alexandria Fire
Department will require:

• A Foam Unit equipped to deliver Class B. AR-AFFF type foam on board with automatic nozzles
similar to foam units utilized by area airports,

• Training for fire operations staff in the use of the above foam unit and foam firefighting
operations;

• A Foam Trailer or Foam Tender which will provide additional containers of foam concentrate to
supplement scene operations on large scale emergencies;

• A Spill Response Vehicle and equipment which is capable of handling large spills of product at the
facility.
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• Provide a minimum of 500 gallons of reserve foam concentrate at an approved location as
stipulated by the Alexandria Fire Department;

• Annual funding to cover replenishment and disposal of foam supplies which approach their
expiration date;

• Four training slots annually for Alexandria Fire Department personnel to attend a tank car
specialist school currently held in Pueblo, Colorado;

• Norfolk Southern communication!! equipment, emergency contact information, and site plans
readily available for use by operations personnel,

• A remote electrical disconnect switch at entrance to site to secure power to transfer operation area
• Leased space to store the above equipment for an interim period of at least five years until

the construction and operation of Fire Station 210. In addition, should City funds limit the
creation of bay space within Station 210 for storage of the above equipment, Norfolk
Southern Corporation will contribute additional funding to the City in order to provide the
construction of the necessary bay space within this fire station.

Costs associated with the above requirements are projected at $2 million dollars. These initial cost
outlays are general estimates as of the writing of this memorandum; however, staffcan provide more
detailed estimates should they be required at a later, date

In summary, an ethanol transfer facility in the City of Alexandria will present a significant fire
operations problem. The problem must be addressed through strong on site fire protection measures
and fire prevention inspection activities coupled with immediately available fire fighting equipment
that is speciah/ed in handling alcohol based fuel emergencies. Such emergencies necessitate rapid
intervention by highly trained personnel in order to minimize the hazards to life safety and
commerce in the surrounding areas. Only through the above measures can the Alexandria Fire
Department hope to continue to maintain and preserve the City's valuable building stock in the
presence of this type of operation. Please feel free to contact me if you have any questions or need
further information on this matter.

Cc: James K. Hartmann, City Manager
Michele Evans, Deputy City Manager
Correspondence File
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Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.
(a) Hauling waste materials of any type, building or construction supplies, materials or
equipment of any type, or dirt, debris or fill of any type is prohibited on all streets within the city,
except pursuant to a permit issued under subsection (b) of this section, or pursuant to an
exemption under subsection (e) of this section.

(b) The director of transportation and environmental services is hereby authorized to issue
permits to haul such materials or equipment over the streets within the city, subject to such
conditions and restrictions specifying the time and route for such hauling, and such additional
conditions and restrictions, as the director may deem appropriate to promote traffic safety and to
minimize disruption to established residential, commercial, institutional and other areas in the
city.

(c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or trailer,
commits, permits, directs, assists in or attempts any violation of this section shall be guilty of a
class two misdemeanor.

(d) Any person who, as the owner of any land, building or structure to or from which such
materials or equipment are hauled, or the agent thereof having possession or control of such
property as employee, lessee, tenant, architect, builder, contractor or otherwise, commits,
permits, directs, assists in or attempts any violation of this section shall be guilty of a class two
misdemeanor.

(e) The prohibition set forth in subsection (a) of this section shall not apply to the hauling of
such materials or equipment to or from any specific location or site at the rate of five or fewer
trips for pickup or delivery of such materials or equipment in any consecutive thirty day period,
nor to the non-commercial hauling of such materials or equipment to or from a dwelling unit, by
a resident therein. (Code 1963, Sec. 33-28, Ord. No. 4224,10/13/01, Sec. 1)
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Transportation and Environmental Services
301 King Street, Suite 4130
Alexandria, Virginia 22314

703.838.4324

T&ES PERMIT

CASE NUMBER: TES2008-OOB82 ISSUED: 6/3/2008 EXPIRES: 7/3/2008

LOCATION: 1000 S VAN DORN ST PROJECT NAME: HAULING

PROJECT DESCRIPTION:
Contact- Doug McNeil or Mike Webb. 757-823-5421 Hauling ethanol from transloadmg facility in Alexandria to various
locations via 1-95

Primary Contact:

Norfolk Southern Railway Co
8 N Jefferson SI
Rosnoke VA 24042-0001

No Phone Number on Record

License Type and Policy Number:

Secondary Contact:

No Phone Number on Record

License Type and Policy Number

START DATE:

END DATE:

TIME:

INSURANCE:
POLICY #:
EXPIRES:

6/4/2008

7/3/2008

7 00 AM - 7 00 PM

STREET EXCAVATION

CRANE

DUMPSTER

X HAULING:

CROSS CURB/ SIDEWALK

INGRESS/EGRESS

SCAFFOLD/LADDER

SIDEWALK CLOSING

BLOCK PARTY

OTHER

1. An/ damage to the public right-of-way (sidewalk, curb & gutter or street) is the responsibility of the permittee.
2. The permittee is responsible for compliance with the current version of the "Virginia Work Area Protection Manual"
3. Maximum protection must be given to pedestrians and motor vehicles at all times.
4. This permit may be revoked without notice when the privilege hereby granted is abused or exercised contrary to

ordinance or regulation By issuing this permit, the City of Alexandria assumes no liability for injury or damage
to persons or property and the permittee shall save the City harmless from any claim resulting

5. Other specific conditions as attached.

Distribution
Permltee
Police
Traffic
Transportation
Fire Dept
T & ES Inspector
0fflceC°Py City Manager

By Director of Trenstfrtetion andjErfvlronmental Sen/ices

If there are any questions concerning this permit, call 703.838.4324

.* -i -, .r-
t~» IS -



"" * * fS' ** '" "* '* *-
Conditions of Approval - Permit no.: TE8200B-00882

For: NORFOLK SOUTHERN RAILWAY CO

1) No dirt, mud or debns shall be tracked/spilled onto the public nght-of-way.

2) A copy of this permit must be provided each driver Failure to follow routing will result in revocation of this permit
No entering the city before 7 00 a m No jake brakes or engine braking within the city limits. Driver shall obey all
traffic signs and markings

3) Hauling route is from the Alexandria facility to Metro Road, Metro Road to Eisenhower Avenue, west on
Eisenhower Avenue to Van Dorn Street, south on Van Dom Street and out of the city limits

Hauling is permitted Monday through Friday. 7 00 a m to 7.00 p m only

Hauling is limited to a maximum of 20 trucks per day

A) This permit is being issued despite city concerns and objections to Norfolk Southern and its contractors relating to
the appropriateness of ethanol transloading at this location

5) This permit will be revoked should this operation be halted by any governing authority
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Norfolk Southern Corporation
Law Department
Three Commercial Place
Norfolk, Virginia 23510-9241

— John V. Edwards
Senior General Attorney

Writer's Direct Dial Number

Phcn, (757,62*2538 JUHG 4, 2008
FOX (767) fi33-4872
E-mail John.EdwardBiBnBcorp.com

Via E-Mail and US. Mail

Joan Wagner
Director of Transportation and Environmental Services
City of Alexandria
301 King Street, Suite 4130
Alexandria, VA 22314

Re: T&ES Permit No. TES2008-00882

Dear Ms. Wagner:

Yesterday you transmitted to Doug McNeil a "permit" which purports to grant Norfolk
Southern the conditional privilege, for a period of one month, to haul ethanol from its Van Dom
Street rail yard in Alexandria to "Various locations via 1-95." The conditions in the permit
restrict the hours of operation of the facility, the number of trucks able to access the facility on a
daily basis, and the routing of the trucks once they have left the facility. Norfolk Southern did
not request this permit In any event, the City of Alexandria does not have the authority to
impose on Norfolk Southern's Van Dom Street facility operating conditions of the type included
in the permit you sent to Mr. McNeil.

As representatives of the City have been previously advised, the City is precluded from
engaging in this type of regulation by the Interstate Commerce Commission Termination Act
(see 49 U.S.C. 10501(b)), the Federal Railroad Safety Act ((see 49 U.S.C. 20106(a)) and the
Hazardous Materials Transportation Act (see 49 U.S.C. 5125). In fact, as we have explained,
Section 5-2-27 of the City Code does not apply to the hauling of ethanol, gasoline or any other
similar substances.

Insofar as the routing of the trucks entering and leaving the facility is concerned, it is our
sincere belief that the route currently being used (Metro Road directly to Van Dom and then to
the Beltway) has less of an impact on the surrounding neighborhood than the route apparently
preferred by the City. Nevertheless, in an effort to cooperate with the City, we will request that
the trucks entering and leaving the facility incident to the transportation of ethanol use the route
you have specified. We do not employ or retain the services of the truckers whose vehicles are

Operating Subsidiary Norfolk Southern Railway Company



Joan Wagner
June 4,2008
Page 2

loaded at the Van Dom Street facility and cannot guarantee that they will follow our request, but
we believe that most of them will do so.

Norfolk Southern and its predecessor rail lines have been a part of the Alexandria
community for nearly 1 SO years. For all of that time we have tried very hard to cooperate with
the City and to be a good corporate citizen. The operation of the ethanol facility at our Van Dom
Street Yard is not an exception to that rule. We contacted the City more than two years ago and
advised its representatives of our intention to build and operate the facility, and during the
intervening months have tried very hard to keep the City informed and to address its concerns.
We remain committed to those objectives.

Sincerely,
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1 ORDINANCE NO.
2
3 AN ORDINANCE to amend and reordain Section 5-2-27 (HAULING OF WASTE
4 MATERIALS, CONSTRUCTION MATERIALS, ETC., PROHIBITED) of Chapter 2
5 (STREETS AND SIDEWALKS), Title 5 CTRANSPORTATION AND
6 ENVIRONMENTAL SERVICES) of The Code of the City of Alexandria. Virginia, 1981, as
7 amended.
8
9 THE CITY COUNCIL OF ALEXANDRIA HEREBY ORDAINS:

10
11 Section 1. That Section 5-2-27 of The Code of the City of Alexandria, Virginia,
12 1981, as amended, be, and the same hereby is, amended and reordained to read as follows:
13
14 Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.
15
16 (a) Hauling waste materials of any type, building or construction supplies ofanv
J 7 type, bulk materials or commodities of any type, heavy vehicles or-CQuipment of any type not
18 licensed for street use, or dirt, debris or fill of any type is prohibited on all streets within the City,
19 except pursuant to a permit issued under subsection (b) of this section, or pursuant to an
20 exemption under subsection (e) of this section.
21
22 (b) The director of transportation and environmental services is hereby authorized to
23 issue permits to haul such materials, supplies or equipment over the streets within the City,
24 subject to such conditions and restrictions specifying the tune and route for such hauling, and
25 such additional conditions and restrictions, as the director may deem appropriate to promote
26 traffic safety and to minimize disruption to established residential, commercial, institutional and
27 other areas in the City.
28
29 (c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or
30 trailer, commits, permits, directs, assists in or attempts any violation of this section shall be
31 guilty of a class two misdemeanor.
32
33 (d) Any person who, as the owner of any land, building or structure to or from
34 which such materials, supplies or equipment are hauled, or the agent thereof having possession
35 or control of such property as employee, lessee, tenant, architect, builder, contractor or
36 otherwise, commits, permits, directs, assists in or attempts any violation of this section shall be
37 guilty of a class two misdemeanor.
38
39 (e) The prohibition set forth in subsection (a) of this section shall not apply to the
40 hauling of such materials, supplies or equipment £U to or from any specific location or site at the
41 rate of five or fewer trips for pickup or delivery of such materials or equipment in any
42 consecutive thirty day period, (2) to the business location of a retail merchant for use bv such
43 merchant in the ordinary course of such merchant's business or from the business location of
44 such a merchant in the ordinary course of such merchant's business to specific locations or sites.
45 but subject to the limitation in clause (1) for each such location or site, nor £3} to the non-



1 commercial hauling of such materials or equipment to or from a dwelling unit, by a resident
2 therein.
3
4 Section 2. That this ordinance is declaratory of existing law.
5
6 Section 3. That this ordinance shall become effective upon the date and at the time
7 of its final passage.
8
9 WILLIAM D. EUILLE

10 Mayor
11
12 Introduction: 6/10/08
13 First Reading: 6/10/08
14 Publication: ,
15 Public Hearing:
16 Second Reading:
17 Final Passage:
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

45
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W I L L C Q X

A T T C R N E Y B *1 LAW

Can A Bryant
(757) 628-5520

65848 005

June 16,2008

Via Hand Delivery

Fernando Galmdo, Clerk
United Stales District Court
Eastern District of Virginia
401 Courthouse Square
Alexandria, Virginia 22314-579S

Re. Norfolk Southern Railway Company
v. City of Alexandria, a municipal corporation organized under the laws of the
Commonwealth of Virginia, and Richard Baier, in his official capacity as Director
of Transportation and Environmental Services for the City of Alexandria

Dear Sir.

Enclosed please find the following documents for riling on behalf of Norfolk Southern
Railway Company in the above-referenced matter:

I An original and three service copies of a Complaint, along with the appropriate
Civil Cover Sheet and Summons for each defendant:

2. Two originals of a Financial Interest Disclosure Statement;

3. Our check in the amount of S350.00 representing the filing fee for the Complaint;
and

4. An extra copy of the Complaint which we would appreciate having "filed"
stamped and returned to our office

Please have a member of your staff contact me at the above number when the service
packages arc ready, and we will have a courier pick them up.

1-821244 I
Reply to Norfolk Office

ONE COMMLRCIAL PLACE SUITE 1BOD NORFOLK. VIRdlNIA 23S I D 757 6ZQ S5QD FACSIMILE 757 B3B 5bfi6

23Z CENTRAL PARK AVENUC SUITE I SOD VIRGINIA BEACH. VIRGINIA 23462 757 63B 56UD FACBIMILE 757 62B'S659

WWW WlLLCOXANDSAVAGC COM



Willcox & Savage

Fernando Galmdo, Clerk
June 16,2008
Page 2

If you should have any questions concerning the enclosed, please feel free to contact me

Sine

GAB:ceb ^^
Enclosures^
cc: Lrfuhn V

GAB:ceb
Enclosur^

Edwards, Esquire
A. Gayle Jordan, Esquire
J. Frederick Sinclair, Esquire

[-821244 1



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

NORFOLK. SOUTHERN
RAILWAY COMPANY,

Plaintiff,

v Case No.

CITY OF ALEXANDRIA,
a municipal corporation organized under the
laws of the Commonwealth of Virginia,
and
RICHARD BAIER, in his official capacity as
Director of Transportation and Environmental
Services for the City of Alexandria,

Defendants.

CORPORATE DISCLOSURE STATEMENT PURSUANT TO
RULE 7.1 OF NORFOLK SOUTHERN RAILWAY COMPANY

Pursuant to Local Rule 7.1 of the Eastern District of Virginia and to enable the Judges

and Magistrate Judges to evaluate possible disqualification or recusal, the undersigned counsel

for Norfolk Southern Railway Company certifies that it is a wholly-owned operating subsidiary

of Norfolk Southern Corporation The following are subsidiaries and/or affiliates of Norfolk

Southern Corporation that have issued shares or debt secunties to the public1

High Point, Randleman, Asheboro and Southern Railroad Company
Mobile and Birmingham Railroad Company
Norfolk Southern Railway Company
North Carolina Midland Railroad Company
South Western Rail Road Company
Slate University Railroad Company
Mobile and Birmingham Railroad Company

Date: June 16,2008

1-821266 1
06/13.2008



Respectfully submitted,

NORFOLKOUTHERN RAILWAY COMPANY

Gary A. Bryant
Virginia State Bar No. 27558
Counsel for Norfolk Southern Railway Company
WILLCOX & SAVAGE, P.C.
One Commercial Place, Suite 1800
Norfolk. Virginia 23510
(757) 628-5500 Telephone
(757) 628-5566 Facsimile
ubryanlftTjwilsav com

1-821266 ]
06/13/2008



* JS44 (RCV ,2/07, • CIVTL COVER SHEET
The JS 44 civil cover sheet and the infonnation contained herein neither replace nor supplement the filing and service of pleadings or other papas as required by law, except as provided
by local niles of com This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of die Cleric of Court for the puipose of initialing
the civil docket sheet (SEE INSTRUCTIONS ON THE REVERSE OF THE FORM)

1. (a) PLAINTIFFS
NORFOLK SOUTHERN RAILWAY COMPANY

DEFENDANTS
CITY OF ALEXANDRIA, a municipal corporation organized under
the laws of the Commonwealth of Virginia, and RICHARD BAIER,
in his official capacity as Director of Transportation & Environmental
Services for the City of Alexandria,

(b) Cmmiyof Residence of First Listed PlaintiffNorfolk
(EXCEPTIN US PLAINTIFFCASCS)

(c) Attorney's (Finn Name, Address, and Telephone Number)
Gary A Bryant, Esquire
Willcox & Savage. PC
1800 Bank of America Center
Norfolk, Virginia 23510
Telephone: (757) 628-5500

County of Residence of Hist Listed Defendant
ONUS PLAINTIFF CASES ONLY)

NO IL IN LAND CONDEMNATION CASCS, USE THE LOCATION OF HIE
LAND INVOLVED

Attorneys (If Known)

Ignacio Pessoa, City Attorney for Alexandria
301 King Street, Room 1300
Alexandria, Virginia 22314
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Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as required
by law, except as provided by local rules of court This form, approved by the Judicial Conference of the United Slates in September 1974, is required for the use
of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil complaint
filed The attorney filing a case should complete the form as follows

I. (a) Plaintiffs-Defendants. Enter names (lust, first, middle initial) of plaintiff and defendant If the plaintiff or defendant is a government agency, use only
the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and then the official, giving
both name and title

(b) County of Residence For each civil case filed, except U S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the time
of filing In U S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing (NOTE* In land condemnation cases,
the county of residence of the "defendant" is the location of the tract of land involved)

(c) Attorneys Enter the firm name, address, telephone number, and attorney of record, if there are several attorneys, list them on an attachment, noting
in this section "(see attachment)"
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the most definitive

V. Origin. Place an "X" in one of the seven boxes

Original Proceedings (I) Cases which originate in the United Stales district courts

Removed from State Court (2) Proceedings initiated in slate courts may be removed to the district courts under Title 28 U S C, Section 1441 When the petition
for removal is granted, check this box

Remanded from Appellate Court (3) Check this box for cases remanded to the district court for further action Use the date of remand as the filing date

Reinstated or Reopened (4) Check this box for cases reinstated or reopened in the district court Use the reopening date as the filing dale

Transferred from Another Distnct (S) For cases transferred under Title 28 U S C Section 1404(a) Do not use this for within district transfers or multidislncl
litigation transfers
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unless diversity. Example- US Civil Statute. 47 USC 553

Brief Description Unauthorized reception of cable service
VII. Requested in Complaint. Class Action Place an "X" in this box if you are filing a class action under Rule 23, F R Cv.P
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*>AO44Q(Rev 04/08) Civil Summons

UNITED STATES DISTRICT COURT .
for the

EASTERN DISTRICT OF VIRGINIA, ALEXANDRIA DIVISION

NORFOLK SOUTHERN RAILWAY COMPANY, )
Plaintiff )

v. ) Civil Action No.
CITY OF ALEXANDRIA, a municipal corporation )
organized under the laws of the Commonwealth of )
Virginia, and RJCHARD BAIER, in his official
capacity as Director of Transportation and
Environmental Services for the City of Alexandria,

Defendant

Summons in a Civil Action

To (Defendant's name and address)
CITY OF ALEXANDRIA, a municipal corporation organized
under the laws of the Commonwealth of Virginia
Serve* William D Euillc, Mayor

301 King Street, Room 2300
Alexandria, Virginia 22314

A lawsuit has been filed against you

Within 20 ftwcntvl days after service of this summons on you (not counting the day you received it), you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil
Procedure. 'I he answer or motion must be served on the plaintiffs attorney, whose name and address are.

Gary A Bryant, Esquire J. Frederick Sinclair, Esquire
Willcox & Savage, PC J. Frederick Sinclair, P.C.
1800 Bank of America Center 100 N Pitt St., Ste. 200
Norfolk, Virginia 23510 Alexandria, Virginia 22314

If you fail to do so, judgment by default will be entered against you for the relief demanded in the complaint. You also
must file your answer or motion with the court.

Name of cleric of court

Date.
Deputy clerk's signature

(Use 60 dayt, if the defendant is the United States or a United States agency, or is an officer or employee of the United Slates allowed 60 days by
Rule I2(a)(3) )

American LegdNel. he
WMW FormWortitow com



*. AO 440 (Rev 1)4/08) Civil Summons (Page 2)

Proof of Service

I declare under penalty of perjury that 1 served the summons and complaint in this case on
by:

(1) personally delivering a copy of each lo the individual at this place,

(2) leaving a copy of each at the individual's dwelling or usual place of abode with
who resides there and is of suitable age and discretion; or

• ;or

(3) delivering a copy of each to an agent authorized by appointment or by law (o receive it whose name is
;or

(4) returning the summons unexecuted to the court clerk on

(5) other (specify)

:or

My fees arc 5 for travel and $ for services, for a total of $

Date.
Server's signature

Printed name and title

Server's address

1-821039 1
06/13/2008

Amman LegalNal. he
www Forms ntorttfow com



*.AO440(Rev 04 OS)Civil Summons

UNITED STATES DISTRICT COURT
Tor the

EASTERN DISTRICT OF VIRGINIA, ALEXANDRIA DIVISION

NORFOLK SOUTHERN RAILWAY COMPANY, )
PI am HIT )

v. ) Civil Action No
CITY OF ALEXANDRIA, a municipal corporation )
organi/cd under the laws of the Commonwealth of )
Virginia, and RICHARD BA1ER, in his official
capacity as Director of Transportation and
Environmental Services for the City of Alexandria,

Defendant

Summons in a Civil Action

To (Defendant's name and address)

CI I'Y OF ALEXANDRIA, a municipal corporation
organized under the laws of the Commonwealth of Virginia
Serve Ignacio Pessoa, City Attorney

3U1 King Street, Room 1300
Alexandria, Virginia 22314

A lawsuit has been filed against you

Within 20 (twenty) days after service of this summons on you (not counting the day you received it), you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil
Procedure The answer or motion must be served on the plaintiffs attorney, whose name and address arc

Gary A Bryant. Esquire J. Frederick Sinclair, Esquire
Willcox & Savage. PC J. Frederick Sinclair, P.C.
1800 Bank of America Center 100N Pill St., Ste 200
Norfolk, Virginia 23510 Alexandria, Virginia 22314

If you fail to do so, judgment by default will be entered against you for the relief demanded in the complaint. You also
must file your answer or motion with the court.

Name of clerk of court

Date:

Deputy cleric's signature

(Use 6ft days if the defendant is the United Stales or a United States agency, or u an officer or employee of the United States allowed 60 davs by
Ruiel2(a)(3))

AmortcanLagiirM.lnc
www FonraWorMtow com



AO440(Rc\ 04 ftbj Civil Summons (Page 2)

Proof of Service

I declare under penalty of perjury that 1 served the summons and complaint in this case on
by

(1) personally delivering a copy of each to the individual at this place.

(2) leaving a copy of each at the individual's dwelling or usual place of abode with
who resides there and is of suitable age and discretion, or

(3) delivering a copy of each to an agent authorized by appointment or by law to receive it whose name is

; or

(A) returning the summons unexecuted to the court clerk on

(5) other tt

.or

My fees are S for travel and S for services, for a total of $

Dale

1-820895 I
06/13/2008

ScrvcrS signature

Printed name and title

Server's address

American LegdNel. Inc
www FomuWorMtoHrcom



*.AO 44ft (Rev 04/08) Civil Summons

UNITED STATES DISTRICT COURT
for the

EASTERN DISTRICT OF VIRGINIA, ALEXANDRIA DIVISION

NORFOLK SOUTHERN RAILWAY COMPANY. )
Plaintiff )

v ) Civil Action No
CITY OF ALEXANDRIA, a municipal corporation )
organized under the laws of the Commonwealth of )
Virginia, and RICHARD BAIER, in Ins official
capacity as Director of Transportation and
Environmental Services for the City of Alexandria,

Defendant

Summons in a Civil Action.!

To (Defendant's name and address}
RICHARD BAIER, in his official capacity as Director of "
I ransponation and Environmental Services for the City of Alexandria
301 King Street
Alexandria, Virginia 22314

A lawsuit has been Hied against you.

Within 20 (twenty) days after service of this summons on you (not counting the day you received it), you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil
Procedure. The answer or motion must be served on the plaintiffs attorney, whose name and address are.

Gary A Bryant, Esquire J. Frederick Sinclair, Esquire
Wilicox & Savage, PC J. Frederick Sinclair, P.C.
1800 Bank of America Center 100N Pitt St.. Ste 200
Norfolk Virginia 23510 Alexandria, Virginia 22314

If you Hut to do so, judgment by default will be entered against you for the relief demanded in (he complaint. You also
must file your answer or motion with the court

Name of clerk of court

Date:
Deputy cleric's signature

(Use 60 days if the defendant ts the United Slates or a United Slate* agency, or is an officer or employee of the United States allowed 60 days bv
Rule 12(a)(3).)

Amwtcwi La0tiNM. he
www Forms HtoriAw com



AO440(Kc\ 04'OS)CivilSuminon5(l>age2)

Proof of Service

I declare under penally of perjury that I served the summons and complaint in this case on
by.

(1) personally delivering a copy of each to the individual at this place,

(2) leaving a copy of each at the individual's dwelling or usual place of abode with
who resides there and is of suitable age and discretion; or

•or

(3) delivering a copy of each to an agent authorized by appointment or by law to receive it whose name is
, or

(A) returning the summons unexecuted to the court clerk on

(5) Other (vprafv)

, or

My fees arc S for travel and $ for services, for a total of $

Date

1-820899 I
06/13/2008 12 12 PM

Servers signature

Printed name and title

Server's address

Anwricw LegalNM. he
www Forma WorMtow com



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

NORFOLK SOUTHERN
RAILWAY COMPANY,

Plaintiff,

v. Case No.

CITY OF ALEXANDRIA,
a municipal corporation organized under the
laws of the Commonwealth of Virginia.

Serve: William D. Euille, Mayor
301 King Street, Room 2300
Alexandria, Virginia 22314

Serve1 Ignacio Pessoa, City Attorney
301 King Street. Room 1300
Alexandria, Virginia 22314

and

RICHARD BAIER, in his official capacity as
Director of Transportation and Environmental
Services for the City of Alexandria,

Serve. Richard Baier
301 King Street
Alexandria, Virginia 22314

Defendants.

COMPLAINT

NOW COMES the Plaintiff. Norfolk Southern Railway Company ("NSRC"), by counsel,

and pursuant to the Federal Rules of Civil Procedure, and states as its Complaint against

Defendants, the City of Alexandria, Virginia ("Alexandria") and Richard Baier, in his official

-I-



capacity as Director of Transportation and Environmental Services for Alexandria ("Baier")

(collectively "Defendants"), as follows

SUMMARY OF COMPLAINT

1. In this Complaint, NSRC challenges the City of Alexandria's application of

municipal ordinance Section 5-2-27 ("City Ordinance"), both as it existed prior to amendment

on June 14, 2008 ("Original City Ordinance"), and as it exists after the amendment

("Amended City Ordinance"), as applied to NSRC's Van Dorn Street railroad facility (the

"Facility") and cargo tank trucks (hereinafter "trucks") entering the Facility and transporting

cihanol from the Facility

2. The Original City Ordinance required a haul permit for motor vehicles hauling

"wastes materials of any type, building or construction supplies, materials or equipment of any

type, or dirt, dcbns or fill of any type." The Original City Ordinance makes it a class two

misdemeanor crime for any person, "as the owner of any land . . to or from which such

materials, supplies or equipment are hauled, or the agent thereof having possession or control of

such property as employee. . contractor or otherwise," to assist in a violation of Ihe Original

City Ordinance.

3. On June 3, 2008, the City of Alexandria ("Alexandria") unilaterally issued to

NSRC a permit pursuant to the Original City Ordinance which, inter alia, restricts die use of the

Facility and the days and hours of operation for the Facility by limiting the number of trucks that

can access the Facility in any given day to twenty trucks and restricting the hours of operation for

said access. Alexandria has also used the permit to designate the route by which these limited

number of trucks may access the Facility.

-2-



4. On June 4, 2008, NSRC advised Alexandria, inter alia, that the Original City

Ordinance did not apply on its face, and that, as applied to the Facility and trucks accessing the

Facility, the Ordinance was preempted by federal law.

5. On June 10, 2008, the Alexandria City Council introduced and reported for llrst

reading of an ordinance introduced for the purpose of amending the Original City Ordinance. At

that time, the proposed ordinance was scheduled for public hearing four days later, on Saturday

afternoon, June 14, 2008 The proposed ordinance was scheduled for a second, and final reading

to take place immediately after the public hearing.

6 On June 14, 2008, (he Alexandria City Council held a public hearing on (he

proposed ordinance Following that public hearing, the City Council adopted (he proposed

ordinance, thereby amending the City Ordinance.

7. The Amended City Ordinance requires a haul permit for motor vehicles hauling

"'waste materials, building or construction supplies of any type, bulk matenals or commodities of

any type, heavy vehicles or equipment of any type not licensed for street use. or dirt, debns or fill

of any type," provided the movements are not to or from a retail facility and do occur five (5) or

fewer limes per month to any particular site. Thus, the Amended City Ordinance requires a haul

permit for motor vehicles serving a bulk transload facility (of any commodity), when (a) the

commodity is moved to or from a non-retail establishment (so, cither to a wholesaler or a

manufacturing facility) and (b) the movement to the non-retail establishment takes place more

than five (5) times per month.

8. Like the Original City Ordinance, the Amended City Ordinance also makes it a

class two misdemeanor crime for any person, "as the owner of any land ... to or from which

such materials, supplies or equipment are hauled, or the agent thereof having possession or

-3-



control of such property as employee, ... contractor or otherwise," to assist in a violation of the

Amended City Ordinance.

9. NSRC alleges that Alexandria's attempts to apply the City Ordinance, in either its

original or amended form, must fail for the following reasons:

a. The City Ordinance, in either its original or amended form, on its face

does not apply to the Facility, and the Original City Ordinance does not apply to trucks

accessing the Facility;

b. the City Ordinance, in either its original or amended form, as applied to

the Facility, is void for vagueness and denies NSRC due process of law under (he fourteenth

Amendment to the United States Constitution: and

c. the City Ordinance, in either its original or amended form, as applied to

the Facility and the trucks accessing the Facility, is preempted under 49 U.S.C §20106(a) - the

preemptive provision of the Federal Railroad Safety Act ("FRSA'"), 49 U.S.C. §10501 - Ihe

preemptive provision of the Interstate Commerce Commission Termination Act ("ICCTA"1); and

49 USC §5125 - the preemptive provision of the Hazardous Materials Transportation Act

("HMTA").

JURISDICTION AND VENUE

10 Jurisdiction is conferred upon this court by 28 U.S.C.A. §1331 providing that

district courts shall have original jurisdiction of all civil actions arising under the Constitution,

laws, or treaties of the United States; 28 U.S.C. §1337 providing that district courts shall have

original jurisdiction over all civil actions arising under any act of Congress regulating

commerce and 28 U.S.C §2202 authorizing this Court to issue a Declaratory Judgment in this

matter. Specifically, this action arises under the Federal Railroad Safety Act, 49 U.S.C.

-4-



§§20101 - 20155; the Interstate Commerce Commission Termination Act, 49 U.S.C. §§10101

- 11908; the Hazardous Materials Transportation Act, 49 U.S. §§5101 - 5127; Article VI, cl.

2 of the United States Constitution ("Supremacy Clause"), and the Fourteenth Amendment to

the United States Constitution prohibiting a municipal entity from enforcing an ordinance

against any person without due process of law.

11. Venue is conferred upon this court by 28 U.S.C.A. §1391(b) and (c) because

defendants are residents of this judicial district and the events giving rise to NSRC's claims

occurred in this judicial district.

THE PARTIES

12 NSRC is a Virginia corporation with its principal office and place of business in

Norfolk, Virginia.

13. NSRC is a "rail carrier," as defined in the ICCTA (49 U.S.C. §10102(5)),

engaged in interstate commerce subject to the jurisdiction of the Surface Transportation Board

("STB"); a "railroad carrier," as defined in 49 U.S.C. §20102 of the hRSA, subject to

regulation by the Secretary of Transportation acting through the Federal Railroad

Administration under the FRSA and the Pipeline and Hazardous Materials Safety

Administration ("PHMSA") under the HMTA.

14. Alexandria is a municipality organized and existing pursuant to Title 15.2 of the

Code of Virginia.

15. Richard Baier is the Director of the Department of Transportation and

Environmental Services for Alexandria.
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THE FACTS

16. NSRC operates an interstate railroad system with trains originating,

terminating, traversing and/or interchanging traffic with other rail carriers and/or

transportation modes in 22 states, including the Commonwealth of Virginia, and the District of

Columbia. NSRC and Us predecessor companies have had railroad facilities within the city of

Alexandria for over a century. NSRC's railroad facilities within Alexandria are integral to its

interstate rail network, providing facilities that move rail traffic interchanged with other rail

carriers at interchange points on NSRC's railroad system, originating on NSRC's lines or

iransloadcd or terminating on NSRC's railroad system, including NSRC's rail lines in the

Commonwealth of Virginia and the city of Alexandria.

17. NSRC owns and operates one railroad yard named Van Dorn Yard (the

"Yard"), located in Alexandria. As with many of NSRC's rail yards, this Yard serves several

important rail transportation purposes. At this Yard, NSRC receives rail cars for local

deliver>'; for transfer to other NSRC trams departing the Yard either for delivery to customers

along NSRC's railroad lines or interchange with other rail carriers, and for transfer from rail

tank cars to motor carriers for delivery to the ultimate consignees through the railroad

transloading activities. In the past, the Yard has served for the transfer of intermodal

containers filled with a variety of commodities to trucks, which trucks often travel to and from

nonretail facilities. At its peak, this truck traffic was at a rate of more than 100 trucks per

week, far greater than the five trucks per month allowed under the ordinance, and even greater

than the 20 trucks per day allowed under the permit.

18. In addition, at this Yard NSRC operates approximately two transfer trains daily,

four local switcher train movements five days per week and an additional four to five trains
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monthly within and/or through Alexandria. The movements of rail cars within the Yard and

switch service to the Facility are performed by NSRC employees. The Yard is a railroad

facility thai operates 24 hours per day, 365 days per year.

19. Encompassed within the Yard is a separate area that is segregated by physical

barriers - berms. spill containment and fences - that is used for the transloading of ethanol,

referred to herein as the "Facility.1* At present, one train daily enters the Yard transporting

rail tank cars loaded with ethanol which is being shipped from various locations in the Mid-

Western and Western United States. The loaded cthanol tank cars are placed at the Facility by

a tram switch crew Monday through Friday on Ihe specially designed and built twenty-car

unloading track located within a bermed spill containment area. The cthanol in the tank cars is

subsequently transloaded from the rail cars to empty trucks by NSRC's contractor Another

train switch crew on Monday through Friday pulls the "residue*1 tank cars after they have been

unloaded so these tank cars can be returned to their origins (the various ethanol production

facilities in the Mid-Western and Western United Slates) or otherwise are used in the interstate

rail transportation system. All train crews consist of employees of NSRC.

20 As is typical of railroad facilities, the Facility is capable of operations twenty-

four hours per day. Due to the integrated nature of the interstate rail operations that results in

rail cars arriving at (he Yard, and due to the varied rail operations that occur at the Yard, rail

cars generally are delivered from other parts of the Yard, and pulled from the Facility to other

pans of the Yard, at night (5 pm to 5 am). Transloading operations generally arc conducted

from 7 am to 6 pm, but the Facility is able to operate around the clock.

21. The ethanol arrives at the Facility in railroad tank cars that hold approximately

29,000 gallons each. The Facility can hold up to 20 rail tank cars on the specially designed

-7-



unloading track. Additional loaded tank cars can also be stored incidental to transportation

inside the fenced Facility. Currently up to three rail cars can be transloaded to trucks at a

time. The transloading operation itself is performed by a contractor acting by and on behalf of

NSRC. NSRC is transloading ethanol into approximately 24 trucks per day. This number,

however, can go up or down on a daily basis, depending upon interstate rail operations, the

number of ethanol rail tank cars in the transportation system, and ethanol customer demands.

22. Ethanol is a clean-burning, high-octane motor fuel that is produced from

renewable sources. At its most basic, ethanol is gram alcohol, produced from crops such as

corn, and is classified and regulated as a hazardous material by the U.S. Department of

Transportation at 49 C.F.R. § 172.101. Pure ethanol is not generally used as a motor fuel;

instead, ethanol generally is combined with unleaded gasoline at blending facilities with a

resulting mixture to be provided to local gasoline filling stations for use in commercial and

private vehicles.

23. When empty trucks arrive for transloading al the Facility, the trucks arc queued

within the Facility or inside the railroad yard (notably not on any city street). After the

ethanol has been transloaded into the trucks, the cthanol is then transported in the trucks to

various gasoline blending facilities located elsewhere in the Commonwealth of Virginia.

Customer use of the transportation and transloading services offered by NSRC at the Facility

is increasing.

24 City Ordinance 5-2-27 as it existed prior to amendment on June 14, 2008 (the

Original City Ordinance) prohibited the transportation of "waste materials, building or

construction supplies, materials or equipment of any type, or dirt, debris or fill of any type"

within Alexandria without securing from Alexandria a permit for such haulage. The Original
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City Ordinance also made it a class two misdemeanor crime for any person, "as the owner of

any land ... to or from which such materials, supplies or equipment are hauled, or the agent

thereof having possession or control of such property as employee, .. contractor or

otherwise," to assist in a violation of the Original City Ordinance. A copy of the Original

City Ordinance is attached to this Complaint as Exhibit A.

25 On or about April 25, 2008 Alexandria notified NSRC that NSRC was required

to secure a haulage permit pursuant to the Original City Ordinance before trucks could access

me Facility. NSRC responded that, because it was not transporting any materials specifically

covered by the Original City Ordinance - in that the Original City Ordinance did not cover the

transportation of cthanol - the Original City Ordinance did not apply, and that NSRC was not

seeking for or asking for a hauler permit. Notwithstanding its contention that the Original

City Ordinance did not apply, in an effort to cooperate with Alexandria, NSRC nonetheless

supplied Alexandria with the type of information requested so Alexandria would be fully

informed of how NSRC expected the Facility would be operated at this time

26. On May 27, 2008, the City Council for Alexandria held a public hearing at

which the Facility was discussed. At that City Council hearing, the Mayor, the Vice Mayor

and several members of the City Council threatened to close down the Facility. At that same

City Council hearing, the City Attorney informed the City Council that he would draft an

amendment to the then-existing Section 5-2-27 (the Original City Ordinance) to make it clear

that Alexandria had jurisdiction to regulate the Facility and truck traffic to and from the

Facility as a means of fulfilling the City Council's intent to shut down the Facility. The

minutes from the City Council meeting report that the Mayor said "The City would do

everything it could do get Norfolk Southern to cease operations, shut it down and get them out
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of the City."

27. On June 3, 2008, prior to any amendment to the City Ordinance, Alexandria

unilaterally issued a one month temporary *T&ES Permit" to NSRC purporting to grant

NSRC authority to haul ethanol from the Facility to various locations via Interstate 95. That

permit, which again NSRC did not request, purports to place several limits on the operation of

the Facility. Specifically, the permit purports to limit truck access to and from the Facility

both in number and in time (limiting access to the Facility to twenty trucks per day and only

between 7 am and 7 pm, Monday through Friday). The permit also specifies routing for

trucks entering or departing from the Facility. By its terms, the permit is valid for just one

month, from June 4, 2008 through July 3, 2008, and may be revoked by Alexandria at any

time. A copy of the permit is attached to this Complaint as Exhibit B.

28. By letter dated June 4, 2008, NSRC again advised that the City did not have the

authority to impose the conditions included in the permit, and that the City was precluded

from engaging in this type of regulation by the Interstate Commerce Commission Termination

Act, the Federal Railroad Safety Act and the Hazardous Material Transportation Act. A copy

of the letter is attached to this Complaint as Exhibit C.

29. On June 6, 2008, in response to a request from Alexandria's vice-mayor, NSRC

provided a timeline of events and communications between NSRC and Alexandria officials as

it related to the development of the Facility to address any suggestion that NSRC did not

communicate with the City regarding the Facility. A copy of the letter and all attachments

thereto is attached to this Complaint as Exhibit D.

30. The City Ordinance was amended on June 14, 2008. As amended, the City

Ordinance prohibits the transportation of "waste materials, building or construction supplies of
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any type, bulk materials or commodities of any type, heavy vehicles or equipment of any type

not licensed for street use, or dirt, debris or fill of any type" within Alexandria, unless the

covered materials are transported to or from a retail merchant and the involvement movements

are less than five times a month for any specific site, without securing from Alexandria a

permit for such haulage. A copy of the Amended City Ordinance is attached to this Complaint

as Exhibit B.

31. Like the original City Ordinance, the Amended City Ordinance makes it a class

two misdemeanor crime for any person, "as the owner of any land ... to or from which such

materials, supplies or equipment arc hauled, or the agent (hereof having possession or control

of such properly as employee, . contractor or otherwise," to assist in a violation of the

Amended City Ordinance.

32. On information and belief, the permit requirements as applied by Defendants

have not been developed in accordance with (he federal standards on highway routing of

hazardous materials transportation, under 49 U S.C. 5125(c) and 5112(b) as implemented by

the U S Department of Transportation in 49 CFR Part 397, Subpart C.

33. Enforcement of the City Ordinance, in either its original or amended form,

would result in irreparable harm to NSRC, as access to NSRC's Facility and other areas of the

Yard would materially and adversely affect NSRC's interstate rail operations, the ethanol rail

traffic that is currently transloaded, and other products and materials that NSRC, as a rail

common carrier in interstate commerce moves, as follows:

a The restrictions on the number of trucks that could access the Facility

and other areas of the Yard would impact the number of tank cars and other rail cars that

could be transloaded, notwithstanding the number of tank cars and other rail cars in the
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interstate rail system bound for this Facility and other areas of the Yard, potentially creating

congestion at the Yard, and a shortage of eihanol tank cars or other cars for shippers

throughout the NSRC rail system;

b. The restrictions on the time in which the Facility and other areas of the

Yard could operate could both limit the number of rail cars that could be processed at the

Facility and other areas of the Yard with the same material and adverse result as the

restrictions on the number of trucks that could access the Facility and other areas of the Yard;

and

c The flow of rail cars through the system would be interrupted, with rail

cars that should be moving back to eihanol processing facilities for further loading instead

being kept in-transit storage waiting for a transloading time at the Facility or other areas of the

Yard.

34. Hnfbrcemenl of the City Ordinance in either its original or amended form would

result in irreparable harm to NSRC. as extended in-transit storage of the loaded cthanol cars is

directly contrary to the U. S Department ol Transportation's requirement to expedite

hazardous material shipments (including ethanol, a DOT regulated hazardous material under

49 C.F.R. §172.101) per 49 CFR §§174 14 and 174.16.

35. In both its original and amended form, the City Ordinance includes the

purported authority to withhold or revoke the permit, and the implied authority to prevent

operation of the Facility and other areas of the Yard, and to prevent trucks from entering or

leaving the Facility and other areas of the Yard, and thus constitutes an implied authority to

shut the Facility and other areas of the Yard down, the ultimate in regulatory control.
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36. Threat of criminal prosecution contained in the City Ordinance would have the

likely result of making contractors and employees reluctant to perform work for NSRC at the

Facility and other areas of the Yard, severely limiting, if not making impossible, NSRC's

fulfillment of its Federal common carrier rail obligations.

37. NSRC has no adequate remedy at law Unless the mjunctivc relief requested

herein is granted, NSRC, its employees and contractors will suffer irreparable injury, loss and

damage, as described in paragraphs 33 through 36 of this Complaint.

FIRST CLAIM FOR RELIEF - ORIGINAL ORDINANCE INAPPLICABLE

38. For its first'claim for relief, NSRC incorporates the averments contained in

paragraphs 1 through 37 as if fully rewritten herein.

39. On June 3, 2008, Alexandria unilaterally issued a one month temporary permit

to NSRC limiting ethanol transloadmg at the Facility and imposing specific routes for trucks

entering and departing the Facility pursuant to the City Ordinance, Section 5-2-27.

40 When the permit was issued. Section 5-2-27(a) of the City Ordinance read, in

pertinent part, as follows:

Hauling waste material of any type, building or construction supplies,
materials or equipment of any type, or dirt, debris or fill of any type is
prohibited on all streets within the city, except pursuant to a permit
issued under subsection (b) of this section, or pursuant to an
exemption under subsection (c) of this section.

41. When the permit was issued, 'Section 5-2-27(d) of the City Ordinance read, in

pertinent pan, as follows:

Any person who, as the owner of any land, building or structure to or
from which such materials or equipment arc hauled, or the agent
thereof having possession or control of such property as employee,
lessee, tenant, architect, builder, contractor or otherwise, commits,
permits, directs, assists in or attempts any violation of this section
shall be guilty of a class two misdemeanor
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42. Original City Ordinance Section 5-2-27(a) imposed a permit requirement for

hauling (1) waste material, (2) building or construction supplies, material or equipment, and

(3) dirt, debris or fill.

43. Original City Ordinance Section 5-2-27 on its face has no application to

NSRC's Yard, NSRC's Facility or the trucks accessing the Facility because the trucks

accessing the Facility transport ethanol, and not "waste materials of any type, building or

construction supplies, materials or equipment of any type, or dirt, debris or fill ot any

type... ."

44 On information and belief, notwithstanding the fact that NSRC rejected the

permit issued by Alexandria pursuant lo the Original City Ordinance, and notwithstanding the

fact that the Original City Ordinance has now been amended, Alexandria considers the permit

purportedly issued to NSRC pursuant to the Original City Ordinance to have continued

effectiveness and applicability

SECOND CLAIM FOR RELIEF - FOURTEENTH AMENDMENT

45. For its second claim for relief, NSRC incorporates the averments contained in

paragraphs 1 through 44 as if fully rewritten herein.

46 Section 5-2-27(d) of the Original City Ordinance applies Section 5-2-27(a) of

the City Ordinance to the owner of land, building or structures to or from which such material

or equipment are hauled, making it a class two misdemeanor to violate or assist in the

violation of this section.

47. As construed by Alexandria through the issuance of the permit and otherwise,

the Original City Ordinance 5-2-27 is so vague that it could be selectively construed and
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enforced without fair warning so as to deprive NSRC of due process as guaranteed by the

Fourteenth Amendment of the United States Constitution.

48. Alexandria's application of 5-2-27 of the Original City Ordinance to NSRC,

NSRC's Facility or the trucks accessing the Facility renders the Original City Ordinance void

for vagueness and denies NSRC due process of law as required by the Fourteenth Amendment

to the United States Constitution, as no reasonable construction of the ordinance could result

in its application to NSRC or NSRC's Facility.

THIRD CLAIM FOR RELIEF - FEDERAL RAIL SAFETY ACT PREEMPTION

49. For its third claim for relief. NSRC incorporates the averments contained in

paragiaphs 1 through 48 as iflully rewritten herein.

50. Under FRSA, rules, regulations, orders and standards relating to all areas of

railroad safety, including railroad security, must be nationally uniform to the extent practical.

49 U.S.C. §20106(a). A copy of the code provision is attached to this Complaint as Exhibit

F.

51. Authority to prescribe rules, regulations, orders and standards for all areas of

railroad safety and railroad security is vested in (he Secretary of Transportation pursuant to 49

U.S.C. §20103 of FRSA.

52. Pursuant to 49 U.S.C. §20106(a) , until the Secretary has adopted a regulation

or order relating to a subject matter of an area of railroad safety or security, a State is

authorized to adopt and enforce a law or regulation relating to the same subject matter.

However, once either the Secretary of Transportation or the Secretary of Homeland Security

has adopted a regulation or order covering a subject matter relating to an area of railroad

safety or security, only a state may adopt or continue in force any law or regulation covering
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the same subject matter and then only if a state can meet the three-prong test that the state

requirement is necessary to reduce or eliminate any local safety hazard (and thus is not state-

wide in nature), is not incompatible with the federal regulation and does not create an undue

burden on interstate commerce. 49 U.S.C. § 20106(a). The three-prong test could not be met

here even by a state. Moreover, states arc proscribed from delegating their authority to

regulate a subject matter relating to railroad safety under Section 20106(a) to municipalities.

S3 Regulation of the transloading of rail tank cars containing hazardous materials,

such as ethanol, relates to railroad safety. The Secretary of Transportation, acting through

PI-IMS A, has regulated rail lank car to tanker truck transloading activities in 49 CFR §§

171.1, 171 8 and 174.67 as part of "transportation" as that term is defined in HMTA. Also

sec 70 Federal Register 20018 at 20020 - 20021 (April 15, 2005).

* 54 The Secretary of Transportation also has issued regulations at 49 C.F.R §§

174.14 and 174 16 requiring that transloading and delivery hazardous material, such as

eihanol, from a rail yard, not be delayed.

55 Unlike state regulation, municipal regulation of a subject matter relating to

railroad safety is wholly preempted under 49 U.S.C. §20J06(a) even if the subject matter has

not been regulated by the Secretary of Transportation, regardless of the circumstances.

56. The City Ordinance in either its original or amended form, as applied to the

Facility and the transloading activities taking place at the Facility, in effect regulates the use

and operation of the Facility and will result in delaying transport and transloading of eihanol, a

subject matter that "relates to railroad safety," and, therefore, is preempted by 49 U.S.C.

§20106(a).
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FOURTH CLAIM FOR RELIEF - ICCTA PREEMPTION AS APPLIED
TO THE AMENDED CITY ORDINANCE

57. For its fourth claim for relief, NSRC incorporates the averments contained in

paragraph 1 through 56 as if fully rewritten herein.

58. Pursuant to 49 U S.C. §10501(b) of ICCTA, the jurisdiction of the Surface

Transportation] Board over (1) transportation by rail earners and (2) the operation of their

facilities Mis exclusive." Preemption as defined in 49 U.S.C. §10501(b) generally is referred

to as "ICCTA Preemption." Railroad iransloading facilities, when operated by or on behalf of

the rail carrier, constitute a rail facility covered by ICCTA A copy of the code provision is

attached to this Complaint as Exhibit G.

59. Application of the City Ordinance in either its original or amended form to the

Facility and its operations, including the implied right to withhold the right of the Facility to

operate, and the implied right to withhold the right of NSRC to operate other bulk transload

operations at (he Yard, and the right to prevent trucks from accessing the Facility or other

bulk transload facilities at the Yard, and indirectly limiting the number of tank cars and other

bulk material rail cars that can enter the Facility and other areas of the Yard constitutes an

impermissible regulation of "rail transportation*1 by Alexandria and is preempted under

ICCTA.

FIFTH CLAIM FOR RELIEF - HMTA PREEMPTION AS APPLIED
TO THE AMENDED CITY ORDINANCE

60. For its fifth claim for relief, NSRC incorporates the averments contained in

paragraph 1 through 59 as if fully rewritten herein.

61. The Facility meets the definition of a "transloading facility" under 49 CFR

171.1 and 171.8 and is within the definition of "transportation functions*' regulated in detail
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by the Secretary of Transportation under the HMTA, 49 U.S.C. Section 5103. The concept of

preemption established in 49 U.S.C. 5125 applies to actions of states, political subdivisions of

a state, such as the city of Alexandria, and Indian tribes. A copy of the code provision is

attached to this Complaint as Exhibit H.

62 Numerous decisions by the Secretary of Transportation under Section 5125(d)

and the courts have established that permit requirements and detailed conditions of permits

such as the number of loads authorized, cannot be used to delay or impede the flow of

otherwise lawful transportation of hazardous materials. These restrictions are deemed

obstacles to the accomplishment of the objectives of Congress in establishing a national

hazardous materials regulatory system, and often are in conflict with specific DOT regulations

applicable (o rail and highway carriers.

63. Hazardous materials regulations in 49 CFR 174.14 and I77.800(d) require

transportation by rail and highway carriers without unnecessary delay, from and including the

time of commencement of the loading of materials into the rail cars until final unloading from

the tnicks at destination. Delays inherent in the Alexandria permitting process and related

requirements, particularly time of day restrictions and load limits, constitute an irreconcilable

conflict with federal requirements and are thus preempted by the HMTA.

64 In addition, 49 U.S.C. 5125(c), through reference to 5U2(b), has established

federal standards for the designation by states for the routing of hazardous materials within

their jurisdictions. This authority is not granted to cities, but to states in order to assure wider

coordination within the jurisdiction A copy of Code 49 U.S.C. 5112 is attached to this

Complaint as Exhibit I.

65. These standards include requirements for risk analyses, public processes,
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coordination with and acceptance by neighboring jurisdictions, and "reasonable routes for

motor vehicles transporting hazardous material to reach terminals, facilities for food, fuel,

repairs, and rest, and places to load and unload hazardous material."

66. The federal standards have been implemented by the Secretary of

Transportation through the Federal Motor Carrier Safety Administration in 49 CFR Part 397,

Subpart C, and Subpart E describing preemption procedures.

67. Upon information and belief, Alexandria has not developed its new permit time-

of-day, routing, and truck number limitation requirements in accordance with the DOT

"Guidelines for Applying Criteria to Designate Routes for Transporting Hazardous Materials"

referenced in 49 CFR 397.71, the public processes, consultation with affected parties, the

designation of reasonable access to facilities, and other requirements of Part 397.

68. The permit limitations imposed pursuant to the City Ordinance in either its

original or amended form arc preempted as enunciated in 49 CFR 397.203. The City

Ordinance, as applied to NSRC's transloading Facility and to cargo tank truck loading and

transportation operated from the Facility, is preempted under 49 U.S.C. Section 5125 of the

HMTA.

WHEREFORE, Norfolk Southern Railway Company respectfully prays that this

honorable court issue an order:"

(I) enjoining and restraining Defendants City of Alexandria and Richard Baier, and

all others acting in concert or participation with said Defendants, within the jurisdiction of this

court from enforcing City Ordinance No. 5-2-27, in either its original or amended form, as

applied under the hauler permit issued by Alexandria, against NSRC and/or any of NSRC's

agents or employees in connection with the Facility and transloading activities at the Facility, and
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access/routing for trucks operated by cargo tank truck earners to and from said Facility, within

and/or through the City of Alexandria;

(2) declaring that Original City Ordinance No. 5-2-27 is inapplicable on its face to

NSRC's Facility and inapplicable to trucks transporting cthanol from NSRC's Facility;

(3) declaring that Original City Ordinance No. 5-2-27, as it has been applied by the

hauler permit issued by Alexandria to the Facility, is void for vagueness and denies NSRC due

process of law under the Fourteenth Amendment to the United States Constitution and, as a

result, the application is of no effect;

(4) declaring that City Ordinance No 5-2-27, in either its original or amended form,

as it has been applied by the hauler permit issued by Alexandna to the Facility, is preempted by

the preemptive provision of the Federal Railroad Safety Act, 49 U S.C. tj20106(a) and, as a

result, the application is of no effect,

(5) declaring that City Ordinance No. 5-2-27, in cither its original or amended form,

as it has been applied by the hauler permit issued by Alexandna to the Facility, is preempted by

the preemptive provision of the Interstate Commerce Commission Termination Act, 49 U.S.C.

§10501(b) and, as a result, the application is of no effect;

(6) declaring that City Ordinance No. 5-2-27, in cither its original or amended form,

as it has been applied by the hauler permit issued by Alexandria to the Facility, is preempted by

the preemptive provision of the Hazardous Materials Transportation Act, 49 U.S.C. Section 5125

and, as a result, the application is of no effect;

(7) declaring that City Ordinance No. 5-2-27. in cither its original or amended form,

as it has been applied in the hauler permit issued by Alexandna to NSRC containing routing,

including time of day restrictions for trucks accessing the Facility and numerical limitation on
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(rucks accessing the Facility, is preempted by the Hazardous Materials Transportation Act. 49

U.S.C. §5125 (c) and, as a result, the application is of no effect; and

(8) for such other relief as the court may deem just and proper.

Respcctfullyyfiubmitlcd,

1-820848 3
06/13/2008 2 SO PM

Virginia State Bar No. 27558
Counsel for Norfolk Southern Railway Company
WILLCOX & SAVAGE, P.C.
One Commercial Place, Suite 1800
Norfolk, Virginia 23510
(757) 628-5500 Telephone
(757) 628-5566 Facsimile
gbryantfSjwilsav com

J. Frederick Sinclair
Virginia State Bar No. 08073
Counsel for Norfolk Southern Railway Company
J FREDERICK SINCLAIR, P.C.
100N Pitt Street, Ste. 200
Alexandria, Virginia 22314
(703) 299-0600 Telephone
(703) 299-0603 Facsimile
fred@ifsinclairlaw com
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Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.

(a) Hauling waste materials of any type, building or construction supplies, materials or
equipment of any type, or dirt, debris or fill of any type is prohibited on all streets within the city,
except pursuant to a permit issued under subsection (b) of this section, or pursuant to an
exemption under subsection (e) of this section.

(b) The director of transportation and environmental services is hereby authorized to issue
permits to haul such materials or equipment over the streets within the city, subject to such
conditions and restrictions specifying the time and route for such hauling, and such additional
conditions and restrictions, as the director may deem appropriate to promote traffic safety and to
minimize disruption to established residential, commercial, institutional and other areas in the
city.

(c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or trailer,
commits, permits, directs, assists in or attempts any violation of this section shall be guilty of a
class two misdemeanor.

(d) Any person who, as the owner of any land, building or structure to or from which such
materials or equipment are hauled, or the agent thereof having possession or control of such
property as employee, lessee, tenant, architect, builder, contractor or otherwise, commits,
permits, directs, assists in or attempts any violation of this section shall be guilty of a class two
misdemeanor.

(e) The prohibition set forth in subsection (a) of this section shall not apply to the hauling of
such materials or equipment to or from any specific location or site at the rate of five or fewer
trips for pickup or delivery of such materials or equipment in any consecutive thirty day period,
nor to the non-commercial hauling of such materials or equipment to or from a dwelling unit by
a resident therein (Code 1963, Sec. 33-28; Ord. No. 4224.10/13/01. Sec. 1)
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CITY OF ALEXANDRIA
Transportation and Environmental Services

301 King Street. Suite 4130
Alexandria, Virginia 22314

703.838.4324

T&ES PERMIT

CASE NUMBER: TES2008-00882 ISSUED: 6/3/2008 EXPIRES: 7/3/2008

LOCATION: 1000 S VAN DORN ST PROJECT NAME: HAULING

PROJECT DESCRIPTION:
Contact Doug McNeil or Mike Webb. 757-823-5421 Hauling ethanol from transloadmg facility in Alexandna to various
locations via I-95

Primary Contact:

Norfolk Southern Railway Co
8 N Jefferson St
RoanokeVA 24042-0001

No Phone Number on Record

License Type and Policy Number:

Secondary Contact:

No Phone Number on Record

License Type and Policy Number:

START DATE:

END DATE:

TIME:

INSURANCE:
POLICY #:
EXPIRES:

6/4/2008

7/3/2008

7 00 AM - 7 00 PM

STREET EXCAVATION

CRANE

DUMPSTER

X HAULING:

CROSS CURB/ SIDEWALK

INGRESS/EGRESS

SCAFFOLD/ LADDER

SIDEWALK CLOSING

BLOCK PARTY

OTHER

1. Any damage to the public right-of-way (sidewalk, curb & gutter or street) is the responsibility of the permittee
2. The permittee is responsible for compliance with the current version of the "Virginia Work Area Protection Manual"
3. Maximum protection must be given to pedestrians and motor vehicles at all times
4. This permit may be revoked without notice when the privilege hereby granted is abused or exercised contrary to

ordinance or regulation By issuing this permit, the City of Alexandria assumes no liability for injury or damage
to persons or property and the permittee shall save the City harmless from any daim resulting

5. Other specific conditions as attached

Distribution
Permitee
Police
Traffic
Transportation
Fire Dept
T & ES Inspector
Office Copy

Cfty Manager I Ja*sfiA
By Director of Trana&rtaUon and&lvironmental Services

. _ , If there arc any questions .concerning this permit, call 703.838.4324
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Conditions of Approval - Permit no!: TES2008-00882

For NORFOLK SOUTHERN RAILWAY CO

1) No dirt, mud or debris shall be tracked/spilled onto the public nght-of-way.

2) A copy of this permit must be provided each driver Failure to follow routing will result in revocation of this permit
No entering the city before 7-00 a m No jake brakes or engine braking within the city limits Driver shall obey all
traffic signs and markings

3) Hauling route is from the Alexandria facility to Metro Road, Metro Road to Eisenhower Avenue, west on
Eisenhower Avenue to Van Oorn Street, south on Van Dom Street and out of the city limits

Hauling is permitted Monday through Friday. 7'00 am to 7 00 p m only

Hauling is limited to a maximum of 20 trucks per day.

4) This permit is being issued despite city concerns and objections to Norfolk Southern and its contractors relating to
the appropriateness of ethanol transloadmg at this location

5) This permit will be revoked should this operation be halted by any governing authority





Norfolk Southern Corporation
Law Department
Three Commercial Place
Norfolk, Virginia 23510-9241

— . John V. Edwards
Senior Goneral Attorney

Writer's Direct Dial Number

Phone (757,0,463. June 4. 2008
Fax (757) 533-4872
E-mail John.Edwarda@nscorp.com

Via E-Mail and U.S. Mail

Joan Wagner
Director of Transportation and Environmental Services
City of Alexandria
301 King Street, Suite 4130
Alexandria, VA 22314

Re: T&ES Permit No. TES2008-00882

Dear Ms. Wagner:

Yesterday you transmitted to Doug McNeil u "permit" which purports to grant Norfolk
Southern the conditional privilege, for a period of one month, to haul ethanol from its Van Dorn
Street rail yard in Alexandria to "various locations via 1-95." The conditions in the permit
restrict the hours of operation of the facility, the number of trucks able to access the facility on a
daily basis, and the routing of the trucks once they have left the facility. Norfolk Southern did
not request this permit. In any event, the City of Alexandria does not have the authority to
impose on Norfolk Southern's Van Dorn Street facility operating conditions of the type included
in the permit you sent to Mr. McNeil.

As representatives of the City have been previously advised, the City is precluded from
engaging in this type of regulation by the Interstate Commerce Commission Termination Act
(see 49 U S.C. 10S01(b)), the Federal Railroad Safety Act ((see 49 U.S.C. 20l06(a)) and the
Hazardous Materials Transportation Act (see 49 U.S.C. 5125). In fact, as we have explained,
Section 5-2-27 of the City Code does not apply to the hauling of ethanol, gasoline or any other
similar substances.

Insofar as the routing of the trucks entering and leaving the facility is concerned, it is our
sincere belief that the route currently being used (Metro Road directly to Van Dorn and then to
the Beltway) has less of an impact on the surrounding neighborhood than the route apparently
preferred by the City. Nevertheless, in an effort to cooperate with the City, we will request that
the trucks entering and leaving the facility incident to the transportation of ethanol use the route
you have specified. We do not employ or retain the services of the truckers whose vehicles are

Operating Subsidiary. Norfolk Southern Railway Company



Joan Wagner
June 4,2008
Page 2

loaded at the Van Dom Street facility and cannot guarantee that they will follow our request, but
we believe that most of them will do so.

Norfolk Southern and its predecessor rail lines have been a part of the Alexandria
community fofnearly ISO years. For all of that time we have tried very hard to cooperate with
the City and to be a good corporate citizen. The operation of the ethanol facility at our Van Dorn
Street Yard is not an exception to that rule. We contacted the City more than two years ago and
advised its representatives of our intention to build and operate the facility, and during the
intervening months have tried very hard to keep the City informed and to address its concerns.
We remain committed to those objectives.

Sincerely,



D



Norfolk Southern Corporation David T. Lawaon
Three Commercial Place *» President
Norfolk, Virginia 235104208 Industrial Products
767823-5358
757 629-2366 FAX

June 6,2008

Via E-mail and U.S. Mail

Redella S. Pepper
Vice Mayor
City of Alexandria
301 King Street, Suite 2300
Alexandria, VA 22314

Dear Vice Mayor Pepper:

This letter is in reference to your request for the timeline of events and communications between
Norfolk Southern and the City of Alexandria officials as it relates to the development of the
ethanol transfer facility.

There have been public statements suggesting that Norfolk Southern did not communicate with
the City regarding this facility. I appreciate your request to clarify this point and I hope this
timeline will provide you, the Mayor, the other Council members, and the City Manager a clear
understanding of the work process and communication that began in June 2006 between the City
and Norfolk Southern.

June 20,2006 - Blair Wimbush (Vice President - Real Estate, NS) and I met with Mayor Euille
to advise him of Norfolk Southern's plans to develop our ethanol terminal at the Norfolk
Southern rail yard.

June 23, 2006 - Rob Robinson, (Director - Distribution Services, NS); Lloyd Clinginpeel
(Manager • Real Estate, NS) and I met with Mayor Euille, Jim Hartmann (City Manager),
Mark Jinks (Deputy City Manager), Rich Baier (Director Transportation and Environmental
Services), Rich Josephson (Deputy Director - Department of Planning and Zoning), and
ArtDahlberg (Director - Code Enforcement, AFD) to review Norfolk Southern's plans to
develop the ethanol terminal at the Norfolk Southern rail yard.

August 9,2006 - Rob Robinson; Gayle Jordan (General Solicitor, NS); Mike Webb (Manager -
Distribution Services, NS); and representatives from Norfolk Southern's Engineering and
Environmental and Safety Departments met with An Dahlberg and D. T. Perry (Deputy Fire
Marshal, AFD) to review the facility design. The fire department officials made several
suggestions that were all incorporated into the facility design.

I
EXHIBIT

t
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RcdcUa S. Pepper
Vice Mayor
City of Alexandria
June 6,2008
Page 2

August 25, 2006 - Rich Josephson sent me an e-mail (Attachment A) regarding the city's
position regarding a Special Use Permit and outreach to the community.

September 18, 2006 - Bill Galanko (Vice President - Law, Norfolk Southern) provided
Mr. Josephson a written response (Attachment B) to the August 25th e-mail. Mr. Galanko's letter
made the following points:

• The facility is a rail transportation facility that will be used by a freight rail common
carrier subject to the jurisdiction of the U.S. Surface Transportation Board (STB) in
order to perform transportation operations and that the UT zoning ordinance is
preempted to the extern that it would require a permit or special use permit.

• Norfolk Southern would commence work in the very near future, and anticipated that
the facility would open no later than January 2007.

• Norfolk Southern worked with various local city officials to address facility design
concerns and had incorporated all modifications proposed by Alexandria fire
officials, including special spill containment facilities, additional fire hydrant
locations, foam capability, and additional portable fire extinguishers.

• Stated that Norfolk Southern believed it was incumbent upon us to work with the
local community to address its concerns.

• Suggested that, if desired, Norfolk Southern could speak to the city's legal counsel.

November 7, 2006 - Bill Galanko sent a follow-up letter (Attachment C) to Mr. Josephson.
Mr. Galanko's letter made the following points:

• The letter was a follow up to the September 18, 2006 letter and that Norfolk Southern
had not received any response to that letter.

• Norfolk Southern wanted to touch base with Mr. Josephson to keep him up to date on
the progress of the facility.

• Advised that Norfolk Southern anticipates initiating terminal improvements soon
after Thanksgiving (2006) and that most of the work would be transparent to other
(for example, engineering work) and that some surveyors would be on the property.

• Advised that terminal improvements would be completed sometime after January
2007, but the work in the coming months (late 2006/early 2007) would give Norfolk
Southern a better idea of the exact date.

• Reiterated that if there was anything further Norfolk Southern could provide, we were
available.

November 8, 2006 - October, 2007 - Norfolk Southern continued the necessary engineering
design, modifications, and contractor bid specifications. No communication or response from
the City during this time.

October 2007 - Engineering design completed and construction of the facility began, as outlined
in both letters, although later than anticipated due to engineering & design changes/delays.



Redella S. Pepper
Vice Mayor
City of Alexandria
June 6,2008
Page3

November 2007 - Norfolk Southern connected to the city water line in order to get water to the
new on-site fire hydrants.

April 2,2008 - Norfolk Southern's facility contractor, Tony Rosenlhal (Terminal Manager - RSI
Logistics), called Russell Purr of the Alexandria Fire Department and left a message to advise
the opening of the terminal and to arrange to delivery the keys to the facility for the Knox Box.

April 4, 2008 - Tony Rosenthal again called Mr. Purr, left him a second message and sent a
follow up e-mail (Attachment D).

April 9,2008 - Operations at the ethanol facility commenced.

April 14,2008 - Fire Chief Adam Thiel e-mailed me (Attachment E) to set up meeting to review
the facility operations and how the AFD could ensure they were properly prepared, trained, and
equipped to protect the facility and the city. I returned Fire Chief Thiel's e-mail (Attachment E)
and called him on the same day on his cell to discuss the facility.

April 25,2008 - Doug McNeil (Director Distribution Services - NS), Mike Webb, James Reiner
(Trainmaster - NS) and Jim Weglicki (Vice President Operations - RSI) met in Alexandria with
Fire Chief Thiel, Rich Baier, Mark Perm (Emergency Management Coordinator), and
George McAndrews (Assistant City Attorney) to discuss fire protection for the terminal and
delivered a set of keys for the Knox Box.

April 29,2008 - Chief Thiel sent Norfolk Southern a current needs assessment (Attachment F)
for the City of Alexandria to deal with an incident involving bulk quantities of ethanol and
followed up with a detailed list (Attachment G) on May 5.

May 7, 2008 - Norfolk Southern agreed (Attachment H) to donate a foam trailer, a set of 4
nozzle/eductors, and 1,640 gallons of foam concentrate.

May 9, 2008 - Conference call with City Staff and Fire Department to discuss the Fire
Departments needs assessment of April 29.

May 14, 2008 - Alexandria Fire Department sent a revised needs assessment and Norfolk
Southern e-mailed (Attachment I) its willingness to acquire the requested materials for the
Alexandria Fire Department.

May 15,2008 - Jim Hartmann sends a letter (Attachment J) to the Mayor and Members of City
Council, with copy to Norfolk Southern, detailing issues regarding the transload facility.

May 27,2008 - Doug McNeil and Mike Webb appeared before City Council.



Redeila S. Pepper
Vice Mayor
City of Alexandria
June 6,2008
Page 4

June 2,2008 - Chuck Wehrmeister (Vice President - Safety and Environmental), Doug McNeil,
other NS representatives, and I attended the Summer's Grove Civic Association meeting.

June 4, 2008 - Doug McNeil and Mike Clark (Supervisor Property Loss Prevention - NS)
attended the Alexandria LEPC meeting.

These are the primary dates and contacts as best as we can determine. If I nave inadvertently
omitted a key communication, please let me know and we will certainly include it in our
timeline.

If you have any questions, or need further clarification, please do not hesitate to call me

Sincerely,

David T. Lawson
Vice President Industrial Products

Attachments

cc: The Honorable Mayor William D. Euille
Councilman Ludwig P. Gaines
Councilman Rob Krupicka
Councilman Timothy B. Lovain
Councilman Paul C. Smedberg
Councilman Justin M. Wilson
City Manager James K. Hartmann



A.
--Original Massage

Prom: Richard Josephsonfialexandriava.gov [mailto:Richard.Josephsonftalexandriava.gov]
Sent: Friday, August 2S, 3006 11.35 AM.
To. dtlawBonOnacorp.com
Cc. rhrobinsOnscorp.com; Irclingettnscorp.com; Ignacio.PessoaOalexandriava.gov;
Jim, Hartmannfialexandriava. gov; Mark. Jinksfcalexandriava .gov;
Eileen.PogartyOalexandriava.gov; Rich.BaierOalexandriava.gov;
Ji 11. ApplebaumOalexandriava. gov, Arthur - Dahlbergealexandriava. gov;
Jannine. Pennell&alexandriava. go1/
Subject: Ethanol Transfer Use

David,

I wanted to get back to you on the question as to whether the proposed ethanol transfer
use at the Norfolk Southern facility in Alexandria is a use permitted by right or requires
a Special Use Permit. After a review of the information you provided on the proposed
facility, we have concluded that the use is a railroad operating facility under the OT
zone regulations, and is permitted only with a Special Use Permit The basis for our
determination is that ethanol transfer is a new use and would constitute an
intensification of the existing use.

Please l«t me know if you want to pursue the Special Uee Permit and we can discuss the
timing for consideration by Planning Commission and City Council as well as outreach to
the community.

Rich Joaephson
Deputy Director
Department of Planning and Zoning
City of Alexandria
301 King Street
Alexandria, VA 22314

Phone: 703-938-4666, X 302



William A. GaJenfco
Norfob Southern Corporator!
Lew Department
Three Commercial Place '
Norfolk, Virginia 23610-8241 .
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(75T) 62*2374

' "
E-malb wflllaRî gatankfttnscorpaiom September IS, 2006

I

Via Overnight Mall

Mr. Rich Josephson
Deputy Director
Department of Planning and Zoning
Cfty of Alexandria
301 King Street
Alexandria, VA 22314

Dear Mr. Josephson:

David Lawson has asked me to respond to your e-mail of August 25, 2006, concerning
the Norfolk Southern Ralfway Company transload facility In Alexandria, Virginia. As you are -'
eware, Norfolk Southern Intends to modify this railroad operating facility to receive rail cars and
to transload ethane! from those rail cars to trucks. Norfolk Southern will operate the facility
through a contractor. You have ventured that this use would be a use not permitted under the
current UT zoning, and thus Norfolk Southern could only modify and operate the facility under a
special use permit The transload facility, however, Is quintessential̂  a rail transportation facility
that will be used by a freight rail common carrier subject to the jurisdiction of the U.S. Surface
Transportation Board f STB") in order to perform transportation operations As such, pursuant
to 49 U.S.C § 10505(0), the UT zoning ordinance is preempted to the extent that K would
require a permit or a special use permit to be issued before modification and/or operation.

The facility will be merely an adaptation of the former so-called Alexandria Intermodal
Facility, which property has a fong history of use for various railroad purposes, it wfli be open to
any Norfolk Southern customer seeking ethanol transtoadlng as a part of the Norfolk Southern
transportation service package. Norfolk Southern already has received several Indications of
interest from its customers. The facility will not be devoted to any particular customer. Norfolk
Southern uvtll commence work in the very near future, and anticipates that the facility wiH be open
no later than January 2007.

We beliave ft Important to be a good corporate citizen - to work with local officials in
order to address concerns that might arise In the modification and operation of our facilities, and i
we believe we have achieved that here. Accordingly, sfnce June 10, 2006, Norfolk Southern has !
met with, and provided facility plans to. various Alexandria officials. This Includes Mayor Bill '
Eullle, City Manager Jim Hartmann and Deputy City Manager Mark Jtnks. as wall as D.T. Perry
and Art Dahlberg from the Alexandria Fire Department We have integrated all modifications
proposed by Alexandria fire officials to address perceived safety and fire concerns. Including but
not limited to special spill containment facilities, additional fire hydrant locations (including a
mobile fire hydrant), foam capability, and additional portable fire extinguishers. The facility will !
be fenced, gated and secured, and will be operated in a safe manner in confbnmanca with any
applicable health and safety requirements. i

I

Operating Subdcflvf Nnft* Southern Raitwgy Company . !



Mr. Josephson

September 18,2009

Having said that, however, we do note that Ihe Interstate Commerce Commission
Termination Act flCCTA*) provides that the jurisdiction of the Surface Transportation Board
("STB") over "transportation by rail carriers" and the construction and operation pf rail facilities 'is
exclusive," 49 U.S.C. § 10501 (b). Further, the ICCTA provides that, "except as otherwise
provided In this part, the remedies provided under this part with respect to regulation of rail
transportation are exclusive and preempt the remedies provided under Federal or State law,* Jd-
Transportation" Is defined as Including rail cars, warehouses, wharfs, piers, yards, property,

facilities 'or other equipment of any kind related to the movement of passengers or property, or
both, by rail... and ... sen/fees related to that movement, including receipt, delivery, elevation,
transfer in transit,... storage, handling, and Interchange of passengers and property..." 49
U.S.C. § 10102(9). ICCTA was passed In an effort to strengthen the rail transportation system
by reducing the regulation of railroads and other modes of surface transportation. See 49
U.S.C. § 10101. Application of this section preempts Alexandria's zoning statute to the ettent
that II would require any permit prior to the modification or operation of the facility.

Courts have repeatedly Invoked 49 U.S.C. § 10501 (b) as a basis for preemption of state
and local zoning, land use planning and permit requirements in the construction of rah facilities
to be operated by or on behalf of rail carriers. See Cftvof Auburn v. United States Go\iemme.nt
154 F .3d 1025 (9th Cir. 1998). cert, denied, 119 S.Ct. 2367 (I999) (relating to (he construction of
a rail line); Canadian National Railway Co. v. City of Rockwood. Civ. Case No. 04-40323 (U.S.
District Court, E.D. of Michigan, Opinion and Order Granting Preliminary Injunction) (activities
taking pface at a transload facility are considered "transportation," relating to the preemption of
permit requirements for the construction and operation of B transload facility); Norfolk Southern
Railway Company, et al. v. Cftvof Austen, at al. 1997 WL 1113347 (N D Ga.. 1997) {intermodal
facility). There are several other cases along similar lines.

These decisions, and the statute that they Interpret, implement Congress' expressed
intention to. preempt such regulations that may stand as an obstacle to an inteistate rail carrier's
ability to construct facilities or conduct Interstate rail operations. Nevertheless, we believe It
Incumbent upon us to work with the local communftyto address its concerns. We have done so
in the past and we will continue to do so where It makes sense in modifying the facKtty and
opening it on a timely basis to operation. Please let me know if there te anything further I can
provide you. Further, If desired, I wfll be happy to speak with your legal counsel concerning this
matter.

Respectfully, _

William A. Gafsnko
Vice President - Law

cc: David Lawson
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Cfty of Alexandria
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Norfolk Southern Corporation
Law Department
Three Commercial Place
Norfolk. Virginia 23510-9241

William A. Galanko
Vice PrecMentLaw

Writer's Direct Dial Numbtr

(757) 629-2374
(757) 6334943 (FAX)
E-mail! winiam.galaiilca9ncciorp.coni

November 7. 2006

Mr. Rich Josephson
Deputy Director
Department of Planning and Zoning
City of Alexandria
301 King Street
Alexandria, VA 22314

Dear Mr. Josephson

This follows up on my tetter to you dated September 16, 2006, concerning the
Norfolk Southern Railway Company ethanol transload facility in Alexandria, Virginia I
do not believe that Norfolk Southern has received any response to that letter, but I did
want to make sure that I touched base with you and keep you up to date as we
progress.

We now anticipate initiating necessary terminal improvements (previously
reviewed with appropriate city officials) soon after Thanksgiving. Although most of this
work will be transparent to others (for example, additional engineering work), there will
be some surveyors and others working around the property. We now believe that the
terminal improvements will be completed sometime after January 2007, but our work in
the coming couple of months will give us a better idea of the exact date.

Please let me know if there Is anything further I can provide you. I remain
available to speak with you concerning this.

Respectfully,

William A Galanko
Vice President - Law

cc: David Lawson

Operating Subadiaiy Nortofc Southern Railway Company



From: Tony Rosenthal
Sent: Friday, April 04, 2008 1:29 PM
To; 'Russell.furr@alexandrlava.gov1 .
Cc: Kelley Mlnnehan
Subject Knox Box at 1000 S. Van Dom Street

Mr, Furr.,

I am emailing 1o arrange a lime to meet with you or your representative at the referenced location to set up tlie Knox
Box with all pertinent keys to the factlfty.
Please give me a call at 404-431-7499 so we can arrange a meeting. We Intend to begin our operations Tuesday. 4/8.
and would to have the Knox Box set-up before then.

Thanks,

Tony Rosenthal
Terminal Manager
RSI Leasing, Inc
www.rcHoolstics.com
404-431-7499
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McNeil, Doug

From: Lawson David
Sent: Monday. Apnl 14, 2008 9:59 AM

To: Adam .Thlel@alflxandriava.gov

Cc: Mictiele Evans@alexandriava.gov; Jim Hartmann@alexandnava gov; Cameron.Hall@alexandriava gov;
McNeil. Doug

Subject: RE. Etnanol transloadtng at the NS intermodal facility in Alexandria. VA

AdamThiei
Fire Chief - Alexandria Fire Department

Thank you for your note and voice mail regarding Norfolk Southern's ethanot transload terminal in Alexandria I will give
you a call on your cell today Thanks

David Lawson
Vice President- Industrial Products
Norfolk Southern Corporation
Norfolk. VA
(757) 823-5358 - Office
<757) 373-3550 - Cell

From: Adam.Thiel@alexandr1ava.gov [mailto:Adam.Thlel@alexandriava.gov]
Sent: Monday, April 14, 2008 8:53 AM
To: Lawson David
Cc: Michete.Evans@alexandrfava.gov; Jim Hartmann@alexandnava.gov; Cameron.HaH@alexandriava.gov
Subject: Ethanol transtoadlng at the NS intermodal facility In Alexandria, VA

Mr David T Lawson, Vice President
Norfolk Southern Corporation

Dear Mr Lawson-

By way of introduction, my name is Adam Thiel and I'm the "new" Alexandria fire chief.

I'm writing to seek your assistance with addressing the potential impacts of ethanol transloading at
the NS intermodal facility here in Alexandria. While I'm not yet completely familiar with the history of
this facility, my present understanding is that ethanol transloading operations have been recently
initiated on the site.

I'd like to get together with you and your team at your earliest convenience to discuss the
transloading operation and how the Alexandria Fire Department can ensure we are properly
prepared, trained, and equipped to protect your facility and our City.

Please feel free to contact me directly using the information below, or on my mobiletf 703.698.0838.

I look forward to meeting you soon.

Best regards,

Adam

675/2008
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Adam K. Thiel, MPA, MIRreE, CFO, CEM
Fire Chief
Alexandria Fire Department
900 Second Street
Alexandria, VA 22314
Phone: 703.838.4600
Fax: 703.548.6952
E-mail: adam.thiel@alexandriava.gov

6/5/2008



FIRE DEPARTMENT
900 Second Street

Adam K. Ibicl Aleiandila, Virginia U3U-1395 Phone(703)838-4600
Fire Chief Fu (703) 83S4093

April 29,2008

Mi Michael A Webb
Managet Distribution Seivices
Souihein Region
Norfolk Southern Coipoiation
Three Commeicial Place, Box 252
Norfolk, VA 23510

DcaiMi Webb:

1 he City oi Alexandria (City) is keenly interested in working with the Norfolk Southern Coipoiation
(NS) to ensuie adequate fire piotection foi the bulk cthanol iiansloading terminal located at theNS
Van Dom Intermodal Facility Recognizing Norfolk Southern's commendable effort to design/build
this facility with safety in mind, iheie aie a numbei of remaining issues that must be addiesscd to
help assuie ihe City's ability to protect life, property, and the enviionment in case of an incident
involving bulk quantities of ethanol at the facility

As we discussed duiing oui meeting on Fiiday. April 25,2008, this letter piovides the cunent needs
assessment—based on information about the eihanol Iiansloading opciation that youi gtoup provided
last Friday—of City staff fiom die Fiie Department (AFD). AFD Code Enfoicemcnt Duicau (Code),
AFD Office of Emergency Management (OEM), Planning and Zoning Department (PftZ), and
Tianspoitation and Enviionmental Setvices Department (T&ES). At you lequest this
communication is presented as an ovet view, but we are certainly available to discuss the details at
your earliest convenience.

P»e Department (AfD)
After our meeting last Fiiday, Af D staff conducted a site visit to the facility and completed
installation of the facility keys into the Knox Box™ rapid-entry key system This site visit confirmed
the City's need foi additional equipment, supplies, and darning to safely and effectively handle an
incident involving bulk quantities oi ethanol The principal need is foi a delivery system to apply a
sufficient flow of alcohol-resistant aqueous film fbiming foam (AR-AFFF) to an cthanol spill/fiie on
the facility; neithei the AFD not the sutiounding mutual-aid juiisdictions currently possess an
appropriate delivciy system Laige quantities of AR-AFFF must also be secured/maintained in a
leady state and loutinely leplaced according to the manufacturer's
recommendation (i e, when the expiration date is reached). The City requites additional spill
lesponse equipment/supplies to protect the environment, especially adjacent waterways, from a bulk

alexandrfeva.gov



ethanol release Specialized training to contain/confinc/extinguish ethanol
releascs/spills/fiies is also needed foi AFD and mutual-aid firefighters (Fairfax and
Arlington Counties), as well as for membeis of the Alexandria/Arlington Hazaidous
Matetials Response 1 cam Our estimate foi providing the requisite
equipment/supplies/training to protect the NS ethanol tiansloading terminal is $321,020;
with a lecuriing annual maintenance (i e, equipment dcpiccialion, ongoing training, and
totaling expiied AR-AFFF) cost of $50,000

AFD Code Enforcement Bureau (Code")
Code staff met with Mr Tony Rosenthal of RSI Logistics (Norfolk Southern's tciminal
manager) on Monday, Api 1128,2008 Generally speaking, the facility is in compliance
with Section 3406 of the Fire Prevention Code (FPC) Remaining issues include: 1)
continuation of grounding compliance for the offloading tiack tails; 2) confnmation of
secondary containment capacity; 3) new file hydiant flushing/finalization; 4) provision of
mateiial safety data sheets (MSDS) foi the 1500 gallon foam reserve stoted on-site; and
5) developmcnt/tcview/appioval of a compichensive flic safety and evacuation plan fot
the facility, as requited by Section 404 ot the FPC

AJFD Office of Emergency Management (OEM}
As discussed during oui meeting, OEM staff will meet with Mi Rosenihal to conduct a
homeland security threat assessment of the facility, and will include it in the City's
overall emeigency management planning process. Additional tecommendations could
lesult fcom these activities and will be shared with NS as soon as possible

Transportation and Enviionmentai Services Deoaitment (T&ES1
During oui meeting, TABS staff iaised two issues: I) the icquiiement for bulk tank
trucks leaving the facility to obtain haul permits fiom T&1IS; and 2) the need foi a
stoimwatci pollution and pievention plan as requited by the state Depaitment of
Environmental Quality (DtQ)

One final issue conceins the ongoing need for collaboiation between NS and the City 10
provide accurate information for our community concerning the NS Van Doin Intermodal
Facility and ethanol UansJoading terminal.

In summary, the City looks forward to working in paitnership with NS to protect youi
investment, our citizens, infiastmctuie, and the environment Since ethanol tiansloading
operations are underway at youi facility, we know NS will continue viewing this matter
with a sense of urgency and I look fot ward to out next discussion and/or meeting

Please feel free to contact me anytime via email (adam thiel@alexandriava gov) or
mobile phone (703.898.0838)



Cc: Tames K Haitmann, City Managei
MicheleR Evans, Deputy City Manager
Matk Jinks, Deputy City Managei
Ignacio B. Pessoa, City Attorney
Geoige A McAndrews. Assistant City Attorney
John Catlett, Code Fnfoicement Director
Faioll Hamei, Planning and Zoning Director
Stephen Milone, Planning and Zoning Division Chief
Richard Baier, Transportation and Environmental Services Diiectoi
William Skrabak, Tiansportation and Enviionmentol Setviccs Division Chief
Maik Penn, Emergency Management Cooidinatoi
John North, AFD Battalion Chief



ALEXANDR1A FIRE DEPARTMENT
ETHANOL NEEDS ASSESSMENT

EQUlPMENT/SUmJES/TRAINING

EQUIPMENT

Delivery system tow vehicle, Ford F4SO with utility body $55,000
Dual Foam Tote Trailer, $36.000

o lOOOgpm nozzle, 660-gal concentrate capacity
Bulk-spill response vehicle, 24-foot box truck $95,000

o Lift gate
o Response warning lights
o Generator
o 800 mhz radios
o Interior configuration, shelving/cargo securing devices

(4) Foam nozzles/eductors $ 1,400 per set $5.600
Spill/fire control equipment $55,000

o Monitors
o Grounding and bonding equipment
o Plug and patch equipment
o Absorbents
o Containment pools and drums
o Double diaphragm pump and supporting equipment

SUPPLIES

• (2) 330-gallon totes AR-AFFF £37.00 per gal. 524,420
• (20) 5-gallon pails AR-AFFF * Already provided by NS* SO
• (15) 55-gaHon drums AR-AFFF ^Equivalent quantity provided by NS* SO

TRAINING

• Initial ethanol awareness training * Already provided by CoA* SO
• Initial ethanol response training . $25,000
• Hazmat specialist training $25,000

o Tank car emergencies
o Highway vehicle emergencies
o Advanced foam application
o Advanced leak/spill control

*
TOTAL $371,020

ANNUAL MAINTENANCE £50,000
(Equipment depreciation, suppfy rotation, ongoing training.)

5/5/2008



Opening Sjbudiiry No ic-

May '. 2W4

Mr Adam k Duel
h'ire Chief
Alexandria file Department
900 Second Street
Alexandria. VA 3-3 l-l-l 1Y5

Re. Noiliilk Southern K.'iiluay Company'*
QhjiiHjl lUUKk'Uiliiiul unlit}. Ali.A-.mdi in, Viraniiii

Bear Mr duel

0\er the p.i si ICAVIJ! ueek* Norfolk Snmliem .mil ilu: Ali'Mimfna Fire [Kpiirtmtiiii iopieM:m;ni\es hiu«
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(luink ydii Ten1 MJUI in\ olu-mem :nui rvxitu to\\jrd.s our nuiiual £o.il ni'viCciN This letter rc^vnils 'o
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t\c t̂iiicnillv* L.'pt-'n [in J.if.iln\ u» I^llck^ .n d'lKi :i in . ihough of murder dicic inick» .ne cmpu
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part of tiur niilu).id nei\\ork «f ni.iktf this pjiiiculiir liicilil> available to all <.ustonifiN. Kil
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Of course. irbiiviiK-sNCsp.'imlsnrlhceiisiiinierKi^ dwnno ilK-n \\u \iill tvi}K>iul toih.'il in ̂ :r\ tuc hc.m ,
and rail >wiiclmiLj

We are keenly .I\\.H<. dt'^nur safety inNsmn. p.iriMiliirly n& it in\olve^ the increased levels ot'ethaihtl
lnui5|\>rlinion not onK hum our fjici1ii> but jieiUTally livuu ;i \anci) of oiurccb :is « r^Mill of ilw
economic. L-overnriuMlal :UK! iutcin.nionril condition^. Given the presence of oui facility in the
Cfimmunny, \se would \x plea>tfd to advance >our ahiliu ID do I \\-\\\\ ihi<. and u^c n^ reRicncc (he
Alexandria Fire Ocpiininunt l̂ hnnol Nceil» A^esMnent l̂ uipniviK/Supplie^Trainiii}; li^t tliiit VPU
provided lo us

I

llu! primars eihanol fuu fiplitini: aixui ^ alrnhnl-rc +\» mil aipn.'ou> film tbnntny fofiin (AK-AI;I Kl. We ±
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coiuiiniui UN ln:it!-ioiiik Morale ol ihc WIIIL We t\v\\- undcrMitihl (rum di?cu»iuns with \ mi thai
i IK- Alc.vindn(i 1'ire Deparuneni nor ;in\ of ihc surrounding mutual aid iiiriMlieiitms ti;i\c the
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Mr. Adiim K.
M.IV ~ :
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ihe •Mcviiicln.i Tirt neruruniMit fin ji.iiri.il PIII|MM' use further, «c nx'"gni/c lOriit eHK.niii.ie> n>u|il
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icmeLil tu en îinni: ulequ.ife lire pioiu^lion. \Vc look foruaid u> (.ontmuinjj [•• wotK vtidi \mi ami

iy in hid .in\ lin.'il i- îiL-i ssiili 1 1. yard to M

IX'irj McNeil
Direcior Disinhuiion Sen ices

cc1 Oiivid La^b'.in. \'ice President Indiistnal
Micli.iel V\el>K M.'HMUCI Oislnliulhni
John V IMunrtis. Senior Ciencral -



From: McNeil. Doug

Sent: Wednesday, May 14.2008 11.27 PM

To: 'Adam.Thlel@alexandriava gov'

Cc; John.Nortri@alexandriava gov, Byron Andrews IN; Wabb, Mike. Edwards, John. V; Jordan, A
Gayle; Lawson David, Wlngo. William B.; Chapman. Robin C.; Reiner, James E.

Subject: RE- Detailed Alexandria FD Elhanol Fire/Spill Response Equipment List

Attachments: ETHANOL RESPONSE EQUIPMENT.XLS

Adam Thie)

As a follow up to our conference call on May 9, 2008. Norfolk Southern has reviewed the attached list of Elhanol
Fire/Spill Response Equipment and Supplies provided by the Alexandria Fire Department, tn summary this list
includes.

Dedicated F4SO Tow Vehicle with utility body
Foam Trailer with two loaded 330 gallon totes
Set of Foam Nozzle/Eductore
Monitoring/Spill Control Equipment

Because naither Alexandria nor any of the sinoundmg mutual aid Jurisdictions have this equipment, we plan to
contribute these as well as the 1,640 gallons of AR-AFFF foam on hand at the Norfolk Southern ethanol transloading
facility to the Alexandria Fire Department for general purpose use. Further we recognize some efficiencies could be
gained by storing some of these 'terns at the Norfolk Southern site, and would offer that to you at no cost. If the
Alexandria Fire Department chooses to store any equipment and/or foam at the facility site, such storage would be at
Alexandria's risk, we will not provide any security beyond what we actually provide to the facility ttself In the highly
unlikely event that the equipment is used to respond to an incident at the Norfolk Southern ethanol transload facility.
Norfolk Southern would replace any used foam In addition, we understand your desire to train Alexandria fire fighters
in dealing with railroad emergencies of all kinds We would be pleased to sponsor one attendee per year at the
Transportation Technology Center, Inc. f TTCI") Emergency Response Training Center

Norfolk Southern continues to value the relationship we have developed with the Alexandria Fire Department We
believe that what we have offered, together with the design/build of the facility itself, constitutes a very strong
commitment to ensuring adequate fire and spill protection We look forward to continuing to work with you to provide
fad based information to the community.

Douglas P McNeil
Director Government & Distribution Services
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757)823-6421



City of Alexandria, Virginia

MEMORANDUM

DATE: MAY 15,2008

TO: THE HONORABLE MAYOR AND MEMBERS OF CITY COUNCIL

FROM: JAMES K. HARTMANN, CITY MANAGER Vf'

SUBJECT: NORFOLK SOUTHERN CORPORATION ETHANOL
TRANSLOADING FACILITY

In mid-April the Norfolk Southern Corporation (NSC) began operation of an ethanol
transloading terminal at their Van Dorn Intermodal Facility located behind the Waste to
Energy plant. The NSC property is accessible from Metro Road, which runs between
Eisenhower Avenue and Van Dom Street (Attachment 1).

When we learned that the NSC intended to open this facility in April, City staff met to
discuss our concerns about the impact of such an operation on the community and what
could be done by the City government to ensure the safety and security of nearby
residents and workers, and to protect our environmental assets.

City representatives from the Alexandria Fire Department, and its Code Enforcement
Bureau and Emergency Management Office, the Transportation and Environmental
Services Department and the Planning and Zoning Department have met with
representatives of NSC and discussed the operation of the terminal, as well as City
concerns about the safety, environmental and truck hauling issues that may arise.

In our discussions with Norfolk Southern we have encouraged them to meet with the
community to discuss their new ethanol operation. City representatives from the Fire
Department and Emergency Management will also attend.

Norfolk Southern's Ethanol Transbading Operation

Ethanol is a grain-based fuel that is used as a motor fuel and fuel additive. Ethanol cannot
travel in pipelines along with gasoline, because it picks up excess water end impurities.
As a result it must be transported by trucks, trains or barges. Transloading means
transferring bulk shipments from the vehicle/container in one mode of transportation
(railcars) to another mode (tanker trucks) at a terminal interchange point.

NSC ships liquid ethanol via rail car to the transloading facility, where the material is off-
loaded by the railroad's contractor into tanker trucks for final delivery to gasoline tank
farms in Springfield and in Fairfax City. A perimeter fence surrounds the NSC
transloading facility and, according to NSC, the active transloading track has the capacity



lo handle a maximum of 20 railroad tank cars. An NSC contractor oversees the transfer of
ethanol directly from the railcars into tanker trucks (one tank car serves approximately
four trucks).

Currently, about 16 trucks use the terminal each day, five days a week. This number is
based on initial operations, and could change depending on the level of business in the
terminal at any given time. According to NSC, die current hours of operation for the
facility range from 6:00 am to 7:00 p.m., with transloading occurring from 7:00 a.m. to
6:00 p.m., and truck arrivals/departures taking place from 6:00 a.m. to 7:00 p.m.
Similarly, these hours are dependent on the amount of business in the terminal at any
given time, and if the operation were to expand, the maximum hours of service would be
24 hours a day, seven days a week.

Currently, only one train is transloaded at the facility per day, and switch service for
trains is provided from 5:00 p.m. to 5:00 am five days a week. However, train arrivals
may occur any day of a seven-day week, or at any hour of the day, based on volume, and
crew availability.

Zoning/Legal Issues

While we are opposed to and have concerns about this type of facility, the City Attorney
advised us that the federal Surface Transportation Board (SIB) recently issued a decision
that preempts local zoning laws that would regulate or prohibit such railroad transloading
operations, including laws requiring a special use permit for the operation. The STB is
the successor to the Interstate Commerce Commission as the federal agency with
oversight of railroad operations. This decision is authorized pursuant to the Commerce
Clause of the U.S. Constitution, and the Interstate Commerce Commission Termination
Act of 1995 (the Act).

The City Attorney determined that the STB has unequivocally preempted local zoning
regulation even if a contractor, and not the railroad itself, handles the transloading,
provided that the contractor is acting as the agent of the railroad and is taking delivery or
loading a bulk product, without making significant processing changes to the material at
the rail site.

However, under the Act, the City is able to enforce traditional health and safety codes,
such as building and fire prevention and hazardous materials regulations, so long as such
codes regulate the manner in which the use is conducted, are reasonably objective in the
standards imposed, are not applied in a discriminatory fashion, and will not have the
effect of unreasonably preventing the use.

Safety Issues

Safety is of utmost concern to the City. NSC informed staff that in order to be prepared
for potential spills of ethanol they have created primary and secondary containment areas,
installed a grounded, bonded, and monitored product transfer system, and added several



fire hydrants and eye wash stations. NSC also has installed additional fencing around the
transloading area and has provided a shed that contains a quantity of the foam needed for
a fire incident. Water cannot be used on ethanol fires. Fighting ethanol fires requires a
special type of firefighting foam, which is more expensive than conventional foam.

Following a series of discussions between the Fire Department and NSC over the last few
weeks, NSC has agreed to provide the specialized equipment and supplies (including
additional quantities of the foam discussed above) that we need. NSC will also help
provide our Fire Department with the training needed to safely and effectively handle any
incident involving large quantities of ethanol. We appreciate NSC's positive response to
our requests.

We are currently discussing with NSC specific truck hauling routes and Ihe preparation
of a storrawater pollution and prevention plan as required by the state Department of
Environmental Quality

We will be sending a copy of this letter to the business and citizen associations located
nearby. We will keep City Council and community members informed as other
information becomes available.

cc: Richard Baier, Transportation and Environmental Services Director
Tony Castrilli, Communications Director
John Callett, Code Enforcement Director
Michele Evans, Deputy City Manager
Faroll Hamer, Planning and Zoning Director
Mark Jinks, Deputy City Manager
Steve Mason, Special Assistant to the City Manager
Ignacio Pessoa. City Attorney
Adam Thiel, Fire Chief
David Lawson, Vice President, Norfolk Southern Corporation
Robin Chapman, Manager of Public Relations, Norfolk Southern Corporation
Doug McNeil, Director, Distribution Services, Norfolk Southern Corporation
Anthony Griffin, Fairfax County Executive
William Symonds, Alexandria Superintendent of Schools





1 ORDINANCE NO.
2
3 AN ORDINANCE to amend and reordain Section 5-2-27 (HAULING OF WASTE
4 MATERIALS, CONSTRUCTION MATERIALS, ETC., PROHIBITED) of Chapter 2
5 (STREETS AND SIDEWALKS). Title 5 (TRANSPORTATION AND
6 ENVIRONMENTAL SERVICES) of The Code of the City of Alexandria, Virginia, 1981, as
7 amended.
8
9 THE CITY COUNCIL OF ALEXANDRIA HEREBY ORDAINS:

10
11 Section 1. That Section 5-2-27 of The Code of the City of Alexandria, Virginia,
12 1981, as amended, be, and the same hereby is, amended and reordained to read as follows:
13
14 Sec. 5-2-27 Hauling of waste materials, construction materials, etc., prohibited.
15
16 (a) Hauling waste materials of any type, building or construction supplies ofanv
17 type, bulk materials or commodities ofanv type, heavy vehicles or equipment of any type not
18 licensed for street use, or dirt, debris or fill "of any type is prohibited on all streets within the City,
19 except pursuant to a permit issued under subsection (b) of this section, or pursuant to an
20 exemption under subsection (e) of this section.
21
22 (b) The director of transportation and environmental services is hereby authorized to
23 issue permits to haul such materials, supplies or equipment over the streets within the City,
24 subject to such conditions and restrictions specifying the time and route for such hauling, and
25 such additional conditions and restrictions, as the director may deem appropriate to promote
26 traffic safety and to minimize disruption to established residential, commercial, institutional and
27 other areas in the City.
28
29 (c) Any person who, as the owner, lessee, operator or driver of a motor vehicle or
30 trailer, commits, permits, directs, assists in or attempts any violation of this section shall be
31 guilty of a class two misdemeanor.
32
33 (d) Any person who, as the owner of any land, building or structure to or from
34 which such materials, supplies or equipment are hauled, or the agent thereof having possession
35 or control of such property as employee, lessee, tenant, architect, builder, contractor or
36 otherwise, commits, permits, directs, assists in or attempts any violation of this section shall be
37 guilty of a class two misdemeanor.
38
39 (e) The prohibition set forth in subsection (a) of this section shall not apply to the
40 hauling of such materials, supplies or equipment £1} to or from any specific location or site at the
41 rate of five or fewer trips for pickup or delivery of such materials or equipment in any
42 consecutive thirty day period, (2) to the business location of a retail merchant for use bv such
43 merchant in the ordinary course of such merchant's business or from the business location of
44 such a merchant hi the ordinary course of such merchant's business to specific locations or sites.
45 but subject to the limitation in clause (H for each such location or site, nor (3) to the non-

4
E



1 commercial hauling of such materials or equipment to or from a dwelling unit, by a resident
2 therein.
3
4 Section 2. That this ordinance is declaratory of existing law.
5
6 Section 3. That this ordinance shall become effective upon the date and at the time
7 of its final passage.
8
9 WILLIAM D.EUILLE

10 Mayor
11
12 Introduction: 6/10/08
13 First Reading: 6/10/08
14 Publication:
15 Public Hearing:
16 Second Reading:
17 Final Passage:
18
19
20
21
22
23
24
25
.26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

45
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* 196390 49 U.S.C.A. § 20106

UNITED STATES CODE
ANNOTATED

TITLE 49.
TRANSPORTATION
SUBTITLE V-RAIL

PROGRAMS
PARTA-SAFETY

CHAPTER 201-GENERAL
SUBCHAPTER I-GENERAL

Current through PL JJO-17I (excluding
PL 110-161) approved January 4, 2008

§ 20106. Preemption

(a) National uniformity of regulation.—(1)
l^ws, regulations, and orders related to railroad
safety and laws, regulations, and orders related to
railroad security shall be nationally uniform to the
extent practicable

(2) A State may adopt or continue in force a
law, regulation, or order related to railroad safety
or security until the Secretary of Transportation
(with respect to railroad safety matters), or the
Secretary of Homeland Security (with respect to
railroad security matters), prescribes a regulation
or issues an order covering the subject matter of
the State requirement A State may adopt or
continue in force an additional or more stringent
law, regulation, or order related to railroad safety
or security when the law, regulation, or order-

(A) is necessary to eliminate or reduce an
essentially local safety or security hazard;

(B) is not incompatible with a law,
regulation, or order of the United States
Government, and

(C) does not unreasonably burden
interstate commerce.
(b) Clarification regarding State law causes

of action.—(1) Nothing in this section shall be
construed to preempt an action under State law
seeking damages for personal injury, death, or
property damage alleging that a party-

(A) has failed to comply with the Federal
standard of care established by a regulation or
order issued by the Secretary of Transportation
(with respect to railroad safety matters), or the

Secretary of Homeland Security (with respect to
railroad security matters), covering the subject
matter as provided in subsection (a) of this
section,

(B) has failed lo comply with its own
plan, rule, or standard that it created pursuant to
a regulation or order issued by cither of the
Secretaries, or

(C) has failed to comply with a State law,
regulation, or order that is not incompatible with
subsection (a)(2)
(2) This subsection shall apply to all pending

State law causes of action arising from events or
activities occurring on or after January 18, 2002

* 196391 (c) Jurisdiction.-Nothmg in this
section creates a Federal cause of action on behalf
of an injured party or confers Federal question
jurisdiction for such Stale law causes of action

CREDIT(S)

(Added Pub.L 103-272. § l(e). July 5. 1994, JOS Scat 866.
and amended PubL 107-296. Title XVII. $ 17lO(c). Nov
25.2002. 116Slat 2319. PubL 110-53. TitleXV. § 1528.
Aug 3,2007.121 Stat 453)

<Gencral Materials (GM) - References,
Annotations, or Tablcs>

HISTORICAL NOTES

HISTORICAL AND STATUTORY
NOTES

Revision Notes and Legislative Reports

1994 Acts.

Revised Section

20106 45:434

Source (U S. Code)

at Large)

Oct.

PubL

§ 205. 84

972

In this section, before clause (1), the words "The Congress
declares that" are omitted as unnecessary In clause (3), the
word "unreasonably" is substituted for "undue" for

O 2008 Thomson/West. No claim to original U.S Govt. works. EXHIBIT
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M95326 49 U.S.C.A. § 10501

UNITED STATES CODE
ANNOTATED

TITLE 49.
TRANSPORTATION

SUBTITLE IV--INTERSTATE
TRANSPORTATION

PARTA-RAIL
CHAPTER 105-
JURISDICTION

Current through P L. 110-171 (excluding
PL 110-161) approved January 4, 2008

§ 10501. General jurisdiction

(a)(l) Subject to this chapter, the Board has
jurisdiction over transportation by rail carrier that
is-

(A) only by railroad, or
(B) by railroad and water, when the

transportation is under common control,
management, or arrangement for a continuous
carriage or shipment.
(2) Jurisdiction under paragraph (1) applies only

to transportation in the United States between a
place in-

(A) a State and a place m the same or
another State as pan of the interstate rail
network,

(B) a Stale and a place in a territory or
possession of the United States,

(C) a territory or possession of the United
States and a place in another such territory or
possession;

(D) a territory or possession of the United
States and another place in the same territory or
possession;

(E) the United States and another place in
the United States through a foreign country, or

(F) the United States and a place in a
foreign country.
(b) The jurisdiction of the Board over-

(1) transportation by rail carriers, and the
remedies provided in this part with respect to
rates, classifications, rules (including car
service, interchange, and other operating rules),
practices, routes, services, and facilities of such

carriers, and
(2) the construction, acquisition,

operation, abandonment, or discontinuance of
spur, industrial, team, switching, or side tracks,
or facilities, even if the tracks are located, or
intended to be located, entirely in one State,

is exclusive. Except as otherwise provided in this
part, the remedies provided under this part with
respect to regulation of rail transportation are
exclusive and preempt the remedies provided
under Federal or State law.

(c)(1) In this subsection-
M95327 (A) the term "local

governmental authonty"--
(I) has the same meaning given

that term by section 5302(a) of this title,
and

(ii) includes a person or entity that
contracts with the local governmental
authority to provide transportation services,
and

(B) the term "mass transportation" means
transportation services described in section
5302(a) of this title that are provided by rail.
(2) Except as provided in paragraph (3), the

Board does not have jurisdiction under this part
over mass transportation provided by a local
governmental authority

(3)(A) Notwithstanding paragraph (2) of this
subsection, a local governmental authority,
described in paragraph (2), is subject to applicable
laws of the United States related to-

(i) safety,
(Ii) the representation of employees for

collective bargaining; and
(111) employment, retirement, annuity, and

unemployment systems or other provisions
related to dealings between employees and
employers
(B) The Board has jurisdiction under sections

11102 and 11103 of this title over transportation
provided by a local governmental authority only if
the Board finds that such governmental authority
meets all of the standards and requirements for
being a rail earner providing transportation subject
to the jurisdiction of the Interstate Commerce
Commission that were in effect immediately
before January 1,1996. The enactment of the ICC
Termination Act of 1995 shall neither expand nor
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contract coverage of employees and employers by
the Railway Labor Act, the Railroad Retirement
Act of 1974, the Railroad Retirement Tax Act, and
the Railroad Unemployment Insurance Act.

CREDIT(S)

(Added Pub L 104-lHt. Title I. £ I02(a), Dec 29, 1995. 109
Slat 807. and amended Pub L 104-287, $ 5(21). Oct It.

Page 2

1996. HOStat 3390)
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M94657 49 U.S.C.A. § 5125

UNITED STATES CODE
ANNOTATED

TITLE 49.
TRANSPORTATION

SUBTITLE HI-GENERAL
AND INTERMODAL

PROGRAMS
CHAPTER 51-

TRANSPORTATION OF
HAZARDOUS MATERIAL

Current through P L 110-171 (excluding
P.L 110-161) approved January 4, 2008

§5125. Preemption

(a) Gencral.~Except as provided in subsections
(b), (c), and (e) of this section and unless
authorized by another law of the United States, a
requirement of a State, political subdivision of a
State, or Indian tribe is preempted if—

(1) complying with a requirement of the
State, political subdivision, or tribe and a
requirement of this chapter, a regulation
prescribed under this chapter, or a hazardous
materials transportation security regulation or
directive issued by the Secretary of Homeland
Security is not possible; or

(2) the requirement of the State, political
subdivision, or tribe, as applied or enforced, is
an obstacle to accomplishing and carrying out
this chapter, a regulation prescribed under this
chapter, or a hazardous materials transportation
security regulation or directive issued by the
Secretary of Homeland Security.
(b) Substantive differences.—(1) Except as

provided in subsection (c) of this section and
unless authorized by another law of the United
States, a law, regulation, order, or other
requirement of a State, political subdivision of a
State, or Indian tribe about any of the following
subjects, that is not substantively the same as a
provision of this chapter, a regulation prescribed
under this chapter, or a hazardous materials
transportation security regulation or directive
issued by the Secretary of Homeland Security, is
preempted:

(A) the designation, description, and
classification of hazardous material.

(B) the packing, repacking, handling,
labeling, marking, and placarding of hazardous
material.

(C) the preparation, execution, and use of
shipping documents related to hazardous
material and requirements related to the number,
contents, and placement of those documents.

(D) the written notification, recording,
and reporting of the unintentional release in
transportation of hazardous material

M946S8 (E) the designing,
manufacturing, fabricating, inspecting, marking,
maintaining, reconditioning, repairing, or testing
a package, container, or packaging component
that is represented, marked, certified, or sold as
qualified for use in transporting hazardous
material in commerce
(2) If the Secretary prescribes or has prescribed

under section 5103(b). 5104, 5110, or 5112 of this
title or prior comparable provision of law a
regulation or standard related to a subject referred
to in paragraph (1) of this subsection, a State,
political subdivision of a State, or Indian tnbe may
prescribe, issue, maintain, and enforce only a law,
regulation, standard, or order about the subject that
is substanlively the same as a provision of this
chapter or a regulation prescribed or order issued
under this chapter 'ITie Secretary shall decide on
and publish in the Federal Register the effective
date of section 5103(b) of this title for any
regulation or standard about any of those subjects
that the Secretary prescribes The effective date
may not be earlier than 90 days after the Secretary
prescribes the regulation or standard nor later than
the last day of the 2-year period beginning on the
date the Secretary prescribes the regulation or
standard.

(3) If a State, political subdivision of a State, or
Indian tribe imposes a fine or penalty the Secretary
decides is appropriate for a violation related to a
subject referred to in paragraph (1) of this
subsection, an additional fine or penalty may not
be imposed by any other authority.

(c) Compliance with section 5112(b)
regulations.—(1) Except as provided in paragraph
(2) of this subsection, after the last day of the
2-year period beginning on the date a regulation is
prescribed under section 5112(b) of this title, a
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State or Indian tribe may establish, maintain, or
enforce a highway routing designation over which
hazardous material may or may not be transported
by motor vehicles, or a limitation or requirement
related to highway routing, only if the designation,
Limitation, or requirement complies with section
5112(b).

(2)(A) A highway routing designation,
limitation, or requirement established before the
date a regulation is prescribed under section
5112(b) of this title does not have to comply with
section 5112(b)(l)(B), (C), and (T)

M94659 (B) This subsection and section 5112
of this title do not require a State or Indian tribe to
comply with section 5112(bXO(I) if the highway
routing designation, limitation, or requirement was
established before November 16,1990.

(C) The Secretary may allow a highway routing
designation, limitation, or requirement to continue
in effect until a dispute related to the designation,
limitation, or requirement is resolved under section
5112(d)ofthislitlc

(d) Decisions on preemption.—(1) A person
(including a State, political subdivision of a Stale,
or Indian tribe) directly affected by a requirement
of a State, political subdivision, or tnbe may apply
to the Secretary, as provided by regulations
prescribed by the Secretary, for a decision on
whether the requirement is preempted by
subsection (a), (bXU, or (c) of this section or
section 5119(e) The Secretary shall publish
notice of the application in the Federal Register.
The Secretary shall issue a decision on an
application for a determination within 180 days
after the date of the publication of the notice of
having received such application, or the Secretary
shall publish a statement in the Federal Register of
the reason why the Secretary's decision on the
application is delayed, along with an estimate of
the additional time necessary before the decision is
made After notice is published, an applicant
may not seek judicial relief on the same or
substantially the same issue until the Secretary
takes final action on the application or until 180
days after the application is filed, whichever
occurs first.

(2) After consulting with States, political
subdivisions of States, and Indian tribes, the
Secretary shall prescribe regulations for carrying
out paragraph (1) of this subsection.

(3) Subsection (a) of this section docs not
prevent a State, political subdivision of a State, or
Indian tribe, or another person directly affected by
a requirement, from seeking a decision on
preemption from a court of competent jurisdiction
instead of applying to the Secretary under
paragraph (1) of this subsection.

(c) Waiver of preemption.-A State, political
subdivision of a State, or Indian tribe may apply to
the Secretary for a waiver of preemption of a
requirement the State, political subdivision, or
tribe acknowledges is preempted by subsection (a),
(b)(l), or (c) of this section or section 5119(b)
Under a procedure the Secretary prescribes by
regulation, the Secretary may waive preemption on
deciding the requirement-

M94660 (1) provides the public at least as
much protection as do requirements of this
chapter and regulations prescribed under this
chapter, and

(2) is not an unreasonable burden on
commerce.
(f) Fccs.-(l) A State, political subdivision of a

State, or Indian tribe may impose a fee related to
transporting hazardous material only if the fee is
fan* and used for a purpose related to transporting
hazardous material, including enforcement and
planning, developing, and maintaining a capability
for emergency response.

(2) A State or political subdivision thereof or
Indian tribe that levies a fee in connection with the
transportation of hazardous materials shall, upon
the Secretary's request, report to the Secretary on»

(A) the basis on which the fee is levied
upon persons involved in such transportation;

(B) the purposes for which the revenues
from the fee are used;

(C) the annual total amount of the
revenues collected from the fee, and

(D) such other matters as the Secretary
requests
(g) Application of each preemption standard.

--Each standard for preemption in subsection (b),
(c)( 1), or (d), and in section 5119(b), is
independent in its application to a requirement of a
State, political subdivision of a State, or Indian
tribe

(h) Non-Federal enforcement standards.--
This section docs not apply to any procedure,
penalty, required mental state, or other standard

© 2008 Thomson/West No claim to original U.S. Govt. works.
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utilized by a State, political subdivision of a State, 'Wft **& 26. 1994. lOSStat. 1674. 1678. 1681. PubL
or Indian tnbe to enforce a requirement applicable '0*429. j 6(6). Oct 31. 1994. 108 Stai 4378. PubL
to the transportation of hazardous material I07~296- ™e xyu- § mi<*»' Nov 2S- 2002- "* *"'r 2320. PubL 109-59. Title VII. $f 7122. 7123(a), 7126.

CREDIT(S) Aug- l0' 2005> ll9Sua l907' I909)

(Added PubL 103-272. § i(d). July 5. 1994. lOSStai 781. <General Materials (GM) - References,
and amended PubL 103-311. Title I. §§ 107. U7(a)(2). Annotations, or Tables>
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M94S94 49 U.S.C.A. § 5112

UNITED STATES CODE
ANNOTATED

TITLE 49.
TRANSPORTATION

SUBTITLE III-GENERAL
AND INTERIMODAL

PROGRAMS
CHAPTER 51-

TRANSPORTATION OF
HAZARDOUS MATERIAL

Current through P L 110-171 (excluding
PL II0-161) approved January 4. 2008

§ 5112. Highway routing of hazardous
material

(a) Application.-(I) This section applies to a
motor vehicle only if the vehicle is transporting
hazardous material in commerce for which
placarding of the vehicle is required under
regulations prescribed under this chapter.
However, the Secretary by regulation may extend
application of this section or a standard prescribed
under subsection (b) of this section to~

(A) any use of a vehicle under this
paragraph to transport any hazardous material in
commerce; and

(B) any motor vehicle used to transport
hazardous material in commerce
(2) Except as provided by subsection (d) of this

section and section S12S(c) of this title, each State
and Indian tnbe may establish, maintain, and
enforce—

(A) designations of specific, highway
routes over which hazardous material may and
may not be transported by motor vehicle; and

(B) limitations and requirements related to
highway routing.
(b) Standards for States and Indian tribcs.-

(1) The Secretary, in consultation with the States,
shall prescribe by regulation standards for States
and Indian tribes to use in carrying out subsection
(a) of this section. The standards shall include-

(A) a requirement that a highway routing
designation, limitation, or requirement of a State
or Indian tribe shall enhance public safety in the

area subject lo the jurisdiction of the State or
tribe and in areas of the United States not
subject to the jurisdiction of the State or tribe
and directly affected by the designation,
limitation, or requirement;

(B) minimum procedural requirements to
ensure public participation when the State or
Indian tribe is establishing a highway routing
designation, limitation, or requirement,

* 194595 (C) a requirement that, in
establishing a highway routing designation,
limitation, or requirement, a Slate or Indian tribe
consult with appropriate State, local, and tribal
officials having jurisdiction over areas of the
United States not subject to the jurisdiction of
that State or tnbe establishing the designation,
limitation, or requirement and with affected
industries;

(I)) a requirement that a highway routing
designation, limitation, or requirement of a State
or Indian tribe shall ensure through highway
routing for the transportation of hazardous
material between adjacent areas.

(E) a requirement that a highway routing
designation, limitation, or requirement of one
Slate or Indian tnbe affecting the transportation
of hazardous material in another State or tribe
may be established, maintained, and enforced by
the State or tribe establishing the designation,
limitation, or requirement only if—

(i) the designation, limitation, or
requirement is agreed to by the other State or
tribe within a reasonable period or is
approved by the Secretary under subsection
(d) of this section, and

(ii) the designation, limitation, or
requirement is not an unreasonable burden
on commerce;

(F) a requirement that establishing a
highway routing designation, limitation, or
requirement of a State or Indian tribe be
completed in a timely way;

(G) a requirement that a highway routing
designation, limitation, or requirement of a State
or Indian tribe provide reasonable routes for
motor vehicles transporting hazardous material
to reach terminals, facilities for food, fuel,
repairs, and rest, and places to load and unload
hazardous material,

(II) a requirement that a State be

© 2008 Thomson/West. No claim to original U.S. Govl works. EXHIBIT
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responsible-
(i) for ensuring that political

subdivisions of the State comply with
standards prescribed under this subsection in
establishing, maintaining, and enforcing a
highway routing designation, limitation, or
requirement; and

(ii) for resolving a dispute between
political subdivisions, and

(I) a requirement that, in carrying out
subsection (a) of this section, a State or Indian
tribe shall consider-

(i) population densities;
(II) the types of highways;
(ill) the types and amounts of

hazardous material,
(iv) emergency response

capabilities,
* 194596 (v) the results of

consulting with affected persons,
(vi) exposure and other risk

factors;
(vij) terrain considerations;
(viii) the continuity of routes,
(ix) alternative routes;
(x) the effects on commerce,
(xi) delays in transportation, and
(xii) other factors the Secretary

considers appropriate
(2) The Secretary may not assign a specific

weight that a State or Indian tnbe shall use when
considering the factors under paragraph (1)(I) of
this subsection

(c) List of route designations.--!!! coordination

with the States, the Secretary shall update and
publish periodically a list of currently effective
hazardous material highway route designations.

(d) Dispute rcsolution.-(l) The Secretary shall
prescribe regulations for resolving a dispute
related to through highway routing or to an
agreement with a proposed highway route
designation, limitation, or requirement between or
among States, political subdivisions of different
States, or Indian tribes

(2) A State or Indian tribe involved in a dispute
under this subsection may petition the Secretary to
resolve the dispute. The Secretary shall resolve
the dispute not later than one year after receiving
the petition The resolution shall provide the
greatest level of highway safety without being an
unreasonable burden on commerce and shall
ensure compliance with standards prescribed
under subsection (b) of this section.

(3)(A) After a petition is filed under this
subsection, a civil action about the subject matter
of the dispute may be brought in a court only after
the earlier of~

(i) the day the Secretary issues a final
decision, or

(ii) the last day of the one-year period
beginning on the day the Secretary receives the
petition
(B) A State or Indian tribe adversely affected by

a decision of the Secretary under this subsection
may bring a civil action for judicial review of the
decision in an appropriate district court of the
United States not later than 89 days after the day
the decision becomes final.

2008 Thomson/West. No claim to original U.S. Govt. works.
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M94S96 (v) the results of consulting with
affected persons;

(vi) exposure and other risk factors;
(vii) terrain considerations;
(viii) the continuity of routes;
(ix) alternative routes;
(x) the effects on commerce,
(xi) delays in transportation; and
(xii) other factors the Secretary considers

appropriate.
(2) The Secretary may not assign a specific

weight that a State or Indian tnbe shall use when
considering the factors under paragraph (1)(I) of
this subsection

(c) List of route designatfons.--ln coordination
with the States, the Secretary shall update and
publish periodically a fist of currently effective
hazardous material highway route designations.

(d) Dispute resolution.—(1) The Secretary shall
prescribe regulations for resolving a dispute
related to through highway routing or to an
agreement with a proposed highway route
designation, limitation, or requirement between or
among States, political subdivisions of different
Slates, or Indian tribes.

(2) A Slate or Indian tribe involved in a dispute
under this subsection may petition the Secretary to
resolve the dispute The Secretary shall resolve
the dispute not later than one year after receiving
the petition The resolution shall provide the
greatest level of highway safety without being an
unreasonable burden on commerce and shall
ensure compliance with standards prescribed
under subsection (b) of this section.

(3)(A) After a petition is filed under this
subsection, a civil action about the subject matter
of the dispute may be brought in a court only after
the earlier of-

(i) the day the Secretary issues a final
decision, or

(ii) the last day of the one-year period
beginning on the day the Secretary receives the
petition.
(B) A State or Indian tribe adversely affected by

a decision of the Secretary under this subsection
may bring a civil action for judicial review of the
decision in an appropriate district court of the
United States not later than 89 days after the day
the decision becomes final.

*194597 (e) Relationship to other laws.-This

section and regulations prescribed under this
section do not affect sections 31111 and 31113 of
this title or section 127 of title 23.

(!) Existing radioactive material routing
reguIations.-The Secretary is not required to
amend or again prescribe regulations related to
highway routing designations over which
radioactive material may and may not be
transported by motor vehicles, and limitations and
requirements related to the routing, that were in
effect on November 16,1990

CRED£T(S)

(Added Pub L 103-272. $ l(d), July S. 1994. JOSSiai 769.
and amended Pub L 109-59. Tale VII, £ 7126, Aug 10,
2005. IWStat 1909)
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at Large)

49 App 1804(b)(7)

Pub.L

§
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restated
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PubL

§ 4,104 Stat
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CONTRACT NO. 19543

A2E1EMENT

This Agreement made and entered into as of the February 1, 2008, by and between
Norfolk Southern Railway Company (hereinafter called "Railway**) and RSI Leasing, Inc.
(hereinafter called "Contractor")- This Agreement includes the attached appendices to the same
extent as if the provisions of appendices were set forth verbatim herein, and the term "this
Agreement" as used hereinafter shall include the appendices.

WHEREAS, Railway holds itself out to the public as offering to provide transportation
and other specified services with regard to denatured ethanol and other products; and

WHEREAS, Railway desires to enter into an agreement with Contractor, for the
performance of certain services incidental to such transportation and other services, as set forth
herein and under the conditions hereinafter set forth below; and

WHEREAS, such services by Contractor include the rail-highway intermodal
transloading of denatured ethanol from tank cars at Railway's transportation facility described in
Appendix A (hereinafter called the "Terminal"), and the performance of certain other support
services described more fully below; and

WHEREAS, Contractor is willing to perform the services described herein for the
transloading of denatured ethanol; and

WHEREAS, the Parties desire the set forth a framework pursuant to which rates and
terms for the transloading of products other than denatured ethanol can be determined and
integrated into this Agreement

NOW, THEREFORE, for and in consideration of the mutual undertakings set forth
below, the parties hereto agree as follows:

SECTION 1. CONTRACTOR OBLIGATIONS.

A. Transload Process.

(i) Until Appendix C hereto is amended to include pricing for the transload of
other commodities, a reference herein to "the Product" shall be a reference to denatured ethanol.
After Appendix C hereto is amended to including pricing for the transload of other commodities,
a reference to "the Product" shall be a reference to all commodities covered by Appendix C
pricing. Contractor shall not transload any Product designated as hazardous pursuant to 49
CJF.R. Parts 171 and 172, including Section 172.101 (Hazardous Materials Table), as may be
revised or replaced from time to time, including but not limited to denatured ethanol, until: (a)
Railway agrees, in writing (including via e-mail), to permit the same, subject to such conditions
as Railway deems appropriate, and taking into account the nature and characteristics of the



o
commodity as well as safety considerations in handling the Product; and (b) Contractor certifies
that it is fully knowledgeable on how to handle and transload the Product in full accordance with
all applicable safety and environmental regulations and conditions Railway deems appropriate,
and that its employees, agents and contractors have received the proper training and safety
protective equipment to transload the Product.

(ii) Contractor shall perform all activities required to transload the Product
from rail tank cars and/or, in the case of commodities other than denatured ethanol, other rail
cars, on the one hand, and trucks, on the other hand (such activities hereinafter called the
'Transload Process"), including but not limited to the following:

i. Perform, and ensure shipper compliance with, Tariff 9328-C, or
any successor or replacement thereof.

ii. Check in procedures for trucks showing up at the gate,
iii. Manning the gate during open hours, which shall be at a minimum

7 a,m. to 6 p.m., five (5) days per week (Monday through Friday),
but regular hours of service can be in addition to the minimum, if it
is necessary to match the level of business at the terminal and the
needs of the customers

iv. Maintaining the site, including but not limited to the gates, fences,
grounds, the building, in an orderly, clean state of good repair,

v. Directing trucks within the loading site,
vi. Completing paper work for truck drivers.

viL Attaching transload equipment to rail cars,
viii. Attaching transload equipment to trucks,
ix. Providing security, which shall mean, at a minimum, that the

facility is occupied at all times during open hours, and that the
facility is secured with locked gates during periods when the
facility is not open.

x. Determination of the Quality of the Product (upon request of
Railway),

xi. Supervision of independent inspector for the determination of the
quality of the Product

xii. Actively manage the inventory pipelines of all customers to insure
proper levels of Product at the terminal.

xiii. Providing all necessary transload equipment to handle the Product,
xiv. Collection of Track Occupancy Charges (TOC) from all terminal

customers acting as NS' third party billing agent

(iii) Contractor shall supply the necessary staffing, including a Terminal
Manager (as a single point of contact for Contractor), drivers and qualified loaders, portable
office, if necessary, and equipment, to provide the Transload Process on a timely basis for
Railway's customers. All utilities will be paid by the Contractor. Personnel will be trained. The
transfer process will be supervised and stalled with 1he appropriate number of OSHA and DOT
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trained personnel. At least two (2) people will perform transfers of hazardous materials. This is
in addition to the truck driver. Contractor will provide multiple unloading stations.to match the
anticipated daily volume and avoid delays in tank truck loading. Contractor shall be responsible
for the purchase, maintenance and replacement of all equipment, fuel, lubricant, supplies,
depreciation and parts used by Contractor pursuant to this Agreement. From time to time and
upon mutual agreement of the parties, the minimum number of unloading stations shall be set
and adjusted upward or downward to match material changes in anticipated daily volumes and
hours of service.

(iv) Contractor will provide to Railway's customer Contractor's completed
customary inspection report with respect to all of the Railway customer's rail cars entering the
Terminal carrying a Product to be transloaded for the customer. All transloading equipment used
by Contractor shall be equipped with a volume transloading meter. Contractor shall ensure that
all transloading activities will be accurately metered and volume transloaded recorded.
Contractor shall, at its sole cost, have an independent party perform a meter calibration test on all
meters and shall provide the results of said test to Railway. If the amount of volume transloaded
from any rail car varies from the customer reported volume by 500 gallons or more, then
Contractor shall immediately visually inspect the cars and reported the variance to the customer. •

(v) If requested by Railway, Contractor shall determine the quantity of the
Product handled hereunder shall be determined by Contractor, or at Railway's customer's option
by an independent inspector mutually acceptable to both parties. The charges for an independent
inspector shall be borne by parties other than Contractor. Either party may dispute a
determination under this section by delivering written notice thereof to the other party promptly
upon receipt of the determination. The parties shall resolve any disputes in good faith.

(a) The quantity of denatured ethanol handled hereunder shall be
determined as follows:

(i) The quantity of Product received from rail cars shall be
determined by the rail car's bill of lading from the origin
point.

(ii) The quantity of Product delivered to a tank truck shall be
determined as follows: Contractor's loading meters, or in
the case of meter failure or absence of meters, tank truck
calibrations shall be used when the Product is loaded to the
compartment measuring finger. RSI shall maintain seals on
its meters and shall test and calibrate its meters at
maximum intervals of six (6) months, or more often as
found necessary (or as required by federal, state or local
authorities), in accordance with approved methods.
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(iii) For the purpose of the Agreement, a barrel shall consist of

forty-two (42) U.S. gallons and a gallon shall contain two
hundred thirty-one (231) cubic inches when corrected to
60°F. All measurements shall be in accordance with API
standards. All quantities, however measured, shall be
corrected to 60°F, using the applicable volume correction
table for chemical products.

(b) The quality of commodities other than denatured ethanol shall be
determined pursuant to a process developed at the time that the
Parties amend Appendix C, and shall be appropriate to the
commodity being transloaded.

(vi) Contractor shall not permit any motor carrier to enter onto the Facility
unless such motor carrier has entered into an Indemnity and Hold Harmless Agreement with
Railway substantially in the form attached hereto as Appendix E. Contractor shall not permit •
any motor carrier to enter onto the Facility, regardless of whether said motor carrier has entered
into an Indemnity and Hold Harmless Agreement with Railway, if Railway denies such motor
carrier access to the Facility.

B. Accessorial Yard Services.

Contractor shall also provide any additional services which are determined in Railway's
sole but good faith judgment to be reasonably necessary for the efficient operation of the Termi-
nal (hereinafter called "Accessorial Yard Services"), which shall include at a minimum those
operating and administrative services specifically described in Appendix B, provided, however,
that no language in Appendix B, or omission of language from Appendix B shall reduce or limit,
in any manner, Contractor's obligation to provide all support and incidental services ordinarily
and reasonably required in the operation of a rail-highway, denatured ethanol intermodal
transload facility.

C. Supervision and Performance of Work.

Contractor is and shall remain an independent contractor. Contractor shall be solely
responsible for, and Railway shall not participate in, the employing or supervising of each person
engaged in discharging Contractor's responsibilities under this Agreement; all such persons shall
be the sole agents, servants and employees of Contractor. The Contractor shall pay all expenses
and charges involved or incurred in any way in the performance of its obligations under mis
Agreement, including without limitation compensation of personnel, fringe benefits, Social
Security, Worker's Compensation unemployment insurance and any other employment taxes as
may be required by State or Federal law). Should Contractor engage the services of a contractor
or agent to carry out any of Contractor's activities under this contract. Contractor assumes full
responsibility and shall indemnify and hold harmless Railway from any consequences of the acts
and omissions of such contractor or agent. It is the intention of the parties that Contractor shall
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remain an independent contractor and nothing herein shall be deemed to constitute a joint
venture, partnership or agency of any kind for any purpose. Contractor shall not use the Facility
other than for the purposes set forth in this contract, and shall not use the Facility to transload rail
cars placed at the Facility by parties other than Railway.

D. Protection of Persons and Railway Property.

(i) Contractor shall require any person performing any obligation of
Contractor under this Agreement, including, without limitation, Contractor's employees,
prospective employees, agents, representatives, and subcontractors (hereinafter called "Work-
ers"), to comply, while on or about Railway property, with the Operating Rules, if any, that
apply to their activities and are supplied to Contractor by Railway, and also to comply with any
other rules or regulations concerning operations or safety that Railway furnishes in writing to
Contractor.

(ii) Contractor will provide any information reasonably requested by Railway
about any of Contractor's Workers who may come on Railway property or perform any work for
Railway under this Agreement Contractor represents and warrants mat, as to each of
Contractor's Workers who will come onto Railway's premises or who will perform work
hereunder, Contractor has performed, and such Contractor's Worker has passed, the required
background check and a drug screening test, each of which shall be reasonably acceptable to
Railway and otherwise in compliance with applicable laws, including, but not limited to the Fan-
Credit Reporting Act as applicable to background checks.

(iii) Except as provided in Section 1 .A.(i), this contract does not cover the
handling of any commodity designated as hazardous pursuant to 49 C.F.R. Parts 171 and 172,
including Section 172.101 (Hazardous Materials Table), as may be revised or replaced from time
to time. Contractor shall not bring on or permit the presence of, or permit or suffer others to
bring on or permit the presence of, such materials without the expressed written approval of
Railway.

(iv) Contractor shall ensure that spill containment will be used and will be, as
appropriate, the placement of Product-resistant catch pans under hose connections during the
transfer and breakdown.

(v) Contractor shall ensure that the transfer process will be performed: (a)
only on grounded track; (b) isolated from other commodities to the degree possible as track
space allows; (c) only through a pumping system with a "closed loop" vapor recovery system;
(d) using hoses secured with straps/seals; (e) under conditions where all transfer equipment, car
and tank trunk is grounded; (f) only using bonded tanks; and (g) inside the containment area for
hazardous products.

(vi) Contractor shall ensure that all personnel involved in the transfer will: (a)
wear selected protective closing, including goggles, work boots, PVC gloves, and long-sleeved
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uniforms, and (b) be trained, and receive regular and appropriate refresher training, regarding the
hazards posed by the Project being transferred (such hazards as are set forth in the MSDS) and in
the appropriate emergency response in the event of a release of the Product being transferred
(such appropriate response as are set forth in the emergency response plan identified in Section
l.D(viii) below.

(vii) Contractor shall ensure that all necessary safety equipment, including blue
flags, rail chocks, spill kits, safely showers, fire extinguishers, and eyewashes, shall be in place
and in good working order.

(viii) Contractor shall ensure that the following will be maintained in the office
of the Terminal during relevant Transfer Operation: (a) all Material Safety Data Sheet (MSDS)
covering the specific Product being transferred; (b) the proper Emergency Response Guide
covering the specific Product being transferred; (c) a working emergency response plan that
incorporates response for the specific Product being transferred (which plan will also be
provided to the local emergency response agency); and (d) a security plan.

(ix) Contractor shall implement the security plan identified in Section.
l.D.(viii) above.

(x) Contractor shall report any and all accidental releases to Railway.

(xi) Contractor shall contain and dispose of any and all accidental releases in
accordance with all applicable Federal, State, and local requirements.

E. E-Verifile.com

(i) Contractor must secure background investigations of its employees
through e-VHRlFILE.com. Contractor employees successfully undergoing the background
investigation will be issued a picture identification card which will be required for the
Contractor's employees to enter and work on Railway property or perform services for Railway.
Contractor employees without the identification card will not be allowed to work on Railway
property. Employees leaving the employment of Contractor must surrender the identification
card to either Contractor or to Railway. While Railway has negotiated on the behalf of
Contractor standard volume rates with e-VHRIFILE.com for the investigations, identifications
cards and other products, all charges incurred in the use of e-VEROTLE services and products
are the sole responsibility of Contractor. 'Where a contract permits Contractor to charge travel
and business expenses to Railway, the e-VERMLE.com charges arc not included among such
recoverable expenses. Contractor may include such charges as a part of its overhead costs in
determining its price proposals. Contractor must execute e-VERIFILE.com's standard Subscriber
Agreement—failure to do so voids this Agreement The contact information for e-
VERIFILE.com is as follows: e-Verifile.com (770-859-0717 ext 212).
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(ii) In the event that Railway ceases the use of e-VERIFILB.com for

background investigations or switches to another similar service, Contractor will be notified by
Railway of the termination and/or transfer. In the event that Railway switches to another vendor
for similar services the requirements of this Section will apply to Contractor with regard to the
use of the alternative vendor's services.

(iii) Railway does not warrant or guarantee either the accuracy or completeness
of the services performed by e-VERIFILE.com; and Railway shall have no responsibility to
Contractor for the services performed by e-VERIFILE.com. Contractor uses such services as
between Railway and Contractor solely at the risk of Contractor. It is the sole discretion and
responsibility of Contractor as to performing other background investigations of Contractor1 s
employees.

(iv) A sample copy of e-VERIFILE.com's standard Subscriber Agreement is
attached for information.

F. Other Investigations.

As to any of Contractor's Workers who have or may come onto Railway's premises or
perform work hereunder, Contractor will perform any other investigation or procedure
reasonably requested by Railway for the protection of Railway's property or operations, the
protection of lading, and the protection of third parties.

G. Indemnification.

Contractor agrees that it will hold Railway harmless and will indemnity Railway in the
event any actions are filled against Railway in connection with Contractor's completion of any of
the foregoing, including but not limited to the conduct and communication of the background
check and the drug screening test

H. Waiver.

If Railway elects to waive the requirement of any background check, drug screen, or
other investigation or procedure before permitting one of Contractor's Workers to perform work
hereunder or to come on any Railway property, such waiver shall not constitute a waiver of
Railway's right to subsequently require any such check, screen, investigation or procedure for
that Worker after he or she has begun working under this Agreement.

I. Without limiting the generality of the foregoing in any way, Contractor shall also
perform the following acts:

(i) Arrange an urinalysis screen for any substance specified by Railway for
each of Contractor's Workers who will perform work under this Agreement, and
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(ii) Before any Worker comes on Railway's property or performs any work
hereunder, provide Railway with a certificate from the doctor, clinic, or hospital performing the
urinalysis drug screen for that Worker certifying the results thereof

(iii) Upon request by Contractor, Railway will furnish it with a list of doctors,
clinics, and hospitals that perform drug screening urinalysis.

(iv) Railway reserves the right to bar from the Terminal or other Railway
property any of Contractor's Workers who, in Railway's sole judgment, could create any risk or
operating or administrative problems either because of the excluded person's refusal to comply
with operating safety procedures, questions about his or her honesty, discipline problems he or
she creates with Railway's own employees, or any other reason Railway has for reasonably
believing that person might cause risk or disruption to Railway's operations. Upon request by
Railway, Contractor will exclude from the performance of any work under mis Agreement and
bar from the Terminal or other Railway property any of Contractor's Workers designated by
Railway as excluded under this Agreement. Railway shall not be required to specify, in any such
request or otherwise, either the basis for its decision or which of the foregoing objections it has
to the excluded person.

(v) Railway's right under this section to exclude any person from its property
or from work under this Agreement shall not be waived by its failure to require any background
check, drug screen, or other investigation or procedure under the other provisions of this
Section 1.1, by its prior failure to act upon any information that was, or should have been,
included in such check, screen, investigation or procedure, by the successful passing by
Contractor's employee of the required or any other background check or by any other act or
omission of Railway.

i
(vi) Before permitting any of its Workers to perform any service under this

Agreement, Contractor shall inform him or her of all of Railway's rights under this Section 1.1.

J. Conflict of Interest

Contractor shall not permit any person, firm or corporation, or employees thereof, in any
manner interested in the freight to be handled hereunder to perform any of Contractor's
obligations under this Agreement or to become financially interested in Contractor's business.
Contractor shall not employ, lease or rent any vehicle used in the usual course of business by
such person, firm or corporation, and Contractor shall not permit any monies paid for services
performed hereunder to be refunded, directly or indirectly, to any shipper, consignee or anyone
interested in the freight so handled.

K Damage and Injury Reports.

Contractor shall immediately notify the Railway employee specified on Appendix A of
(i) any death o£, or injury requiring medical treatment to, any person, including but not limited to
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employees of Contractor while on Railway property or performing services hereunder, and (ii)
any loss or destruction of or damage to any property whatsoever, including but not limited to the
rail cars and the Product Contractor agrees to furnish roll details of any such accident or
incident. Contractor acknowledges its knowledge of Railway's responsibility to report deaths or
injuries to Federal agencies and its full knowledge of all penalties and damages to which
Railway may be subjected if such reports are not made because of Contractor's failure to notify
Railway.

L. Audit.

(i) The Contractor shall, during the existence of this Agreement and for one
calendar year thereafter, upon written request of Railway, furnish Railway within sixty (60) days
from the receipt of a written request, a detailed accounting of its expenses of operation and its
charges to Railway verified by a written report of a Certified Public Accountant which contains
no qualification of the verification of such expenses and charges in accordance with generally
accepted accounting principles.

(ii) Contractor shall also permit Railway full and complete access to such
books and records (including those of Contractor and of any corporate parent, subsidiary, or
affiliate) as may be required to conduct a proper audit, in accordance with generally accepted
accounting principles, of Contractor's operations, charges and accounting under this Agreement
Contractor shall also permit Railway to copy any portion of those books and records that
Railway is entitled to examine under the foregoing sentence. In the event of any dispute about
what records are required for a proper audit under this Subsection l.L, Railway may designate as
arbitrator any of the eight largest accounting linns in the United States, and both parties shall
accept as final and binding that firm's decision about what records are subject to Railway's
examination under this Subsection 1 .L. The expense of such accounting firm for such services
as arbitrator shall be borne equally by Railway and Contractor, unless it rules that all requested
documents shall be made available to Railway, in which case the Contractor shall pay the entire
fee, or that none of the requested documents shall be made available to Railway, in which case
Railway shall pay the entire fee.

M. Demurrage, Car Hire and Transportation Charges.

As Railway's contractor, Contractor shall not be responsible for demurrage, car hire or
transportation charges for the movement of the Product to and from the Facility. Contractor shall
be responsible to act as a third party billing agent on Track Occupancy Charges applicable
pursuant to Bulk Tariff 9328.

SECTION 2. COMPENSATION.

Railway covenants and agrees to pay, and Contractor agrees to accept, as full
compensation for all services provided hereunder by Contractor and all obligations assumed
hereunder by Contractor the amounts or rates of compensation set forth in Appendix C. Without
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limiting the generality of the foregoing, the compensation shown in Appendix C includes all
activities covered by the Transload Process Trailer and all Assessorial Yard Services, and
Contractor shall not be entitled to any additional compensation for any such services.

SECTIONS. LIABILITY, INDEMNITY AND INSURANCE.

A. Indemnity for Railway.

(i) Contractor shall indemnify and hold harmless Railway and the other
Indemnified Parties listed in Subsection 3.B below from and against any and all liability,
damages, claims, suits, judgments, costs, expenses (including, but not limited to, litigation costs
and attorney fees) and losses resulting from:

a. Injury to or death of Contractor's agents, servants, or employees
and loss or destruction of or damage to property or equipment of
Contractor or its agents, servants or employees arising directly or
indirectly from this Agreement or the presence at or about the
Terminal, or any other Railway property, of any of Contractor's
agents, servants or employees, except to the extent such injury,
death, loss or damage is caused directly or indirectly by the
negligence of Railway, its agents, servants, or employees, or other-
wise;

b. Except as provided in "Subsection 3.A.(i).a, injury to or death of
any person whomsoever (including, but not limited to, employees
of Railway) and loss or destruction of or damage to any property
whatsoever (including, but not limited to, property of Railway)
caused directly or indirectly by the acts or omissions of Contractor,
its agents, servants, or employees or arising in any manner either
from the presence of Contractor, Contractor's agents, servants, or
employees at or about the Terminal or any other Railway property
in connection with this Agreement or from Contractor's per-
formance or attempted performance of this Agreement (and
regardless of whether a Trailer involved in such loss and damage
or injury is in Contractor's possession at the time of loss, damage
or injury), unless such injury, death, loss, or damage is caused
solely by the negligence of Railway, its agents, servants, or
employees; or

c. Any failure by Contractor to comply with any covenant of this
Agreement, including but not limited to Contractor's obligation to
pay any applicable payroll, unemployment compensation, social
security or other employment taxes arising in any manner, directly
or indirectly, from or in connection with the Transfer Operation or
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with the assertion by any federal, state, or local government of any
such tax liability. , •

d. Contractor shall not be responsible for the pre-existing
environmental condition of the premises or any problem or
condition caused or created by any person other than Contractor or
its contractors or agents; provided, however, that in the event of
any such problems or conditions (which is not a pre-existing
environmental condition) is caused or created at the Facility and it
cannot be determined who caused or created such problem or
condition, then Railway and Contractor shall share equally in the
cost of cleaning up or correcting such problem or condition.

B. Indemnified Parties.

Contractor shall indemnify and hold harmless the following parties (herein the
"Indemnified Party" or "Indemnified Parties") to the extent described in Subsection 3.A above:
(i) Norfolk Southern Corporation; (ii) any direct or indirect subsidiary of Norfolk Southern
Corporation; and (iii) any officer, director, employee or agent of Norfolk Southern Corporation
or of any of its direct or indirect subsidiaries.

C. Insurance.

(i) Contractor, shall at its expense, obtain and maintain during the period of
this Contract in a form and with companies satisfactory to Railway, the following insurance
coverages:

(a) Workers1 Compensation Insurance to meet fully the requirement of
any compensation act, plan or legislative enactment applicable hi
connection with the death, disability or injury of Contractor's
officers, agents, servants or employees arising directly or indirectly
out of the performance of the services herein undertaken;

(b) Employers' liability Insurance with Limits of not less than
$1,000,000 each accident, $1,000,000 policy limit for disease, and
$1,000,000 each employee for disease;

(c) Commercial General Liability Insurance with a combined single
limit of not less than $5,000,000 per occurrence for injury to or
death of persons and damage to or loss or destruction of property.
Such policy shall be endorsed to provide products and completed
operations coverage and contractual liability coverage for liability
assumed under this Contract The contractual liability coverage
shall be of a form that does not deny coverage for operations
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conducted within 50 feet of any railroad hazard. In addition, said
policy or policies shall be endorsed to name Railway as An
additional insured and shall include a severability of interests
provision;

(d) If the use of motor vehicles is required, Automobile Liability
Insurance with a combined single limit of not less than $5,000,000
each occurrence for injury to or death of persons and damage to or
loss or destruction of property. Said policy or policies shall be
endorsed to name Railway as an additional insured and shall
include a severability of interests provision;

(e) In the event Contractor leases or otherwise uses Railway's
equipment in order to perform the services specified in this
Agreement, Contractor shall maintain all risk property insurance at
replacement cost value on said equipment

(ii) Contractor shall furnish certificates of insurance to Railway's Director
Risk Management, Three Commercial Place, Norfolk, Virginia 23510-2191, certifying the
existence of such insurance. Each insurance policy required by this clause shall be endorsed to
state that coverage shall not be suspended, voided, canceled, or reduced hi coverage or limits
without (30) days advance written notice to Railway. Upon request, Contractor and its
subcontractors, if any, shall furnish Railway with copies of the insurance policies or other
satisfactory evidence of such insurance. Contractor shall require all subcontractors who are not
covered by the insurance carried by Contractor to maintain the insurance coverage described in
this Section.

(iii) The insurance coverage required herein shall in no way limit the
Contractor's liability under this Contract.

SECTION 4. LIENS

Contractor shall not cause any lien, claim or encumbrance to be placed against the
Facility. If any such lien, claim or encumbrance caused by Contractor shall be filed or placed
against the Facility or any part thereof, Contractor agrees to discharge the same within thirty (30)
days after Contractor has notice thereof. If Contractor fails to do so, Railway shall have the right
(but not the obligation) to pay or discharge any such liens, claims or encumbrances without
inquiry as to their validity and any amounts so paid, including interest, fees, charges and
expenses shall be paid by Contractor to Railway.

SECTIONS. TERM ANT) TERMINATION.

A. This agreement shall have an initial term (the "Initial Term31) beginning on the first
day that the Facility is open and operational, which date shall be determined by an exchange of
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letters between the Parties (the "Effective Date11) and ending on the second anniversary of the
Effective Date (the "Termination Date"). This agreement will automatically continue during a
renewal term (the "Renewal Term") from month to month after the Termination Date until either
party provides the other with thirty (30) days prior written notice of termination ("Renewal Term,"
and, collectively with me Initial Term, the "Contract Term'*).

B Notwithstanding anything in this Agreement to the contrary, Railway may
terminate this Agreement at any time for any reason upon giving Contractor at least sixty (60)
days9 notice. Notwithstanding anything in this Agreement to the contrary, Contractor may
terminate this Agreement upon at least sixty (60) days9 prior written notice to Railway's
Distribution Services Department, Norfolk Southern Corporation, Three Commercial Place,
Norfolk, VA 23510. If this Agreement is terminated during the Initial Term pursuant to this
Section 5.B, the minimum payment set forth in Appendix C nevertheless will apply.

C. Notwithstanding anything in this Agreement to the contrary, if Contractor
breaches any material provision of this Agreement, including, without limitation, any of its
obligations under Sections 1,3,6.B and 6.G (all of which provisions are considered material),
Railway shall have the right to terminate this Agreement without further prior notice to
Contractor. Notwithstanding anything in this Agreement to the contrary, the minimum payment
set forth in Appendix C shall be waived in the event this Agreement is terminated pursuant to
this Section 5.C.

D. Notwithstanding anything in this Agreement to the contrary, if Railway decides,
as a matter of business judgment and in its sole discretion, that the continued operation of the
Terminal as a rail-highway intermodal facility for the transloading of the Product is not justified
and thai it will cease using the Terminal as a rail-highway intermodal facility for the transloading
of the Product, Railway may terminals this Agreement upon at least thirty (30) days prior written
notice to Contractor of its intent to cease using the Terminal as a rail-highway intermodal facility
for the transloading of the Product If this Agreement is terminated during the Initial Term
pursuant to this Section S.D, the minimum payment set forth in Appendix C nevertheless will
apply.

SECTION 6. RAILWAY ACCESS TO THE FACILITY.

In addition to access to the Facility normally required for Railway operations, at any time
during the term of this contract, Railway shall have the right to enter upon and inspect the
Facility and the operations of Contractor, among other reasons, to ensure that Railway's
premises are not being contaminated and Railway's employees are not at a health risk arising
from Contractor's operations. If Railway detects any violation that results from such condition,
including any contamination of the premises, Railway shall notify Contractor of such violation,
provided, however, that the giving of said notice, or the failure of the giving of said notice, shall
in no way affect the allocation of any liability arising there from or in connection therewith.
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SKCnON 7. GENERAL CONTRACT PROVISIONS.

r

A. Notices. All notices required to be given under this Agreement shall be in
writing, signed by or on behalf of the party giving the same, and transmitted to the addresses
shown below or such successor address(es) as that party may specify by notice hereunder. Such
notices shall be transmitted by United States registered or certified mail return receipt requested,
or by telegram or fax, with confirmed receipt; addressed to the following offices and addresses:

For Railway: Distribution Services Department
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
Fax #(757) 823-5425

For Contractor: RSI Leasing, Inc.
P.O. Box 1396
Okemos,MI 48805-1396
Attention: Robert B. Tuchek - President

All notices shall be effective on day following confirmed receipt of the letter, telegram, or fax.

B. Assignment.

Neither this'Agreement nor any of the services to be performed hereunder shall be
assigned or sublet without the prior written consent of Railway. The proceeds to be paid
hereunder by Railway to Contractor shall not be assigned, sublet or factored by Contractor, and
such assignment, sublet or factoring shall constitute a material breach of this Agreement.
Subject to the foregoing restrictions, this Agreement shall inure to the benefit of and be binding
upon all successors and assigns.

C. Amendment.

No terms or conditions, other than those stated herein, including any Appendix hereto,
and no agreement or understanding, oral or written, in any way purporting to modify this
Agreement, shall be binding on either party unless hereafter made in writing stating that it is
intended as a change to this Agreement and signed by an authorized representative of both
parties.

D. Integration.

This Agreement constitutes the entire agreement between the Parties as to the subject
matter hereof, and supersedes all previous oral or written understandings, agreements and
commitments as to the subject matter hereof.
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E. Counterparts.

This Agreement may be executed simultaneously in two or more counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the same
instruction.

D. Non-Waiver.

The waiver of any breach of any of the terms and conditions hereof shall be limited to the
act or acts constituting such breach and shall not be construed as a continuing or permanent
waiver of any such terms and conditions, aU of which shall be and remain in full force and effect
as to future acts or happenings notwithstanding such waiver. The parties intend that none of the
provisions of this Agreement shall be thought by the other to have been waived by any act or
knowledge of the parties, but only by a written instrument signed by the party waiving a right
hereunder.

E. Severability.

If any provision in this Agreement is found for any reason to be unlawful or
unenforceable, the parties intend for such provision or provisions^ be severed and deleted from
this Agreement and for the balance of this Agreement to constitute a binding agreement,
enforceable against both Railway and Contractor.

F. Remedies Cumulative.

Any rights or remedies under this Agreement, including, without limitation, those
provided in the preceding paragraph, are cumulative and in addition to all other rights and
remedies hereunder or at law. Any cancellation or termination of ibis Agreement shall not
relieve either party of any obligation or liability accruing under this Agreement prior to such
cancellation or termination.

G. Arbitration.

(i) Except as provided in Section 1 .L, any claim, dispute or controversy
arising out of or relating to this Agreement, the parties' relationship under this Agreement, or the
breach of this Agreement, shall be determined by arbitration by a single arbitrator pursuant to the
applicable Rules of Practice and Procedure of the American Arbitration Association in effect at
the time the demand for arbitration is filed. Unless, within sixty (60) days of the date of the
notice initiating arbitration, the parties can mutually agree to an arbitrator, the arbitrator shall be
chosen in accordance with the Uniform Arbitration Act. Unless otherwise agreed to by the
parties, the location of the arbitration shall be in Norfolk, Virginia. The decision of the arbitrator
shall be final and binding. Each party to the arbitration shall pay the compensation, costs, fees
and expenses of its own witnesses, experts and counsel The compensation and any costs and
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expenses of the arbitrator shall be borne equally by the parties. Judgment to enforce the decision
or award of the arbitrator may be entered in any court having jurisdiction.

(ii) Service of process in connection therewith shall be made by certified mail.
In any judicial proceeding to enforce this agreement to arbitrate, the only issues to be determined

1 shall be the existence of the Agreement to aibitrate and the failure of one party to comply with
that Agreement to arbitrate, and those issues shall be determined summarily by the court without
a jury. All other issues shall be decided by the arbitrator, whose decision thereon shall be final
and binding. There may be no appeal of an order compelling arbitration except as part of an
appeal concerning confirmation of the decision of the arbitrator.

(iii) Neither party shall institute any legal proceeding against the other to
enforce any right hereunder, except that either party may institute litigation: (a) to enforce its
rights of arbitration hereundei; (b) to confirm and have judgment entered upon any arbitration
award issued hereunder; and (c) to stay the running of any statute of limitation or prevent any
other occurrence (including, without limitation, the passage of time) which would constitute
laches, estoppel, waiver or any other such legal consequence that suit is necessary to avoid,
provided, however, that neither party shall pursue litigation under item (c) beyond such action as
is necessary to prevent prejudice to its cause of action pending ultimate resolution by arbitration
under this Section 6.G.

(iv) If any dispute between the parties arises from or hi connection with any
claim or litigation initiated by any third party (either as claimant, plaintiff counter claimant, or
defendant/third party plaintiff), then, unless the parties agree otherwise, the resolution of that
dispute under the arbitration provisions of this Section 7.G may, at the option of either party, be
deferred until the resolution of that third-party claim or litigation, provided, however that in the
event of any such dispute hi connection with such a claim or litigation so initiated by a third
party, either party may at any time initiate arbitration under this Section 7.G to determine
prospective liability between the parties upon facts which are stipulated, admitted solely for the
purpose of arbitrating prospective liability, or not reasonably in dispute. The issue of whether
any fact is "reasonably in dispute" under the preceding sentence shall be subject to mandatory
arbitration hereunder upon the demand of either party. In the event Railway is made a party to
such claim or litigation so initiated by a third party, Railway shall select its own counsel and
have complete control over all claim or litigation decisions concerning its participation in that
claim or litigation, regardless of whether Railway is required to, or in fact does, initiate a cross
claim, counterclaim or third-party claim under subclause (iii) of Subsection 7.G.(3) above, and
regardless of Contractor's indemnity obligations under Section 3 above.

ft Governing Law. The laws of the Commonwealth of Virginia shall govern the
construction and interpretation of this Agreement and all rights and obligations of the parties
under it, except that the legal effect of any indemnity obligation under this Agreement for claims
arising from personal injury or property damage shall be governed by the law of the state in
which that personal injury or property damage occurred.
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1. Captions.

The caption of the paragraphs and sections are inserted for convenience only and shall in no
way expand, restrict, or modify any of the terms and provisions hereof.

J. Confidentiality.

The terms and conditions of this Agreement shall be considered strictly confidential
between the parties hereto and neither party shall disclose any such term, condition, or Railway'
customer information for any other purpose other than such disclosures as may be required by any
government authority in order that it may discharge its regulatory functions, or to each parties1

accountants, attorneys, agents and subcontractors who have a need to know the information, or as
may otherwise be required by law.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
as of the day, month, and year first above written,

Norfolk Southern Railway Company

Title: Director Distribution Services

(Contractor) Rail Services Inc.

Bv:

Tide: Vi£.y?
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In general, Contractor will perform the rail-highway intermodal transloading of the Product from
. tank cars at Railway's transportation facility described in Appendix A.

In performance of its duties, Contractor shall:

(A) Obtain a copy of Tariff NS 9328-C Bulk Distribution Tariff and review all sections of
this manual with instructional implementation immediately. Contractor agrees to be governed by
such rules applicable to the operation as Railway may publish from time to time, which prescribe
certain responsibilities and authority concerning the operations and property of others, including
those of the Railway, in Contractor's care, custody or control A copy of the current editions of
these publications is attached or will be given to contractor and incorporated by reference as part
of this agreement

(B) Provide and TnainteiTi sufficient yard vehicles, operating yard tractors, and transloading
equipment to meet service requirements and train schedules. Equipment and tools must be in
operating condition at all times with inspections and upkeep provided.

(C) Provide all yard vehicles with back-up alarms, speedometers, flashing strobe lights which
are to be working at all times when vehicles are in motion. Provide fire extinguishers in all
contractor owned equipment, maintain in serviceable condition, and make monthly inspections
as required by Railway policy.

(D) Provide and maintain a two-way radio system for all vehicles used. Use approved
Railway frequency. Additionally, provide hand-held radios for Iransload personnel, yard
checkers, and office managers. Provide cell phone for Contractor's on site Managers to provide
direct communication when necessary.

(B) Provide structured guidelines, documentation, and training for all personnel with
emphasis on hazmal training. Provide noise monitoring and equipment to assure compliance
with Railway/OSHA standards, and enforce hearing protection requirements, if any, for aU
transload operators at all times while performing duties.

(F) Maintain sufficient personnel at all times both inside and outside to perform quality, safe,
and sufficient service in accordance with Railway requirements. This includes qualified outside
supervisors during all loading and unloading times, management staff to oversee and insure that
duties are coordinated and performed in a safe, courteous, efficient manner. Supervisors will be
responsible for training and discipline. -Maintain a minimum work force which must be
approved and reviewed by Railway's Division Manager and have flexibility to respond to
volume adjustments as necessary. Contractor will provide sufficient manpower to support the
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operations of the Facility with a goal of providing 100% safety and customer satisfaction and in
accordance with Railway's operating instructions and personnel. Contractor shall provide any
and all operating and administrative services ordinarily and reasonably required in the operation
of a rail-highway intermodal facility for the transloading of denatured etbanol, including but not
limited to the performance of proper equipment inspections as requested by Railway
management, the maintenance of records relating to such inspections, and any other paper work
ordinarily and reasonably generated in the operation of such a facility.

(G) Perform joint safety audits with Railway's personnel from time to time

(H) Provide Railway with records of the kind and in the form specified by railroad that are
legible, neat, and accurate. Documents must be sufficient to support the facts in the event of any
dispute by litigation or otherwise. Contractor must maintain records consistent with the
requirements of this Agreement.

(I) Be responsible for any portable office trailer, office rug service, cleaning of offices,
restroom, and driver's room. Supply the cleaning material, toilet supplies, soap, paper towels,
and any other items necessary for cleaning and daily use of the facility. Clean these areas daily
or as needed to maintain clean healthy work environment Railway will provide structures for
office space for contractor administrative functions, outside personnel, and break room.

(J) Keep facility and fence lines free of trash and debris, weeds, grass, brush, etc., and cut
and or trim vegetation a minimum of four (4) times during the growing season or as directed by
Railway Management. Ensure that the loading and unloading tracks are kept free of all trash and
other materials at all times. Failure to maintain these areas will result in Railway handling and
billed back against the contractor at cost plus 10%.

-3

(K) Keep all work and maintenance areas clean and organized at all times, provide up-to-date
MSDS information, and ensure compliance with all environmental regulations including disposal
of used oil, filters, and lubricants. Ensure that all fuels, lubricants, and any other items used for
maintenance are properly stored and labeled.

(L) Ensure that all inbound traffic is transloaded in a timely manner after placement, and that
outbound traffic is loaded in accordance with cutoffs, pull times and other service standards.
Ensure that all ground transfers are promptly notified and delivered per instructions.

(M) Contractor shall be responsible for all damages or costs resulting from error of contractor
personnel and make immediate arrangements to correct or repair. Contractor shall be
responsible, at its sole cost, for all normal maintenance, repair and replacement to and of the
Facility and its constituent parts, including but not limited to plumbing, lights, wash systems,
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compressors, wash facilities, scales, gates, meters, and lights, and for any required certification
thereof.

(N) Prepare necessary summary reports, daily pull and place sheets, end of month recaps,
computer updates

(0) Provide all back up paperwork for proof of proper notification and provide proper
information in Sims System.

(P) Supply all fuel for cranes, yard tractors, and will provide on site fuel tank, if necessary.
Maintain on site fuel tank in compliance with all applicable laws regulating storage, use and
labeling requirements, and equipped with a spill over prevention basin capable of holding 110%
of total capacity of above ground storage tank.

(Q) Railway's facility will be in operation in confonnance with Section l(A)(ii)iii. Railway
reserves the tight in its sole discretion to change the hour of operation of its facility and to
require Contractor to perform its services on any day and at any time of the day. Contractor shall
not be entitled to bonus, extra or overtime compensation for service outside the normal operation
hours of the facility or on holidays other than set forth herein.

(R) Comply with all applicable federal, state, and local laws, rules, regulations and
ordinances controlling air, water, noise, solid wastes, and other pollution or relating to the
storage, transport, release or disposal of hazardous materials, substances, or waste. Contractor
shall, at its own expense, make all modifications, repairs or additions to its equipment used in the
Transfer Operation and shall install and bear the expense of modifications or repairs to any
devices or equipment affecting its operations which may be required under any such laws, rules,
regulations or ordinances, or which is needed to safely conduct transloading operations.
Contractor shall promptly advise Railway when any of Railway's equipment is in need of
maintenance, repairs, or replacement. Contractor shall not dispose of any wastes of any kind,
whether hazardous or not, at the Facility.
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Contractor will perform the transload services at the following rates of compensation:

Denatured Ethanol'

• Rates: S^Vper gallon, with a minimum of S£HH§ over the Initial Term.

• Billing for Track Occupancy Charges ("TOG"): Contractor shall retaiî |% of all
collected TOC as compensation fpr the billing and collection of TOCs.

• Other Services: All other denatured ethanol transload and services to be performed at no
further compensation.
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The name and address of the Railway employee to be notified under Section 1 .G for any death or
injury or of any loss or damage to property is1

DIRECTOR DISTRIBUTION SERVICES
3 Commercial Place, Box 252
Norfolk, VA 32510
Phone: 757-823-54^
Fax: 757-823-5425
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INDEMNITY AND HOLD HARMLESS AGREEMENT

This Indemnity and Hold Harmless Agreement (this ''Agreement") is made by and among
, a ("Inderanitor"),

with a business address at
a RSI LegtSlVka. Xr*C ("Operator") with a
T>J1/tUMu.tf MrV/JAA/ U «r,d •KlnrfXll* Crttitfcombusiness address at 413| Qketn»'RAQkfi*nS ttC^*iflfik*l. and Norfolk Southern

Railway Company, a Virginia corporation ("Railroad"), with a business address at 1 1 0 Franklin
Road, S.E., Roanoke, Virginia 24042-0041.

WHEREAS, Operator is a licensee of Railroad and undertakes various services for shippers and
customers of shippers using facilities located on property owned by Railroad (each a "Transfer
Facility" and collectively the "Transfer Facilities"), and

Indemnitor may be a shipper and may wish to undertake services for itself and/or for shippers
and customers of shippers on and using the Transfer Facilities, and

WHEREAS, Railroad is not willing to allow Indemnitor to perform such services on and using
the Transfer Facilities unless Indemnitor enters into this Agreement agreeing to indemnify and
hold harmless Railroad and Operator and certain related parties of each of them, as provided
herein;

NOW, THEREFORE, in consideration of the premises and the agreements contained herein, the
parties agree as follows:

SECTION 1. Access to Transfer Facilities. Railroad may from time to time permit
Indemnitor to perform services for itself and/or for shippers and customers of shippers on and
utilizing one or more Transfer Facilities. The provisions of this Agreement shall apply to any
such services provided by Indemnitor on or using a Transfer Facility and to any act(s) or
omission(s) of Indemnitor at any Transfer Facility.

SECTION 2. Tndemnitor's Responsibility For Its Contractors and Agents. Should
Indemnitoi engage the services of a contractor or agent, Indemnitor assumes full responsibility
and shall indemnify and hold harmless Railroad and Operator in accordance with the provisions
of Section. 4 from any consequences of Hie acts and/or omissions of such contractor or agent.

SECTION 3. Indemnitor's Obligations, hi performing any services on or using any
Transfer Facility, Indemnitor will promptly clean up or cause the clean-up of any material,
commodity or product spilled through the act or omission of hidemnitor or its contractors and/or
agents. Indemnitor will comply with all federal, state and local laws, rules, regulations and
ordinances controlling air, water, noise, solid waste, and other pollution and relating to the
storage, transport, release or disposal of hazardous materials, substances, or waste. Indemnitor
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shall not dispose of any wastes of any kind, whether hazardous or not, on any Transfer Facility
or any premises owned or operated by Railroad or Operator or any affiliate of Operator.
Indemnitor shall immediately take steps to clean up and eliminate any violation of this Section 3
at the sole expense of Indemnitor. In addition, Indemnitor agrees to comply with and perform
any duties imposed upon motor carriers in Freight Tariff NS 9328-A or any successor or reissued
publications.

SECTION 4. Tndeimpfiearinm. Indemnitor will be responsible for, and will indemnify
and hold harmless each of Operator and Railroad and each of their respective shareholders,
directors, officers, agents, employees and affiliates from and against, any and all liabilities,
losses, damages, claims, suits, judgments, costs and expenses (including without limitation
attorneys' fees) resulting from or in connection with injury to or death of any persons
whomsoever (including without limitation, agents, employees or representatives of Railroad or
Operator or Operator's affiliates), or damage to or loss of any property whatsoever, including
commodity, caused directly or indirectly by any of its acts or omissions at a Transfer Facility or
relating to the performance of services by Indemnitor at a Transfer Facility; provided, however,
that Indemnitor's obligation to indemnify and hold harmless any party shall not apply to the
extent that any such injury, death, damage or loss is contribute^ to or caused by the negligence or
wrongful act(s) or omission(s) of such party.

SECTION 5. Governing Law. Except as otherwise expressly provided in this contract,
1he laws of Virginia shall govern the interpretation and performance of mis Agreement

SECTION 6. Insurance. Indemnitor shall at its sole cost and expense obtain and
maintain during the period of this Agreement in a form and with companies satisfactory to
Railroad and Operator, the following insurance coverages:

(a) Workers9 Compensation Insurance to meet fully the requirement of any
compensation act, plan or legislative enactment applicable in connection with the death,
disability or injury of Indemnitor's officers, agents, servants or employees.

(b) Employers' Liability Insurance with limits of not less than $1,000,000
each accident, $1,000,000 policy limit for disease, and $1,000,000 each employee for
disease.

(c) Commercial General Liability Insurance with a combined single limit of
not less than (i) $5,000,000 per occurrence if Indemnitor will handle hazardous materials
at any Transfer Facility, or (ii)S 1,000,000 per occurrence if Indemnitor will not be
handling any hazardous materials at any Transfer Facility, for injury to or death of
persons and damage to or loss or destruction of property. Such policy shall be endorsed
to provide products and completed operations coverage and contractual liability coverage
for liability assumed under this Agreement, shall name Railroad and Operator as
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additional insureds and shall include a severability of interests provision. The contractual
liability coverage shall be of a form that does not deny coverage for operations conducted
within 50 feet of any railroad hazard.

(d) Truckers Liability Insurance with a combined single limit of not less than
(i) $5,000,000 per occurrence if Tndemnitor will handle hazardous materials at any
Transfer Facility, or (ii) $1,000,000 per occurrence if Indemnitor will not be handling any
hazardous materials at any Transfer Facility, for injury to or death of persons and damage
to or loss or destruction of property. Said policy or policies shall be endorsed to provide
contractual liability coverage for liability assumed under this Agreement, shall name
Railroad and Operator as additional insureds and shall include a severability of interests
provision. In addition, said policy or policies shall contain Endorsement Form MCS-90
for Motor Carrier Policies of Insurance for Public Liability under Section 30 of the Motor
Carrier Act of 1980, or Form MCS-82 motor carrier public liability bond must be
obtained.

Licensee shall furnish certificates of insurance to Railroad's Director Risk Management, Three
Commercial Place, Norfolk, Virginia 23510-2191, certifying the existence of such insurance.
Each insurance policy required by this Agreement shall be endorsed to state that coverage shall
not be suspended, voided, canceled, or reduced in coverage or limits without (30) days advance
written notice to Railroad and Operator.

The furnishing and acceptance of the policies or certificates of insurance and bond
referred to above shall not in any way or degree alter or lessen me liability of Indemnitor under
this Agreement.

SECTION 7. Assignment No assignment of this Agreement is permitted without prior
written consent of the other parties hereto, except to successors in interest of a party.

SECTION 8. Waiver. Waiver by any party of any breach of these provisions shall not
be construed as a waiver of any breach.

SECTION 9. Headings. The section headings contained in this Agreement are for
convenience of reference only and in no way shall modify any of the terms or provisions of this
Agreement

SECTION 10. Notices. Any notices, requests or other communications hereunder shall
be in writing and shall be deemed to have been duly given when made upon a party by personal
service at any place where they may be found or by mailing such notices, requests, or
communications by certified mail, postage prepaid and return receipt requested, or by
internationally recognized courier, or by transmitting such notice by facsimile, in each case to the
following addresses or facsimile numbers, as the case may be:
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INDEMNITOR:

Telecopy:.

RAILROAD: Director, Distribution Services
Norfolk Southern Corporation
3 Commercial Place
Norfolk, VA 23510
Telecopy:

OPERATOR: R&X

Telecopy:

or to such other addresses or telecopy numbers as such party may specify in a notice given to the
other party as provided in this Section 10.

SECTION 1 1. Counterparts: Facsimile. " This Agreement may be executed
simultaneously in several counterparts, and by facsimile, and each of such counterpart and
facsimile signature shall be deemed an original, but all of such counterparts and facsimile
signatures together shall constitute one and the same instrument

SECTION 12. Severability. In the event any provision of this Agreement is held by a
court of competent jurisdiction to be invalid or unenforceable, such invalidity or unenforceability
shall not affect any other provision of this Agreement
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IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be executed by their
duly authorized representatives as of the date first above -written.

INDEMNITOR: OPERATOR:

By: By:_

Title: Title:.

Date: Date: / "

NORFOLK SOUTHERN RAILWAY
COMPANY:

Title: i)i<*-*b<- Mj^U^»-> 5j"C5

Date: 2-/L1-/
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CANADIAN NATIONAL RAILWAY CO., and GRAND TRUNK WESTERN
RAILROAD. INC.. Plaintiff. \. CITY OF ROCKWOOD, and WAYNE COLMIV,

Defendant.

CIVIL CASE NO. 04-40323

UNI1 ED STAIES DJS I'RICT COURT FOR THE EASTERN DISTRICT OF
MICHIGAN, SOUTHERN DIVISION

2005 U.S. Dist. LEXTS 40131

June 1,2005, Decided

COUNSEL: [*1] For Canadian National Railway Company, Grand Trunk Western Railroad, Incorporated, Plaintiffs.
Howard E. Gurwin, Detroit, Ml, James A Fletcher, Fletcher & Sippel (Chicago), Chicago, 1L

tor Rockwood, City of. Defendant Steven A Roach, Nelson O Kopke, Miller, Canfield, (Detroit), Detroit, MI

For Wayne County, Defendant Kerry L Morgan, Randall A Pentiuk, Pcntiuk, Couvreur, Wyandotte, Ml

JUDGES: PAUL V GADOLA, UNITED STAI ES DISTRICT JUDGE

OPINIONBY': PAUL v GADOLA

OPINION:

OPINION AND ORDER GRAN TING PRELIMINARY INJUNCTION

In this action for declaratory and mjunctive relief. Plaintiffs Canadian National Railway Co , and its subsidiary,
Grand Trunk Western Railroad. Inc ("GTW"), (collectively "CN") move the Court for a preliminary injunction prevent-
ing Defendants City of Rockwood and Wayne County from enforcing against CN* zoning laws, permitting and preclear-
ance requirements, and other state and local regulations Although CN's motion seeks a temporary restraining order and
a preliminary injunction, CN's counsel has communicated to the Coun that they are seeking only a preliminary injunc-
tion As a result of this, communication, the court will only consider the request [*2] for a preliminary injunction,
which, for the following reasons, the Court will grant

1. BACKGROUND

CN is an interstate rail transportation earner operating rail lines and facilities in various states including Michigan
Desiring to enter the market for hauling construction and demolition debris ("CDD"), CN constructed a transload facil-
ity on property owned by GTW in the city of Rockwood, Michigan This facility allows CDD transported from various
locales by rail to be moved from rail cars onto trucks, which then haul the CDD to a nearby facility to dispose of it.
Construction of the facility began in late October. 2004 and was completed in late November, 2004 The facility has
been operational since December 6,2004

CN does not operate the transload facility. Instead, it has entered into an agreement with Industrial Waste Group,
L L.C ("JWG"), to operate the facility IWG in turn uses its affiliate J R Wolfe Co to perform the actual operation of
the equipment at the facility. It is, however, CN, not IWG or its affiliate, which enters into contracts with shippers, bills
and collects from the shippers, and is liable to the shippers CN sets the rates which comprise [*3] all IWG's compensa-
tion for services rendered Furthermore, IWG must use equipment and personnel approved by CN, must meet the re-
quirements set by CN in their shipping contracts, must perform the transload ing services to CN's satisfaction, and must
comply with CN's safety and behavior rules and guidelines Nevertheless, the agreement between CN and IWG provides
that IWG is to bear the sole responsibility and expense of constructing, maintaining, and operating the transload facility.
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as well as ensuring that the facility complies with all applicable laws The agreement expressly states that IWG is to act
as an independent contractor and that the agreement does not create an agency relationship between CN and IWG Fi-
nally, the agreement contains an extensive indemnification clause that requires IWG to indemnify and hold CN harm-
less from all liabilities, claims, costs, etc , arising from IWG's activities The indemnification, though, does not extend
to consequential, special, incidental, or punitive damages See generally Terminal Construction and Services Agree-
ment, PI. Ex 4 (from hearing)

In early November, 2004, before construction of the facility was completed, the city of Rockwood [*4| delivered
to CN a stop work order on the basis that CN had failed to obtain the necessary permits for the construction The order
required CN to cease and desist from further construction on the site until health and safety measures adopted by the
state, county, and city have been met Shortly thereafter, the Wayne County Department of the Environment served CN
with an order to cease and desist all earth changing activity until they had obtained a permit pursuant to the Wayne
County Soil Erosion and Sedimentation Control Ordinance

According to Wayne County, CN must comply with Wayne County's Soil Erosion Ordinance and Solid Waste Or-
dinance The Soil Erosion Ordinance required that CV obtain a permit for their earth disturbance and erect a silt barrier
to prevent silt from washing into a nearby creek The Solid Waste Ordinance requires that CN pave the interior haul
road of the facility, operate the facility in a manner that controls fugitive dust, such as by enclosing the facility in a
building, and submit a site plan to the county for its approval. The county is also requiring CN to submit an off-site road
maintenance plan and a facility inclusion application Finally, state law |*5] requires that CN operate the facility in
accordance with an approved site plan

CN denies that it is subject these state and local regulations, because the regulations attempt to regulate transporta-
tion by rail and any such state or local regulation is preempted by the Interstate Commerce Commission Termination
Act of 1995, Pub L No 104-88,109 Stat 803 (1995) ("ICCTA") Defendants, on the other hand, maintain that CN is
subject to the regulations regardless of the ICCTA because the activities conducted at the transload facility are not
"transportation by rail carrier," because IWG is not transporting by rail, but by truck, and IWG is not a rail carrier, but a
refusal hauler 49 VSC § 10501 (a) Defendants also maintain that the regulations at issue are not preempted by the
ICCTA because they arc environmental regulations that do not prevent the operation of the transload facility and arc a
valid exercise of Defendants' police power to protect the health and safety of the community Finally, Defendants argue
that any preemption of Defendants' regulations by the ICCTA would be unconstitutional

II. ANALYSIS

When ruling on a motion for a preliminary |*6] injunction, a district court must consider and balance four factors

(1) whether the movant has a strong likelihood of success on the merits,

(2) whether the movant would suffer irreparable injury without the temporary restraining order,

(3) whether issuance of the temporary restraining order would cause substantial harm to others, and

(4) whether the public interest would be served by issuance of the temporary restraining order

Memphis Planned Parenthood. Jnc v Sundquist, 175 F 3d 456, 460 (6th Cir 1999), Blue Cross & Blue Shield Mutual
of Ohio v Columbia/HCA Healthcare Corp. 110 F 3d 318. 322 (6th Cir 1997). In re De Lorean Motor Co.. 755 F 2d
1223, 1228 (6th Cir 1985) These four considerations "arc factors to be balanced, not prerequisites that must be met "
DeLorean, 755 F 2d at 1229. A district court must make specific findings concerning each of the four factors unless
fewer are dispositive of the issue Performance Unlimited v Questar Publishers. Inc ,52F3d 1373.1381 (6th Cir
1995) As will be explained below, the balance of the factors favors |*7) granting the preliminary injunction

A. Whether CN and GTW have a strong likelihood of success on the merits.

Congress enacted the ICCTA as a means of reducing the regulation of the railroad industry The hope was to foster
railroad transportation as a safe, effeclne, competitive, and reasonable mode of transportation See 49 US C § 10101
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I o this end, the ICCTA created the Surface Transportation Board ("STB") and expressly granted it exclusive jurisdic-
tion ovcr-

(1) transportation by rail carriers, and the remedies provided in this part with respect to rales, classifica-
tions, rules (including car service, interchange, and other operating rules), practices, routes, services, and
facilities of such earners, and

(2) the construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, team,
switching, or side tracks, or facilities, even if the tracks are located, or intended to be located, entirely in
one State

49 USC § 1050l(h) The remedies provided by the TCCTA "with respect to rail transportation are exclusive and pre-
empt the remedies provided under Federal or State [*8] law " Id The jurisdiction of the STB, however, is limited to
"transportation by rail carrier " 49 USC § 1050! (a) By definition, "transportation" includes

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility, instrumen-
tality, or equipment of any kind related to the movement of passengers or property, or both, by rail, re-
gardless of ownership or an agreement concerning use, and '

(B) services related to that movement, including receipt, delivery, elevation, transfer in transit, refrigera-
tion, icing, ventilation, storage, handling, and interchange of passengers and property

49 US C § 10102(9) "Rail earner" is defined as "a person providing common carrier railroad transportation for com-
pensation." 49 USC § 10102(5) Finally, included in the definition of "railroad" are.

(A) a bridge, car float, lighter, ferry, and intcrmodal equipment used by or in connection with a railroad,

(B) the road used by a rail carrier and owned by it or operated under an agreement, and

(C) a switch, spur, track, terminal, terminal facility, |*9] and a freight depot, yard, and ground, used or
necessary for transportation

49USC § 10102(6) If activities meet this definition of transportation by rail earner, the STB has exclusive jurisdic-
tion 49 USC 10501 (b) Generally, any state and local laws or regulations that intrude upon this jurisdiction are pre-
empted. Railroad Ventures. Inc v Surface Tramp Bd, 299 F 3d 523. 561-63 (6th Cir 2002). "To come within the
preemptive scope of 49 U S C lOSO/fb), these activities must be both. (1) transportation, and (2) performed by, or un-
der the auspices of, a rail earner." Hi Tech Trans., LLC, Petition for Declaratory Order, STB Finance Docket No
34191, at 5 (Aug 14, 2003) (Slip Op.) Under this standard, activities occurring at CN's transload facility appear to meet
the definition of "transportation by rail earner," which would cause Defendants' regulations to be preempted

Defendants argue that this is not the case because the activities do not meet the ICCTA's definition of "transporta-
tion " This Court, though, agrees with the decision of other courts and of the |*10] STB, which have held that the ac-
tivities which take place at such transload facilities are considered "transportation" by the ICCTA See Green Mt RR
Corp v Vermont, 404 F 3d 638, 644 (2d Cir 2005) ("[The Railroad] serves industries that rely on trucks to transport
goods from the rait site for processing, so the proposed transloading and storage facilities are integral to the railroad's
operation and are easily encompassed within the Transportation Board's exclusive jurisdiction over 'rail transporta-
tion '"), Grafton & Upton RR Co v Town ofMilford, 3371- Supp 2d233, 239 (D Mass 2004) ("Although the [rail-
road] Yard will clearly have a trucking component, an examination of the analogous scenarios discussed in the cited
caselaw demonstrates that such a non-rail component is still subject to the preemptive effect of the ICCTA "), Norfolk
Southern Ry Co v City of Austell. 1997 US Dixt LEXIS 17236. 1997 WL 1113647, *6 (N D Ga 1997) ("Based upon
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the clear and unambiguous language of the ICC I A, the court concludes thai the instant intcrmodal facility comes within
the ICCTA's definition of 'transportation by rail carriers' over which the S'l 13 is |*111 given exclusive jurisdiction under
49 USC § 10501 (b)(l) It is uncontroverted that mtermodal facilities are facilities that are operated in order to transfer
containers or trailers of cargo being shipped in interstate and foreign commerce between trains and tractor-trailer trucks
in a manner which permits and promotes effective competition and coordination between rail and motor carriers ") See
also See Hi Tech Trans, STB Finance Docket No 24192 (Slip C)p at 5-6) ("There is no dispute that Hi Tech's transload-
ing activities are within the broad definition of transportation The Board has consistently found such activities to be
transportation under 49 US C 10102(91 See Green Mountain Railroad Corporation - Petition for Declaratory Order,
STD Finance Docket No 34052 (S I'D served May 28,2002) (Green Mountain) (cement transloadmg facility), Joint
Petition for Declaratory Order -Boston and Maine Corporation and Town of Ayer, MA, S I'B Finance Docket No 33971
(STB served May 1.2001) (Ayer) (automobile unloading facility) ")

Defendants further argue that the facility's activities are not "transportation by rail 1*12] earner" because 1WG. the
facility's operator, is not a rail carrier Defendants rely on precedent which held that certain bulk distribution centers
operated by third-parties on land leased from the railroad were not subject to STB's jurisdiction or federal preemption
Sec CFNR Operating Co v Ciiy of American Canyon. 282 F Supp 2d 1114. III8(ND Cal 2003j(holdmg that the
city's regulations were focused on "non-railroad business activities"), Florida East Coatf Ky Co v City ofWeit Palm
Reach. 266 F 3d 1324. 1329 (I Ith Cir 2001) (holding that the city's ordinances did "not constitute 'regulation of rail
transportation'"), Growers Marketing Co v Pere Marquette Ry , 248 1 C C. 215,226-27 (1941) ("Facilities provided
for the display and sale of perishable produce delivered at the produce terminal are facilities for commercial transactions
not part of transportation ") These cases are distinguishable by the fact the businesses which leased land from the rail-
roads for their distribution centers were not common carriers, nor were they involved in transportation per se They
were customers of the railroads, i e. shippers or |*13| receivers, who wished to locate their distribution centers as close
to the point of delivery as possible. For example, in CNFR Operating Company, the operator of the bulk distribution
center contracted with the railroad to deliver pumice and cement u> the distribution center The operator would then haul
the goods from the distribution center to customers who had ordered it from the operator CFNR Operating Co. 282 F
Supp 2dat 1118 Locating the distribution center on railroad property did not transform the activities taking place into
rail-road business or "transportation " Id at 1118-19

The situation m another case relied on by Defendants, Hi Tech Trans. LLC. v New Jenev, 382 F 3d 295 (3d Cir
2004), was more subtle In that case, Hi Tech, the operator of a transload facility nearly identical to that at issue here,
brought an action against New Jersey seeking declaratory relief similar to that requested here The Third Circuit ruled
that the transload facility, which loaded CDD from trucks onto rail cars for transportation by rail, did not involve
"transportation by rail earner," such that the ICCTA preempted New Jersey's |*14| waste disposal regulations Id at
308,49 USC § 10501 (a). The Sixth Circuit's conclusion was based on the fact that the railroad had virtually no in-
volvement or control over the operation of the facility

Hi Tech operates its facility under a License Agreement with [the railroad] Pursuant to the terms of
that license agreement, Hi Tech is permitted to use a portion of [the rail yard] for transloadmg Hi Tech is
responsible for constructing and maintaining the facility and [the railroad] disclaims any liability for Hi
Tech's operations Thus, the License Agreement essentially eliminates [the railroad's] involvement in,
and responsibility for, the operation of Hi Tech's facility Hi Fcch docs not claim that there is any agency
or employment relationship between it and [the railroad] or that [the railroad] sets or charges a fee to
those who bring C&D debns to Hi Tech's transloadmg facility

Id at 308 (citations omitted). The Third Circuit assumed, arguendu. that the transload facility met the statutory defini-
tion of "transportation" and "railroad," but because Hi Tech was not a rail |*15] carrier, the activities occurring at the
facility did not amount to "transportation by rail earner," but rather "transportation 'to rail earner'" Id at 308-309

Accordingly, it is clear that Hi Tech simply uses [the railroad's] property to load C&D debns
into/onto CPR's railcars The mere fact that [the railroad] ultimately uses rail cars to transport the C&D
debns Hi Tech loads does not moiph Hi Tech's activities into "transportation by rail earner "

Id at 309 Since Hi Tech was not a rail earner, New Jersey's regulations were not preempted by the ICCTA. Id at 310
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Prior to the Third Circuit's decision, Hi Tech had filed a petition for declaratory relief with the STB seeking a de-
termination that the SIB had exclusive jurisdiction over Hi Tech's transload facility Sec Hi Tech Trans, STB Finance
Docket No 24192 The STB declined to issue the requested declaratory order because "it is clear that the Board does
not have jurisdiction over truck-to-rail transloading activities that are not performed by a rail earner or under the aus-
pices of a rail carrier holding itself out as providing those services. f*16] " HiTech, STB Finance Docket No 24192,
at 5 (Slip Op ) (emphasis added) The STB held that "there is no dispute that Hi Tech's transloading activities arc within
the broad definition of transportation The Board has consistently found such activities to be transportation under 49
US C IQIQ2W) " Id at 5-6 Nevertheless, the STB found that Hi Tech's activities did not meet the second half of the
statutory equation, that being that the transportation must be performed by a rail earner The STB came to this conclu-
sion partly because the license agreement between Hi Tech and the railroad virtually eliminated any involvement in, or
liability for, the operation of the facility on the part of the railroad, but also because the transportation agreement be-
tween the (wo made Hi Tech nothing more than a shipper Id at 6-7 The transportation agreement provided that

Hi Tech is solely responsible for loading C&D debns onto rail cars at its own expense [The railroad]
does not hold itself out to provide C&D debns transloading service, quote rates for such services, or
charge customers for it. [The railroad] is responsible only for transporting [*17] the loaded rail cars

The facts of this case establish that Hi Tech's relationship with [the railroad] is that of a shipper with a
carrier Hi Tech brings cargo and loads it onto rail cars, and [the railroad], under the Transportation
Agreement, hauls it to a destination designated by Hi Tech . There is no evidence that [the railroad]
quotes rates or charges compensation for use of Hi Tech's transloading facility

Id. at 3,6-7 Even though Hi Tech's activities were transportation, Hi Tech's position was that of the operators in CFNR
Derating Company and Florida East Coast Railway Company a customer of the railroad It was Hi Tech who was offer-
ing the CDD shipping service to the public, not the railroad. Although Hi Tech contracted with the railroad to carry the
CDD, the actual shipping service was not performed by a rail carrier or under the auspices of a rail carrier hold-
ing itself out as providing those services." Hi Tech, STB Finance Docket No 24192. at 5 (Slip Op ) Consequently,
the STB concluded that it did not have jurisdiction over Hi Tech's activities because those activities were not "an inte-
gral part of [the railroad's] (M81 provision of transportation by rail earner " Id at?

Here, the relationship of IWG to CN is not one of a shipper to a carrier, but one of a contractor working "under the
auspices of a rail earner." Id at 5 IWG is not CN's customer Rather, IWG provides transloading services so that CN
may complete its obligations under CN's transportation agreements with its shippers It is CN, the railroad, who is hold-
ing itself out as providing the CDD transloading services. CN interacts with the shippers, quotes rates, contracts, bills
and collects. Thus, the CDD transloading services occurring at CN's transload facility are "performed... under the
auspices of a rail carrier holding itself out as providing those services." Hi Tech, STB Finance Docket No 24192,
at 5 (Slip Op) For this reason, the activities occurring at the Rockwood transload facility appear to be "integrally re-
lated to the provision of interstate rail service," and are therefore subject to the STB's jurisdiction and federal preemp-
tion Borough of Rivendale, Petition for Declaratory Order, STB Finance Docket 33466,4 STB 380,1999 STB
LEXIS 531 (Sept. 9,1999) (Slip Op at 9)

Defendants also |*19] argue that the state and local regulations at issue are not preempted because they arc envi-
ronmental regulations that do not prevent the operation of the transload facility and are a valid exercise of Defendants'
police powers to protect the health and safety of the community Sec Boston and Maine Corp v Town of Aver, 330
F 3d 12, 16-17 (1st Cir 2003) ("The STB found state and local regulation to be permissible where it does not interfere
with interstate rail operations, and localities retain certain police powers to protect public health and safety " (Quotation
omitted)), Flynn v Burlington Northern Santa Fe Corp. 98 F Supp 2d 1186. II89 (ED Waih 2000) While the
ICCTA does not preempt a local authority's traditional police powers and environmental regulations enacted in accor-
dance with those powers, the ICCTA does preempt such regulations thai stand as an obstacle to a earner's ability to con-
struct facilities or conduct operations City of Auburn v United States. 154 F 3d 1025 (9th Cir 1998); Green Mt R R
Corp. 404 F 3d at 643-44



Page 6
2005 US DIM LkXIS 40131, •

It appeais to the Court that the regulations imposed by Defendants |*20| are preempted Sec City of Auburn. 154
F 3d 1 030-31; Green Mt RR Corp. 404 F 3d at 642, Soo Line R R Co v City of Minneapolis. 38 F Supp 2d 1096,
I10I(D Minn 1998) As for Defendant Wayne County's Soil Erosion and Sedimentation Control Ordinance and Solid
Waste Ordinance, it appears to the Court that these environmental regulations are preempted insofar as they would re-
quire CN to make substantial capital improvements, thereby necessarily interfering with CN's ability to carry out its
operations See CSX Transp , Inc v City of Plymouth, 92 F Supp 2d 643. 659 (E D Mich 2000) (Edmundv. J), Green
Mt RR Corp ,404F3d at 644

Finally, Defendants argue that any preemption of Defendants' regulations would be an unconstitutional use of Con-
gress's commerce power Defendants' argument is twofold First, Defendants characterize their regulations not as regu-
lations focused on the transload facility, but as regulations focused on the effect the facility has on the environment
Using this characterization, Defendants then argue mat instead of regulating an instrumentality of interstate commerce,
|*21 1 they arc regulating an activity that affects interstate commerce, and since the effect is incidental, the Commerce
Clause does not permit of preemption Sec United State* v Lopc=.514US 549. 115 S Ct 1624. 131 L Ed 2d626
(1995) Second. Defendants argue that the regulations at issue are not the type that demand a national, uniform rule, and
that only diverse rules can meet the local necessities involved See Coolev v Bd of Warden*., 53 US 299, 13 L Ed 996

Defendants first argument relics on the three permissible categories of Commerce Clause regulation enunciated in
United Slates v Lopez 1) "the use of the channels of interstate commerce/' 2) "the instrumentalities of interstate com-
merce," and 3) "those activities that substantially affect interstate commerce " Lopez, 514 US at 558-59 If a regulation
is of the third type, then the regulated activity must actually have a substantial effect on interstate commerce, not just an
incidental one Id at 557-59 However, "where a statute regulates the 'instrumentalities of interstate commerce,' the law
need not address conduct having a substantial effect on interstate commerce in order to survive [*22] a constitutional
challenge Rather, the mere character of the activities covered under the statute make them properly the subject of fed-
eral regulation " United States v Owens. 159 F 3d 22 1. 226 (6th Cir 1998)

Defendants contend that their regulations fall into the third category because they regulate environmental impact,
not the railroads They further argue that because the regulated activity's impact on interstate commerce is only inciden-
tal, the regulations are beyond the preemptive power of the Commerce. Clause Defendants' characterization, however, is
inaccurate The railroads are one of the archetypical "instrumentalities of interstate commerce," and as such any regula-
tion of them by Congress need not be aimed at "conduct having a substantial effect on interstate commerce in order to
survive a constitutional challenge." Id \ see Overstreet v North Shore Corp , 318 U S 125. 130. 63 S Ct 494, 87 L Ed
656 (1943) (analogizing roads to railroad tracks m order to declare them instrumentalities of interstate commerce)

Defendants' alternative argument relies on Cooley v Bd of Wardens, which upheld a state law that required ships to
employ a local pilot to navigate |*23] the Fort of Philadelphia, and Ray v. Atlantic Richfield Co .435 US 151, 98 S
Ct 988. 55 L Ed 2d 1 79 (1 978), which upheld another state law that required certain ships be escorted by tugboats
within the Puget Sound In each case, the Supreme Court upheld the local regulation because the local necessities in-
volved in navigation demanded specialized rules, not one national, uniform rule. Cooley, 53 US at 3 19, Ray, 435 US
at 1 79-80 Defendants argue that local land use regulations similarly require diverse and specialized rules in order to
take into account local necessities.

Yet, one need only to look to the extensive federal land use regulations enacted for the protection of the environ-
ment and compiled in Title 40 of the Code of Federal Regulations to know that this is not always the case Furthermore,
the opinions in Cooley and Ray dealt with the limitations on state regulation of interstate commerce imposed by the
dormant Commerce Clause, which "has long been recognized as a self-executing limitation on the power of the States to
enact laws imposing substantial burdens on such commerce" and "limits the power of the States to erect barriers against
1*24] interstate trade" in areas where Congress has not legislated. Cooley, 53 US at 318-19. Ray. 435 US at I78\
South-Central Timber Dev, Inc v Wunmcke. 467 US. 82. 87. I04S Ct 2237,81 L Ed 2d 7 1 (1 984); Lewi* v Btlnv
Managers, 447 U S 27. 35. 100 S Ct 2009, 64 L Ed 2d 702 (1980) Whereas, the regulations at issue here are not lim-
ited through Congress's inaction, but through Congress's express action, i e , the ICCTA expressly preempts such regu-
lations, and ICCTA is an affirmative exercise of the Commerce Clause. "Because of the plenary nature of the commerce
power and because of the primacy accorded federal law by the supremacy clause, the balance of interests between the
federal and state governments is an inappropriate consideration in determining whether a federal act is a valid exercise
of the commerce power" Tiaras v United States. 730T2d339, 351 (SthCir 1984) (footnote omitted) Thus, both of
Defendants' constitutional arguments are unpcrsuasive
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CN has shown a strong likelihood of success on the merits of us case The Defendants' regulations appear to inter-
fere with CN's operations The state and local regulations at issue appear to |*25| be both within the jurisdiction of the
STB and preempted by the ICCTA

B. Whether CN will suffer irreparable Injury without the preliminary injunction.

CN has alleged that if Defendants' regulations are enforced and it is prevented from operating the transload facility,
then CN will suffer the loss of its current contract for transportation of CDD, as well as the loss of future contracts and
customer goodwill The Sixth Circuit has noted that "a plaintiffs harm is not irreparable if it is fully compcnsablc by
money damages." Baucomputer Corp v Scott, 973 F 2d 507. 511 (6th Cir 1992) If the "nature of plaintiffs loss
would make damages difficult to calculate," then an injury is not "fully compensable by money damages " Id (emphasis
added) This docs not mean that whenever monetary damages arc difficult to calculate that the injury is irreparable
Rather, the very "nature" of the loss must be inherently difficult to calculate The loss of goodwill from existing cus-
tomers has also been held to be irreparable by the Sixth Circuit, as well as the loss of goodwill from prospective cus-
tomers Id at 512 ("The loss of customer goodwill |*26) often amounts to irreparable injury because the damages flow-
ing from such losses are difficult to compute "), Michigan Bell Tel Co v Engler. 257 F 3d 587, 599 (6th Cir 2001)

With this in mind, the loss of CN's current contract is not irreparable, because it is compensdblc by easily calculated
money damages However, the loss of goodwill from C.N's existing customers is irreparable, as is the loss of goodwill
from prospective customers. The loss of future contracts and the loss of the opportunity to enter a market, here the mar-
ket for transportation of COD, are inherently speculative, making damages too difficult to calculate Hence, these loses
are also irreparable. Cf. CNFR Operating Co. 282 F Supp 2d at 1119 Consequently, based on the loss of goodwill,
future contracts and market opportunities, the Court concludes that CN will suffer irreparable injury without the pre-
liminary injunction.

C. Whether issuing the preliminary injunction order would not cause substantial harm to others.

Defendants allege that they will suffer substantial injury if an injunction is issued, because operation of the trans-
load facility will result in environmental |*27] pollution On the contrary, there is nothing in the record to indicate that
CN's facility will cause substantial harm if allowed to operate as intended Federal environmental statutes and regula-
tions will still be in force to address continuing environmental concerns Sec Grafton & Upton R R Co, 337 F Supp
2d at 239 Moreover, the services agreement between CN and IWG provides additional protections Also, according to
CN, CDD is both non-hazardous and non-putrescent. PL Br at n 1 Therefore, the issuance of the preliminary injunction
would not cause substantial harm to others

D. Whether the public interest would be served by issuance of the injunction

While the issuance of the preliminary injunction would serve the public interest insofar as it would promote indus-
try in the region, the record docs not demonstrate that the shipment of CDD would be a significant industry Though, the
benefit of additional industry, when coupled with the protection offered by federal environmental regulations, does bal-
ance against the potential harm such an industry might have to the public interest As it stands, this factor militates nei-
ther for, not against, the 1*281 issuance of an injunction

E. Balancing the four factors for a preliminary injunction

Three of the four factors, including the most important factor of a strong likelihood of success, favor the granting of
the preliminary injunction The fourth factor neither favors nor disfavors the it The Court will therefore grant the pre-
liminary injunction

F. Posting of a Bond

Finally, Rule 65 of the Federal Rules of Civil Procedure also requires that,

No restraining order or preliminary injunction shall issue except upon the giving of security by the appli-
cant, in such sum as the court deems proper, for the payment of such costs and damages as may be in-
curred or suffered by any party who is found to have been wrongfully enjoined or restrained
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Fed R Civ P 6S(c) (emphasis added) Application of Ru?e65(a has been construed by the Sixth Circuit as being
within the sound discretion of the tnal judge Urbain v Knupp Broihers Manufacturing Co, 217 F 2d8IO(6ih Or
1954) Failure to consider the question of security has been considered error by the Sixih [*29] Circuit Beukcma's Pe-
troleum Co v Admiral Petroleum Co. 613 T 2d 626. 629 (6th Cir 1979)

The sum posted on bond should reflect the limit that may be recovered by a wrongfully enjoined party, because a
party later found to have been enjoined wrongfully will be limited to that amount Since it appears at this time that De-
fendant might suffer only minimal loss or damage by reason of the issuance of this preliminary injunction, a bond of S
10,000 is required of Plaintiff

111. CONCLUSION

ACCORDINGLY, IT IS HEREBY ORDERED that Plaintiffs' motion for a preliminary injunction [docket entry
5, erroneously refiled as docket entry 20] is GRANTED.

IT IS FURTHER ORDERED that Plaintiffs' motion for a temporary restraining order [docket entry 5, errone-
ously refllcd as docket entry 20] is DENIED.

IT IS FURTHER ORDERED that Defendant City of Rock wood's motion for leave to file a supplemental re-
sponse [docket entry 21J is GRANTED.

SO ORDERED.

Dated. June 1,2005

HONORABLE PAUL V GADOLA

UNITED STATES DISTRICT JUDGE


