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BEFORE THE

SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35036

U § RAIL CORPORATION
- CONSTRUCTION AND OPERATION -
BROOKHAVEN RAIL TERMINAL

MOTION TO STRIKE
TOWN OF BROOKHAVEN'S REPLY TO
PETITION FOR CLARIFICATION

INTRODUCTION

Pursuant to 49 CFR 1104.8, 1104.10, and 1104.13,
Petitioner U S Rail Corporataion (*U S Rail”) hereby moves to
strike the Town of Brookhaven’s (“Broorchaven”) reply to U S
Rail’s Petition for Clarification of the Board Decision served
Octoper 12, 2007 (“October 12'° Decision” or “fease and Desist
Oraer”), on the grounds that it contains material that 1is
irrelevant, 1mmaterial, impert-nert and scardalous. In the
alternative, U S Rail seeks leave to file this limited rebuttal
to Brookhaven’s reply 1n order +*o ensure a corplete and

accurate record.



BACKGROUND AND
PRELIMZNARY STATEMENT

On May 2, 2008, U S Rail petitioned the Board, at the
Board’s suggestion, seeking a clarification as to whether the
October 12'™ Ddecision permitted J S Razl to undertake certain
activities[FN.] in advance of obtaining authority from the Board
to construct railroad trackage at the Brookhaven Rall Terminal
(“BRT”). Straipped of :its 1invective and vituperative rhetoric,
the Town of Brookhaven’s (“Brookhaven’s”) redundant and at
times inconsistent twenty-three page reply advances three basic
arguments: 1) U S5 Rail’s Petition represents an attempt to
evade state and federal environmern:tal and transportation
requlation and oversaight; 2) U S Rail has made numerous
mlsrepresentations to the Beoard, tne courts, and to Brookhaven
riself; and 3) and tne real purpose of -thls project 1s to
conduct a sand-mining operation free from New York State and
local oversight. Nothing could be further from the truth.

As the Board will recal., U S Rail had taken the pcsition

during the summer and autumn of 2007 that the construction of

FN1 Those ac.ivities which U § Pail craracrorized as necessary for sive
satety ard secivizy -rclided T} gvading ard removel of urever nmouands ar=s
T1Ts created as a resulc oI pricr exlavabtlion work ko elinsnate petenl_ally
ursale conaztiens, 2 instal_ation ¢ eleztriz util-t-es, 3) 1nstallation of
st veillance cameras, security equ-pment, ard comrunicatio~3 equipment, 4)
installacion of Llighting, 5) ainstallation ot new , anac maintenance of
existing, fencing, and 6) use of the site for temporary strucrures such as
Lrailers.



the BRT by an existing railroad commcn carrier 1involved spur,
switching, or industrial track exempt from Board entry
regulation under 49 U.S.C. 10906. After the Board ruled
otherwise’ U S Rail opted to seek construction authority from
the Board. Accordingly, on March 17, 2008, representatives of
U S Rail and Sills Road Realty LLC (“Sills”}, the owner and
lesscor of the BRT site, met with representatives of the Board’'s
Office of Proceedings, Office c¢f the General Counsel, and
Section of Environmental Assessment (“SEA”)} to discuss the
project and how to proceed. During tne ensuing weeks, U 5 Rail
nominated Gannett Fleming, Inc. (“Gannett Fleming”) as a third
party 1independent environmental consultant to SEA, sought and
obtained SEA permission to engage Gannett Fleming, sought a
waiver of the SEA’s regulation at 49 CFR 1105.10{a) requiring
s1¥x months advance notice before filing a construction
application, prepared and furnished the SEA with a Memorandum
of Agreement (“MOA”) among Gannett, SZA, and U 5 Rail governing
the environmental aspects of this transaction, and Zfiled the
instant Petition for Clarification. U S Rail has proceeded 1in
good faith and has done everything required of 1t Y“by the
boock.”

Upon receipt of the six months waiver and execution of the
MOA by all parties the SEA has advised that the environmental

review process will have begurn. U S Rail has been advised that
4



the filing of a Petition for Exemption governing the
transportation aspects of i1ts construction proposal 1s not yet
required. Nevertheless, 1t will file a Petition for Exemption
after receapt of the six months wa-ver or otherwise as the
Board may direct.

In general, Brookhaven’s highly redundant and often
inconsistent Reply should be stricken because 1t 1s totally
irrelevant to the scle 1ssue here: whether the 3ocard should
clarify its October 12" pecision to perxmit U S Rail to engage
1n the Activities identified 1n Footnote 1 on page 5 in advance
of a Board dec:sion authorizing ccnstruction to begzxn. Rather
than addressing the Board’s stanrdards for granting a
clarification, [FN2] responding. to the merits of U S Rail’s
request, or even identifying or describing the alleged adverse
environmental impacts of the Activities, Brookhaven devotes the
majority of its Reply to rehashong matters that cccurred duraing

2007 and are no longer even at i1ssue here.

FN2 'the Board has neld Lnal. a prior decision may oe clarified in any
insta~ce 1~ which =here appears o be a rved for a mocve corplele explarat-on
of the aclion taken therein. See, e g , UP/SP, Dccision No 357, slip op at
3 ({Served: WNov. 27, 1596), agcesd, CSL/NC-Control-Conrarl, ST2 Fonanze
Docket No, 33388, Decision No. 96 (Served- Oct 19, 1998).




MOTICN TO STRIXE

Brookhaven mischaracterizes U S Rail’'s actions as “yet
another attempt to evade regulatiorn”. Nothing coala be further
from the truth. ‘The record reflects that U S Rail as
scrupulously following the “letter of the law” by seeking Board
authority for its rail construction actavities.

Under Rule 4(d) of its Rules of Practice [49 CFR 1104.8],
the Board may order that any reaurdant, 1rrelevant, 1mmater:al,
impertinent, or scandalous matter be stricken from any document.

Assocliated Traffic Services, Inc. -- Petition for Declaratory

Order -- Certain Rates and Practices Of SAIA Motor Freight Laine,

Inc., STB Docket No. 41996 (Dec-ded: May 1, 1998). Petitioner
accordingly moves to strike the following portions of
Brookhaven’s reply attacking U S Rail, Suffolk & Southern

{“Suffolk”), Sills, their respective officers and counsel:

e P.1, L.3-5 “Pettioner's pleading 1s yet another attempt to

-

evade regulation of its construchon/mining actvities at the Sills

Road site by any governmental authonty, be it Federal, State or
local.”

e P.1, L.5-6 “Brookhaven contends that the Surface

Transporiation Board (the “Board”) should not condone or foster U.S.

Rail's [sic] activities, but instead should condemn those activities.”



e P.1, FN 1 “Brookhaven also believes that the Board should
consider imposing the penalties of 49 U.S.C 11901{c) on US. Ral

[sic]. Sills, Suffolk, and their respective officers ™

Brookhaven provides no basis for asserting that the cavil
penalties of Section 12901 (c) are either appropriate or
warranted. Indeed, nrno order of this Board has beern violated by
the Petitioner, Suffeolk or Sills or any of their respective
officers. The only 1i1ssue currently pvending before the Board 1in
FD 35036 1s Petitioner’s request to engage 1n certain Activities
prior to receiving Board authorization for rail construction.
The i1ssues currently before the SEA i1n Finance Docket 35141
pertain to Lthe SEA’s environmental review of the proposed
construction. Accordingly, the suggestron that Lhe 3oard should
impose some sort of penalty ucon J S Rail or others for
seeking clarification of a Board order or for 1initiating a
required environmental assessment of the BRT shows Brookhaven’s

animus to Lhis project and should be stricken.

e P.4, L.15-16 “Suffolk fled an evasive response on August 23,

2007 and stated, inter aha, that Sills never undertook any
construction of rail facilities at the Sills Road location at issue here.”

There was nothing evasive about Suffolk’s August 23, 2007,
response, which truthfully and accurately advised the Board

that 1t was no longer involved in the Project and was seeking

7



to withdraw 1ts Exemption Notice under this docket number.
Gerard Drumm’s April 22, 2008 verified statement indicates U S
Rai1li, not Silis, comrenced construction activities at the ERT
site 1n August 2007. U S Rail was not a party to this
proceeding until being made s0 sua sponte by the Board 1in
October 2007. U S Rail 1initially i1interded to construct the BRT
as an exempt spur, for which no Board authority was needed. U S
Rail now i1intends to seek construction and operation authority
from tne Board under 49 U.S.C. 10901 1n F:inarce Docket Number

35141 as the Board has indicated 1s required.

e P.6, L.6 “Though captioned as a different pleading, the
Petition for Clanficahon is merely the latest in a senes of many
similarly-intentioned pleadings aimed at begnning construction
free from any regulaton and outside the bounds of the
established regulatory framework by a nonrailroad.”

e P.7, L.14 “Not content with two petihons before the
Board and two separate attempts at judicial review by federal
courts, through its Petition for Clarification U.S. Ral now comes to
the Board for another bite at the apple "

e P.7, L.22 "Petttoner seeks permission to ignhore the
Board's pnor mandate, side-step all state and local regulation,
and begin activihes without any oversight or authonty from any

governing agency.



As U S Rail explains 1n more detail later, the Petition
for Clarification represents a good faith effort to slay within
the Board’s regulatory scheme by asking the agency for guidance
as to whether 1t can conduct certain activities in advance of
receiving construction authorization. Brookhaven’s statement
shows that 1t continues to harbor grudges by beating a dead
horse well after the funeral. Broockhaven conveniently ignores
U S Rail’s statement at page 9 of that Petaition that “it waill
continue to refrain from undertaking any of these Activities
while awaiting the Board’s clarification. U S Rail will only
undertake those specific Activities authorized by the Board in

its clarification rulaing.”

e P.8, IL.12 "Forced to own up to its misrepresentations

e P.8, L.13-14 "This distorted account of statements made at a

meeting with the SEA is just the latest n a shing of

misrepresentations by U.S Rail [sic] before the Board ™
Brookhaven seizes upon the exchange of correspondence
between Petitioner’s counsel and the SEA following the March 17,
2008 pre-filing meeting Lo question Pecitioner’s veracity in all
matters before the Board. The exchange corrects a simple
misunderstanding on the part of Petitiocner’s counsel, and in no

way reflects upon the honesty of these parties.



Indeed, 1t was not until the March 17" conferees caucused
further that a mutually acceptable resume of the conference
arrived upon. Such reflection 13 neither evidence of nefarious
motive on the part of the conferees, nor uncommen among
deliberative bodies. The Board should not view U S Rail’s
submissions under any presumption of falsehood, as this woulid
unfairly prejudice the Petitioner.

e P.8, L.22-23 “[Blecause of the controversy created by U S

Rail's [sic] continuing attempts to evade Board jurisdiction,..”

There 18 no basis or Jjustification, feor Brookhaven's
continually referring to U S Rail’s actions as controversial or
evasive. There 18 ncthing controversial about an existing Class
ITI railroad seeking permission to construct a short new line
of railroad to serve a new customer. The ICC Termination Act
expressly authorizes such undertakings at 49 U.S.C. 10901 and
there are numerous Board and Interstate Commerce Commlission
decisions authorizing such short track extensions.

The Board and Brookhaven are fully aware of U S Rail’s
rationale for proceeding initially with a plan to construct an
exempt spur, as this was fully explained in U S Rail’s Petition
for Reconsideration as well as 1n 1ts Stay Petition and will
not be repeated at length herein. U S Rail accepts the Board’s

exercise of jurisdiction and 18 proceeding i1n good faith with

10



this Clarification Petition preparatory to filing its

construction Petition.

e P.9, L.16 “Petihoner misrepresents its dealings with the

Board to date "

Cn the contrary, 1t 1s Brockhaven that misrepresents the
record when 1t wrongly states, “the threshold question regarding
jurisdiction has not been answered."” No reasonable
interpretation of the Board’'s Decisions of October 12, November
16, and December 20, 2007 could possibly reach any other
conclusion than that the Board was i1indeed exercising 1ts
jurisdiction over this Project. Petitionrer agrees wilh
Brookhaven that Board juraisdictiorn over Petitioner’s activities
[15] exclusive and preempts the application of [nearly all]

state and local laws and regulations. FN3

e P.18, L.1-3 “[Tlhis Pethon for Clanfication 15 just another

entry In [U § Rail's] continuing ledger of misrepresentations and

embellishments.”
Brookhaven makes this irpertinent statement as part of its

coilateral attack on Board Counsel’s appellaze pleading in the

FN3 In fact, this concession by Brookkbaven contradicts 1Ls asserlion ad
page 7 of 1ts Reply that Petitioner seeks to “side-step all state and local
regulation.” Once the Board takes jurisdiction over a matter, one effect of
that exercise will be to preempt state or local regulal ion.

11



Second <Carcuit. Brookhaven’s thesis that counsel’s signed
pleading has no binding effect on her client 1s plainly wrong.
Surely, fundamen£a1 fairness imposes a duty upon a party which
has argued successfully (to the Second Circuit) that an
oppos:zng party (this Petationer) has an alternative avenue for
obtaining relief (via Petaition for Clarification) to entertain
that application once 1t 18 filed 1n the alterrative forum.
Brookhaven denies such a duty exists. This Board should find

otherwise.

e P.21, L.2-5 “The evidence and testimony presented [at the

Distnct Court hearnng] strongly suggested that US. Rail's [siC]
involvement at the Property 1s a mere subterfuge...to avoid state
and local oversight of their frue business venture-a lucrative sand-
mining operation.”

For the reasons set forth below 1n Petitioner’s rebuttal
to Point E of Brookhaven’s Reply, the Board should strike this
inflammatory and utterly 1inaccurate language from the Town’s
pleading.

REBUTTAL

Saould the Board zxeject U S Rail’s Motion to Strike,
Petitioner alternatively requests the right to rebut each of
Brooxhaven’s Points A through E i1n order o ensure the Board

with a2 full and balanced record.

12



Regarding its first assertion, Point A, Brookhaven
suggests that U S Rail 1s <cortinuirg to flour Board
jJurisdiction by failing to seek agency approval and evading any
sort of environmental review. In fact, U S Rail i1s following
the exact procedure contemplated by the Board and 1its
regulations for railrcad construction.

I= has begun the environrental review process by
requesting and participating i1n a pre-filing meeting with the
SEA, seeking and obtaining SEA approval of a third party
environmental consultant, drafting a memorandum oI agreement
concerning the terrs and cond-tions of <the consultant’s
retention, and obtaining a waiver of the six-month pre-filing
notice requirements. See, Exhibits B and C. These actions
clearly bespeak 1ts 1intent to go forward with seeking Board
authority to construct and operate the BRT. The only
difference between this matter and a “garden variety”
construction case 1s the filing of the Petition for
Clarification.

Regarding Point B of Brookhaven’s Reply, that U S Rail has
avoidirg engaging state and local officials 1in any review of
this project, Petitioner submitted as Exhibit A to its
Petition, the April 22, 2008 verified statement of Sills Vice

resident Gerard D. Drumm (“Drumm VS”) documenting the nature

and extent of those discussions to date. Once the SEA begins
13



1ts environmental review process, U S Rail 1s confident the SEA
wlll seek extensive input from all affected federal, state, and
local partzes including Brockhaven.

Brookhaven’s Point C, that neither the Board nor the SEA
has suggested that U S Rail seek the instant clarification of
the Ocrtober 12" Decision, represents the piggest distortion of
all. As the Board will recall, this suggestion - that U S Rail
seek Board clarification of i1ts aprlity to urdertake some
initial work at the site of the BRT - came during a hearaing
before the United States Court of Appeals for the Second
Circuit and in the Board’s brief to that Court. At pp. 10-11 of
1ts brief, Board counsel states, “Because the STB 1s the agency

that i1ssaed the Cea=ze ard Desist Order, 1%t should have the

first opportunity to interpret i1ts own order, or to modify or
clarify 1t 1f warranted.” (Cite omitted.) For Brookhaven to
suggest that the Board’s attorney nas no power to speak for the
Board 1n a court f£filing or argument 1i1s nothing short of
preposterouds. Moreover, tnis suggestion was reizerated ana
discussed by Board employees present during the March 17, 2008
pre-filing meeting between U S Rail, Sills, representatives of
the Board’'s Office of Proceedings and Office of General

Counsel, and a staff member of the Section of Environmental

14



Analysis (SEA). FN4 U S Rail’s petition for clarification
followed.

As Brcokhaven 1s well aware, U S5 Rail 1iritiazed the
process of seeking Board authority to construct and operate the
BRT on March 26, 2008 by filing pursuant to 49 CFR
1105.10(a) (1) a request for a waiver of the six month pre-
filing notice requirement. That request, which Brookhaven
cpposed, 1s currently pending before the SEA. U S Rail has also
obtained SEA approval, by letter dated June 4, 2008, of Gannett
Fleming, Inc. to serve as third party environmental consultant
for this construction project, which has been assigned STB
Finance Docket No. 35141.

Accord-ngly, U S Rail d:d rot r-slead the agency in any
way 1n stating that the Board invited 1t to seek clarification.
At the worst, i1t could have stated that 1t did so upon the
invitation of members of the agency’s senior staff.

Finally, Brookhaven’s Point D, that the proposed trackage
1s not an exempt spur under 4% U.S5.C. 10936, and Point E, =that
the BRT 15 really an unauthorized sand mining operation
masquerading as rail facility, 1llustrates this party’s

continued attempts to raise i1ssues that are not relevant here

FN4 Wroetnor or mok te see clartf-cetior 5f 2 Board ruli—g wo:ld be culside
the scope of respons:zbility of an fEMN s.aif Temper 48 -dl sect-on simeply
deals w1 h cavizonmental permitt-rq and i1mpac: -ssues

15



and have been previously decided In fact, U S Rail reiterates
that 1t filed this Petat-orn for Clarification with the
understanding that 1t was seexing Board authority under 106901
to construct a line of rail, ard not, as 3rookhaven mistakenly
believes, seeking a declaratory ruling that the BRT could be
constructed as an exempt spur.

In response to Point E, the October 16, 2007 Verified
Statement U S Rail President Gabriel D. Hall, submitted as
Exhibit G 1n support of U S Rail’s Petaition to Stay the Board’s
October 12, 2007 Decasion, sets forth i1n considerable detail
the bona fides of U S Rail’s intentions with respect the BRT.
In particular, U S Rail has arranged for two locomotives to
service the <facil:ty, which requires U S Rail to make a
considerable *tangible 1investment -n this Project. On the
contrary, there 18 not one shred of hard evidence that U 8§
Rail’s 1involvement in this Project 1s 1lliusory. 3rookhaven’s
scandalous accusations to this effect should be -stricken,
Moreover, the Drumm VS submittea with the Petition for
Clarification 1indicates that site grading activities are a
necessary precursor to installing rail. The disposition of the
sand resulting from grading activities 1s ancillary to the main

purpose of constructing a rail facilaty.

CONCLUSION
16



For the above stated reasons and based upon the above
cited authorities, Petitioner U S Rail respectfully requests
the Board strike the offensive portions of Brookhaven’s reply,
and further grant i1ts petition for clarification of the Board’s

Cease and Desist Order (October 12, 2007 Decision). Petitioner

further seeks expedited consideration for 1ts request so that
1t can undertake this 1natial work during the 2008 construction
season with a decision i1ssued within 60 days of the date of

filing and effective upon service.

Respectfully submitted,
JCHN D. HEFFNER, PLLC

By: Jokn D. Heffrner
And
James H. M. Savage

Attorneys for Petitioner
U S RAIL CORPORATION

Dated: June 19, 2008
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EXHIBIT B



SURFACE TRANSPORTATION BOARD
Washangton, DC 20423

Nifice ni” Foepswiev, Eavirdwaenial Anprlys5is wrd AoTanLstirotion

Tune 4, 2008

John I} Hefliner, Faq
1750 K Sweet, NW
Suite 150

‘Whshington, DC 20006

Ret Finance Docket No. 35141, TT8 Rail C'o1 poralion Consiruchon and
Operanon of the Brookhaven Rail Uervunal — Suffollk Connty, New Yor k;

Approval of Third-Puacty Consnltant

Teat Mr Helfner

Thank you lor your March 24, 2003 letter regmding 1he propossd consirnction and
operation by U S, Rail Corporation (applicant) of an appro<imately 11.000 feat oughly 2 miles)
of new rail hne to serve proposed facilicv fn Yaphank, NY, (he Rionkhaven Rail Tertmnal Tn
your letles, yon request approval under 49 CTR 1105 10(d) (o1 1he reterdion of Gannelt Flerung
Inc , {Gannedr) 08 an independent thied-party connlinn! for the above 1efeicuced moject Your
reguest 15 approved and we ask that yon /nllow she duectinns below 1o ensure thal the fhy d-raly

moess 15 suceegstol fin all conceined

On March 17, 2008, the Surfhce Trangpnuation Board™s Swenion of Trwnonmeital
Analysis (SEA) met with the apphcant regarding the moposed pinject At the meehing, SI:tA was
nrovaded wilh an overview of the project and vicwed maps of the aica sunound the mopasal
SEA also presented an overview of e Board's envinonmental process, SEA s 10le in il

macess and the use of 1hird-paily vonsultants.

As explamned ol the Macch 17 meenng, Ganneit will prepa e the approprate
enviranmienlal docurhent on hehall of the Jlomd  While Gannedt’s costy will be pmd hy the
appheant U 8, Rml Ganueit wall work mnder the sole ducetion, conhiol. and supeivision al SFA

I bave cnclased n disclnsure sialerment and ash 1hat yon fauwmd it 1o Gannell 1o complete,
Once the siatement is stgned by Gannely, Gannett should 1eturn the signed chac losurc statsment o

we at the Tollowmg address

Victenin Rutaon

Secction of Environmenial Analyas
409 L Siecel SW

Weshinpton, DC 20173



T will ensure thal The sipned disclosure statement 19 posted on ithe Boanl’s vebaite T(you
have queshions or conceins. please do not hesilate to contact me o1 1 roy Brady of my <1alt at
(610) 793-4301 or Troy Bradw@ivb dof gov

Sinceacly,

T

Victora Rutsnit
Chief, S8cclion of Envionmeantal Analy 1s
Poclasure

N



EXHIBIT C



SURFACE TRANSFPORTATION BOARD
Washington, DC 20423

O tice ol Fconomiee, Ravirormental Analysis aml Adusinstoion

June 17, 7008

Tolm D Hcltner. Tsg
1750 K Sucel, NW
Surie 350

Washmglon, NC 208006

Re:  Finance Docket Na, 35141, .S, Rail Corpoation Consiruction and
Operation of ithe Brookhaven Rafl ‘1 erminal — Suffolk Connty, New Y k;
Whiver «f Six-Month Prefiling Notice

Nem W TTefTner:

Puisuant to 49 CFR 1105 19(c). we aic pranting 3y our Lequest of Mach 26, 2008, lor
waiva of (he six-moath picfiling notice goneadly 1equned or constmetion projeets under 49
CFR 1105 10 (a)(1).

On March 17, 2007, the Surface Tianspoilation Tnad®s Scetion of Lnvnonmental
Analyws (SEA) mel and cousulted with 1eprosentatives of U § Ranl Corporation (1T S, Raul)
ieprmdimg (he polential cnvironmental impacts associated wih the construction and opamation of
11,000 feet of new unl e m Sulfolk County, NY  Also attending this meeling wele
veprosentatives of 8ills Road Realty. T.IC (Sills Road) The repieseniatives of 178 Ranl and Sills
Road explained that, ol approved, U S Rml would consliue! and nparale a new 1mil hne o1 the
sole purposc of transpor g stone aggicgate to a proposed new rail served lacility, Biookhaven
Rail 1ermmnal (BRT), whrel would be owned and operated by Sills Road  he moposcd nevw 1ail
line. a8 well as BRT, would be constracied on a 28 acie parcel that 1s located within the 'awn of
Biookhaven’s North Belleport Limpire Development Zone and owned hy Sifl, Road

Il approved the new 1l line wonld ship 10 BRT berween 5,000 and 6,000 carloads af
agglegme stone 1 bullk or nr gabions (ware mesh haskets) annually fon uso by Sills Road 1.8
Raul wontld apoiaic two Leains per duy (onc tram moking « smgle dmly 1oumdirgs) compusing 40
couloads per np U S. Rail and Sills Roead have also mdicated thal the BRT may alzo he uscd lo

Ihe temporary storage of micrmodal conlamne s

On Apnl 21, 2008 1he Cily ol Brookhaven (City) sitbmiux a letter requesting that SFEA
deny [TS Rails request fou a waiver Lrom ihe srx-month prefiling requocment  Tn its submnital,
the Caly makwes (e followng assertions: 1) 1. 8 Rail has not fitlly describerd polenfial
cavirosmental impacts, 23 U S. Rarl’s proposal 1s a subterfuge lo allow the 11 S Rml and nihers
[ precmpt state and local enviianmenal laws, and 3) [ § Rl and others are likely ra nso the
new rail line (if permitied ) to constmiction and debiis materiuls (rom 1he BRT puoperty



In aletier dated April 29, 2008, U'S Rml responded 1o the Orty’s [Thog contestimg the
Ciy’s puguments

SUA belicves that 1t is mopprogwiate, al this preluminary juncdure, lo adcicss the conceins
1osed by the Cily. Based om SEA’s review of the critenia reaqumed by 49 CFR 1105 10(c), SFA
beloves thal 1.8, Rail has provided sufficient information 10 allow us 1o wrrve the six-month
prefilmg requitement  Nmenver, SEA notes that once the envivunnienial review puocess is
undciway the Criy wil have ample nppm tumty Lo he licard andl to fuily an ils conceins

Trwe can be of fwlher asmstance, please do not hesnale to comact me or Tioy Buadyv of

my stalCat (610) 793-130M
Smcocly, /;)
Lei i

Vieloua Rutson
Chacl. Scction of Bnvnonmemial Analysiy




