
KAPLAN KIRSCH ROCKWELL

June 17.2008

FILED
JUN 17 zonelion Anne Quinlan

Acting Secretary
Surface 'I ransportation Board
395 E Street, S.W.
Washington, DC 20423-0001

Rc: Petition of the City of Alexandria, Virginia for Declaratory Order
Finance Docket No. 35157

Dear Ms Qumlan

I am enclosing an original and ten (10) copies of the Petition of the City of Alexandria,
Virginia for Declaratory Order in the above referenced proceeding. We have enclosed a check
for the filing fee in the amount of $1,400 However, the City of Alexandria is seeking a waiver
of the filing fee based on the fact that it is a local government entity filing the Petition for
Declaratory Order on behalf of the general public. See 49 C.F.R. §1002.2(c), STB Ex Pane No
542 (Sub-No 6) Regulations Governing Fees For Services Performed In (. Connection With
Licensing And Related Services—Policy Statement (Served December 6, 2000) The City of
Alexandria is a "state or local government entity*1 and the filing fee should be waived

Please date stamp the extra copy and return to our messenger Please note that a 3.5 inch
diskette is enclosed.

Enclosures

175V24

Attorneys at Law
Denver • New York Washington, DC

Kaplan Kirsch & Rockwell LLP
1001 Connecticut Ave, N W, Suite 905
Washington, DC 20036

tel (202) 95S-S600
fax (202) 955o6l6

wwwkaplankirsch com



BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket Number 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

Dated. June 17, 2008 Communications with respect to this
document should be addressed to:

IGNACIO B. PESSOA
CHRISTOPHER P. SPERA
OFFICE OF THE CITY ATTORNEY
301 KING STREET
SUITE 1300
ALEXANDRIA, VIRGINIA 22314
703-838-4433

CHARLES A. SPITULNIK
W. ERIC PILSK
ALLISON I. FULTZ
KAPLAN KIRSCH & ROCKWELL LLP
1001 CONNECTICUT AVENUE, N.W.
SUITE 905
WASHINGTON, D.C. 20036
(202)955-5600

ATTORNEYS FOR THE CITY OF
ALEXANDRIA, VIRGINIA



BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket Number 35157

PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA
FOR DECLARATORY ORDER

The City of Alexandria, a municipal corporation of the Commonwealth of Virginia (the

"City"), by counsel, hereby petitions the Surface Transportation Board for a declaratory order

finding that the ethanol transloading facility in the City of Alexandria operated by RSI Leasing, Inc.

("RSI") on property apparently leased from Norfolk Southern Railway Company ("Norfolk

Southern1'), does not constitute "transportation by rail carrier,1' and that the City's zoning and other

regulatory authority is therefore not preempted under 49 U S C § 10501 (b)

NATLRE OF THE PROCEEDING

This is a petition by the City of Alexandria, Virginia made pursuant to 5 U.S.C. § 554(e) and

49 U.S.C § 72l(b)(4) to determine whether it has authority to regulate an ethanol transloading

facility recently opened in the City. Norfolk Southern owns the property on which the facility is

operated, and has claimed that the operations are not subject to the City's zoning and other

regulatory jurisdiction by virtue of the federal preemption set forth in 49 U.S.C. §10501(b) In

support of this claim, Norfolk Southern represented to the City, prior to the commencement of

operations, that the transloading was offered by the railroad, through RSI Leasing as its contractor

and agent, as part of the railroad's common earner service. See Exhibit A. Based on these

representations, the City acceded to Norfolk Southern's preemption claim.



However, in Tact and contrary to Norfolk Southern's representations, the facility commenced

and is being operated by RSI and not by Norfolk Southern As a result, the operation ofthe facility

is not subject to preemption because it is being operated by a private, non-rail earner operator.

Accordingly, the City brings this petition seeking discovery pursuant to 49 C.F.R.

§§ 1114.21, el seq., and a declaratory order determining that the City's authority over this operation

is not preempted by federal law, and that the operation is fully subject to the City's traditional

zoning and safety regulations.

STATEMENT OF FACTS

A Identity and Addresses ofthe Parties

The City of Alexandria is a municipal corporation ofthe Commonwealth of Virginia Its

address is 301 King Street, Suite 1300, Alexandria, Virginia 22314.

Norfolk Southern Railway Company is a wholly owned subsidiary of Norfolk Southern

Corporation, which lu a corporation organized pursuant to the laws of the Commonwealth of

Virginia. Norfolk Southern Railway Company's offices are located at 8 North Jefferson Street,

Roanoke, Virginia 24042. Norfolk Southern Corporation's offices are located at Three Commercial

Plaza, Norfolk, Virginia 23510-2191. Unless otherwise indicated, reference* to "Norfolk Southern"

herein shall mean Norfolk Southern Railway Company.

RSI Leasing, Inc., is a Michigan Corporation, authorized to transact business in Virginia, and

having its principal place of business at 4131 Okemos Road, Okemos, Michigan 48864.

B. The Transloading Operation

On or about April 9,2008, ethanol transloadmg operations commenced at the subject facility

in the City of Alexandria The operation is conducted at a location within one half-mile of an

elementary school, extensive residential communities, major local and interstate roadways, including



the Capital Beltway and 1-95, and a commuter transit train line and station. The transluading

facility proper can accommodate 20 rail tank cars, the associated trackage can accommodate the

storage of at least 30 additional rail tank cars. See Exhibit B. Each tank car holds between 29,000

and 30,000 gallons of ethanol The facility has the capacity to generate well in excess of 50 full tank

truck trips leaving from the site each day. Norfolk Southern claims the right, and has expressed the

intent, to operate 24 hours per day, seven days per week Under the City's zoning ordinance, the

transloading use would require approval of a special use permit, after public hearing and

consideration by the Alexandria Planning Commission and City Council. Neither Norfolk Southern

nor RSI provided any public information or outreach prior to commencing the operation. Indeed, the

operation started at a point in time when the railroad knew that the City (as well as all other

jurisdictions in the region) lacked even the most basic equipment and material to fight an ethanol-

fuclcd fire.

The transloading operation takes place on track owned by Norfolk Southern, and located on

the railroad's property. Rail tank cars containing ethanol are delivered to, and empty cars arc

switched and removed from, the site by a local Norfolk Southern train. The contents are off-loaded

directly into tanker trucks for transportation to various locations in the Northern Virginia area. The

off-loading appears to be conducted under the name of, managed and supervised by RSI Leasing,

Inc. According to the railroad's public statements, no Norfolk Southern employees are involved in

conducting or supervising the off-loading. No permanent ethanol storage tanks are unlived in the

transloading operation; the fuel is off-loaded directly from railway lank car to roadway tanker

trailers with no intervening containment. See Exhibit C.

While Norfolk Southern owns the track and real estate on which the transloading operation

takes place and has asserted that the operation is part of its common earner rail services, the identity



of the operator and the manner in which the operation is conducted indicate otherwise.

Accordingly, determination of the controlling facts through discovery, and review of the operation

by this Board are required to determine the extent to which the City has authority to regulate the

transloading operation. Based on the limited facts that Norfolk Southern has made available to date,

the operator appears to be an independent business operated by a non-rail carrier, subject to the

City's zoning and other authority, not a rail earner operation that in protected by federal preemption

pursuant to 49 U.S.C. §10501(b).

ARGUMENT

Under 5 U.S.C. SS4(e) and 49 U.S.C. 721, this Board may issue a declaratory order to

terminate a controversy or remove uncertainty This Board has broad discretion in determining

whether to issue a declaratory order. See InterCity Transp. Co v United States; 737 F 2d 103

(D.C. Cir. 1984); Delegation of Authority-Declaratory Order Proceedings. 5 I.C.C.2d 675 (1989).

In this instance, the Board should exercise its authority and undertake these proceedings in order

to determine if the ethanol transloading operation which Norfolk Southern and RSI unilaterally

decided to commence in the heart of a populous and heavily traveled area within the City of

Alexandria is subject to the City's zoning and safety regulatory authority, or is exclusively subject

to this Board's jurisdiction

The Federal preemption provision contained in 49 U.S.C. 10S01(b) shields certain railroad

operations from the application of most state and local laws and reserves jurisdiction on those

matters exclusively for the Board. Section 10501 (b) expressly provides that the "jurisdiction of the

Board over transportation by rail carriers .. is exclusive " Section I0501(b) also expressly

provides that "the remedies provided under [49 U.S.C 10101-11908] are exclusive and preempt the

remedies provided under Federal or State law " However, the fact that activity is taking place on



railroad property docs not mean that such activity automatically constitutes "transportation by rail

carriers." Rather, to be subject to the Board's jurisdiction and qualify lor federal preemption under

section 10501 (h), the activities at issue 1) must be "transportation", and 2) that transportation must

be performed by, or under the auspices of, a "rail carrier." The term "transportation" has been

defined expansively to include "a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock,

yard, property, facility, instrumentality, or equipment of any kind related to the movement of

passengers or property, or both, by rail including "receipt, delivery," transfer in transit, "storage,"

and handling of property. 49 U.S.C. 10102(9). A "rail carrier" is defined as "a person providing

common carrier railroad transportation for compensation " 49 U S C. 10102(5) Whether a

particular activity constitute!) transportation by rail earner under section 10501 (b) is a case-by-case,

fact-specific determination.

The Interstate Commerce Commission (ICC), this Board's predecessor, developed standards

to determine whether terminal-type companies that are commonly owned by, or contract with,

railroads to provide services arc themselves rail carriers. See, Lone Star Steel Co v. McGee^ 380

F 2d 640, 647 (5lh Cir. 1967); Assoc ofP&C Dock longshoremen v. The Pitts & Conneaut, 8

I.C C.2d 280,290-95 (1992). The Board's jurisdiction extends to the rail-related activities that take

place at transloadmg facilities if the activities are performed by a rail carrier or the rail carrier holds

out its own service through the third party as an agent or exerts control over the third-party's

operations Compare. Green Mountain R R Corp v Vermont, 404 F.3d 638,640-42 (2d Cir. 2005)

(transloading and temporary storage of bulk salt, cement and non-bulk foods by a rail carrier

preempted) and Lone Star and P&CDock (so long as the questioned service is part of the total rail

common carrier service that is publicly offered, then the agent providing it for the offering railroad is

deemed to hold itself out to the public), with. Town ofMilford, MA-Petitionfor Declaratory Order,



STB Finance Docket No. 34444 (STB served Aug. 12,2004) (Board lacked jurisdiction over non-

carrier operating a rail yard where il transloaded steel pursuant to an agreement with the carrier but

the transloading services were not being offered as part of common carrier services offered to the

public); Hi Tech Trans. LLC Petition for Declaratory Order-Newark. NJ, STB Finance Docket No.

34192 (Sub-No 1) (STB served Aug. 14, 2003) (no STB jurisdiction over truck-to-truck

transloading prior to commodities being delivered to rail carrier) and Town of Babylon and Pine

Lawn Cemetery Petition for Declaratory Order. STB Finance Docket No. 35057 (S FB served

February 1, 2008)(no STB jurisdiction where tenant of licensed rail carrier, not rail carrier itself,

had exclusive right to conduct transloading operation for construction and demolition debris and

exclusive responsibility to construct and maintain facilities and to market and bill public for

services.)

In this case, Norfolk Southern claims that the ethanol transloading operation is being

conducted by or on behalf of the railroad, and that local regulation is preempted. However, the

facts of the operation demonstrate otherwise. Norfolk Southern appears to be simply a landlord

renting to an independent operator As a result, preemption is not applicable Without the

protection of Section 10501(b) preemption, the City has the authority to regulate the activity

under its zoning and other powers.

A review of the applicable railroad operating and safety regulation, 49 CFR 174.304, when

applied to the operation in Alexandria confirms that the ethanol transloading operation is being

conducted as if the ethanol tank cars arc being unloaded by a private operator, not by the railroad.

Section 174 304 provides that:

§ 174 304 Class 3 (flammable liquid) materials in tank cars.

A tank car containing a Class 3 (flammable liquid) material, other



than liquid road asphalt or tar, may not be transported by rail unless it
is originally consigned or subsequently rcconsigncd to a party having
a private track on which it is to be delivered and unloaded (see
§ 171.8 ol'this subchapter) or to a party using railroad siding facilities
which are equipped for piping the liquid from the tank car to
permanent storage tanks of sufficient capacity to receive the entire
contents of the car

The referenced definition in 49 CFR 171.8 provides that:

Private track or Private siding means: (i) Track located outside of a
carrier's right-of-way, yard, or terminals whore the carrier does not
own the rails, ties, roadbed, or right-of-way, or (ii) Track leased by a
railroad to a lessee, where the lease provides for, and actual practice
entails, exclusive use of that trackage by the lessee and/or a general
system railroad for purpose of moving only cars shipped to or by the
lessee, and where the lessor otherwise exercises no control over or
responiibilityfor the trackage or the cars on the trackage (emphasis
added).

See also 49 CFR 173.10.

At the Alexandria facility, the ethanol from the railway tank cars is directly offloaded to

the roadway tanker trailers. Under US DOT regulations ethanol is a Class 3 flammable material

49 CFR 172.101. The operation is being conducted as if the railway tank cars are being unloaded

by a private operator, not a rail carrier. Moreover, under the controlling law, Norfolk Southern as

lessor can have no control over or responsibility for the operation. RSI's president publicly stated

in January 2008 that the subject facility is his company's "newest terminal in Alexandria, Virginia,

which will open early ncxl year jnd be dedicated exclusively to the shipment of clhanol." l:\hihii

D Thus, the facts in this case arc, contrary to the railroad's representations to the City, directly

analogous to the facts in Town of Miljord, Hi Tech Tram, and Town of Babvlon* supra, and

preemption is not applicable.



Based on the foregoing, the City of Alexandria respectfully requests this Board to:

(1) institute a declaratory order proceeding;

(2) allow the City to conduct any appropriate discovery, including depositions,

document production and other discovery pursuant to 49 C.F.R. §§1114.21, el !>eq ,; and

(3) proceed to determine that the City's proper regulatory authority over this facility is

not preempted by federal jurisdiction.

In the alternative, if the Board determines that this operation is subject to its exclusive

jurisdiction, and that the City's authority is thus preempted, the Board should direct Norfolk

Southern forthwith to cease operation of the facility, until such time as the rail carrier complies

with the federal operating and safety regulations set forth in 49 CFR 174.304 and 49 CFR 173.10.



Conclusion

For the foregoing reasons, the City of Alexandria respectfully requests that the Board

grant this petition, and award the City the relief requested.

CITY OF ALEXANDRIA, a municipal
corporation of Virginia
By Counsel

Ignacio B. Pessoa, Esq
Christopher P. Spcra, Esq.
Office of the City Attorney
301 King Street, Suite 1300
Alexandria, Virginia 22314
(703)838-4433

Charles A. Spitulnik
W. Eric Pilsk
Allison 1. Fultz
Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, N.W.
Suite 905
Washington, D.C. 20036
(202) 955-5600
Counsel for the City of Alexandria
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Norfolk Southern Corporation
Law Department
Three Commercial Place
Norfolk, Virginia 23510-9241

William A. Galanko
Vice President-Law

Writer's Direct Dial Number
(757) 6294374
(757) 5334943 (FAX)
E-mail: wllllam.galanltaQnBcoip.com September 18, 2006

Via Overnight Mail

Mr. Rich Josephson
Deputy Director
Department of Planning and Zoning
City of Alexandna
301 King Street
Alexandria, VA 22314

Dear Mr. Josephson.

David Lawson has asked me to respond to your e-mail of August 25,2006, concerning
the Norfolk Southern Railway Company transload facility in Alexandria, Virginia. As you are
aware, Norfolk Southern intends to modify this railroad operating facility to receive rail cars and
to transload ethanol from those rail cars to trucks Norfolk Southern will operate the facility
through a contractor You have ventured that this use would be a use not permitted under the
current UT zoning, and thus Norfolk Southern could only modify and operate the facility under a
special use permit The transload facility, however, is quintessential̂  a rail transportation facility
that will be used by a freight rail common earner subject to the jurisdiction of the U.S. Surface
Transportation Board ("STB") in order to perform transportation operations As such, pursuant
to 49 U S C § 10505(b), the UT zoning ordinance is preempted to the extent that it would
require a permit or a special use permit to be issued before modification and/or operation

The facility will be merely an adaptation of the former so-called Alexandna Intermodal
Facility, which property has a long history of use for various railroad purposes. It will be open to
any Norfolk Southern customer seeking ethanol transloadmg as a part of the Norfolk Southern
transportation service package Norfolk Southern already has received several indications of
interest from its customers The facility will not be devoted to any particular customer Norfolk
Southern will commence work in the very near future, and anticipates that the facility will be open
no later than January 2007.

We believe it important to be a good corporate citizen - to work with local officials in
order to address concerns that might arise in the modification and operation of our facilities, and
we believe we have achieved that here Accordingly, since June 19, 2006, Norfolk Southern has
met with, and provided facility plans to, various Alexandria officials This includes Mayor Bill
Euille, City Manager Jim Hartmann and Deputy City Manager Mark Jinks, as well as D T. Perry
and Art Dahlberg from the Alexandria Fire Department We have integrated all modifications
proposed by Alexandria fire officials to address perceived safety and fire concerns, including but
not limited to special spill containment facilities, additional fire hydrant locations (including a
mobile fire hydrant), foam capability, and additional portable fire extinguishers The facility will
be fenced, gated and secured, and will be operated in a safe manner in conformance with any
applicable health and safety requirements

Operating Subsidiary Norfolk Soutno'n iis. wa\

EXHIBIT



Mr Josephson
Page 2
September 18, 2006

Having said that, however, we do note that the Interstate Commerce Commission
Termination Act ("ICCTA") provides that the jurisdiction of the Surface Transportation Board
("STB") over "transportation by rail earners" and the construction and operation of rail facilities "is
exclusive" 49 U S.C § 10501(b) Further, the ICCTA provides that, "except as otherwise
provided in this part, the remedies provided under this part with respect to regulation of rail
transportation are exclusive and preempt the remedies provided under Federal or State law" ]d
"Transportation" is defined as including rail cars, warehouses, wharfs, piers, yards, property,
facilities "or other equipment of any kind related to the movement of passengers or property, or
both, by rail .. and .. services related to that movement, including receipt, delivery, elevation,
transfer in transit, storage, handling, and interchange of passengers and property. " 49
U S C. § 10102(9) ICCTA was passed in an effort to strengthen the rail transportation system
by reducing the regulation of railroads and other modes of surface transportation. See 49
USC § 10101. Application of this section preempts Alexandria's zoning statute to the extent
that it would require any permit prior to the modification or operation of the facility

Courts have repeatedly invoked 49 U S C § 10501(b) as a basis for preemption of state
and local zoning, land use planning and permit requirements in the construction of rail facilities
to be operated by or on behalf of rail earners See Citv of Auburn v United States Government
154 F 3d 1025 (9th Cir. 1998), cert denied, 119 S Ct 2367 (1999) (relating to the construction of
a rail line), Canadian National Railway Co v Citvof Rockwood. Civ Case No 04-40323 (U.S
District Court, E.D. of Michigan, Opinion and Order Granting Preliminary Injunction) (activities
taking place at a transload facility are considered "transportation," relating to the preemption of
permit requirements for the construction and operation of a transload facility), Norfolk Southern
Railway Company, et al v Citv of Austell. et al. 1997 WL 1113647 (N.D. Ga, 1997) (mtermodal
facility) There are several other cases along similar lines.

These decisions, and the statute that they interpret, implement Congress* expressed
intention to preempt such regulations that may stand as an obstacle to an interstate rail earner's
ability to construct facilities or conduct interstate rail operations Nevertheless, we believe it
incumbent upon us to work with the local community to address its concerns We have done so
in the past and we will continue to do so where it makes sense in modifying the facility and
opening it on a timely basis to operation Please let me know if there is anything further I can
provide you Further, if desired, I will be happy to speak with your legal counsel concerning this
matter

Respectfully,

William A Galanko
Vice President - Law

cc David Lawson

SEP 19 2006
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Going Green with Freight Offers Benefits

Paul-Stanton, Jo Anne

Bob Tuchek has always had his eye on rail transportation and imagined the growth that would come if the industry were to

become deregulated. When that happened with the Staggers Act of 1980. he quickl> identified the opportunity to offer his

assistance to companies that didn't really understand the complexities of the move "Some didn't rcali/.e they could then

bargain a price for rail service," he remembered. "We were able to offer many small and mid-si/£ mil shippers a renegotiation

of their traffic rates and save them money"

Tuchek was then working for Rail Services, Inc, the predecessor company of RSI Logistics, Inc. He eventually bought the

business and is its majority shareholder It was under his direction that RSI expanded from its headquarters in Okcmos to

include offices in Milwaukee. Wisconsin and Nashville, Tennessee, along with shipping terminals in Grand Rapids, Michigan,

New York; Kentucky, Maryland, and most recently, Virginia

While there has been growth in all areas of the company, the most has been on the bulk transfer terminal side involving

material transloading-large loads of dry or liquid, hazardous or non-hazardous commodities, shipped by rail then trucked to

the final destination "We were able to offer large shippers the economic benefits of long-haul rail transportation with the

speed and flexibility of truck delivery," Tuchek said

With a drive for the entire country to "go green" toward renewable and alternative fuels, it is that area which has generated the

most growth and profitability for RSI Years before, Tuchek said a shipment of between 600 and 700 cars would be considered

a good year But with the need in the last two years to ship ethanol from corn country* in the Midwest to all over the country, it

has more than tripled the numl>er of cars needed annually to 2,000 at three of its facilities Those shipments have made RSI

the largest bulk transloader of ethanol in North America The trend also has prompted construction of the newest terminal in

Alexandria, Virginia, which will open early next year and be dedicated exclusively to the shipment of ethanol

Tuchek said pipelines are the mast cast-effective way to ship, followed by barge or vessel, then rail But since ethanol. unlike

traditional gasoline, cannot be shipped through a pipeline due to its corrosiveness, the rail industry is reaping the benefits of

efforts to go green. That stronghold will likely continue since1 most gas terminals, which traditionally need only pipelines and

trucks to collect and distribute, are not located near rail lines

"The cheapest way to get ethanol from the heartland of the United States into the consuming markets and to the gasoline

storage facilities is via rail We have the terminals, and they're in the proper markets, so it's been real successful for us." And

Tuchek admitted while trucking or air shipment of the fuel are still options, they are nut cost effective, especially in light of

rising gas prices

The test of cost is how far vou're shipping If it's more than 400 miles, then rail is the most economical The tradeoff, though, is

time Rail is slower; but depending on where you're shipping, the difference in price can be dramatic Tuchek said combining

long-haul rail with the faster trucking to destinations 250 miles away or less is a plus for both company and client The venture

has been so successful that RSI, with a current client base of more than 90 customers and sales of more than 890 million, is

still looking to expand "Moving to become an environmentally fncndly world has been great for us, and we're planning to take

full advantage of it."

EXHIBIT
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Certificate of Service

I hereby certify that on this 17th day of June. 2008,1 caused to be served a copy of the

foregoing PETITION OF THE CITY OF ALEXANDRIA, VIRGINIA FOR DECLARATORY

ORDER to be served by first class mail, postage prepaid, upon:

John Edwards
General Attorney
Norfolk Southern Corporation
3 Commercial Place
Norfolk, VA 23510-9241

Charles A Spit
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