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June 11. 2008

The Honorablc Anne K. Quinlan, Acting Secretary
Surface Trunsportation Board

395 £, Street. S.W.

Washington, D.C 20423

Re:  Finance Docket No. 35081, Canuaddian Pacific Rutlway Cumpany, et al --
Control -- Dakota. Ainnesota & Eastern Raviroad Corp e al

Dear Secretary Quinlan-

We write on hbehalt of Apphicants Canadian Pacific Railway Company ("CPRC™). Soo
Line Holding Company (“SQO Holding"); Dakota, Minnesotla & astern Railroad (forporation
("DME&E."); and lowa. Chicago & Eastern Railroad Corporation ("1C&E™) (collecnvely.,
*Applicants™) n regponsc fo a letter dated June 9, 2008 from counsel for the Mayo Clinie
(“Mayo™) to the Board (the “Mayo Letter™) asking the Board to clarify that it will accept final
briefs, and requusting that the Board schedule oral argument. in the above-captioned proceeding

For the reasons sel forth in Applicants® letter dated June 5, 2008, the Board’s prior
decisions do not require clarification with respect o the matter of final briefs "Those decisions
clearly contemplate that the record will close with the filing of briefs on or before July 2, 2008.
Moreover, the 18sues taised 1n the Mayo Letter provide ne justification for the Board to schedule
oral urgument at this late date.

As an initigl matter, Mayo’s claim tha the proposed transaction “raises significant 1ssues
about the safety and security threats posed by the rail transportation of hazardous matenals —
particularlv poisonous by inhalalion materials involved jn this proceeding™ (Mayu Letter at 1-2
(emphasis added)) is, at best, disingenuous. [he record evidence has consistently shown that
DM&E moved a grand total of four (4} cars of PIT materials through Rochester in each of the
last two vears. See Applicants” Response 1o Comments and Requests for Conditions and
Reburttal n Support of Application {“Applicanis’ Reply Comments™) at 73-74; Reply V.S
Graham a1 4. Applicants do not project any increase in PIH movements through Rochester as a
result of the proposed transaction See 1d Reply V.S Graham at 4. Mayo Las not presented any
evidence to the conlrary. Rather, Mayo’s expressed concems relate Lo the prospecuve future
transportation of cthanol, which 1s not a PIH commodity ‘Ihe undisputed evidence shows that
the volume of PIH traffic moving through Rochester would not increase as a result of the
proposed transaction and is minuscule today. Accordingly. the proposed transaction does not
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give nse to any material “safety and security threat ” In any evenl, as discussed below, other
federal agencics are acuvely engaged in developing regulations to enhance the safety and
sceurity of PIH shipments,

Nor docs the prospective handling ot cthanol trafTic by Applicants following the
proposed lransaction raise any 15sue that warrants oral argument before the Board.! The Mayo
L.etter makes reference to a number of rulemaking proceedings inttiated by other federal agencies
(including PTIMSA and FRA) regarding the transportation of hazardous commeditics n the
ciied rulemaking proceedings, PITMSA andror FRA are considening proposed new regulations
governing, among other things, improved design standards for tank cars used 1o transport
hazardous commaodities, the routing of hazardous commodity shipments, and the benefits and
costs associated with imposing speed restrictions on trains carrying P1H traffic. According to
Mayo, “[t]he application of these latest regulatory requirements to the safe and secure rail
{ransportation of hazardous materials in order to prevent a catastrophic release or explosion 1s
clearly the type of issuc that should be considered by the Board as part of a public hearing andsor
oral argument |1n this proceeding].” Mayo Letfer at 2

Contrary 10 Mayo's assertion, there 1s no need for the Board 1o interject itself into safcty
and security issucs that arc currently the subject of rulemaking proceedings hefore other federal
agencies that have primary jurisdiction over such issues. Attempting to address in this individual
control proceeding the same issucs that arc alrcady the subject of comprehensive safety and
secnrity rulemaking procecdings hetore other tederal agencies could produce outcomes
mconsistent with the policy choices made by those agencies based upon their assessment of the
eflccts of such regulations on the rail system as a whole. For example, in one pending
rulemaking cited by Mayvo, PHMSA is considering a proposed speed limit of 30 MPH for frains
carrying PI1I shipments over unsignaled rail lines, and a 30 MPH speed hmit for PIE shipmenss
generaily. See Proposed Rule, ~Hazardous Materials' Improving the Safety of Railroad l'ank
Car Transportation of Tlazardous Materials.” 73 I'ed Reg 17818 (Apnl 1. 2008). Mayo’s
request that the Board impose a condition in this proceeding setung a 10 MPLI speed limit for
hazardous shipments moving through Rochester. MN is [undamentally inconsistent wath the rule
under consideration by PIIMSA  Indecd. as USDOT stated in apposing Mayo’s proposcd
conditions

! Mayo's suggestion that Applicants' revised project.ons regarding the volume of ethanol Likely to move through
Rochester in the future * calls mto question the applicunts [sic] curlier submissions™ {(Maya Letter at 10} 15 incorrect
As Apphicanty’ reply evidence showed. the increase 1n projected post-iransaction ethanol traffic since the onginal
Application was filed 15 attributable to the substanhal growth in cthanol production in DM&E's service territory
generated by the market and public policy, rot (o the propused transaciion. See Applicants' Reply Comments,
Reply V S. Anderson at 7-10
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Newly adopted rules will [urther enhance ral safety and securty
with respect (o the routing of hazardous matenials. Speciaf rufes

Jor the Rochester area that differ from nationully uniform rules
would tend to smpair rail sufety and securify. because no one
locale can be 1solated [rorn the overall (low of hazardous materials
tralYic and such rules would drstort the analvses on which the new
rules depend.

Id at 5 (cmphasis added).”

As USDOT’s comments make abundantly clear, the 1ssues raised by Mayo regarding the
transportation of hazardous materials are more appropnately addressed by other agencies .
including TSA, PHMSA, FRA, FHWA, and DHS Moreover, as the Mayo Letrer itselt shows,
those agencics are actively engaged in considering a vancty of new safety and security
rcgulations that would apply uniformly throughout the U.S. rail system. 1t the proposcd
transaclion is approved. CPR/DME will comply fully with such regulations. It would be unwise
for the Board to impose special rules, conditions or exceptions to address Mayo’s individual
concerns, because such exceptions could undermine the overall scheme of federal rail safety and
security regulation

In short. Mayo oflers no compelhng reason to hold an oral argument 1n this proceeding.
Sinceruly,

/ﬁ“ \-\-f.l.
Jerence M. Hynes

Counsel for Canadian Pacific
Rartway Company

ce: Parties of Record

* USDOT opposed Mayo's specific request for a 10 MPH spesd himit on the grounds that “meving hazardous
materiuls through an area as quickly us possible consistent with track standards i fact reduces the hkelthond and
consequences of accidents, 'We conclude that there 13 no legal or policy basis to order reductions sn speed in this
proceeding ™ DOL Reply Comments at § {emphasis added).
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