
Kenneth W Cotton

ASSOCIATE
Scott J. Podhradsky

Wipf & Cotton, LLC
A Professional Limited Uabfltty Company

Attorneys at law
107 South Main Avenue

Wagner. South Dakota 57380-0370

June 2, 2008

OwenR Wlpf (1927-2004)

Telephone (605) 384-5471
Fax (605) 384-5472

VIA FEDERAL EXPRESS

Ms. Anne K. Quinlan
Acting Secretary ,
Surface Transportation Board
395 E Street, S.W.'
Washington, DC 20024

FEE RECEIVED
JUN - 6 2008

TRANSPORTATION BOARD

Re: tWo.Finance Docket Wo. 35149
Mitchell-Rapid City Regional Railroad Authority — Modified
Rail Certificate - Between Canuta and Rapid City. SD

Dear Secretary Quinlan:

Enclosed for filing in the above-captioned proceeding are an original and ten
copies of the Notice of Mitchell-Rapid City Regional Railroad Authority for Modified
Certificate of Public Convenience and Necessity Pursuant to 49 C.F.R. § 1150.23, dated June
2, 2008. A check in the amount of SI,400, representing the appropriate fee for this filing, and a
computer diskette containing the text of the Notice in MS Word 2003 format are attached.

One extra copy of the Notice and this letter also arc enclosed. I would request that
you date-stamp those items to show receipt of,this filing and return them to me in the provided
envelope. -

-\ ' • •If you have any questrons regarding this filing, plejfte feel free to contact me.
Thank you for your assistance on this matter.

Respectfilysumnitted,

W. Cotton
Attome> for Mitchell-Rapid City
Regional Railroad Authority

Enclosures
cc: Mr. BrucaLindholm



ORIGINAL
BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35149

MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY
-- MODIFIED RAIL CERTIFICATE --

BETWEEN CAPUTA AND RAPlfi CITY, SD

FEE RECEIVED
JUN - 6 2008

NOTICE OF MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY FOR
MODIFIED CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

PURSUANT TO 49 C.F.R. S 1150.23

\

Kenneth W. Cotton
Wipf & Cotton Law Offices LLC
107 South Main Street
Wagner, South Dakota 57380
(605)384-5471

ATTORNEY FOR MITCHELL-RAPID CITY
REGIONAL RAILROAD AUTHORITY

V

Dated: June 2,2008
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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35149

\

MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY
- MODIFIED RAIL CERTIFICATE --

'BETWEEN CAPUTA AND RAPID CITY, SD

ft-

\
NOTICE OF MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY FOR

MODIFIED CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
PURSUANT TO 49 C.F.R. S 1150.23

TOE RECEIVED
6 ' ?n°R JUN - 6 2008

Kenneth W. Cotton
Wipf & Cotton Law Offices LLC
107 South Main Street
Wagner, South Dakota 57380
(605)384-5471

ATTORNEY FOR MITCHELL-RAPID CITY
REGIONAL RAILROAD AUTHORITY

Dated: June 2,2008



BEFORE THE
"SURFACE TkAWSf ORTAiiUN BOARD"

FINANCE DOCKET NO. 35149

MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY
-- MODIFIED RAIL CERTIFICATE --

BETWEEN CAPUTA AND RAPID CITY, SOUTH DAKOTA.

NOTICE OF MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY FOR
MODIFIED CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

PURSUANT TO 49 C.F.R. S 1150.23

Mitchell-Rapid City Regional Railroad Authority ("MRCRRA"), a political

subdivision of the State of South Dakota, hereby files this Notice For a Modified Certificate of

Public Convenience and Necessity pursuant to 49 C.F.R. § 1150 23 to operate a line of railroad

between Caputa and Rapid City, South Dakota (the "Caputa-Rapid City segment") owned by the

South Dakota Department of Transportation ("SDDOT").

In accordance with the requirements of 49 C.F.R. § 1150.23, MRCRRA submits
i

the following:

Information Regarding the Operator: 49 C.F.R § 1150.23(b)(l)

The name and address of the operator is:

Mitchell-Rapid City Regional Railroad Authority
c/o Mr. Kenneth Cotton
Wipf & Cotton Law Offices LLC
107 South Main Street
Wagner, South Dakota 57380

MRCRRA was formed on March 16,1987. Attached as Exhibit A is a Certificate

of Incorporation and an Establishing Agreement for MRCRRA. 49 C.F.R. § 1150.23(b)(l)(i)



The Members) of MRCRRA are the Countries) of Davison, Aurora, Brule,

Lyman, Jones, Jackson. Its Chairman and Board of Directors are: Thomas Grccnway

(Chairman), Tom Schroeder, Brad Carson, Kim Halverson, Monte Aker and John Rodgers.

None of the Members or the Directors have any present affiliation with a rail carrier. 49 C.F.R. §

With respect to financial responsibility, MRCRRA receives funds from an

agreement with its operator based on rail cars handled on line. MRCRRA also has the authority,

as necessary, to levy taxes for railroad purposes pursuant to SDCL § 49-17A-21,21.1 and 22. 49

C.F.R.§1150.23(b)(l)(iii).

Information About the Prior Abandonment: 49 C.F.R. § 1150.23(b)(2)

The Caputa-Rapid City segment is part of a larger line of railroad (from Mitchell

to Rapid City, South Dakota) that was acquired by the State of South Dakota from the bankrupt

Chicago, Milwaukee, St. Paul and Pacific Railroad Company ("MILW") after the line was

approved for abandonment by MILWs bankruptcy court. Richard B. Oleivie. Trustee of the

Property of Chicago. Milwaukee. St. Paul & Pacific Railroad Company - Abandonment - In

South Dakota. Iowa and Nebraska. Docket No. AB-7 (Sub-No. 88) (ICC served May 14, 1980);

In the Matter of Chicago. Milwaukee. St. Paul & Pacific Railroad Company. Debtor. No. 77 B

8999 (N.D. 111., June 9,1980), Order No. 342A.

The State of South Dakota, through its Department of Transportation, has leased

the Caputa-Rapid City segment to MRCRRA by lease dated April 7,2008.

Dates of Operation: 49 C.F.R § 1150.23(b)(3)

The Caputa-Rapid City segment is currently non-operational. MRCRRA is

evaluating options for rehabilitation of the line and resumption of operations. MRCRRA's



existing lease with the State (attached hereto as Exhibit B) extends for a term of 5 years, and

MRCRRA's operational authority under this modified certificate would extend for a comparable

term unless earlier terminated.

Description of Service: 49 C.F.R § 1150.23(b)(4)

The Caputa-Rapid City segment extends from Milepost 646.0 near Caputa, South

Dakota (Railroad Survey Station 738+84) a distance of 13.6 miles through the County of

Pennington and terminating at Milepost 659.6 (Railroad Survey Station 52+49) in Rapid City,

South Dakota, a total distance of approximately 13.6 miles. See map attached as Exhibit C. At

Milepost 659.6, the line has interchange capability with the Dakota, Minnesota & Eastern

Railroad Corporation.

The line is currently out of service and requires rehabilitation before actual rail

operations can be recommenced. This Modified Certificate will facilitate the process of

determining how and whether rail service can be recommenced. Upon any such resumption of

rail operations, MRCRRA would provide service in its own name through a third-party contract

operator, or by a sublease of the line to a third-party rail carrier.

In the event that MRCRRA engages the services of a third-party operator or rail

carrier, it will require that the entity obtain adequate liability insurance coverage.

There are no preconditions which shippers must meet to receive service other than

substantial rehabilitation of the line.

Information Regarding Subsidizes: 49 C.F.R § 1150.23(b)(5)

It is not currently anticipated that there will be any subsidized of the Caputa-

Rapid City segment. MRCRRA could receive railroad trust funds for rehabilitation of the line

from the State of South Dakota, but no such plans currently exist.



Financial Responsibility of Subsidize!*: 49 C.F.R. § 1150.23(b)(6)

If it becomes necessary or desirable for the State of South Dakota to provide\

subsidies for the Caputa-Rapid City segment, the South Dakota State Rail Board may do so

pursuant to the terms of SDCL § 49-16C-3.

Environmental and Historic Preservation Data: 49 C.F.R. Part 1105

Under 49 C.F.R. § 1105.6(c)(2), MRCRRA's operation of the Caputa-Rapid City

segment pursuant to a modified certificate is exempt from the Board's environmental reporting

requirements. The proposed operation will not result in significant changes in carrier operations

(i.e., changes that exceed the thresholds established in 49 C.F.R. § 1105 7(e) or (5)).

Under 49 C.F.R. § 1105 8(a), MRCRRA's operation of the Caputa-Rapid City

segment also is exempt from historic preservation reporting requirements.' The proposed

operation will not result in the lease, transfer or sale of a railroad's rail lines, sites or structures.

Respectfully submitted;

Klenneth W. Cotton
Wipf & Cotton Law Offices LLC "
107 South Main Street
Wagner, South Dakota 57380
(605) 384-5471

ATTORNEY FOR MITCHELL-RAPID CITY
REGIONAL RAILROAD AUTHORITY

Dated: June 2,2008



VERIFICATION

State of South Dakota

County of Charles- Mix
ss:

Thomas Greenway, being duly sworn, deposes and says that he is the Chairman of

the Mitchell-Rapid City Regional Railroad Authority, that he has read the foregoing Notice of

Modified Certificate for Public Convenience and Necessity and knows the facts asserted therein,

and that the same are true as stated

MITCHELL-RAPID CITY REGIONAL

^ RAILROAD AUTHORITY, A South

Dakota Political Subdivision.

SUBSCRIBED AND SWORN TO
before me this 2nd day
of June, 2008.

WL * -fat
)tary Public-South Dakota

My Commission expires: /-.

By:.
Name: Thomas Greenway
Title: Chairman



1 F.D. 35149

Exhibit A



ESTABLISHING AGREEMENT

HOC REGIONAL RAILROAD AUTHORITY

THIS ESTABLISHING AGREEMENT, made this

RECEIVED

MAR 161937

Seowtwy of State

day of
19&7, among the political subOfvlsion vhich

tsls agreement, hereinafter vefierared to as the
pursuant to the resolution of the

political subdivision aphorizing sjpca e^ecotlon
In Exhibit "AT attached h^fiato and made a part

ARTICLE I.

There is hettBby created and i
railroad authority lifttjej: thejgpov"
South Bafeeta CBdifiSgrtoss^ 4R$3*
amendatory thereto, tfh®SJi-s$&5& Jte a
of she State of SouthU4. wne awaL-c vj. HU«AUU wmrcwfcaf KH.P- «im»<ii v*jhp** •« p

of the sovereign power of ttu. State of Soum

ARttCUE II.

NAME

The nae<3 of the regional raii"oad authority
incoicporatei by this establishltig agreement shall
Rejufce&al Rajlroad Authority, hereinafter referred

» ARTICLE III.

JffiMBERS

1. The names of the political subdivisions of the
State of South Dakota which have,approved this agr&umgfct are
â d the initial Members of the Jjfethority are as follows*
the South Dakota Counties of Bawsnn, Aurora, Brule,
Jones, and Jackgpja. '̂r'

2. Any political subdivision qualified tinder Chapter
49-17A of South Dakota Codified Laws, 1983 Kevision, and
acts amendatory thereto, desiring to join the Authority
subsequent to the date of this agreement, shall do so by



o depositing with the Chairman of the Authority a supplement
to this agreement executed by such political subdivision and
a resolution of the governing body (as defined by 8$QL
49-17A et seq.) of such political subdivision authorizing
such execution. A political subdivision shall become a
member of the Antiwar! ty upon approval of its executed
supplement to this agreement by the Members of the Authority
awl tfafi fi'-ing of the same with the South Dakota Secretary
of State.

ARTICLE IV.

LIABILITY OP

Sttbdi

The names and addresses «£
appointed by the resolutions ,
as the representatives of the
the exercise of their powers as
are as follows:

County of psviaon;

SH5

of

A. Bo

County of

SD

County of Lyman:

.T. Jr.- PO Box abac. SD

-2-

w



«?*fc"
i •

of

Z^mda». pa Ifl,

Jftdfo.. fiB. tofc*...ap -jjgffifr

0V

Th» Board of OMM««lQnBa[* of tha Aodiorl
cozmrlaed of the six repiettputivea of tiha
Aanorlty, «el«ctad by the gvrexning bodl«a of
h«r«to.

Th« anus ad addruacs oC the Ic4tlal Board of
Comniaaioxitfra, each of whom ahall wfVti £ov a «e>aa of one
7«ar, or until his or her successor ia eleot
qualified* are aa follows:

Them** Oreaaiwy. IfflJfc. Mltohall. SP 579O1

A. Joheaon. SSSZ. B

Jgmog Goagh. idaball . SD

aicbard J. IJartaaa*. Jr. .

Halen Loudar. PO Bda 16.

Clifford Pw*».

and ita ragiatereA agent at auen
Martena. Jf.

Plankinfean. SB KV1&&

<- ban. 3D

2M. JCad f l . SP

ARTICLE VII.

RKCI3TKRED OFFICE

The registered office of the Authority shall be
PO Box 63. garmebM. SD

rice ±a

-3-



A&TXC12 VtlX.

BV-UBS AMD &Hg
sbftU

a il

TAX CEKTIFIGAtlQN

The Authority *hell not certify to <u»
bod**a of the lUJJonre aay tax levy vlttutffir
received the appxwal for sueh cevtif Icatftofr
govexniBtg, oofljr to vAes sucb certification la

IN WXTOBSS tfgflfflOFt the under signed hnve
bt as of ttfe da$e first above written, KQ oc

^ _, e»fth of Whl«fa shall conatitute in oricioat
all of <fctch together shall constitute one and the
ittstmoenc*

COUNTS' OF DAHSOS

BTi



D«ppei B. Jotawrf. cutnun
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(SEAL)
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RESOLUTION AUTHORXZIHG EXBCUXX0U OB

BaaausBiBC me me RBB««W.
That the q

UOf tJOfr fOMBJliOP

as the Initial n
to the board of ConmiseJdners of tab
Authorityi and be it further,

RESOLVED* That the CqwRty
certified copy of th's Resolucii
Secretary of State, and shall £
Establishing Agreement of the Mteu >
Autltority in the permanent records

Davlsoa

I. the undersigned, the duly elected and acting Auditor
of the County of Davlson , do hereby certify
that the above apd toregoing Resolution was duly adopted by
the County Commies loners of the County of Pay i SOD
at a (regular or special) called meeting bexd on

3cd , 1987, upon a notion hy
. withvas seconded by

votingi
Oaetae

AYE: Gsetee, Fortier, Cunningham, Greenway, Heloert

HO: Hone

ABSENT. NOT VOTING: None

Upon the recording of such vote, the Coalman declared the
Resolution adopted and, together with thejunderslgned,
executed the Establishing Agreement and affixed the official
real thereto.

IN WITNESS WHEREOF, I have hereunto affixed my
signature and official seal this 3rd day of March
1987.

Cort-.ty Audltt
County of paviaon



o

ooW
of State, ago"

_ tenant o£
Am>bo<rity in cue psrmftent
fltlROM .

I, the undersigned, the duly elected
of the County of
that the above end Coi
the County CommisBlonera of'the County of
at a (regular or apaclai) willed meeting "

3rd — , 1987, upon e motion by L^
wa» settttdBti by Kenneft. VmCendarn . with tfi«
votingi

AYS: Carrel Jotuwon, Lex teller, Hodney OlivJer, Xennatb VanOenderen

HO i Hone

ABSENT, NOT V^tNG: Uland Ollasendorf

Upon the recording- of such vote, the Chairman jteqiawd <&•
Rfeeolutlon edopteo and, together with the UB^egMafflted*
exeevted the Eatabllehlng Agreement and arridNep tm offilAtol
seal thereto.

IN WITNESS WHEREOF, 1 have hereunto affi
signature and official aeal
1987.

county AtfOfctar VfVlene Halnaj
County of turura



RESOLUTION MTBBQRIglBQ EXECUTION OF
tSflTABUSHlHS T$3 MRC fiEaigHM. RftlliROaO

That the County of Brule, henfey joins in
Authority, jaqrwajiLfc t6

and acfetf

sod
&e *Mcfc eetatll

anfl "be it

from the
of ConmieadtfUKte* Qf thy MRC
it further

RBSQLVpPt That the County Auditor ata&j££.
fied " copy of""this Resolution to o*
State, and shall file a copy of tbe ̂ rt$*ftt«h±nq Aqr3
MSC Regional Railroad Authority in tfte* permanent red
County of Brale.

RB3QLVBDi That the adoption of this resolution and
ty granted to enter into the formation of MRC Regional
Authority is conditioned upon the redrafting of proposed
IX of the proposed estaolisl.inq agreement. dealing with
menta, so as to reauire a unanimous vote for anendnent of Ai
X, Which provides that the Authority shall not certify to any
the governing bJMies of the Members any tax levy without ha*
first received the approval for such certification from t*e»-
« serninq body,, to Whom such certification is nadei and be it
further,

BESOLVBntfrrhat the adoption of this resolution and authority
granted to Mpter into the formation of MRC Regional Railroad
Authority i« condition upon the a&option of similar resolutions
and participation in the MRC Regional Railroad Authority by all
of the following countieet Aurora, Lyaan, Jones and JacKaon, in
addltioa to Brule County.

CERTIFICATIOH

I, the undersigned, the duly elected and acting Auditor of
the County of Brule, do hereby certify that the above and fore-
goina Resolution was duly adopted by the County ComnisaionnrB of
the County of Brule at a 'regular or special) called meeting held
on the 24 day of FE8RUABT , 19R7, ueon a motion by

JANES GOOCH __ """ . Which ~waa"secondad by MILFORD HARKUS , with
the followin̂ ' nembers votJnq;
LORENB GUST, MILFORD MAAKUS, JAMES QOUGH, RONALD BAIRET * LAWRENCE

SUANSOH.

i
t1



AYEl POUR

HOl ONE

ABSBBT, NOT VOHMi

the rraptfinq of «och vote, the Chai
^ — —- —^gather Wi«» the —

1100.4fCi«ed the

*'»«fiy- •



'"fas

r
A<~ of

AUTHORKIBJB

sECTEMwr QFEISEE
IS

ES2&fliIfiHIEG THE MltC BECKMMi
' "

ThRt tin County
'fenottion of MRC
to mjbvisions of Sou'

acca amttdatory iberetof

certitiea copy o£ tit
of State,

ling
ity in t£« paraantac

(Ri 'ThetX^A
tative

-of. GSapn&ifsioners o
it further,

I, the undersign^
of tin Councy of

CEBTIFICflTIOH

, the duly elected and a
, do hereby

that the above and returgoing ReaointioB
the Coimty Connnlssioners of the County of
at a (iflftgular or special) called meeting he

. 1987, upon a notion by
was sagbntied by G*-t- , with
votinĝ

ABSENT, NOT VOTINGi

Upon the recording of such vote, the Chairman declared the
Resolution adopted and, together with the nodearaigned,
executed the Establishing Agreeftomt and affixed the official
seal thereto.

IN WITNESS WHEREOF, T have hereunto affixed
signature and official aeal this /I* _ day of

i v



OFFICE OF

P. 0. &OK38 -

C.E&.Ti^EATJ.fcH

o

1-j^jj
establishing a fiStfRpfjp

Eto|QdH«ii of •Agreement Esta&Mtfhfnp fte-ABC

that Is ftund on page 276,

18 on file In the Auditor's Office.

Dated at Keimebec. South Dakota, this 23rd day 6t

»y=e
ftt-.n GtmAy Deputy Auditor



.r^
*"**«« />&.

RBSOUmOH AMHOBIgHG JffiflBaBOT. OF

TUB BBC

BttpaQpdUleft
thexej&Qz *w be it fuvtter.

tb* Gha&Hin..iqgd the County

IX

o

Establ
tn the pexnuent xveovda of

I, the undersigned, the duly elee&eff ami}
of the County of •JaAt** do

with the following nenben

that the above and forefoing Resolution was outer adopted by
the County ConBissionexs of the County o f _ _
at a (regular eeyaBOfliaH called meeting heltf

fl&rqh 3 m 1987, upon a notion
was seconded by_
voting:

AYE: *^«

NO:

ABSENT, NOTfiOTING: rf«l-f-\

Upon the reoordUa of such vote, the Chalxnan declared the
Resolution adored and together wi;h the undersigned.
e.tecuted the Establishing Agreement and affixed the official

thereto.

IN WITNESS WEREOF, I have hereunto affixe? ay signature
end official seal thia 3^ day of ftWch .1987

Cow
County of



Q--
• Filed this /£rt» _Jny «4

: Thst the County of
~ of

la tfte pamwnent rt

I, the undersigned, the duly eleated $nd acting
of the County of Jafihaon dfr Iweeky cer _
that the above and fi£s$g6£ng RastfSutHfli uajfc fflffly adopted
tha County Comnissianere of the County of
at a (regular or snefeiol) called meeting '

, 198% upon a motion b- -
, wiWEEB «Bcox.ded by

votingt
Ryyrf

AiE: Ren Qartnuh Larry Byrd. Clarence Reutter, Jack Evans and
Bob Hoi com?.

NO:

ABSENT, NOT VUTXNG;

Upon the recording of such vote, toe
Resolution adopted and, together with the
executed the Establishing Agreement and
seal thereto.

IN WITNESS WHEREOF, I have hereunto
signature ard official seal this
19«7.

,
fficial

id my
of P»hnnry

cotuoty
County of j««-it«ni>

'£M
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OFFICE OF THE SECRETARY OF STATE

CERTIFICATE OF AMENDMENT

I, JOYCE HAZELTINE, Secretary of State of the
State of South Dakota* hereby certify that the
certified copy of the resolution authorizing
Pennington County to join the MRC REGIONAL REGIONAL
RAILROAD AUTHORITY punuant to SDCL 49-17A have
been received into this office and Are found to
conform to law.

ACCORDINGLY, and by virture of the authority vested
in me by law, I hereby issue this Certificate of
Anendnent to MRC REGIONAL RAILROAD AUTHORITY.

IN TESTIMONY WHEREOF, I
hove hereunto set my hand
and affixed the Great Seal"
of the Stale of South Dakota,
at Pierre, chc Capitcl, this
Iflth day cf June. 1993.

Jfre** ™
f~t S>

JOYCE HA2ELT1XE
SECRETARY OF STATE



AUTHORIZING PENNINCTON COUNTY

THE MRC REGIONAL RAILROAD AUTHORITY

IT RESOLVED i That the County of PenningCon. South
Dakota hereby joins che MRC Regional Railroad Authority,
pursuant co che provisions of SDCL 49-L7A, ec. seo... and
aces amendatory thereto; and be ic further,

RESOLVED: That che Chairman of the Fenningcon County
Commissioners, and che Pennington County Auditor, are hereby
authorized co execute 6n behalf of Fenningcon County, any
and all documents necessary in order co join che MRC
Regional Railroad Authority, previously formed by che
Counties of Davison, Aurora, Brule, Lynum, Jones, and
Jackson, South Dakota, on or abouc che 16th day of March,
1987i and be ic further,

RESOLVED i That *°» Klt*€l B»«
elected as Che represent acive iron cne county ot Penning con
to the Board of Conmissioners of che MRC Regional Railroad
Authority} and be ic further,

RESOLVED: That the Pennington County Auditor shall
cause a duly certified copy of chis Resolution co be filed
with cho Secretary of State, and shall file a copy of che
Establishing Agreement of the MRC Regional Railroad
Authority in the permanent records of cho County of
Pennington.

CERTIFICATION

I, the undersigned, duly elected and acting Auditor of
the County of Fennington, State of South Dakota, do hereby
certify chat che above and foregoing Resolution was duly
adopted by the County Coonissioners of the County of
PenningCon. State of South Dakota, ar & "Regular or Special"
called meeting, held on March 16. 1993 • . upon a
Motion by Fred Schick *~ wnl.cn "was seconded by
Cheryl Kootorai . wtch the following Menbers
voting:

AYE: Cheryl Kandaras, Frsd Schick. Rtal Strand, Kathy Work,
Don Kelly



0 7 .: / C

NO:

ASSENT, MOT VOTING:

Upon che recording of such vote, che Chairman declared
the Resolution adopted and, cogecher wieh cha undersigned,
executed che endorsement joining che MRC Regional Railroad
Authority and affixed che official seal of Penning con
County, South Dakota thereto.

IN WITNESS WHEREOF,
signature and official seal this

19 Q-> .

I have hereunto affixed my
day of

ningcon county Auditor
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ENDORSEMENT TO ESTABLISHING AGREEMENT

OF THE HRC REGIONAL RAILROAD AUTHORITY

THIS ENDORSEMENT co che Establishing Agreement of the
MRC Regional Railroad Authority, which said Establishing
Agreement was entered into on the 3rd day of March, 1987, by
and between the Counties of Davison, Aurora, Brulc, Lynan,
Jones, and Jackson, is hereby made and executed by
Pennington County, South Dakota, pursuant to SDCL 49-17A-11,
for purposes of Pennington County. South Dakota, joining the
MRC RCK tonal Railroad Authority, vhich was granted its
Certificate of Incorporation from the State of South Dakota,
on March 16. 1987.

Pennington County, South Dakota hereby executed this
endorsement and hereby becomes a menber of the MRC Regional
Railroad Authority.

Dated this / day of

ATTESTi

Approval and Acceptance of Endorsement by MRC Regional
Railroad Authority:

The undersigned Chairman and Secretary of the MRC
Regional Railroad Authority hereby approve and accept the
above Endorsement of Pennington County, South Dakota, and
hereby authorize and direct chat Pcnningcon County, South
Dakota, shall from this day forward, be a member of the MRC
Regional Railroad Authority, and she Secretary of State of
South Dakota is hereby authorized and directed to issue an
Amended Certificate of Incorporation setting forth
Pennington County, South Dakota, admission into the MRC
Regional Railroad Authority.

Thomas Crecnfny, diairnify ~

ATTESTi

Secretary
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F.D. 35149

Exhibit B

713615
AGREEMENT BETWEEN

MRC REGIONAL RAILROAD AUTHORITY
AND THE STATE OF SOUTH DAKOTA

THIS AGREEMENT made and entered into this 7 day of OgJujL .2008.
by and between the MRC Regional Railroad Authority, hereinafter called**Authoriry", and the
South Dakota State Railroad Board, acting by and through the Soum Dakota Department of
Transportation, Office of Local Transportation Programs, hereinafter called "State".

WITNESSETH:

WHEREAS, the State is owner of the Rail Facilities more fully described in Appendix 1
hereto attached and made a part hereof;

NOW, THEREFORE, Authority and State do hereby mutually agree as follows:

1. Facility Description. The State shall permit the Authority to use the Rail
Faculties described in Appendix 1 hereto. -

It is understood and agreed that the Rail Facilities are leased in "as is" condition.
State shall have no responsibility to make any improvements, modifications,
rehabilitation, maintenance or other change to the Rail Facilities for the purpose
of this agreement

2. Operating Rights. The State hereby permits Authority to use any and all of the
State's rights and licenses in the Rail Facilities as may be necessary for the
purpose of providing rail freight service and car storage. The rights granted
Authority herein relate solely to the provision of rail service and car storage on
the Rail Facilities and Authority may not use the Rail Facilities for any other
purpose without the prior written authorization of the State.

3. Provision of Operations. If the Authority, in order to provide rail freight service,
contracts with an operator to provide rail freight service over Rail Facilities, no
such contract shall be entered into without the prior consent of the State. Any
sublease between Authority and an operator to provide rail service over Rail
Facilities, or to permit the sublessor to use the Rail Facilities for car storage, shall
be expressly made subject to all of the terms, conditions and limitations contained
in this Agreement

4. Administration of Rail Facilities. Notwithstanding any provision of this
Agreement, State shall retain sole responsibility for the management of State-
owned Rail Facilities and equipment not required for rail freight service.



5. Canute to Rapid City rail line Inspection. The State or its duly authorized
representative, upon reasonable notice to Authority, shall have the right to inspect
any and all Rail Facilities for the purpose of verifying Authority's compliance
with the terms and conditions of mis Agreement.

Further, it is agreed by the State and Authority that upon request of the State an
FRA inspector and/or any other qualified and reliable rail inspector mutually
agreeable to the parties hereto, shall perform an inspection of the Caputa to Rapid
City trackage (Caputa, South Dakota to East Boulevard in Rapid City, South
Dakota) within a reasonable amount of time after this agreement is executed, and
said inspection shall form the base inspection from which future discussions
involving the condition of the said trackage will be based. Upon request of the
State, regular rail inspections on the Caputa to Rapid City rail line shall be
conducted at least annually thereafter, upon such terms and conditions as may
from time to tune be agreeable between the parties hereto. The parties further
agree that they will mutually share the expenses for said inspections. The
Authority agrees that whatever deficiencies are noted during each rail inspection
will be corrected within a reasonable amount of time, not to exceed one year,
depending upon the seriousness of said deficiency.

6. Responsibility for Rehabilitation. The State shall have no responsibility for
rehabilitating the Rail Facilities.

7. Additions to Rail Facilities. The State hereby grants to the Authority the right to
make such Additions to the Rail Facilities as Authority may require to permit rail
freight service or car storage, at Authority's sole expense. The term
"Additions )̂" as used herein shall mean capital improvements that are in
addition to the Rail Facilities. Authority shall own and have the right to remove
any of said Additions which can be removed without causing the Rail Facilities to
be less serviceable than before said Addition was made. Those Additions which
cannot be removed without causing the Rail Facilities to be less serviceable than
before said Addition was made, shall become the property of the State and a part
of the Rail Facilities. However, under no circumstances will any additions or
improvements placed into the actual track structure during the term of this lease
agreement be removed at the termination of this lease and any of said additions or
improvements placed into the track structure shall remain under all circumstances
the property of the State of South Dakota.

8. Majntenance._The State shall have no obligation to perform any maintenance of
the Rail Facilities. The Authority shall be responsible for the normal and regular
work required to keep the Rail Facilities in the condition necessary to enable safe
operations and shall include, but not be limited to, tie, rail, culvert and bridge
repairs, tamping and lining, surfacing, tightening bolts, driving spikes, brush
cutting, highway-rail grade crossing maintenance and renewal and other necessary
repairs and work.



9. Force Maieure. This Agreement and any sublease is subject to force majeure, and
is contingent on accidents, acts of God, weather conditions, tortuous acts of third
parties, restrictions imposed by any government or governmental agency, or other
events beyond the control of the parties. If performance under this Agreement or
operabitity of the Rail Facilities is prevented by any cause offeree majeure, the
State is under no obligation to restore the operability of the Rail Facilities to
enable resumption of performance under this Agreement or any subsequent
sublease agreement. If restoration is not made, then this Agreement shall be void
without penalty to either party.

10. Payment. Authority hereby agrees to make annual payments to the State based on
trackage used for any freight traffic or rail car storage on the following Rail
Facilities, as follows:

ALL THAT RAILROAD PROPERTY from the NW1/4 of the SW1/4 of Section
6, Township 1 South, Range 10 east of the Black Hills Meridian, at Caputa,
South Dakota also known as Milepost 646.0+, Railroad survey station 738.84
(1,162 ft east of the east switch in Caputa), and extending in a westerly direction
a distance of approximately 13.6 miles in and through the County of Pennington,
State of South Dakota, and terminating at the NE1/4 of the NE1/4 of Section 1,
Township I Norm, Range 7 east of the Black Hills Meridian, also known as
Milepost 659.6+, Railroad survey station 21+25, (the east right of way line at
East Boulevard located in Rapid City), in the county and state above referenced,
as shown on the print attached hereto marked Exhibit "A", and by this reference
made a part hereof, subject to the rights of other existing and future lessees,
including those listed on Exhibit "A1.

Authority shall pay to State, as rent for the use of Rail Facilities the sum of Three
Thousand Six Hundred Eight-two Dollars ($3,682) per annum, payable annually
in advance.

11. Liability of Authority. The Authority shall indemnify, hold harmless, and protect
the State, its subdivisions and representatives, their officers, employees,
successors, and assigns, from all suits, actions, or claims of any character brought
because of any injuries or damage received or sustained by any person, persons,
or property, including State-owned property, on account of any negligent act,
omission, neglect or misconduct of the Authority, its representatives, officers,
employees or agents, including Authority's Operator.

12. Complaint Resolution Procedure. In the event the South Dakota State Railroad
Board or South Dakota Office of Local Transportation Programs receives a
written complaint regarding the conduct of operations on the facilities described
herein, the South Dakota State Railroad Board (Board) may conduct a hearing to
consider the allegations contained in the complaint. Reasonable prior notice of
such hearing shall be provided to all interested parties, including, but not limited



to, the party filing the complaint, the Program Manager of the Office of Local
Transportation Programs, the Authority, and the Authority's operator, or any
other railroad conducting operations on the facilities pursuant to a sublease
agreement with the Authority. Any hearing held pursuant to this provision shall
be informal in nature and not subject to the requirements of SDCL 1-26, and acts
amendatory thereto. All interested parties shall be allowed to present oral and
written information to the Board. After considering all information presented, the '
Board shall issue a written decision, which shall be binding to this agreement as if
incorporated as a provision herein. The decision of the South Dakota State
Railroad Board shall be final and no party hereto shall be entitled to any right of
appeal from its decision.

This complaint resolution procedure paragraph shall be included in any sublease
agreement that the Authority may issue to any operator while this lease is in
effect

13. Laws to be Observed. The Authority and its Operator shall keep fully informed i
of all Federal and State laws, all local laws, ordinances and regulations, j
injunctions and all final orders and decrees of bodies of tribunals having any i
jurisdiction or authority, which in any way affect the performance of this
Agreement, including without limitation any laws, ordinances, regulations, orders,
or decrees, identified herein. The Authority and its operator shall at all times
observe and comply with all such laws, ordinances, regulations, and all final j
orders and decrees, and shall protect, hold harmless and indemnity the State and \
its representatives against any claim or liability arising from or based on the
violation of any such law, ordinance, regulation, injunction, or final order or
decree, whether by the Authority or its operator.

14. Personal Liability of Public Officials, hi carrying out any of the provisions of this
Agreement, or in exercising any power of authority granted to them by or within
the scope of this Agreement, there shall be no liability upon any member of the
State or the Authority or their authorized representatives, either personally or as
officials of me State, it being understood that.in all such matters they act solely as
agents apd representatives of the State.

15. AMJflnment Authority shall not assign its rights or delegate its duties under this
Agreement or any part thereof, without prior written consent of the State. An
approved assignment, including assignments occurring by operator contracts, will
not relieve the Authority of its primary responsibility to the State.

1 6. flnflpdniynf, No term or provision of this Agreement may be changed, waived,
discharged or terminated, except by an instrument in writing signed by the party
against which the enforcement of the change, waiver, discharge or termination is
sought; provided however, that when an emergency situation arises, changes in
this contract may be made orally by authorized representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other
delivered writing.



17. Term. This Agreement shall continue in full force and effect for a period of five
(5) years from and after the date first above written, unless terminated by either
party hereto upon ninety (90) days notice, or for fault, as set forth below. Upon
termination of this Agreement, Rail Facilities shall be returned to the State in the
same general condition, less normal wear and tear, as existed on the effective date
of mis Agreement

18. Termination for Fault. Should either Authority or State substantially fail to
perform its obligations under this Agreement, and continue in such default for a
period of ninety (90) days, the party not in default shall have the right at its
option, after first giving sixty (60) days written notice thereof by certified mail to
the party in default, and notwithstanding any waiver by the party giving notice of
any prior breach thereof; to terminate this agreement. It is further agreed that
inadequate or substandard performance by the operator which persists in excess of
one hundred twenty (120) days after the Authority has been made aware of the
inadequate or substandard conduct, shall constitute a basis upon which the State
may terminate this agreement under this paragraph.

19. Notice. Except as expressly provided otherwise, all notices or other
communications hereunder shall be in writing and shall be deemed duly given^ if
delivered in person or by certified or registered mail, return receipt requested, first
class, postage prepaid to the person specified herein as entitled to receive such
notice, or to their duly authorized representative unless notice of a change of
address is given pursuant to the terms of this provision.

For the State: Program Manager, Local Transportation Programs
SD Department of Transportation
700 Broadway Avenue East
Pierre SD 57501-2586

For the Authority: MRC Regional Railroad Authority
' ' % Ken Cotton, Attorney

PO Box 370
Wagner SD 57380-0370

20. Severabilitv. In the event any section, paragraph^ sentence, clause or phrase'
contained herein shall be determined, declared or adjudged invalid, illegal,
unconstitutional or otherwise unenforceable, such determination, declaration or
adjudication shall in no manner affect the other sections, paragraphs, sentences,
clauses or phrases of this Agreement, which shall remain in full force and effect
as if the section, paragraph, sentence, clause or phrase declared, determined or
adjudged, invalid, illegal, unconstitutional or otherwise unenforceable was not
originally a part thereof.



21. Entire Agreement This Agreement and the Appendix attached hereto represent
the entire agreement between the parties, and all previous communications,
understandings or agreements between the parties are hereby abrogated and
withdrawn except as provided herein.

22. Common Carrier. The Authority shall maintain Common Carrier status on this
tine.

The parties hereto have caused this Agreement to be executed and attested to by
their duly authorized officers on the date and year first above written.

MRC REGIONAL RAILROAD AUTHORITY

if i/
/j fr ••vTva^ax cL

STATE OF SOUTH DAKOTA

Darin P. BerggrfSfSecretary
Department of^ransportation



ACKNOWLDGEMENT

)

On this 7 day of fl-prt I . 2008, before me, a Notary Public, within and for said
County and State, personally appeared ^ / KomgL_< <2raenuJcuj. known to me to be
the _ dJadil rjnoAKi of the MRC RegionaTkailroad Authority who

STATE OF SOUTH DAKOTA
:SS

COUNTY OF

executed the above document and acknowledged to me that he did sign the foregoing document
for the purposes herein stated.

•re î(*9»w**w»-!-Ti-. - - * _
J NANETTE M. DAiLEY j

> (@^9H£!kS£iit@) I*. Ww^SCwWA/Jk^lA^^rjj-t^ J

+WS#&s*j&M*#*W**&-**ff i

NOTARY PUBLIC
My Commission Expires: //-2J-3.Q//

W! JinGEMENT

STATO OF souna DAKOTA
:SS

COUNTY OF HUGHES

Onthis_l3$ayof. 2008, before me, a Notary Public within and for said
County and State, personally ppeared Darin P. Bergquist, Secretary, Department of
Transportation, known to me to be the person who is described in and who executed the within
and foregoing instrument and acknowledged to me that he executed the same freely.

(SEAL)

..
NOTARYTOBLi
My Commission Expires:

I - , ,



APPENDIX 1

ALL THAT RAILROAD PROPERTY from the NW1/4 of the SW1/4 of

Section 6, Township 1 South, Range 10 east of the Black Hills Meridian, at

Caputa, South Dakota also known as Milepost 646.Q+, Railroad survey station

738.84 (1,162 ft east of the east switch in Caputa), and extending in a westerly

direction a distance of approximately 13.6 miles in and through the County of

Pennington, State of South Dakota, and terminating at the NE1/4 of the NE1/4

of Section 1, Township 1 North, Range 7 east of the Black Hills Meridian, also

known as Milepost 659.6+, Railroad survey station 21+25, (the east right of

way line at East Boulevard located in Rapid City), in the county and state above

referenced, as shown on the print attached hereto marked Exhibit "A", and by

this reference made a part hereof; subject to die rights of other existing and

future lessees, including those listed on Exhibit "A1.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Notice of Mitchell-Rapid City Regional Railroad
Authority for Modified Certificate of Public Convenience and Necessity Pursuant to 49
C.F.R. § 1150.23 was served on the following panics via U.S. First-Class Mail, postage prepaid,
from Chicago, Illinois on this 5* day of June, 2008.

Association of American Railroads
Car Service Division
.50 F Street, N.W.
Washington, DC 20001

American Short Line and Regional Railroad Association
50 F Street, N.W.
Suite 7020
Washington, DC 20001

AnthomUt Westenkirchner


