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Kenneth W Coton : Aftomeys at Low Owen R WIipf (1927-2004)
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VIA FEDERAL EXPRESS

P FEE RECEIVED
Ms. Anne K. Quinlan -
Acting Sccretary | - JUN - 6 2008
Surface Transportation Board FACE
395 E Streot, S.W. . FRANSPORTATION BOARD

Washington, DC 20024

A

Re: Finance Dockt':tko. 35149
Mitchell-Rapid City Regional Railroad Authority — Modified
Rail Certificate — Between Caputa and Rapid City, SD .

Dear Secretary Quinlan:

- Enclésed for filing in the above-captioned proceeding are an original and ten
copies of the Notice of Mitchell-Rapid City Regional Railroad Authority for Modified
Certificate of Public Convenience and Necessity Pursuant to 49 C.F.R. § 1150.23, dated Junc
2, 2008. A check in the amount of $1,400, representing the appropriate fee for this filing, and a
computer diskelte containming the text of the Notice in MS Word 2003 format are attached.

One extra copy of the Notice and this letter also arc cnclosed. I would request that
: you date-stamp those items to show receipt ofthis filing and return them to me in the provided
envelope. ' ! ' ‘

If you have any que’s’t}ms regarding this filing, plejgte feel free to contact me.

* Thank you for your assistance on this matter.

- » Respectfy

-~

. e ot vw ' Attorney for Mitchell-Rapid City
: Regional Railroad Authority
Enclosures

cc: Mr Brucq{indholm
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NOTICE OF MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY FOR
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FINANCE DOCKET NO. 35149

MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY
-- MODIFIED RAIL CERTIFICATE --
BETWEEN CAPUTA AND RAPID CITY, SOUTH DAKOTA.

NOTICE OF MITCHELL-RAPID CITY REGIONAL RAILROAD AUTHORITY FOR
MODIFIED CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
PURSUANT TO 49 C.F.R. § 1150.23

Mitchell-Rapid City Regional Railroad Authonty ("MRCRRA™), a political
subdivision of the State of South Dakota, hereby files this Notice For a Modificd Certificate of
Public Convenience and Necessity pursuant to 49 C.F.R. § 1150 23 to operate a line of railroad
between Caputa and Rapid City, South Dakota (thc "Caputa-Rapid City segment") owned by the
South Dakota Department of Transportation ("SDDOT").

In accordance with the requirements of 49 C.F.R. § 1150.23, MRCRRA submits
the following:

Information Regarding the Operator: 49 C.F.R. § 1150.23(b)(1)

Thé name and address of the operator is:
Mitchell-Rapid City Regional Railroad Authority
c/o Mr. Kenneth Cotton
Wipf & Cotton Law Offices LLC
107 South Main Street
Wagner, South Dakota 57380

MRCRRA was formed on March 16, 1987. Attached as Exhibit A is a Certificate

of Incorporation and an Establishing Agreement for MRCRRA. 49 C.F.R. § 1150.23(b)(1)(1)



The Member(s) of MRCRRA are the County(ics) of Davison, Aurora, Brule,
Lyman, Jones, Jackson. Its Chairman and Board of Directors are: Thomas Grecnway
(Chairman), Tom Schroeder, Brad Carson, Kim Halverson, Monte Aker and John Rodgers.
None of the Members or the Directors have any present affiliation with a rail carrier. 49 C.F.R. §
1150.23(b)(1)(ii).

With respect to financial responsibility, MRCRRA receives funds from an
agreement with its operator based on rail cars handled on line. MRCRRA also has the authority,
as necessary, to levy taxes for railroad purposes pursuant 1o SDCL § 49-17A-21, 21.1 and 22. 49
C.F.R. § 1150.23(b)(1)(iii).

Information About the Prior Abandonment: 49 C.F.R. § 1150.23(b)(2)

The Caputa-Rapid City segment is part of a larger line of railroad (from Mitchell
to Rapid City, South Dakota) that was acquired by the State of South Dakota from the bankrupt
Chicago, Milwaukce, St. Paul and Pacific Railroad Company ("MILW") after the line was
approved for abandonment by MILW's bankruptcy court. Richard B. Olgivi;:, Trusice of the
Property of Chica-lgo, Milwaukee, St. Paul & Pacific Railroad Company -- Abandonment -- In
South Dakota, Jowa and Nebraska, Docket No. AB-7 (Sub-No. 88) (ICC served May 14, 1980),

In the Matter of Chlcago, Milwaukee, St. Paul & Pacific Railroad Company, Debtor, No. 77 B

8999 (N.D. Ill., June 9, 1980), Order No. 342A.

The State of South Dakota, through its Department of Transportation, has leased
the Caputa-Rapid City segment to MRCRRA by lease dated April 7, 2008.
Dates of Operation: 49 C.F.R. § 1150.23(b)(3)

The Caputa-Rapid City segment is currently non-operational. MRCRRA 1s

evaluating options for rehabilitation of the line and resumption of operations. MRCRRA's



existing lease with the State (attached hereto as Exhibit B) extends for a term of 5 years, and
MRCRRA's operational authority under this modified certificate would extend for a comparable
term unless earlier terminated.

Description of Service: 49 C.F.R. § 1150.23(b)(4)

The Caputa-Rapid City segment extends from Milepost 646.0 near Caputa, South
Dakota' (Railroad Survey Station 738+84) a distance of 13.6 miles through the County of
Pennington and térmmaung at Milepost 659.6 (Railroad Survey Station 52+49) in Rapid City,
South Dakota, a tdtal distancc of approximately 13.6 miles. See map attached as Exhibit C. At
Milepost 659.6, the line has interchange capability with the Dakota, Minnesota & Eastern
Railroad Corporatton.

The line 1s currently out of service and requires rehabilitation before actual rail
operations can be recommenced. This Modified Certificate will facilitate the process of
determuming how and whether rail service can be recommenced. Upon any such resumption of
rail operations, MRCRRA would provide service in its own name through a third-party contract
operator, or by a sublease of the line to a third-party rail carrier.

In the event that MRCRRA engages the services of a third-party operator or rail
carrier, it will requ.:ire that the entity obtain adequate hability insurance coverage.

There are no preconditions which shippers must meet to receive service other than

substantial rehabilitation of the line.

1

Information Reg'ilrding Subsidizers: 49 C.F.R. § 1150.23(b)(5)
It is not currently anticipated that there will be any subsidizers of the Caputa-
Rapid City segment. MRCRRA could receive railroad trust funds for rehabilitation of the line

from the State of South Dakota, but no such plans currently exist.



Financial Responsibility of Subsidizer: 49 C.F.R. § 1150.23(b)(6)

If it becomes necessary or desirable for the State of South Dakota to provide
subsidies for Lhe'Caputa-Rapid City segment, the South Dakota State Rail Board may do so
pursuant to the terlr'ns of SDCL § 49-16C-3.

Environmental and Historic Preservation Data: 49 C.F.R. Part 1105

Under 49 C.F.R. § 1105.6(c)(2), MRCRRA's operation of the Caputa-Rapid City
segment pursuant to a modified certificate is exempt from the Board’s environmental reporting
requirements. The proposed operation will not result in significant changes 1n carrier operations
(1.e., changes that exceed the thresholds established in 49 C.F.R. § 1105 7(¢) or (5)).

Under 49 C.F.R. § 1105 8(a), MRCRRA's operation of the Caputa-Rapid City
segment also is exempt from historic preservation reporting requirements. The proposed

operation will not result in the lease, transfer or sale of a railroad's rail lines, sites or structures.

By:

enneth W, Cotton
Wipf & Cotton Law Offices LLC
107 South Main Strect
Wagner, South Dakota 57380
(605) 384-5471 .
ATTORNEY FOR MITCHELL-RAPID CITY
. REGIONAL RAILROAD AUTHORITY
Dated: June 2, 2008



YERIFICATION

State of South Da].!:ota
ss:

A

County of Charles Mix

Thomas Greenway, being duly sworn, deposes and says that he is the Chairman of
the Mitchell-Rapi_d City Regional Railroad Authonty, that he has read the foregoing Notice of
Modified Certificate for Public Convenience and Necessity and knows the facts asserted therein,
and that the same are true as stated

MITCHELL-RAPID CITY REGIONAL
\ RAILROAD AUTHORITY, A South

Dakota Political Subdivision.

By_Mhowet/ Minvmiirg
Name: Thomas Greenway J’
Title: Chairman

SUBSCRIBED AND SWORN TO
before me this 2nd day
of June, 2008.

tary Publié-South

My Commission expires: /-H -2-©1 }
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ESTABLISHING AGRERMENT Seceatary of State
SECRETARY OF STATE

MRC RECIONAL RATLROAD AUTRORITY

THIS ESTABLISHING AGRBEEMENT, made this day of

famch , 1987, among the political eubﬁzﬁﬂon which

ed tla agreement, hereinafter neferzed to as the
. pursuant to the resolution of tw body

political suldfvision agthorizing execution

fedl in Exhibit "A" attached heweto and made a paxt

af Yy reference.

. L * ARTICLE I.

There is henbhy cream

South DPaketa CodiFiLPd:rhge
amendatory thereto, wihikih-
of vhe State of South Paieta,
of the sovereign power of the

ARTICHE II.
NAME
The namws of the regional raii-oad authority eiedied and
incorporateg by this establishiug agreement shall 3ijf. MR
&mal road Authority, hereinafter referred widias the
" rity
\J ARTICLE TII.
MEMBERS

1. The npames of the political subcdivisions of the
State of South Dakota which have,approved this agrzuemelit are
and the initisl Members of the Spthority are as followe:
the South Dskota Counties of nn, Aurora, Brule, Lyd#n,
Jones, end Jacksen. Vadk v e e
n’..‘.'::m;"'.p"'

2. Any political subdivision qualified under Chapter
49-17A of South Dakcta Codified Lawa, 1983 Revision, and
acts amendatory thereto, desiring to Join the Authori.tg
subsequent to the date of this agreement, shall do so by



depoaiting with the Chairman of the Authority a supplement
to this agreement executed by such political subdivigion and
a resolution of the governing body (as defined by BHGL
49-17A et seq.) of such political subdivision autherizing
such execution. A political subdivision shall beceme a
member of the Authoprity upon approval of its exaputed
sypplenent to this agreement by the Mambers of the Authority
a;:dsuha filing of the same with the South Dakota Secretary

of State.

ARTICLE IV.
LIABILITY OF KMBERS

appointed oy the resolutiostis am
as the representatives of the sSHEvSE
the exercise of their powers as Meifhdx
are as followa:

County of Davison:

County of Bruleg+

—-lames Geugh, Kimbail, SD 57355 e




2 ANPESRE VI,
BoaEd OF cHMMTSHICNERS

The Board of Oéniniesiomers of the Authoriry shigl)
emx:iud of the six rcgh!:emtim of tha

A ity, selacted wvexning bodies of
hu.-nl:o.t, b 8

The nsmes and addresses of the imitizl Board of
Commiseioners, each of whom shall sexve for a Huum of one
yaar, or untll his or her successor is eiected.at
qua].iflod. are as follows:

* —Thomas Oreenwey, RRFY, Mitoholl, SO %7101

DParrell J om, 2
—James Goggh, Kiwball, SD 57354

—Helen Loudsr, PO H¢x 18, Draper, SD 57591
_M&w_m—

b ABTICLE VII.

.y

REGISTERED OFFICE




ARTICLE VIIY.

The ority shall not certify o atie s
bodies ofam Hﬂiﬂn any tax hvytvl;ithm

recelved the sppreval for such certificatrhiop
governing boly to whom such certificatfem s 4 .

T8 WITNESS WHEREQOF, the undars ed have epe

t as of ths dete first abovf;s:ri.ttln. &n

» e3bh of which shall constitute an o::s!.m

all of which together shall consritute one the
ixstroment,

COUNTY OF DAVISON
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to the Boerd of Comnl
Authority; svd be it further,

IB%VED: That the
certifiad copy of th's ilnso

Secre:u'{ioi State, and shall £ a o

Eatehlis eement of che gy

Auté.m.'ll: 11-. permanent records of
avison .

CERTIFICATION

I, the undersigned, the duly stected and acting Auditer
of the County of Davison , do hereby mf
that the above oregoing Resolution "was duly adopted
the County Commissiomers of the Count u! Dnuun
at a (regular or special) called meeting

3rd » 1987, upon a mot:lon
w&s seconde y Gaetze
votingt

AYE: Gaetze, Fortier, Cunninghan, Greenway, Helnert
HO: HKoue

ABSENT, ROT VOTING: HNone

Upon the recording of such vote, the Chalirman declarad the
Resolution adopte

and, together with the derai.g«l
cxacuted the Esteblishing Agreement and afTixed ¢ ofEicial
real thereto.

IN WITHESS WHEREOF, 1 have heraunto affixed

sy
;i.!nnturn and official seal this 3rd day of " March

ity L]
Colinty of _Davison

L




that tha abowve

»
ol vl
the c?nnty cm“im:::)o! ﬂmd of n
at a (regular or spac galled meat 8

was
voting:

AYE: Darrel vohnscn, Lex Wellsr, Hodney Olivier, Kennath Vandanderen

I, the undersignad, the duly alectad iy
of the Gounty of

» Upan a motrion
arn , wit

ABSENT, NOT VGING: Leiand Olissendort

Upon tha recording of such vote, the €halrman
Eesoluntion adoptedl and, to with the upd
axscuted che l':uubl.uhi.ug eegent and

ssal therero.

3 WHERECF, I have hereamto l.‘Ef

l:l.gnatuﬂ md o!ﬂ.ci.al uaJ. tﬂm ff

coum:y of




HBSOLUTION I\.U‘I‘HDR BING EXEGIJTION oF

m_m.eﬂm

That the County of Brule, hershy joinn :l.n
Reglopel Raiinond Jarthority, porsuant 6

m ry & Ipwe $0-17A, und achs stamda—
p Da

- e L ﬁmhmtativu from the Gauf
Beard of Commisabonedd of thu MRC Reqlompdl
aud be it further

RESOL z That the Tbhunty Auditor akgll =
fiad copy of this Resoluticn to hie L1l wlivh
gState, and shall file a copy of Eie idhing P i
MRC Ragional Railrozd Authority in the’ pérmanent rec
County of Brule.

authority is conditioned upon the redrafting of proposed
IX of the prooosed estaolisling agqreement, dealing with aw
ments, 80 as to recuire a unanimous vote for amsndment of Areiialé
X, which providps that the Authority shall not certify to andy S8
the governing Hodies of the Members any tax levy without hawighs
first raceived the approval for such cartification from
ﬂ:I le:n.'lnq body, to whom such certification is made: and be ik
rther,

RESOL t the adoption of this resclution and authority
granted to ter into the forwation of MRC Reqional Rallroad
Authority 18 condition upon the acontion of similar resolutions
and particigation in the MRC Reqlonal Railroad Authority by all
of the following counties: Aurgre, Lysan, Jonss and Jackson, in
adition to Brule County.

CERTIFICATION

I, the undersiquned, the duly elected and actium Auditor of
the County of Brule, o hereby certify that tha above and fore-
qoing Resolution was duly adopted by the County Commissionazes of
the County of Brulae a% a (reqular or scecial) called mesiing held
en the 24  Aday of FEBRUARY _, 19A7, ocon a metion by
JAMES GOUGH which ~was secondad by HILFOIID MARKUS _ , with
the followin. nnbera voting:s

LORENE GUST, MILFORD MARKUS, JAMES QOUGH, RONALD BAIREY & LARRENCE
SWANSON.

1




AYE:
RO;:
ABSENT, ROT VOTING:
reppréing of such vote, the Chai

FOUR
OHE

and, together witth the
anll gEfiyed the offie
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I, the undarsign

of ths County of , do
that the above a solution was
the Couhty Coumissioners of the Comnty of

at a (gpgular or lseeial) cnllegimeottns Beld on Flaaes
on a motion :

was seﬁma By gl s Wit DRy Hp " ety
votingd '

ﬁ" tMeetens, Oller, ?cucr B“ 17’“1-
¥: Jowne
usm. NOT VOTING:
Upon the recording of such vots, the Chalrman dnela:ed the
Reagolutjion adopred and, together with the S ieics o

uriexal
axacuted the !uubushi.ns estnt and affixed the
seal thereto,

IN WITNEGS WHERROF, T have hereunto af affixed oY
Enaturu and official seal this _ /7 day of M“ dbagn "
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’ OFFICEDF

i THEGQLINTY AUDITOR

5 P. O. Box 38 — Telaphone B05/200-2247
L : Ronabo, Socth ks STHHE

13 on file in the Auditor's Office.
Oxbed at Kennebac, Seuth Dakota, this 23rd day of Fetirvary, 1987,



at a (regular exssppelsl) called peeti eld
Olarah % » 1987, upon a motion by j& %% , which
was e Y Worren Melche, . with the owing members

i, the undersigned, the duly elscted ami fpting mams
of the County of do cestify
that the above ng Resolution was mlopted by
the County Copmissioners of the Commty of

voting: .
avi: Don Weber 4 Watren Melcher

ABSEM‘.E‘LI‘MQ: Hetea  Leuder

Upen the re of such vote, the Cheirman declared the
Resolution ed and together with the undewsigned,
eracuted the Establishing Agroement and affixed the officisal
aacl thereta.

IN WITNESS WHEREOF, Iku\re heyeunto af.ﬂm my stunsturo
and officiul seal this 3" dey of Ma rcgl ,1987

et F

County of f ;E-ﬁg;




- « FRSOLUTION ADTHORIZING BERABINON QP

SBLNG THE MBI RENEUNAT. BRASSNORIENE

A § /D formation of - iy

By, pusreNmmt ta
’T&. m&ﬂﬂsm

futhoxity in ge
—~alikson . __.

CERTIFICATHON
:) I, the unders:l.snad the duly elested gng ut'.'.ug

ofthecountyo .‘gmmdﬁ,
ﬁ!m___._

that the above &nd
the Coumty Gommlal:l.o:lerl
at a (regular orls 1

voting:

£1E: Ren Gartngw, Larry Byrd, Clarence Reutter, Jack Evans and
0 Bob Holcoﬁ'

ABSENT, BOT VUTIRG:

Upon the recording of such vote, tie Chalxm

Resolution adopted and, together with the

executed the En:ubl:l.lhing reemant and
. saal thereto.

IR WITNESS WHEREOF, I have heremmto d my
iggg}ature ard official seal this _2aph of _Eahrpary
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OFFICE OF THE SECRETARY OF STATE

CERTIFICATE OF AMENDMENT

I, JOYCE HAZELTINE, Secretary of State of the
State of South Dakota, hereby certify that the
certified copy of the resolution authorizing
Pennington County to join tha MRC REGIONAL REGIOMAL
RAILROAD AUTHORITY pursuant to SDCL 49-17A have
been received into this office and are found to
conform to law.

ACCORDINGLY, and by virture of the authority vested
in me by law, I hereby issue this Certificate of
Amendment to MRC REGIONAL RAILROAD AUTHORITY.

IN TESTIHONY WHEREOF, I

have hereunto set my hand
ond affixed the Great Seal~
of the Stazte of South Makota,
at Plerre, the Capitet, this
10zth dav ¢f June, 1983,

JOYCE HAZELTINE
SECRETARY OF STATE
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p‘l
s"-""'gﬂ IT RESOLVED: That the County of Pennington, South
Dakota hereby joins the MRC Regionsl Rallrcad Authority,
pursuant to the provisions of SDCL 49-1i7A, et. seq., and
acts amendatory thereto: and be it further,

RESOLVED: That the Chairman of the Pennington County
Commissionars, and che Penni.ngton County Auditor, are hexeby
authorized to execute én behalf of Pennington Couagz. any
and all documents neceéessary in order to %oin the
Regional Raillroad Authority, g:eviously ormed by the
Counties of Davison, Aurora, Srule, Lymon, Jones, and

- Jackson, South Dakota, on or sbout the 16th day of March,
1987; and be it further,

RESOLVED: That _Ron Micxel has been
elected 88 CRe representative Lzom che County of Pennington

to the Board of Commissioners of the MRC Regional Reilroad
Authority; and be it further,

RESOLVED: That the Pennington County Audicor shall
cause a duly certified copy of this Resolutiosn to be filed
with the Secretsry of State, and shell file a copy of the
Establishing Agreement of the MRC Regional Railroad

Authority in the permanent records ol the County of
Pennington.

CERTIFICATION

1, the undersigned, duly elected and acting Auditor of
the Count{‘of Pennington, State of South Dakota, do hereby
certify that che above and foregoing Resoluticn was duly
adopted by the County Commissioners of the County of
Pennington, Stacte of South Dakota, at® » "Regular or Special"”
called meeting, held on March 16, 1992 '

. upon a
Motion by Fred Schick , Which was seconded by
CIIII?I. Ravdaras , with the following Members
voting:

AYE : Cheryl Kandaras, Fred Schick, Reul Scrand, Kathy Work,
Don Kelly



RO:
ABSENT, NOT VOTIKG:

Upon the recording of such vote, the Chairman declared
the Resolution adopred and, together with the undersigned,
executed the cndorsement joining the MRC Regional Railroad
Authority and affixed the official seal of Pemnington
County, Souch Dakota therero.

IN WITNESS WREREOF, I have hereunto affixed m
signature and offfcial seal this g day o
March » 1993

nington Céunty Auditor

al=

- r— aplem



ERDORSEMENT TO ESTABLISHING AGREEMENT
OF THE MRC REGIONAL RAILROAD AUTHORITY

THIS ENDORSEMENT to the Establishing Agreement of the

MRC Regional Rallroad Authority, which said Establishing

= Agreement was entered into on the 3rd day of Mazch, 1987, by
and between the Counties of Davison, Aurora, Brule, Lyman,
Jones, and Jackson, is hereby wmade and executed b
Pennington County, South Dakota, pursuant to SDCL 49-17A-11,
for purposes of Pemmington County, South Dakota, joining the
MRC neztonnl Railroad Authority, which was granted its

Certificate of Incorporation from the State of South Dakota,
on March 16, 1987,

. Pemnington County, South Dakota hereby executed this

endorsement and hereby becomes a member of the MRC Regional
Railrosd Authority.

Dated this _ [ § day of Mauels 1923

GOUN
BY:

ATTEST:

tor

Apgruval and Acceptance of Endorsement by MRC Regional
Railroad Authority:

The unde:ltsned Chairman and Secretary of the MRC
Regional Rasilroad Authority hereby approve and accepr the
sbove Endorsement of Pennington County, South Dakota, and
hereby auvthoviza and direcc cthat Fenningron County, South
Dakota, shall from chis day forward, be a member of the MRC
Regionel Railroad Authority, and the Secretary of State of
South Dakota is hereby authorized and directed to issue an
Anended Cervificace of Ircorparation setcing forth

Pennington County, South Dakecsa. admission into the MRC
Regional Railroad Authority,

cmes Groenway, alz

ATTEST:

[ pn, S

Seeretary



Receipt No Filed at Requess of

File No RADODDD7 WIPF & COTTON

KENNETI! COTTON
107 S MAIN STREET
KAGNER St 57380

.rumaﬂ_mzq AM
0

MRC REGIONAL RAILROAD AUTHORITY

(ADDED PENNINGTOX COUNTY)

S1are of Sy Daking

11}
e of Sanecary of Saum

bolesl i b o Tug - of the Seeritary of Suwon

the 108k s of __JuNE 19.93

Saw 7/

By
Depuy

Fee Recened

no charge -

505 CRP 401 4/
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AGREEMENT BETWEEN
MRC REGIONAL RAILROAD AUTHORITY
AND THE STATE OF SOUTH DAKOTA

THIS AGREEMENT made and entered into this z"{'dayof_@J_sL_,zoos,
by and between the MRC Regional Railroad Authority, hereinafter calied *Authority”, and the
South Dakota State Railroad Board, acting by and through the South Dakota Department of
Transportation, Office of Local Transportation Programs, hereinafter called “State”.

WITNESSETH:

WHEREAS, the State is owner of the Rail Facilities more fully described in Appendix 1
hereto attached and made a part hereof;

NOW, THEREFORE, Authority and State do hereby mutually agree as follows:

1.

Facility Description. The State shall permit the Authority to use the Rail
Facilities described in Appendix 1 hereto. -

It is understood and agreed that the Rail Facilities are leased in “as is” condition.
State shall have no responsibility to make any improvements, modifications,
rehabilitation, maintenance or other change to the Rail Facilities for the purpose
of this agreement.

Operating Rights. The State hereby permits Authority to use any and all of the
State’s rights and licenses in the Rail Facilities as may be necessary for the
purpose of providing rail freight service and car storage. The rights granted
Authority herein relate solely to the provision of rail service and car storage on
the Rail Pacilities and Authority may not usc the Rail Facilities for any other
purpose without the prior written authorization of the State.

Provision of Operatiops. If the Authority, in order to provide rail freight service,
contracts with an operator to provide rail freight service over Rail Facilitics, no
such contract shall be entered into without the prior consent of the State. Any
sublcase between Authority and an operator to provide rail service over Rail
Facilities, or to permit the sublessor to use the Rail Facilities for car storage, shall
be expressly made subject to all of the terms, conditions and limitations contained
in this Agreement.

Administration of Rail Facilities. Notwithstanding any provision of this
Agreement, State shall retain sole responsibility for the management of State-
owned Rail Facilities and equipment not required for rail freight service,




Caputa to Rapid City rail line Inspection. The State or its duly authorized
representative, upon reasonable notice to Authority, shall have the right to inspect

any and all Rail Facilities for the purpose of verifying Authority’s compliance
with the terms and conditions of this Agreement.

Further, it is agreed by the State and Authority that upon request of the State an
FRA inspector and/or any other qualified and reliable rail inspector mutually
agreeable to the parties hereto, shall perform an inspection of the Caputa to Rapid
City trackage (Caputa, South Dakote to East Boulevard in Rapid City, South
Dakota) within a reasonable amount of time after this agreement is executed, and
said inspection shall form the base inspection from which future discussions
involving the condition of the said trackage will be based. Upon request of the
State, regular rail inspections on the Caputa to Rapid City rail line shall be
conducted at least annually thereafter, upon such terms and conditions as may
from time to time be agreeable between the parties hereto. The perties further
agree that they will mutually share the expenses for said inspections. The
Authority agrees that whatever deficiencies are noted during each rail inspection
will be corrected within a reasonable amount of time, not to exceed one year,
depending upon the seriousness of said deficiency.

Responsibility for Rehabilitation. The State shall have no responsibility for
rehabilitating the Rail Facilities.

Additions to Rail Facilities, The State hercby grants to the Authority the right to
make such Additions to the Rail Facilities as Authority may require to permit rail
freight service or car storage, at Authority’s sole expense. The term
“Additions(s)” as used berein shall mean capital improvements that are in
addition to the Rail Facilities. Authority shall own and have the right to remove
any of said Additions which can be removed without causing the Rail Facilities to
be less serviceable than before said Addition was made. Those Additions which
cannot be removed without causing the Rail Facilities to be less serviceable than
before said Addition was made, shall become the property of the State and a part
of the Rail Facilities. However, under no circumstances will any additions or
improvements placed into the actual track structure during the term of this lease
agrecment be removed at the termination of this lease and any of said additions or
improvements placed into the track structure shall remain under all circumstances
the property of the State of South Dakota.

Maintenance. The State shall have no obligation to perform any maintenance of
the Rail Facibties. The Authority shall be responsible for the normal and regular
work required to keep the Rail Facilities in the condition necessary to enable safe
operations and shall include, but not be limited to, tie, rail, culvert and bridge
repairs, tamping and lining, surfacing, tightening bolts, driving spikes, brush
cutting, highway-rail grade crossing maintenance and renewal and other necessary
repairs and work.,




10.

11.

12.

Force Majeure. This Agreement and any sublease is subject to force majeure, and
is contingent on accidents, acts of God, weather conditions, tortuous acts of third
parties, restrictions imposed by any government or governmental agency, or other
events beyond the control of the parties. If performance under this Agreement or
operability of the Rail Facilities is prevented by any cause of force majeure, the
State is under no obligation to restore the operability of the Rail Facilities to
enable resumption of performance under this Agreement or any subsequent
sublease agreement. If restoration is not made, then this Agreement shall be void
without penalty to either party.

Payment. Authority hereby agrees to make anoual payments to the State based on
trackage used for any freight traffic or rail car storage on the following Rail
Facilitics, as follows:

ALL THAT RAILROAD PROPERTY from thc NW1/4 of the SW1/4 of Section
6, Township 1 South, Range 10 east of the Black Hills Meridian, at Caputa,
South Dakota also known as Milepost 646.0+, Railroad survey station 738.84
(1,162 ft east of the east switch in Caputa), and extending in a westezly direction
a distance of approximately 13,6 miles in and through the County of Pennington,
State of South Dakota, and terminating at the NE1/4 of the NE1/4 of Section 1,
Township 1 North, Range 7 east of the Black Hills Meridian, 2lso known as
Milepost 659.61, Railroad survey station 21+25, (the east right of way line at
East Boulevard located in Rapid City), in the county and state above referenced,
as shown on the print attached hereto marked Exhibit "A", and by this reference
made a part hereof, subject to the rights of other existing and future lessees,
including those listed on Exhibit "A".

Authority shall pay to State, as rent for the use of Rail Facilities the sum of Three
Thousand Six Hundred Eight-two Dollars ($3,682) per annum, payable annually
in advance. )

Liability of Authority. The Authority shall indemnify, hold harmless, and protect
the State, its subdivisions and representatives, their officers, employees,
successors, and assigns, from all suits, actions, or claims of any character brought
because of any injuries or damage received or sustained by any person, persons,
or property, including State-owned property, on account of any negligent act,
omission, neglect or misconduct of the Authority, its representatives, officers,
employees or agents, including Authority’s Operator.

Complaint Resolution Procedure. In the event the South Dakota State Railroad
Board or South Dakota Office of Local Transportation Programs receives a
written complaint regarding the conduct of operations on the facilities described
herein, the South Dakota State Railroad Board (Board) may conduct a hearing to
consider the allegations contained in the complaint. Reasonable prior notice of
such hearing shall be provided to all interested parties, inclnding, but not limited




13.

14,

15.

16.

to, the party filing the complaint, the Program Manager of the Office of Local
Trensportation Programs, the Authority, and the Authority’s operator, or any
other railroad conducting operations on the facilities pursuant to a sublease
agreement with the Authority. Any hearing held pursuant to this provision shall
be informal in nature and not subject to the requirements of SDCL 1-26, and acts
amendatory thereto. All interested parties shall be allowed to present oral and

written information to the Board. After considering all information presented, the

Board shall issue a written decision, which shall be binding to this agreement as if
incorporated as a provision herein. The decision of the South Dakota State
Railroad Board shall be final and no party hereto shall be entitled to any right of
appeal from its decision.

This complaint resolution procedure paragraph shall be included in any sublease
agreement that the Authority may issue to any operator while this lease is in
effect.

Laws to be Observed. The Authority and its Operator shall keep fully informed
of all Federal and State laws, all local laws, ordinances and regulations,
injunctions and all final orders and decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this
Agreement, including without limitation any laws, ordinances, regulations, orders,
or decrees, identified herein. The Authority and its operator shall at all times
observe and comply with all such laws, ordinances, regulations, and all final
orders and decrees, and shall protect, hold harmless and indemnify the State and
its representatives against any claim or liability arising from or based on the
violation of any such law, ordinance, regulation, injunction, or final order or
decree, whether by the Authority or its operator.

Personal Liability of Public Officials. In carrying out any of the provisions of this
Agreement, or in exercising any power of authority granted to them by or within
the scope of this Agreement, there shall be no liability upon any member of the
State or the Authority or their authorized representatives, either personally or as
officials of the State, it being understood that in all such matters they act solely as
agents and representatives of the State.

Assignment. Authority shall not assign its rights or delegate its duties under this
Agreement or any part thereof, without prior written consent of the State. An
approved assignment, including assignments occurring by operator contracts, will
not relieve the Authority of its primary responsibility to the State.

Amendment. No term or provision of this Agreement may be changed, waived,
discharged or terminated, except by an instrument in writing signed by the party
ngainst which the enforcement of the change, waiver, discharge or termination is
sought; provided however, that when an emergency situation arises, changes in
this contract may be made orally by authorized representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other




17.

18.

19.

20.

Temm. This Agreement shall continue in full force and effect for a period of five
(5) years from and after the date first above written, unless terminated by either
party hereto upon ninety (90) days notice, or for fault, as set forth below. Upon
termination of this Agreement, Rail Facilities shall be returned to the State in the
same general condition, less normal wear and tear, as existed on the effective date
of this Agreement.

Termination for Fanlt. Should either Authority or State substantially fail to
perform its obligations under this Agreement, and continue in such default for a
period of ninety (90) days, the party not in default shall have the right at its
option, after first giving sixty (60) days written notice thereof by certified mail to
the party in default, and notwithstanding any waiver by the party giving notice of
any prior breach thereof, to terminate this agreement. X is firther agreed that
inadequatc or substandard performance by the operator which persists in excess of
one hundred twenty (120) days after the Authority has been made aware of the
inadequate or substandard conduct, shall constitute a basis upon which the State
may terminate this agreement under this paragraph.

Notice. Except as expressly provided otherwise, all notices or other
communications hereunder shall be in writing and shall be deemed duly given, if
delivered in person or by certified or registered mail, return receipt requested, first
class, postage prepaid to the person specified herein as entitled to receive such
notice, or to their duly anthorized representative unless notice of a change of
address is given pursuant to the terms of this provision.

For the State: Program Manager, Local Transportation Programs
SD Department of Transportation
700 Broadway Avenue East
Pierre SD 57501-2586

For the Authority:  MRC Regional Raitroad Authority
a % Ken Cotton, Attorncy
PO Box 370
Wagner SD 57380-0370

Severability, In the event any section, paragraph, sentence, clause or phrase
contained herein shall be determined, declared or adjudged invalid, illegal,
unconstitutional or otherwise unenforceable, such determination, declaration or
adjudication shall in no marmer affect the other sections, paragraphs, sentences,
clauses or phrases of this Agreement, which shall remain in full force and cffect
as if the section, paragraph, sentence, clause or phrase declared, determined or
adjudged, invalid, illegal, unconstitutional or otherwise unenforceable was not
originally a part thereof.




21.  Entire Agreement. This Agreement and the Appendix attached hereto represent
the entire agreement between the parties, and all previous communications,
understandings or agreements between the parties are hereby abrogated and
withdrawn except as provided herein.

22. Common Carrier. The Authority shall maintain Common Carrier status on this
line,

: The parties hereto have caused this Agreement to be executed and attested to by
their duly authorized officers on the date and year first above written.

MRC REGIONAL RAILROAD AUTHORITY

e

STATE OF SOUTH DAKOTA




ACKNOWLDGEMENT
STATE OF SOUTHDAKOTA )

: SS
COUNTY OF ) ;Uayln es

On this 7_ day of &p 1 ] 2008, before me, a Notary Public, within and for said

County and State, personally appeared CGreenw known to me to be
the_ Chairman of the MRC Regiﬁmmm' Authority who
executed the above document and acknowledged to me that he did sign the foregoing document
for the purposes herein stated.

hﬁ-*ﬁt_ﬁ-wb*zt L'-E“f'* % v
M.D ! _‘ﬂm&)ﬁe&d_
NETTE ey NOTARY PUBLIC

TARY puauc
ﬁ Sl My Commission Bxpires: //-2/~-20//
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ACKNOWLEDGEMENT
STATE OF SOUTH DAKOTA )
1SS
COUNTY OF HUGHES )
On this 17)'3by of 2008, before me, a Notary Public within and for said

County and State, personally gppeared Darin P. Bergquist, Secretary, Department of
Transportation, known to me to be the person who is described in and who executed the within
and foregoing instrument and acknowledged to me that he executed the same freely.

o0
NOTARY PUBLI

(SEAL) My Commission Expires: _§ -.3-|3




APPENDIX 1

ALL THAT RAILROAD PROPERTY from the NW1/4 of the SW1/4 of
Section 6, Township 1 South, Range 10 east of the Black Hills Meridian, at
Caputa, South Dakota also known as Milepost 646.0+, Railroad survey station
738.84 (1,162 ft cast of the east switch in Caputa), and extending in a westerly
direction a distance of approximately 13.6 miles in and through the County of
Pennington, State of South Dakota, and terminating at the NE1/4 of the NE1/4
of Section 1, Township 1 North, Range 7 east of the Black Hills Meridian, also
known as Milepost 659.6+, Railroad survey station 21+25, (the east right of
way line at East Boulevard located in Rapid City), in the county and state above
referenced, as shown on the print attached hereto marked Exhibit "A", and by
this reference made a part hereof, subject to the rights of other existing and
future lessees, including those listed on Exhibit "A",
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F.D. 35149
Exhibit C

. STATE OF SOUTH DAKOTA
CAPUTA to RAPID CITY RAIL LINE

Mﬁb T38+84 u
L
WEST LIMITS | -0 MILEPOST 646.00
STA 21+25 e o P ]
MILEPOST 659.6

PROJECT LOCATION

s
e




CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Notice of Mitchell-Rapid City Regional Railroad
Authority for Modified Certificate of Public Convenience and Necessity Pursuant to 49
C.F.R. § 1150.23 was served on the following parties via U.S. First-Class Mail, postage prepaid,
from Chicago, Iilinois on this 5 day of June, 2008.

Association of American Railroads
Car Service Division

.50 F Street, NW.

Washington, DC 20001

American Short Line and Regional Railroad Association
50 F Street, N.W.

Suite 7020

Washington, DC 20001

At RO~

Anthon{\K_ Westenkirchner




