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Via Hand Delivery

Honorable Anne Quinlan
Acting Secrelary

Surface Transportation Board Office =] nge
Office of the Scerctary MAY 09
395 E Street, SW 2008
Washington, DC 20423 Part ot

g Public Record

RE: Finance Docket No. 35139
Genesee & Wyoming Inc. — Control Exemption — Columbus &
Greenville Railway Company, Chattooga & Chickamauga Railway
Company, and Luxapalila Valley Railroad, Inc.

Dear Secrctary Quinlan-

On behalf of Genesee & Wyoming Inc (“GWT"), pleasc find enclosed for filing 1n the
public docket a redacted Public Version of the Stock Purchase and Merger Agreement by and
among GWI, CAGY Acquisition Co , CAGY Industries, Inc . and stockholders of CAGY

Industries, Inc (“Merger Agreement™) An original and 10 copies of the Merger Agreement are
enclosed

Please contact me 1f you have any questions about this filing Thank you

Respectfully submitted,

P

Kevin M Sheys
Counsel for Genesee & Wyoming Inc

Enclosure
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STOCK PURCHASE AND MERGER AGREEMENT

dated as of April 28. 2008 Ofce o) Proeadings
MAY 09 2008

by and among Part of
Public Record

GENESEE & WYOMING INC,
CAGY ACQUISITION CO,
CAGY INDUSTRIES, INC.

and

THOSE STOCKHOLDERS OF CAGY INDUSTRIES. NC PARTY HERETO
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STOCK PURCHASE AND MERGER AGREEMENT

This STOCK PURCIIASE AND MERGER AGREEMENT. dated as of Apni 28, 2008
(this “Agrcement™). 1s among (1) Genesee and Wyoming Inc , a Delaware corporation (the
“Parent™). (1) CAGY Acquisition Co . a Dclaware corporation and a wholly owned subsidiary of
the Parent (the “Acquirer”™). (in) CAGY Industrics, Inc . a Delaware corporation (the
“Company™). and (1v) those stockholders of the Company party hereto (the “Sclling
Stockholders™)

RECITALS

WHEREAS, the Company has authorized capital stock consisting of (1) 25,000 shares of
common stock, par value $0 50 per share (“Company Stock™),

WIHEREAS, the Sclling Stockholders own beneficially and of record 1n excess of XXX
of the outstanding sharcs of Company Stock on the date hercof and on the Closing Date (such
sharcs of Company Stock, the “Scllcr Stock™),

WHEREAS, the Acquirer has an authonzed share capital of 500 shares of common stock,
par value $0 01 per sharc, all of which shares are 1ssued and outstanding and held by the Parent,

WHEREAS, the Company and the Company Subsidiarics arc engaged in the business of
opcrating short line railroads (the “Busincss™),

WHEREAS, the boards of directors, as apphcable, of cach of the Parent, the Acquirer,
and the Company believe that the merger of the Acquirer with and into the Company would be
advantageous and beneficial to their respective corporations and stockholders, and

WHEREAS, the board of dircctors of the Company (the “Board™) has, at a mecting duly
called and held prior to the execution of this Agreement (or through action by effective written
consent pursuant 10 the applicable provisions of the Delaware General Corporation Law, as
amended (the “DGCL™)), unanimously (1) determined that this Agreement and the transactions
contemplated hereby. including the Stock Sale and the Merger, are advisable, fair to and in the
best interests of the holders of Company Stock. (11) approved and declared advisable this
Agreement and the transactions contemplated hereby. including the Stock Sale and the Merger,
and (m) approved this Agreement and the transactions contemplated hereby, including the Stock
Sale and the Merger, for purposcs of Section 203 of the DGCL, to the extent apphcable,

NOW, THEREFORE, 1n consideration of the mutual covenants and agreecments
herenatter st forth, the parties hereto agree that, promptly following the acquisition by the
Acquirer of the Scller Stock, the Acquirer shall be merged with and into the Company, and the
Company shall continue as the surviving corporation (the “Surviving Corporation™), in
accordancc with the laws of the State of Delaware, in cach casc upon the terms and subject 1o the
conditions sct forth in this Agrcement (the “Merger™)
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ARTICLE1

THE STOCK PURCHASE AND MERGER

Section 1.1  Clesing Subjcct to and upon the terms and conditions sct forth in this
Agrcement, the closing of the Transactions (the “Closing™) will be held at the offices of
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. no later than the
third business day after all the conditions sct forth in Articles V1 and VI have been satisficd or
waived (other than thosc conditions that by their terms cannot be satisfied until the Closing, but
subject to the satisfaction or waiver or such conditions), or such other datc as may be mutually
agreed upon among the partics hereto (the “Closing Date™)

Section 1.2  Sale and Purchase of the Seller Stock Subjcct to the terms and
condwmions of this Agreement, at the Closing, cach Sclling Stockholder shall sell, wransfer, convey
and dehiver, and the Acquirer shall purchase. all of cach such Sclling Stockholder’s nght, utle
and mterest 1n and to the Secller Stock, free and clear of all ltens (such transactions, the “Stock
Salc™)

Section 1.3  Closing Deliverables At the Closing

(a) Each Sclling Stockholder shall deliver. or cause to be delivered, to the
Acquirer certificates representing the Seller Stock, free and clear of all hens, duly endorsed in
blank or accompaniced by stock powers duly endorsed in favor of the Acquirer. and accompanied
by all requisite stock transfer stamps

(b)  Each of Parent and the Designated Representative (on behalf of the
Company Stockholders) shall execute and deliver, and cause the Escrow Agent to execute and
deliver, the Escrow Agreement in the form attached as Exhibit A

(¢)  The Acquirer shall delver, or cause to be dehivered, to cach Selling
Stockholder by wire transfer of immediately available funds 10 an account of the Sclling
Stockholder, which shall be designated in writing to Acquirer at least two business days prior 10
the Closing, an amount in cash, without interest and less applicable withholding, equal to the
number of shares of Scller Stock transferred by such Sclling Stockholder muitiplied by the
Closing Per Share Amount

(d}  The Acquirer shall deliver, or cause to be delivered, to the Escrow Agent
the Escrow Amount payable by wire transfer in immediately available funds to the Escrow Agent
for deposit o the Escrow Account pursuant to the terms of the Escrow Agreement

(¢)  The Company shall deliver to the Acquirer a duly executed and
acknowledged certificate, in form and substance acceptable to the Acquirer and in comphance
with the Code and Treasury Regulations promulgated thercunder, certifying such facts as to
cstablish that the sale of the Sclling Stock, the Merger and any other transactions contemplated
hereby are cxempt from withholding pursuant to section 1445 of the Code
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(f) Each of thc Company, the Sclling Stockholders and the Acquirer shali
deliver all other instruments. agreements, certificates and documents required to be delivered or
reasonably requested by such party on or prior to the Closing Date pursuant to this Agreement

Section 1.4  Effective Date of Merger. Subjcct to the satisfaction or waiver of those
conditions set forth in Articles VI and VH hercof and the complction 1n all respects of the Stock
Salc, on the Closing Date, the Company and the Acquirer shall causc to be duly prepared and
definitively executed and delivered 1o cach other a Certificate of Merger, and cause such
document to be filed wath the Sccrctary of State of the State of Delawarc 1n order to causc the
Merger to become cffective under. and in accordance with, the laws of the State of Delaware and
this Agrcement  The Merger shall become etfective on the date and at the time of filing of the
Ceruificate of Merger with the Secretary of State for the State of Delaware, or at such other time
as shall be agreed upon by the Company and the Acquirer and as shall be sct forth in the
Certificate of Merger (the “Effcctive Time™) The date on which the Eftective Time occurs shall
be referred to herein as the “Effective Date ™ For all purposes, all of the document dehivenies and
other actions to occur at the Closing will be conclusively presumed 1o have occurred at the same
time, immediately before the Effective Time

Section 1.5 Terms and Conditions of Merger At the Effective Time, pursuant to
this Agreement and the Certificate of Mcrger, automatically and without further action

(a) The Acquirer shall be merged with and into the Company and the scparate
existence of the Acquirer shall cease

(b)  The Company shall continue as the Surviving Corporation 1n the Merger

(¢}  The ctfect of the Merger will be as provided 1n the applicable provisions
of the DGCL

(d)  All of the estate, propertics, rights, privileges, powers and franchises of
the Company and the Acquirer and all of their property. real. personal and mixed. and all debts
due on whatever account to cither of the Company or the Acquirer shall vest in the Surviving
Corporation, without further act or deed, except as contemplated by this Agreement

(¢)  The Surviving Corporation shall be responsible for all of the habilitics and
obligations of cach of the Company and the Acquirer and the habilitics of the Company and the
Acquurer shall not be affected nor shall the nights of creditors thereof or of any Persons dealing
with the Company or the Acquirer be impaired

(H The Certificate of Incorporation of the Surviving Corporation shall be
amended and restated so as to read as sct forth on Exhibit B

(g)  The By-Laws of the Surviving Corporation shall be the same as the By-

Laws of the Company immediatcly prior to the Effective Time. until amended in accordance
with the terms thereof
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(h)  From and afier the Effcctive Time, the board of dircctors of the Surviving
Corporation will consist of the individuals sct forth on Schedule 1 5(h) Each such director will
hold office, subject to the applicable provisions of the Certificate of Incorporation and the By-
Laws of the Surviving Corporation, until the next annual meeting of stockholders of the
Surviving Corporation and until its successor shall be duly clected or appointed and qualified If,
at or after the Effective Time, a vacancy shall exist in the board of directors of the Surviving
Corporation by rcason of death or inability to act, or for any other reason. such vacancy may be
filled  the manner provided in the By-Laws of the Surviving Corporation

8] From and after the Effcctive Time, the individuals set forth on Schedule
1 501) shall be the officers of the Surviving Corporation and shall act as such and hold the offices
sct forth opposite their names until their respective successors are duly elected or appomted and
quahiticd If, at or after the Effective Time, a vacancy shall exist 1n any of the offices of the
Surviving Corporation by reason of death or mability to act, or for any other reason, such
vacancy may be filled in the manncr provided i the By-Laws of the Surviving Corporation

() Each i1ssued and outstanding share of the capital stock of the Acquirer
shall be converted into and represcnt the night to receive one (1) share of common stock, par
value S 01 per share, of the Surviving Corporation, whercupon the Parent shall own all of the
1ssued and outstanding capital stock of the Surviving Corporation

(k)  Lach sharc of Company Stock 1ssucd and outstanding immediately prior to
the Effective Time (other than (x) shares held by the Parent or the Acquirer, including all shares
purchased by the Acquirer pursuant to the Stock Sale, which shall be cancelled, (y) shares to be
cancelled in accordance with Section | 5(I) and (z) Dissenting Shares (as defined below)) shall
become, and be converted into, the nght to recetve an amount 1n cash equal to, and cach
Company Stockholder shall be entitled to receive, subject to the execution and delivery of the
Required Documentation (as detined below) by such Company Stockhotder, the Closing Per
Share Amount per share of Company Stock Notwithstanding the foregoing, cach share of
Company Stock owned by any direct or indirect Subsidiary of the Company shall remain
outstanding as shares in the Surviving Corporation, and no payment shall be made with respect
thercto

(n Each share of Company Stock held as trcasury stock by the Company
immediately prior to the Effective Time shall be cancelled and retired. and shall cease to exist,
and no payment shall be made with respect thercto

Section 1.6 Surrender and Exchange of Certificates

(a) Exchange Procedures  Promptly after the Effective Time but in any event
withm ten (10) business days after the Closing Date. the Surviving Corporation shall cause to be
mailed or delivered to cach holder of record of a certificate or certificates (the “Certficates™) that
represented as of the Effective Time outstanding shares of Company Stock to be cxchanged
pursuant to Section 1 S(k). a letter of transmuttal (which shall specify that delivery shall be
effected, and nisk of loss and title to the Certificates shall pass, only upon delivery of the
Certificates to the Parent or. 1f applicable, Paying Agent and shall be in such form and have such
other provisions as Parent may rcasonably specify, including specific agreement to and

4

032906-0030-1071 2-NY 01 260261



PUBLIC VERSION - (REDACTED)

acknowledgement of the provisions of Scction 1 11, Section 1 15, Section § 15 and Article VIII
and instructions for use 1n cffecting the surrender of the Certificates in exchange for payment of
the consideration therefor  Upon surrender of a Certificate to Parcnt or the Paying Agent, as
apphcable, together with such letter of transmittal. duly completed and validly executed n
accordance with the mstructions thereto, and such other documcnts as may be required pursuant
to such nstructions (collectively, the “Regquired Documentation™), the holder of such Certificate
shall be entitled to reccive in exchange theretor payment of the applicable Closing Per Sharc
Amount per share which such holder has the right to receive pursuant to Scction 1 5(k), after
giving effect to any required withholdings and without interest, and the Certificate so
surrcndered shall forthwith be canceled

(b)  Required Withholding Each of the Paying Agent, the Parent, the
Acquirer and the Surviving Corporation shall be entitled to deduct and withhold from any
amounts payable pursuant to this Agreement to any holder or former holder of shares of
Company Stock such amounts as the Paying Agent, the Parent, the Acquirer or the Surviving
Corporation reasonably determines that are required to be deducted or withheld therefrom under
United States federal or state, local or foreign Law  To the extent that such amounts are so
deducted or withheld, such amounts shall be treated for all purposes under this Agreement as
having been paid to the Person to whom such amounts would otherwise have been paid

{c) Lost, Stolen or Destroyed Certificates In the cvent any Certificates
representing Company Stock shall have been lost, stolen or destroyed, the Paying Agent shall
pay in exchange for such lost. stolen or destroyed Certificates, upon the making of an acceptable
affidavit of that fact by the holder thercof and the delivery of such other documents reasonably
rcquested by the Paying Agent, the applicable cash amount pursuant to Section 1 5(k), provided.
however, that Parent may, 1n its discretion and as a condition precedent to the payment thereof,
require the owner of such lost, stolen or destroyed Certificates (1) to exccute an indemnity
agreement with respeet to such Certificate 1n the form reasonably specificd by Parent, and that 1s
rcasonably acccptablc to the Company, prior to the Effective Time and (1) in the case of any
such Certificate representing more than XXXXXXX of Company Stock, to post a bond n such
reasonable amount and on such customary terms as Parent may dircct as indemnity against any
claim that may be made aganst Parent or the Paying Agent with respect to such Certificate

Section 1.7 Dissenting Shares

(a) Notwithstanding any provision of this Agreement to the contrary, with
respect to any shares of Company Stock held by stockholders of the Company who have not
clected to reccive payment pursuant to Scction 1 6 and who are entitled to demand and who have
properly exercised and perfected and/or reserved their appraisal or dissenters’ rights (the
“Dissenting Shares™) in accordance with the DGCL, such Dissenting Shares shall not be
converted 1nto or represent the nght to receive the consideration payable pursuant to this
Agreement upon consummation of the Merger, but, instead, the holders of Disscnting Shares
shall be entitled to payment of the appraised value of such Dissenting Shares in accordance with
the provisions of Scction 262 of the DGCL, unless and to the extent that any such holder of
Disscnting Sharcs shall have irrevocably forfeited its night to appraisal under Section 262 of the
DGCL or irrevocably withdrawn its demand for appraisal  If any such holder of Dissenting

5
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Shares has so 1rrevocably forfeited or withdrawn its night to appraisal of Dissenting Shares, then,
as of the occurrence of such cvent, such holder’s Disscnting Shares shall ceasc to be Dissenting
Shares and shall be converted into and represent the night to receive the consideration payable in
respect of such shares pursuant 1o this Agreement, without interest, which payments shall be
made pursuant to the terms of this Agreement. and the Parent and the Acquurer shall set aside
such amounts as nceded to make such payments

(b)  The Company shall serve prompt notice to the Parent of any demands
recetved by the Company for appraisal or dissenters’ nights of any Company Stock, and the
Acquurer shall have the nght to participate n all negotiations and proceedings with respect (o
such demands Prior to the Effecuve Time, the Company shall not, without the prior wntten
consent of the Parent, make any payment with respect to, or scttle or compromusc or offer to
settle or compromise, any such demand, or agree to do any of the foregoing

Scction 1.8  No Further Transfers Following the Closing, there shall be no further
registration of transfers on the stock transfer books of the Surviving Corporation of any shares of
Company Stock that were outstanding immedately prior to the Effective Time  If, after the
Effective Time, any Certificate 1s presented (for transfer or otherwisc) to the Surviving
Corporation or the Paying Agent, such Certificate shall be canceled and, subject to Section 1 5(k)
and the procedures provided tor in Scction | 6 hereof, payment shall be made of the
consideration provided for in this Agreement in respect of the number of shares of Company
Stock represented by such Certificate

Scction 1.9 Termination of Rights All cash paid upon surrender of a Certificate 1n
accordance with the provisions of this Article I, including the nights to additional payments under
Scctions 1 13 and 1 14, shall be deemed to have been paid in full satisfaction of all nghts
pertaining to the shares of Company Stock formerly represented by such Certificate  After the
Effective Time, holders of Company Stock will ceasc to be, and will have no nghts as,
stockholders of the Company, and such holders™ nights will consist only of (1) 1n the case of
shares other than Dissenting Shares, the night o receive the consideration provided for in this
Agreement 1n respeet of such shares, and (n1) in the casc of Dissenting Shares, the nghts afforded
to the holders thercof under the applicable provisions of the DGCL  Until surrendered for
canccllation in accordance with the provisions of this Article 1, cach stock certificate
represcnting shares of Company Stock, or the nght to receive shares of Company Stock, shall,
from and atter the Eftective Time, represent (A) 1n the casc of shares other than Dissenting
Shares, the nght to receive the consideration provided for i this Agreement 1n respect of such
shares, without interest thereon, and {B) in the case of Dissenting Shares, the rights afforded to
the holders thercof under the applicable provistons of the DGCL  If any Certificate has not been
surrendered prior to five (5) years after the Effective Time (or immediately prior to such carlier
datc on which the applicable Closing Per Share Amount 1n respect of such Certificatc would
otherwise escheat to or become the property of any Governmental Entity), any cash, divadends,
distributions or other things of valuc 1n respect of such Certificate shall, to the extent permitted
by applicable Law, become the property of the Surviving Corporation, free and clear of all
claims or interests of any Person, whether previously entitled thereto or not
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Scction 1.10  No Liability Notwithstanding anything to the contrary 1n this
Agreement. nonc of the Paying Agent, the Surviving Corporation or any party hercto shall be
hable to a holder of sharcs of Company Stock tor any amount properly paid to a public ofTicial
pursuant to any applicable abandoned property. escheat or similar Law

Section 1.11 Appointment of Designated Representative

(a)  Inorder to cfficiently admuster the Transactions for the benefit of all of
the Company Stockholders, including the resolution of disputes set forth in Section 1 13(c), any
notices, nstructions or decisions under the Escrow Agrecement and the indemmification
provisions sct forth in Article VIII, the Selling Stockholders hereby (and each other Company
Stockholder pursuant to the Required Documentation shall thereby) designate cach of
XXXXXXXXXXXXXX and XXXXXXXXXXXXX as attomney-n-fact for and on behalf of all
Company Stockholders individually and as any group (acting collectively or individually, the
“Designated Representative™) In connection with such designation, the Selling Stockholders
hereby (and cach other Company Stockholder pursuant to the Required Documentation shall
thereby) agree for and on behalf of the Company Stockholders that

(1 the Parent, Escrow Agent and Paying Agent shall be able to rely
conclusively on the instructions and decisions of the Designated Representative in
respect of this Agreement and the Escrow Agreement, as applicable, whether
before or after the Closing,

(m  all actions, decisions and instructions of the Designated
Representative shall be conclusive and binding upon all of the Company
Stockholders. and no Company Stockholder shall have any causc of action agaimst
the Designated Representative for any action taken, decision made or instruction
given by the Designated Representative under this Agreement, the Escrow
Agreement or any ancillary document {or for any failure to take such action. make
such decision or give such instruction), except for fraud or witlful misconduct by
the Designated Representative, and that such Company Stockholders, jointly and
scverally. shall indemmfy the Designated Representative for any and all claims.
habthities. Losses, damages, costs and expenses which such Designated
Representative shall suffer and which relate to or anse, directly or indirectly, out
of any action taken by 1n its capacity as a Designated Representative 1n
accordance with the terms of this Agreement, the Escrow Agreement and which
are asserted by any other Company Stockholder against such Designated
Representative, except for fraud or willful misconduct by the Designated
Representative,

(1) the provisions of this Section | 11 arc independent and severable,
arc wrrevocable and coupled with an interest, and shall be enforceable
notwithstanding any nights or remedies that any Company Stockholder may have
n connection with the Transactions,

(1v)  remedies available at law for any breach of the provisions of this

Section | 11 arc inadequate. therefore, the Parent, the Acquirer and/or the
7
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Surviving Corporation shall be enntled to temporary and permanent injunctive
relief without the necessity of proving damages 1f the Parent, the Acquirer and/or
the Surviving Corporation brings an action to enforce the provisions of this
Secuion 1 11, and

(v)  the provisions of this Section | 11 shall be binding upon the
exccutors, heirs, legal representatives, personal represcentatives, successor trustecs,
and successors of each Company Stockholder, and any references in this
Agreement to a Company Stockholder shall mean and include the successors to
such Company Stockholder’'s nghts hereunder, whether pursuant to testamentary
disposition, the laws of descent and distribution or othcrwise

(b)  Each Company Stockholder hereby authonzes the Designated
Representative to take any and all action as 1s contemplated to be taken by or on behalf of such
Company Stockholder. the Sclling Stockholders or the Company Stockholders, and to assent the
rights of such Compuny Stockholder, the Selling Stockholders or the Company Stockholders
granted pursuant to the terms of this Agreement or the Escrow Agreement or 1in connection
herewith or therewith

{c) Any Designated Representative may be replaced, and any vacancy that
results for any reason 1n the office of the Designated Representative may be filled. by those
Company Stockholders that immediately prior to the Closing held a majonty of the Closing Date
Outstanding Shares upon not less than ten (10) business days® prior wnitten notice to Parent  No
bond or other form of security shall be required of the Designated Representative, and the
Designated Representative shall receive no compensation for services rendered  For all purposes
of this Agrcement and the Escrow Agreement, notices and communications to or from the
Designated Representative shall constitute notice to or trom cach of the Company Stockholders

Section 1.12 Closing Date Estimated Adjustments Not later than seven (7) business
days prior to the Closing Date, the Company shall deliver to Parent and Acquirer a schedule (the
“Esumated Closing Date Schedule™) setting forth, as of March 31, 2008, the Company’s
calculation of (a) Closing Datc Debt (the “Estimated Closing Date Debt™), (b) Company
Transaction Expenses (the “Estimated Company Transaction Expenses™), (¢) XXXXXXXXXXX
(the "Estimated XXXXXXXXXXXXXX™), (d) XXXXXXXXXXXXXXX (the “Estimated
XXXXXXXXXXXXXX™) and (c) the Closing Date Net Working Capital (the “Esttmated
Closing Datc Net Working Capital™) showing all components (and the amounts thercof)
necessary to compute the Estimated Closing Date Net Working Capital The Estimated Closing
Datc Schedule will be prepared in good faith and in accordance with GAAP on a basis consistent
with that employed n the preparation of the audited components of the Financial Statements
The Esumated Closing Date Schedule shall be subject to the review and agrecment of Parcnt,
and Parent and the Company shall cooperate and negotiate i good faith to resolve any dispute
rcgarding the Estimated Closing Date Schedule prior to the Closing  No dispute or failure by
Parent to dispute any matter in the Estimated Closing Date Schedule shall i any way cffect or
prejudice Parent’s right to raisc any matter in the Closing Date Schedule  The Company shall
make the work papers, back-up matenals and books and records used 1n prepaning the Estimated
Closing Date Schedule reasonably available to Parent and 1ts representatives and advisors at
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rcasonablc times and upon reasonable notice following the delivery of the Estimated Closing
Date Schedule by the Company to Parent hercunder

Scction 1.13 Post-Closing Adjustments

(a) Delivery of Closing Date Schedule  Within thirty (30) days following the
Closing Datce, Parcnt shall prepare and deliver to the Designated Representative a schedule (the
“Closing Date Schedule™) sctting forth, as of 12 01 am on the Closing Date, the Closing Date
Dcbt, Company Transaction Expenses, XXXXXXXXXXXX, XXXXXXXXXXXXXX and
Closing Date Net Working Capital and showing all components (and the amounts thercof)
necessary to compute the Closing Date Net Working Capital  The Closing Date Schedule will be
prepared in good faith and 1n accordance with GAAP on a basis consistent with that employed in
the preparation of the audited components of the Financial Statements The Designated
Representative shall have the nght to review the Closing Date Schedule for a penod of fiftcen
(15) days following the delivery of the Closing Date Schedule by Parent (the “Review Period™)
Parent shall make the work papers, back-up maternials and books and records used 1n prepanng
the Closing Date Schedule reasonably available to the Designated Representative and 1ts
accountants at reasonable times and upon reasonable notice following the delivery of the Closing
Date Schedule by Parent to the Designated Representative hercunder

(b)  Objcctions The Designated Representative shall have the nght to object
to any item or computation appearing in the Closing Date Schedule by notifying Parent in
writing of such objections prior lo the expiration of the Review Period  Any such notice shall be
accompanied by appropriaic information and documentation 1n reasonable detail supporting the
Designated Representative’s calculations  If the Designated Representative does not make any
such objection prior to the expiration of the Review Period, the Closing Date Debt, Company
Transaction Expenses, XXXXXXXXXXXXXX, XXXXXXXXXXXXXX and Closing Date Net
Working Capital appeanng in the Closing Date Schedule (together with all components thereof,
and the amounts of such components, necessary to compute the Closing Date Debt. Company
Transaction Expenses, XXXXXXXXXXXXXXX and Closing Date Net Working Capital) shall
be determinative for purposcs of this Article I and shall be final and binding

(c) Resolution of Disputes  1f the Designated Representative duly objeets to
any item or computation appeanng n the Closing Daie Schedule prior to the expiration of the
Review Penod, the items and calculations on the Closing Date Schedule as to which no objection
1s made prior to such date shall be final and binding, and the Designated Representative and
Parent shall, during the fiftcen (15) day period following the delivery of the Designated
Representauive’s objection., attempt in good faith jointly to resolve the matters on the Closing
Date Schedule to which the Designated Representative objected  In the event the Designated
Representative and Parent cannot resolve all of such matters by the end of such fifteen (15) day
period, such parties shall engage XXXXXXXX or such other nationally known third party
accountant as the partics may mutually agree to usc (the “Neutral Accountant™) to resolve any
items not resolved by the Designated Representative and Parent  The parties shall require the
Ncutral Accountant, within thirty (30) days or as soon as possible thereafier, acting as an
arbitrator, to resolve only the matters objected to by the Designated Representative and not
resolved by the Designated Representative and Parent with respect to the determination of the
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Closing Date Debt, Company Transaction Expenses, XXXXXXXXXXXXXX,
AXXXXXXXXXXXXXXXX and Closing Datc Net Working Capual, and the resolution by the
Neutral Accountant of such matters shall be within the range of the amounts claimed n respect
of cach such item by the Designated Representative and Parent and shall consider only those
items or amounts with respect to the Closing Date Debt, Company Transaction Expenscs,
XXXXXXAXXXXXXX, XXXXXXXXXXXXXXXX and Closing Date Net Working Capital
as to which the Designated Representative has disagreed  All fees and expenses relating to the
work, if any, to be performed by the Neutral Accountant XXXXXXXXXXXXXXXXXXXXXX
If esther Parent or the Designated Representative (ails to submit a statement regarding any
unresolved objected matters submutted to the Neutral Accountant within the tume determined by
the Ncutral Accountant or otherwsse fiuls to give the Neutral Accountant access as reasonably
requested n accordance with this Scction | 13(c). then the Neutral Accountant shall render a
decision based solely on the evidence mely submitted and the access atforded to the Neutral
Accountant by Parent or the Designated Representative  The Neutral Accountant will deliver to
Parcnt and the Designated Representative a written determination (such determination to include
a work sheet sctting forth all matenial caleulations used in armving at such determunation and (o
be based solely on information provided to the Ncutral Accountant by Parent or the Designated
Representative) of the unresolved objected matters submutted to the Neutral Accountant within
thirty (30) days of reccipt of such unresolved objected matters. which determination will be final,
binding and conclusive and judgment may be entered on the award

(d)  Final Closing Date Schedule The Closing Date Debt, Company
Transaction Expenses, XXXXXXXXXXXXXX, XXXXXXXXXXXXXXXX and Closing Datc
Net Working Capital finally determined pursuant to Scctions ] 13(b) or 1 [3(c) shall be
determinative for purposes of this Article I and shall be final and binding  All components, and
the amounts of such components, nccessary to compute the final and binding Closing Date Dcbt,
Company Transaction Expenses, XXXXXXXXXXXXXX, XXXXXXXXXXXXXXXX and
Closing Date Net Working Capital and the amount of such Closing Date Debt, Company
Transaction Expenses, XXXXXXXXXXX XXX, XXXXXXXXXXXXXXXXX and Closing
Date Net Working Capital are referred to heren, collectively, as the *Final Closing Date
Schedule ™

Section 1.14 Subsequent Payments to Stockholders Subjcct to Section 1 15, each
Company Stockholder (subject, n the casc of cach Company Stockholder that 1s not a Selling

Stockholder. to the prior exccution and delivery of the Required Documentation by such
Company Stackholder) shall be entitled to payment of its Pro Rata Portion of

(a)  1f the Final Aggregate Consideration 1s greater than the Estimated
Aggregate Consideration, the amount of such difference, promptly following final determination
of the Final Closing Datc Schedule,
(b)  XXXXXXXXXXXX.and
() XXXXXXXXXXX,
(1) XXXXXXXXXXX, and
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(1) NXXXXXXXXXX

Section 1,15 Subsequent Payments to Parent If the Final Aggregate Consideration 1s
less than the Esumated Aggregate Consideration, cach Company Stockholder shall pay to Parent
its Pro Rata Portion of the amount of such difference, promptly following final determmation of
the Final Closing Date Schedule, provided, that at its option Parent may ¢lect, in heu of payment
duc under this Scction | 15 from any Company Stockholder, to take payment from the Escrow
Amount and/or to offsct any such payment due from any Company Stockholder against
payments that othcrwisc arc or become due by Parent 10 such Company Stockholder pursuant to
Section | 14

ARTICLE 11

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company hercby represents and warrants to the Parent and the Acquirer as set forth
below

Scction 2.1 Organization and Qualification Thc Company and cach of the
Company Subsidiarics 1s duly formed, validly existing and in good standing under the laws of

the jurisdiction of its incorporation or organization. has the requisite corporate or other power
and authornity to own, lcasc and operate 1ts propertics and to carry on 1ts business as 1t 1S now
being conducted  The Company and cach ot the Company Subsidianes 1s 1n good standing and
duly qualified to do business 1n cach junsdiction in which the transaction of its busincss makes
such qualification nccessary, except where the failure to be so qualificd doces not, and could not
reasonably be cxpected to, interfere in any matenal respect with the operation of the Company's
Business as currently conducted True and complete copies of the Company’s and cach of the
Company Subsidiancs’ certificate of incorporation and by-laws (or 1f such Substdiary 15 not a
corporation, uis organizational documents) (collectively, the “Company’s Orgamizational
Documents™), cach as amended to datc and currently in full force and cffect, have been made
available to Parent, and no other orgamizational or governing documents are applicable 10 or
binding on the Company or the Company Subsidiancs

Section 2.2  Capitalization: Subsidiaries

(a)  The authonzed capital stock of the Company consists solely of 25,000
shares of Company Stock, all of which are designated as common stock  As of the date of this
Agreement and as of Closing, 5,935 shares of Company Stock are 1ssucd and outstanding  All
outstanding shares of Company Stock are duly authonzed. validly 1ssucd, fully paid and non-
assessable and arc not subject to any preemptive rights or Encumbrances Exhibit C scts forth a
list, as of the date hercof, of the Company Stockholders and the number of shares of Company
Stock held by cach such Company Stockholder Except as set forth in Schedule 2 2(a)(1). the
Company docs not have any shares of capital stock or voting securities reserved for 1ssuance and
there are no ouistanding subscriptions, options, warrants, calls, nghts, commitments or any other
agreements (including under any employment agreements) to which the Company or any of the
Company Subsidiarics 1s a party or by which the Company or any of the Company Subsidtarics
1s bound which obligate the Company to (1) 1ssue, deliver or sell or cause to be 1ssued, delivered
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or sold any additional sharcs of Company Stock or any other ownership interest of the Company
or any other sccuntics convertible into, or excrcisable or exchangceable for, or cvidencing the
right to subscribe for, any such shares of Company Stock or any other ownership interest of the
Company or {11) purchasc, redeem or othcrwisc acquire any sharcs of Company Stock or any
other ownership interest of the Company Except as set forth in Schedule 2 2(a}(n) (all of which
shall be terminated as of the Closing), to the Knowledge of the Company. there are no voting
trusts, stockholder agrecments, registration rights agreements. proxies or other agreements or
understandings 1n cffect with respect to the voting, registration or transfer of any of the Company
Stock

(b)  The Sclling Stockholders own beneficially and of record in cxcess of
XXX of the outstanding shares of the Company Stock

(c)  Schedule 2 2(¢) sets forth a complete and correct list of all of the
Company’s Subsidiaries (cach a “Company Subsidiary™) and indicates the authorized, 1ssued and
outstanding capital stock or other cquity securities of each such Company Subsidiary, any 1ssued
and outstanding options, warrants. stock appreciation rights, serip, rights to subscribe to, calls or
commitments of any character whatsoever relating to, or securities or nghts convertible into,
shares of any capital stock or other equity sccuritics of such Company Subsidiary, all of which 1s
owncd by the Company, and any contracts, commitments, undcrstandings or arrangements by
which such Company Subsidiary may become bound to 1ssuc additional shares of its capital
stock or other equity securities., or options, warrants. stock appreciation rights, scrip, rights to
subscribe to, calls or commitments of any characler whatsoever relating to. or sccunfies or rights
convertible into, shares of any capital stock or other equity secunties of such Company
Subsidiary All outstanding sharcs of capital stock or other equity sccuntics cvidencing
ownership of the Company’s Subsidianes are duly authonized, validly 1ssued, fully paid and non-
assessable and are not subject 1o any preemptive nghts or Encumbrances The Company
Subsidianes do not have any shares of capital stock or voting sccurities reserved for 1ssuance and
there arc no outstanding subscriptions, options, warrants, calls, nghts, commitments or any other
agreements (including under any employment agreements) to which the Company or any of the
Company Subsidiaries 1s a party or by which the Company or any ot the Company Subsidianes
15 bound which ebligate the Company of any of the Company Subsidianes to (1) 1ssue, deliver or
scll or causc to be 1ssued, delivered or sold any additional shares of capital stock or any vther
ownership interest ot any such Company Subsidiary or any other sccurities convertible into, or
exercisable or exchangeable for, or evidencing the right to subscribe for, any such shares of any
capital stock or any other ownership interest of any such Company Subsidiary or (1) purchase,
redeem or otherwise acquire any sharcs of capital stock or any other ownership intcrest of any
such Company Subsidiary

(d)  Except as set forth in Schedule 2 2(c}), upon the consummation of the
Transactions the Company will not have any Substdiaries nor will 1t own, directly or indircetly,
any capital stock or othcr propnictary intercst, and does not have any option or similar right to
acquire any cquity or other proprictary interest, in any Person  Except as set forth in Schedule
2 2(c), all such mterests are owned by the Company and are held free and clear of all
Encumbrances, other than Permittcd Encumbrances  Neither the Company nor any of the
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Company Subsidiancs 1s subject to any obligation or requirement to provide funds to, or make
any investment (1n the form of a loan, capital contnbution or otherwisc) 1n, any Person

Section 2.3  Authorization and Validity of Agreement The Company has all
requisite power and authonty to cxccute and deliver this Agreement and to perform all of its
agreements hereunder, and to consummate the Transactions in accordance with the terms hercot’
The Company has duly authorized the execution, delivery and performance of this Agreement
and no other proccedings on the part of the Board are necessary 1o authonizc this Agreement or
the consummation of the Transactions The Board. at a meeting duly called and held, has
unammously (1) determined that this Agreement and the transactions contemplated hereby,
including the Stock Sale and the Merger, arc advisable, tair to and in the best interests of the
holders of Company Stock. (1) approved and declared advisable this Agreement and the
transactions contemplated hereby. including the Stock Sale and the Merger, and (1) approved
this Agrcement and the transactions contemplated hereby, including the Stock Sale and the
Merger, for purposes of Section 203 of the DGCL, to the cxtent applicable  This Agreement has
been duly and validly executed and delivered by the Company and constitutes the legal, valid
and binding obligation of the Company, enforceable against the Company in accordance with its
terms. except as may be imited by any bankruptey. insolvency. reorganization, moratornium,
fraudulent convevance or other similar laws affecting the enforcement of creditors’ rights
generally or by general principles of cquity

Section 2.4 Consents and Approvals Neither the execution and delivery of this
Agrcement by the Company nor the consummation by the Company of the Transactions will
rcquire on the part of the Company, or any of the Company Subsidianies, any offer to purchasc,
conscnt, approval, authorization or permit of, or filing with, or notification to, any Governmental
Entity or other Person, cxcept for (1) XXXXXXXXXXX and (1v) such other consents, approvals,
tilings and registrations the farlure to obtain which could not, individually or in the aggregate,
reasonably be expeeted to interfere in any matenial respect with the operation of the Company’s
Business as currcntly conducted or the consummation of the Transactions or adversely impact in
any matenal respect the value of the Company's Business as currently conducted, no consents or
approvals of or tilings or registrations with any Governmental Entity, or of or with any other
third party, are nccessary 1 conncction with the execution and delivery by the Company of this
Agrcement. and the timely consummation by the Company of the Transactions The Company
has no reason to believe that any of the foregoing filings, registrations. expirations of waiting
periods, approvals or consents required to consummate the Transactions (the “Requisite
Approvals™) will not be vbtained on a imely basis

Section 2.5 No Violations Exccpt as sct forth in Schedule 2 5, neither the execution,
dehivery or performance of this Agreement by the Company and its comphance with the terms
hereof nor the consummation by the Company of the Transactions will (1) conflict with or violate
the Company’s Organizational Documents, (11) result in a violation or breach of, constitute a
default {with or without due notice or lapse ot time, or both) under or require any consent under,
give rise to any right of termination, cancellation, vesting, acceleration or modification of any
night or obligations or loss of any benefit under, or result 1n the imposition of any Encumbrance.
other than a Pernitted Encumbrance, on any asscts or property of the Company or any of the
Company Subsidiaries pursuant to any contract or other obligation to which the Company or any
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of the Company Subsidhancs 1s a party or by which the Company, any of the Company
Subsidiancs, or any asscts or propertics of the Company or any of the Company Subsidiancs are
bound, except for such violations, breaches and defaults (or nghts of termination, cancellation,
vesting, acceleration. modification or Cncumbrance) as to which requisite waivers or consents
identified in Section 2 4 have been obtamed or (1) assuming the consents, approvals,
authorizations or pcrmits and filings or notiticanions referred to n Scction 2 4 arc duly and
umely oblamed or made. violate any Law applicable to the Company or any of the Company
Subsidiaries or any of their respective asscts and propertics, cxcept 1n the casc of cach of clauscs
(1) and (1) above to the extent any such breach, violation, creation of Encumbrance.
acccleration, vesting or modification does not, and could not reasonably be expected to interfere
in any matcnal respect with the operation of the Company's Business as currently conducted or
the consummation of the Transactions or adverscly impact i any matenal respect the value of
the Company’s Busincss as currently conducted

Section 2.6  Financial Statements; Undisclosed Liabilities; Indebtedness; Credit
Support Arrangements; Internal Controls and Procedures

(a)  Truc and complcte copics of the Financial Statements have been
previously made available to Parent  Each of the balance sheets included in the Financial
Statements (including any related notes and schedules thereto) fairly presents, in all matenial
respects, the financial position of the Company or the Company Subsidiary, as applicable, as of
its date, and each of the statements of income and cash {low included n the Financial Statements
(including any related notes and schedules thereto) fairly presents, 1n all matenal respects, the
results of operations of the Company or the Company Subsidiary. as applicable, for the periods
set forth theren, 1n cach casc 1n accordance with the books and records of the Company or the
Company Subsidiary, as applicable, and GAAP applied on a consistent basis throughout the
peniods covered thereby (except that such Financial Statements which are unaudited do not
contain all of the footnotes required under GAAP and are subject to normal and customary ycar-
end adjustments, which shall not be matenal)

{b)  Narther the Company nor any of the Company Subsidiarics has any
hahlity or obligation, whether absolute, accrued, contingent or otherwise, w hich 1s required to
be disclosed on a balunce sheet prepared in accordance with GAAP or disclosed or reserved
aganst in the notes thereto. other than (1) habilities shown in the Financial Statements of the
Company or any of the Company Subsidiaries or the notes thereto, or (n) liabilities and
obhgations icurred 1n the ordinary course of business consistent with past practice since the
Last Balance Sheet Date

(¢} Neirther the Company nor any Company Subsidiary has any habilities or
obligations of any kind (including any continuing indemnification obligations or guarantecs)
relating to the Company’s ownership or disposition of the stock and/or asscts of any Affiliate
prior fo the date hercof

(d) Except as sct forth in Schedule 2 6(d), or for transactions. arrangements
and other relationships otherwise specifically identitied on the Financial Statements, nonc of the
Company or any of the Company Subsidiarics has or 15 subject to any “Off-Balance Shect
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Arrangement™ (as defined 1n ltem 303(a)(4)(n) of Regulation S-K promulgated under the
Secuntics Act)

(¢}  Excoept for Indebtedness reflected in the balance sheets included 1n the
Financial Statements or as sct forth on Schedule 2 6(e), none of the Company and the Company
Subsidiaries has any Indcbtedness outstanding at the date hereof  Each of the Company and the
Company Substdianics 1s not in default with respect to any outstanding Indebtedness or any
instrument relating thereto and except as sct forth on Schedule 2 6{¢), no such Indebtedness or
any wstrument or agreement relating thereto purports to limit the operation of the Business of the
Company or thc Company Subsidiarics Complete and correct copics of all mstruments and
agreements (including all amendments, supplements, waivers and consents) relating to any
Indebtedncess of the Company and the Company Subsidiaries have been furmished or made
available to the Parent

(f) Except as set forth on Schedule 2 6(f), there are ne Credit Support
Arrangements outstanding with respect (o the Company or the Company Subsidiaries or any of
therr respective rights, asscts or businessecs

(g)  The financial books and rccords of the Company and the Company
Subsidianes are complete and correct in all material respects, have becn maintained in
accordance with good business practice. and reflect the basis for the financial position and results
of opcrations of the Company and the Company Subsidiancs sct forth in the Fiancial
Statements

(h)  The Company and the Company Subsidianics maintain a system of internal
accounting controls sufficicnt to provide reasonable assurance that (1) transactions are executed
m accordance with management's gencral or specific authorizations, (1) transactions are
recorded as necessary 1o permit preparation of financial statements in conformity with GAAP
and to maintain asset accountability. (11) access to asscts 1s permutted only in accordance with
management’s general or specific authonzation, and (1v) the recorded accountability for assets 1s
comparcd with the existing assets at reasonable intervals and appropriate action is taken wath
respect to any differences  The Company has made available to Parent complete and correct
copices of, all written descriptions of, and all policies, manuals and other documents
promulgating. such intcrnal accounting controls

1) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
Section 2.7 Compliance with Law
(a) Except as set forth in Schedule 2 7(a),

(v the Company and cach Company Subsidiary are conducting, and
since January 1, 2005, have conducted, their businesses 1in compliance, 1 all
matcnial respects, with all Laws applicable to them and their respective properties,

(n)  the Company and cach Company Subsidiary hold, own or posscss,
and have been in compliance in all matenal respects with all permats, licenses,
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variances, certifications, cxemptions, authorizations, orders and approvals
("Permuts™) necessary to own, lcase or operate their respective properties and to
permut the continued lawful conduct of their businesses as now being conducted,
and

(111)  the Transactions will not result in the cancellation, modification,
termination or suspension of any Pernuit, except for any such cancellations,
madifications, terminations or suspensions which, individually or in the
aggregate, arc not material to the Company and the Company Subsidianies

(b) Schedule 2 7(b) lists

(1) all citations, notices of violations or notices of investigation
resulting 1n any matenial Liability (or alleging any material hability if no final
deternmunation of liabihity has been made) to the Company or any of the Company
Subsidiaries since January 1, 2005,

(1)  all Orders and administrative or judicial enforcement proccedings
from any Governmental Entity recerved by the Company or any of the Company
Subsidiaries since January 1, 2005 involving the business or operations of the
Company or any Company Subsidiary,

(11)  the results of cach federal or state health or safety inspection since
January 1, 2005 relating to the Company or any Company Subsidiary, including
any responses thereto filed by the Company or the Company Subsidiary,

(1v)  a summary of cach audit (including any audits by any insurance
company or carricr) relating to the salety of the Company's or Company
Subsidiaries” operations (including any action plans prepared in response thereto)
which, to the Knowledge of the Company, has been prepared since January 1,
2005, and

(v)  XXXXXXXXXXXXXXXXXX

(¢)  Neither the Company nor any Company Subsidiary nor the conduct of any
of their respective businesses 1s i conflict with, or 1n default or violation of, any applicable
Laws. Permits or arbitration awards applicablc to the Company or any Company Subsidiary or
by which 1ts or any of their respective propertics are bound or affected, except for any such
conflicts, defaults or violations which could not. individually or 1n the aggregate, reasonably be
expected to interfere 1n any matenal respect with the operation of the Company’s Business as
currently conducted or the consummation of the Transactions or adverscly impact in any maternial
respect the value of the Company's Business as currently conducted

Scction 2.8  Litigation, Accidents and Incidents

(a)  Except as disclosed in Schedule 2 8(a), there are no claims, actions,
arbitrations, judgments, decisions. settlements, writs, stipulations, decrees, lawsuits, claims of
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liability, complaints. injunctions, orders. proccedings or governmental investigations (*Actions™)
pending or, to the Knowledge of the Company, threatened against or affecting the Company or
any Company Subsidiary

(b}  Schedule 2 8(b) lists all accidents or incidents occurring subsequent to
January 1, 2005 that have or reasonably could result in an Action against the Company or any
Company Subsidiary. including any Federal Railroad Administration reportable mjuries or
derailments or damage to property

(¢)  The Company and the Company Subsidiarics are not subject to any
outstanding and unsatisficd Orders  Each of the Company and the Company Subsidiaries has not
received any written notice trom any Governmental Entity of any pending or threatened Action
by any Governmental Entity relating to the Company or any Company Subsidiary

Section 2.9 Employees and Emplovee Benefit Matters

(a) Schedule 2 9(a) scts forth a correct and complete list of all of the
cmployccs of the Company and the Company Subsidianes as of the date hercof

(b)  Except as sct forth in Schedule 2 9(b), neither the Company nor any
Company Subsidiary has any written or oral employment or severance agreements with any of its
cmployccs, other than oral employment agreements or wrntten offer letters which arc tcrminable
at will

{c)  Except as sct forth im Schedule 2 9(c), neither the execution and delivery
ol this Agreement nor the consummation of the Transactiony (cither alone or in combination with
another cvent) will (1) result in any payment (including severance payments) becoming duc, or
increase the amount of any compensation duc, to any employee of the Company or any Company
Subsidiary. (11) increase any benefits otherwise payable under any Employee Benefit Plan,
(1) result in the acceleration of the ime of payment or vesting of any such compensation or
benefits, or (1v) result 1n the payment of any amount or the provision of any bencefit that could,
individually or in combination with any other such payment or benefit, constitute an “excess
parachute payment.” as defined in Scction 280G(b)(1) of the Code

(d)  Necither the Company nor any Company Subsidiary has any plan. Contract
or commitment, whether legally binding or not, to create any additional Employee Benefit Plan,
policics or arrangements that are intended to cover employees of the Company or any Company
Subsidiary or to modify any Employee Benefit Plan in a manner that could increasc the benetits
provided to any employces of the Company or any Company Subsidiary thercunder except for
such mcreascs that oceur in the ordinary course of business consistent with past practice Further,
the execution and delivery of this Agrcement will not it or restrict the night of the Company
or any Company Subsidiary to merge, amend or terminate any Employce Benefit Plan

(c) All matenal Employce Benefit Plans arc histed 1in Schedule 2 9(¢) With
respect to each such Employee Benefit Plan, the Company has made available to the Acquirer
current, accurate and complete copies of cach of the following together with, when applicable,
all amendments (1) the plan document. or if the plan has not been reduced to writing, a wnitten
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summary of 1ts matcnal terms. (1) 1f the Employce Bencfit Plan 1s subject to the disclosure
requirement of Title I of ERISA, the summary plan description. {m) if the Employee Benefit
Plan 1s intended to be quahfied under Section 401 (a) of the Code, the most recent determination
letter 1ssued by the IRS. (1v) if the Employee Benefit Plan 1s subject to the requirement that a
Form 5500 scrics annual report/return be filed, the three most recently filed annual
reports/rcturns and all exhibits attached thereto, (v} all related trust agreements, group annuity
coniracts and admimstrative service agreements and (vi) for each Employec Benefit Plan that 1s
funded, the three most recent financial statements and actuarial reports for such Employce
Benetit Plan

(N The Employee Benefit Plans have been administered 1n all material
respects in accordance with their terms and comply in all matenal respects with the requirements
of ERISA and the Code  All contributions, premiums and expenses, 1f any, due under each
Employce Benefit Plan have been timely made Any Employee Bencfit Plan intended te be
qualiticd under Section 401 (a) of the Code has been determined by the IRS to be so qualified or
has been submitted to the IRS to obtain such a determimation within the applicable remedial
amendment period, as defined in Treas Reg § 1 401(b)-1 There are no pending, nor has the
Company received written notice of any threatened, claims against or involving any of the
Employcc Benefit Plans (other than claims for benefits 1n the ordinary course), and no Employce
Benefit Plan 1s currently under governmental investigation or audit, and to the Knowledge of the
Company, no such mvestigation or audit has been threatened Neither the Company nor any
Company Subsidiary (1) has incurred or has any hability under Title IV of ERISA or (11) has ever
maintamed or contnbuted to any Employee Benefit Plan subject to Title TV of CRISA

(g)  Netther the Company nor any Company Subsidiary, nor, to the Knowledge
of the Company, any other “disqualificd person™ or “party 1n interest™ (as defined 1in Section
4975(eK2) of the Code and Scchion 3(14) of ERISA, respectively) has engaged 1n any
transactions in connection with any Employece Benefit Plan that would result 1n the imposition on
the Company of a matenal penalty pursuant to Sectton 502 of ERISA, matenal damages
pursuant to Scction 409 of ERISA or a material 1ax pursuant to Section 4975 of the Code

th)  To the Knowledge of the Company, cach Employce Benetit Plan that 1s
subject 10 Section 409A of the Code has been administered in good finth compliance with the
applicable requirements of Section 409A of the Code and all applicable IRS and Treasury
Department gumidance 1ssued thercunder  Nonc of the transactions contemplated by this
Agreement will constitute or result in a deferral of compensation subject to Section 409A of the
Code

()] Except as disclosed 1n Schedule 2 9(1)

(1 neither the Company nor any Company Subsidiary 1s a party to. or
bound by, any collective bargaiming agrecment. Contract or other agreement or
undersianding with a labor union or labor organization,

{n) there are no unfair labor practice, labor arbitration or gricvance
proceedings pending or, to the Knowledge of the Company, threatened against the
Company or any Company Subsidiary,
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(m)  neither the Company nor any Company Subsidiary 1s delinquent 1n
payments to any of 11s employees, for any wagces. salancs, commissions, bonuscs
or other direct compensation for any services performed by the date hereof or
amounts required to be reimbursed by them to the date hereof, including overtime
pay or other amounts payable under federal or state wage-hour laws,

(1v)  the Company and cach Company Subsidiary 1s in compliance, in
all matenal respects, with all apphicable federal, state and local Laws, rules and
regulations respecting employment, employment practices, labor, terms and
conditions of employment, termination of employment, benefits, wages and
hours, including the Worker Adjustment and Retraiming Notification Act and
thosc of the United States Railroad Retirement Board,

(v)  cach person who performs services for the Company or any
Company Subsidiary has been, and 1s. properly classificd as an employce or
independent contractor under applicable Law,

(vi)  no action, complaint, charge, inquiry. proceedings or investigation
by or on behalf of any employee. prospective employee, former employee, labor
orgamization or other representative of the employces of the Company or any
Company Subsidiary 1s pending or, to the Knowledge of the Company,
threatened,

(vu)  neither the Company nor any Company Subsidiary has closed any
plant or facility, effectuated any layotfs of employces or implemented any carly
retirement, scparation or window program since January b, 2005, nor has any
such action or program been planned or announced for the future,

(vinr) neither the Company nor any Company Subsidiary 1s a party to, or
otherwise bound by, any consent decree with, or citation by, any Governmental
Entitics relating to employees or employment practices.

(1x)  to the Knowledge of the Company, no labor union or labor
organization 1s presently seeking, 15 threatening to seck. or has sought since
January 1. 2005, to represent or orgamze any of the Company’s or any Company
Subsidiary’s employees, and

(x)  neither the Company nor any Company Subsidiary has experienced
any labor strike, dispute, lockout, slowdown, stoppage or other labor dispute since
January 1, 2003, and, to the Knowledge of the Company, nonc are threatencd

{)] There arc no Employce Benefit Plans that provide health, life insurance or
other welfare benefits to retired or other terminated employees of the Company or a Company
Subsidiary. other than continuation coverage required by COBRA
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Section 2.10 Taxes
(a) Except as set forth in Schedule 2 10

n all Tax Returns required to be filed by or on behalt of the
Company and/or the Company Subsidiaries have been filed (taking into account
any cxtenston of time to file), all such Tax Returns are truc and correet, all Taxes
required to be paid by or on behalf of the Company and/or the Company
Subsidiarnies, or with respect to any of their properties (whether or not shown on a
Tax Return) have been paid and adequate reserves in accordance with GAAP arc
provided for on the Financial Statements for any Taxes not yet due and payable.

(n)  there are no proposed deficiencics or other claims for unpaid Taxes
proposed, threatened or asserted against the Company or any Company
Subsidiaries,

(i)  all Taxes that the Company, or any Company Subsidiarics, 1s
required to withhold or collect (including Taxcs relating to compensation or
benefits provided to employees, ncluding pursuant to the United States Railroad
Retirement Board) have been duly withheld or collected and have been timely and
properly paid over, as required, to the appropnate taxing authonity,

(1v)}  there are no audits or proccedings in progress, nor to the
Knowledge of the Company. pending wath respect to Taxes of the Company or
any of its Subsidiarics,

v) no warvers of statutes of limitations have been given with respect
to any Taxes with respect to the Company or any Company Subsidiary, which
waivers are tn effect as of the date hereof,

(vi)  the Company has delhivered or madce available to Acquiror true and
complete copics of (1) all Tax Returns of the Company and the Company
Subsidianes since January 1, 2002 and (1) all pnivate letter rulings, revenue agent
reports, closing agreements, seitlement agrcements, deficiency notices and any
similar documents submitted by. recerved by or agreed to by or on behalf of the
Company or any of the Company Subsidiarics and related to Taxes since January
1. 2003,

(v}  no claim has been made by a taxing authority tn a junisdiction
where the Company or any ot the Company Subsidiancs docs not file Tax
Returns that any such company 1s or may be subject to Tax in such junisdiction,

(vin) the Company and the Company Subsidiaries have not nor have
ever been (nor does the Company or any of the Company Subsidianes have any
lability for unpaid Taxes because 1t once was) a member of an aftibated.
consolhidated, combined, unitary or sumilar group The Company or any of the
Company Subsidiarics 1s not a party to any Tax allocation, Tax indemnity or Tax
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sharing agreement or 1s liable for the Taxes of any other person under U S
Treasury Regulations §1 1502-6 (or any similar provision of state, local or forcign
Law). as transferce or successor, by contract or otherwise,

(1x)  the Company or any of the Company Subsidianies will not be
required 1o include any item of income 1n. or exclude any item of deduction from,
taxable income for any taxable period or portion thercof ending after the Closing
Date as a result of (1) any change in the method of accounting for a taxable period
or portion thercof ending on or prior to the Closing Date. (1) any intcrcompany
transaction (including any intercompany transaction subjcct to Sections 367 or
482 of the Code) cntered mnto on or prior to the Closing Date, (1n) any material
prepaid amount received on or prior to the Closing Date or (1v) any nstallment
sale or open transaction disposition made on or prior to the Closing Datce or for
any other reason,

(x)  the Company and the Company Subsidiaries have collected
substantially all sales, valuc-added and use Taxes required to be collected and
have remitted on a timely basis such amounts to the appropnate taxing authontics
(or have been furmished properly completed exemption certificates),

(x1)  no closing agrecment pursuant to Section 7121 of the Code (or any
similar provision of statc, local or forcign Law) has been entered into by or with
respect to the Company or any of the Company Subsidiarics,

(xn) no power of attorney has been cxecuted with respect to any matter
rclating to Taxces of the Company or any of the Company Subsidiancs that 1s
currcntly n force,

(xi) neither Company or any of the Company Subsidiaries has been a
party to any distribution in which the parties to such distnbution trcated the
distribution as onc to which Sections 355 or 361 of the Codc 1s applicablc,

(xrv) nenher the Company or any of the Company Subsidiarics has
entered nto any transactions that arc or would be part of any “reportable
transaction™ under Scctions 6011, 6111 or 6112 of the Code (or any similar
provision under any state, local or forcign Law), and

(xv) ncither the Company or any of the Company Subsidianics has been
a “United States real property holding corporation™ (within the meaning of
Section 897(c)(2) of the Code) during the applicable period specified m Section
897(c) 1 AN of the Code

Section 2.11 Material Contracts
(a) Schedule 2 11(a) sets forth a list of all contracts, commitments, leascs,

plans. agrcements and heenses to which the Company or any of the Company Subsidiarics 1s a
party or by which 1t or 1ts asscts or rights are otherwise bound (whether written or oral) that are
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matenial to the Company and the Company Subsidiarics, taken as a whole, including the
following (collectively, the “Matenal Contracts™)

) any Contract or purchase order (other than Equipment and
Machinery Leascs) to scll or lease equipment or provide services to any customer
that (1) provides for scheduled. fixed or guaranteed annual payments, or 1s
reasonably expected to result 1n payments from or to the Company or the
Company Subsidiarics, 1n cxcess of XXXXXXX in the aggregatce or (11) has a
term longer than XXXXXXXXXXXX,

(1) any Contract or agreement with any director, officer or stockholder
of the Company or any entity in which any director. ofticer or Selling Stockholder
or, to the Knowledge of the Company, any other Company Stockholder, has a
XXXXXXXXXXXXXXXXX or more dircct or indirect interest,

(1)  any Contract providing for stock awards or other equity-based
compensalion awards. bonuses. pensions, deferred or incentive compensation,
retircment or severance payments, protit-sharing, isurance or other benefit plans
or programs for any present or former ofTicer, consultant. director or cmployee of
the Company or any of the Company Subsidiaries. except as otherwisc cxpressly
disclosed 1n any schedule to this Agreement,

(iv)  any collective bargaming agreements or other agreements with any
labor union,

{v) any Contract (including any lcase for Equipment and Machinery)
for the lease or sublease as lessee, lessor, sublessee or sublessor of Real Property
or Personal Property of the Company or the Company Subsidiarics, or any
Contract concerning computer sofliware or other Company [P, requiring
scheduled. fixed or guaranteed annual payments, or reasonably cxpected to result
in payments from or to the Company or the Company Subsidiarics, in excess of
XXXXXXX 1n the aggregatc or that 1s othcrwise material to the Company or any
of the Company Subsidiarics,

(vi)  except for purchase orders issucd 1n the ordinary course of
business consistent with past practice and except for contracts or commitmenis for
or rclating to the purchase of inventory or supplics 1n the ordinary course of
business consistent with past practice, any Contract requiring payments 1n excess
of XXXXXXXX in the aggregaie for the purchase or sale of any Personal

Property.

(vin)  any Contract that hmits or purports to Iimit the ability of the
Company or any of the Company Subsidiarics to compete 1n any line of business
or with any Person or in any geographic arca or during any period of time or that
limits or purports to mit any other Person’s ability to compete with the Company
or any of the Company Subsidiaries, whether in any line of business or in any
geographical area or dunng any period of tume or otherwise,
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(vin)  any Contract concermng confidentiality, non-competition or non-
solicitation of cmployees, except for contracts that adhere to the Company’s
standard torm of agrcement 1n all matenal respects, a copy of which has
previously been provided or made available to Parent.

(1x)  any Contract for Indcbtedness or the guaranty. indemmity or
surctyship of Indebtedness of any Person,

(x) any Contract that rclates to the maintenance of railroad property
pursuant to which the Company pays in excess of XXXXXXX in any twelve
month period.

(x1)  any Contract that relates to railroad tanffs that (1) provides for
scheduled, fixed or guaranteed annual payments, or 1s reasonably expected to
result in payments to the Company or the Company Subsidiaries 1n fiscal year
2008, 1n excess of XXXXXXXXX 1n the aggregate or (11) involves in excess of
XXXXXXXXXXXXXXXXXX carloads in any onc-year period,

() any other Contract {or group of related Contracts) the performance
of which involves consideration i excess of XXXXXXXX or which 1s otherwise
matenal 1o the Business, and

(x1m) any license agreecment for the use of any third party Intellectual
Property, cxcluding hicense agreements for commercially available, oft-the-shelf’
soltware

{b) The Company has delivered or made available to the Parent a correet and
complete copy of cach Matenal Contract  Except as set forth on Schedule 2 4(b) and Schedule
2 5 hereof, to the Know ledge of the Company. cach Matenal Contract 1s legal. vahid, binding,
entorceable, and 1n full foree and elfect and will continue to be legal, valid. binding. enforceable,
and in [ull force and cffect without any modification that would interfere in any matenial respect
with the conduct of the Company's Business as currently conducted immediately following the
consummation of and after giving cffect to the Transactions Except as st forth on Schedule
2 4(b) and Schedule 2 § hereof, neither the Company and the Company Subsidianies nor, to the
Knowledge of the Company. any other party to any Material Contract to which the Company or
the Company Subsidiaries 1s a party. 1s 1n breach or default in any material respect in complying
with any provisions thercof and no event has occurred which with or without notice or lapsc of
time, or both, would constitute a breach or default that would interfere 1n any matenal respect
with the conduct of the business as currently conducted, or permit termination, modification, or
acccleration under any Material Contract  Except as set forth on Schedule 2 1 1(b), the Company
has not received any written notice of the intention of any party to terminate any Matenal
Contract, whether as a termmation for convenience or for default of the Company thereunder

Section 2.12 QOperational Matters

(a)  Schedule 2 13(a) hists all major “on-track™ equipment failures during the
immediately precedng six (6) month penod
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(b)  Schedule 2 12(b) lists, by dollar volume paid for calendar year 2007, the
top twenty (20) customers of the Company and the Company Subsidianes
XXXXXXXXXXXX

Section 2.13 Brokers and Finders In conncction with the negotation of this
agrcement or the consummation of the Transactions, no broker, finder, agent, investment bank or
other intermediary has acted directly or indirectly for the Company. and the Company has not
incurred any obhigation to pay any brokerage, finder's or other fee or commussion to any Person

Scction 2.14 Absence of Certain Changes

(a) Except as set forth on Schedule 2 14(a), since December 31, 2007, no
event, change or circumstance has occurred, which, individually or in the aggregate, has had, or
could be reasonably be expected to have a Matenal Adverse Effect on the Company

(b}  Since December 31, 2007, the Company and the Company Subsidianes
have, 1n all matenal respects, operated and conducted their respective businesses and operations
in the ordinary course of busimess consistent with past practice and, except as sct forth in
Schedule 2 14(b), there has not occurred any event that, 1f 1t had taken place following the
exccution of this Agreement, would not have been permitted by Scetion § 1

Section 2,15 Environmental Matters,
(a)  Lxcept as set forth on Schedule 2 15

m the Company and cach Company Subsidiary arc 1n comphance 1n
all matenal respects wath all, and have not violated in any matenal respect any,
applicable Environmental Laws,

() the Company and each Company Subsidiary have oblained all, and
have not violated in any matcnal respect the terms and conditions ot any, matenal
Environmental Permits required by applicable Environmental Laws.

(i)  neither the Company nor any Company Subsidhary 15 aware of any
events, circumstances or changes n legal requirements that would rcasonably be
expected to prevent the Company or any Company Subsidiary from (or matcriatly
increase the burden on the Company or any Company Subsidiary of) complying
with applicable Environmental Laws or obtaining, rencwing or complying wath all
Environmental Permits required under such laws,

(tv)  ncither the Company nor any Company Subsihiary has received
notice of any existing or pending Environmental Claim. and to thec Knowledge of
thc Company. no Environmental Claim 1s threatened, and the Company 1s not
aware of any circumstanccs, conditions or cvents that could rcasonably be
expected to result in an Environmental Claim against the Company or any
Company Subsidiary that would matcnally and adversely affect the Company or
any Company Subsidiary,
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(v)  there are and have been no Matenals of Environmental Concern, or
other conditions, at, on, under or emanating from any property currently or, to the
Knowledge of the Company. formerly owned, leased or operated by the Company
or any Company Subsidiary. or at any other location (including any location used
for the storage, disposal, recyeling or other handling of any Materals of
Environmental Concern), that could rcasonably be cxpected to give nse to any
material hability of. or result in material cost to. the Company or any Company
Subsidiary ansing under or relating to any Environmental Law,

(v1)  ncither the Company nor any Company Subsidiary has received
any written request for information, or has been notified that it 1s a potentially
responsible party. under the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 or any similar statec Law with respect to
any on-sitc or off-site location for which hability has not been finally resolved,
and

(vin)  neither the Company nor any Company Subsidiary has assumed or
retained any obhigation under any Environmental Law or concerning any
Matenals of Environmental Concern that could reasonably be expected to be
matenal to the Company or any Company Subsidiary

{b)  The Company has delivered to Parent true and complete copies of all
Environmental Reports containing material information that are n the possession or control of
the Company or any Company Subsidiary

Section 2.16 Related Transactions

(@)  Schedule 2 16(a) sets forth a correct and complete hist of (1) all
transactions, Contracts, Indebtedness, loans. advances or other arrangements, or any rclated
series thereof, (other than with respeet to the employment of a Company Stockholder and ral
scrvice and joint car leases with respect to Affilates, in cach case, in the ordiary course of
business consistent with past practice) between any Company Stockholder or any Affihate of a
Company Stockholder or their family members. on the onc hand. and the Company or any
Company Subsidiary, on the other hand, since January 1. 2005 and (1) all assets, properties and
services of any Company Stockholder, or any Affihate of a Company Stockholder or their family
members. used in connection with the Company”s or any Company Subsidiary’s business at any
time since January 1, 2005 Except as disclosed in Schedule 2 16 (a). at or prior to the Closing.
all such transactions, Contracts. Indebtedness, loans, advances and other arrangements shall be
terminated without any liabihity or obligation of the Company or any Company Subsidiary
There 1s no Indebtedness owed to the Company or any Company Subsidiary by any employee.
consultant, ofticer or director, other than salary advances and advances of travel cxpenscs in the
ordinary coursc of business consistent with past practice

(b)  Except as sct forth 1n Schedule 2 16(b). cach of the Contracts between any

Stockholder or any Affiliate of a Company Stockholder, on the onc hand. and the Company or
any Company Subsidiary, on the other hand, 1s terminable by the Company or the Company
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Subsidiary upon not morc than thirty (30) days’ prior written notice without the payment of any
penalty or termination fee

Section 2.17 Property

(a)  Schedule 2 17(a) sets forth a list ot all matenial Leased Reil Property used
or occupied by the Company or a Company Subsidiary pursuant to written or verbal agreements
(the “Real Property Lcases™) Each of the Real Property Leases 1s 1n full force and effect,
unimpaured by any acts or omissions of the Company or any Company Subsidiary Each Real
Property Lease constitutes the legal, valid and binding obligation of the Company or the
Company Subsidiary that 15 party to the applicable Real Property Lease, enforecable against the
Company or Company Subsidiary in accordance with 1ts terms except (1) as enforceability may
be limited by bankruptcy, insolvency. reorgamization, moratorium or similar laws from time to
time n cffcct affecting the enforcement of creditors’ nghts generally or by general principles of
cquity, and (1) as the remedy of specific performance and injunctive and other forms of cquitable
rchef may be subject to equitable defenses and to the discretion of the court before which any
procceding thercfor may be brought Al rent and other sums and charges payable by the
Company or Company Subsidiary under cach Real Property Lease are current  Neither the
Company, the Company Subsidianes nor, to the Knowledge of the Company, any other party to
any Real Property Leasc. 1s 1n breach or default 1n any matenial respect in complying with any
provisions thercof No notice of default or termination under any Real Property Leasc has been
received by the Company or any Company Subsidiary and no event has occurred which with or
without notice or lapse of time. or both, would constitute a breach or default that would interfere
in any material respect with the conduct of the Business of the Company as currently conducted.
or permit termination, modification, or acccleration under any Real Property Lease

{b) Schedule 2 17(b) scts forth a hst of all material Owned Real Property The
Company and cach Company Subsidiary has good and valid title to 1ts respective Owned Real
Property free and clear of all Encumbrances other than Permittcd Encumbrances

(¢)  Other than as set forth in Schedule 2 ] 7(¢). the Company and cach
Company Subsidiary has sufficient property interests in tts Real Property to operate 1ts Business
as 1t 1~ operated at the date of this Agreement

(d)  Except as sct forth in Schedule 2 17(d), neither the Company nor any
Company Subsidiary. as applicable, has entered into any Contract, commitment, lcasc or other
agreement o sell, convey, assign or otherwise transfer any of the Real Property on which the
Railroad Asscts operated by the Company or the Company Subsidiaries are located

(e) Schedule 2 17(c} sets forth a list of all material tangible personal property
owned by the Company, and the Company has good, valid and marketable title to all material
tangible personal property owned by 1it, free and clear of all Encumbrances other than Permutted
Encumbrances

)] All matcnal tangible personal property of the Company 1s 1n good
working order, normal wear and tear excepted, in all matenal respects
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(g}  The Company or the Company Subsidiarics own (or in the casc of lcased
or licensed assets or properties, have a vahid nght to use) all of the assets and propertics of any
kind or nature necessary to pcrmit Parent 1o operate the Business of the Company and the
Company Subsidianes from and after the Effective Date in the same manner and to the same
extent, in all matenal respects. as the Business 1s currently conducted by the Company and the
Company Subsidianes

Scction 2,18 Insurance

(a) Schedule 2 18(a) sets forth a truc and complete list of all policies of
property, casualty, liability and other insurance (other than any insurance policies relating to the
Employce Benefit Plans) 1n ctfect duning the peniod on or after January 1, 2005, including the
applicable deductibles thereunder. insuning the propertics, assets, employeces, otficers, directors,
business and/or operations of the Company and/or the Company Subsidianies (collectively, the
“Policies™) and a claims history since January 1, 2005 Such Policies cover agamst the risks
normally insured against by cntitics 1n the same or simalar lines of business as the Company and
the Company Subsidiarics m coverage amounts typically and reasonably camed by such cntitics

(b)  All Pohcies are valid and n full force and effect, no written notice of
cancellation or termination has been received by the Company or any Company Subsidiary with
respect to any such Policy, and coverage for the Company and the Company Subsidiaries under
the Policies wall continue until the Closing, subject to the payment by the Company of the
apphicable premiums  All premiums due thereunder have been paid  Neither the Company nor
any Company Subsidiary 1s 1n default under any provisions of the Policies, and there 1s no claim
by the Company or any Company Subsidiary pending under any of the Policies as to which
coverage has been questioned, denied or disputed by the underwriters or issuers of such Policics

Section 2.19 Bank Accounts. Schedule 2 19 lists all bank accounts currently used or
held by the Company or a Company Subsidiary and the authonized signatories associated
therewith

Section 2.20 Intellectual Property

(a)  The Company and cach Company Subsidiary owns, free and clear of all
Encumbrancecs, all nght, titlc and intercst 1n and to, or has a sufficicnt and legally enforceable
license or other right to use. any and all Intellectual Property used in the conduct of 1ts business
and operations as currently conducted or as currently proposed to be conducted (collectively, the
“Company [P™) Schedule 2 20 contains a complete and accurate List of all of the registered
patents, copyrights, trademarks, matenal non-registered trademarks and other indicators of
sourcc, domain names, and applications to register any of the foregoing, included in the
Company IP owned by the Company or any Company Subsidiary

(b)  The Company and cach Company Subsidiary take and have taken
rcasonable and appropriale steps to protect and preserve the Company IP, including the
confidentiality of any trade sccrets or other confidential or propnetary information or materials
that compnise any part of the Company [P
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(¢}  All registrations and applications of any Intellectual Property included n
thec Company IP and owned by the Company or a Company Subsidiary (1) are subsisting and
have not expired or been abandoned or cancelled, and (1) are not and will not be rendered
invalid, unenforccable or otherwise negatively smpacted by any public disclosure, sale, offer for
sale or other activity or inactivity by the Company or any Company Subsidiary

(dY  The conduct of the Company’s and cach Company Subsidiary’s business,
and their use of the Company IP owned by any of them, docs not infringe upon, nmisappropriate,
conflict with or otherwise violate the nghts of any other Person and, to the Knowledge of the
Company and cach Company Subsidiary, no other Person 1s infringing on, misappropriating or
otherwise violating any of the Company’s or Company Subsidiary’s rights in any such Company
IP As of the date hereof. there 15 no suit, claim, action, investigation or proceeding made,
pending, conducted, brought, or, to the Knowledge of the Company, threatened, by a Person
alleging any such infringement, misappropriation, contlict or violation, by the Company or any
Company Subsidiary Neither the Company nor any Company Subsidiary 1s subject to any
Order that restricts or impairs the use of the Company IP

()  The Company and cach Company Subsidiary have valid hicenses
providing for the necessary number of authonized uscers for all of the software forming part of the
Company IP or off-the-shelf softwarc uscd by the Company or any Company Subsidiary 1n the
conduct of 1ts business

Section 2.21 Exclusive Dealing Neither the Company nor any Company Subsidiary 15
a party to any contract, commulment or other agreement relating to any Takeover Proposal

Section 2.22 Regulatory Matters

(a)  The Company and cach of the Company Subsidianics have filed all
rcgulatory reports. schedules, forms, statements. registrations and other documents, together with
any amendments required 10 be made with respect thereto, that they were required to file since
January 1, 2005 with (1) any domestic or foreign industry self-regulatory organization (“SRO™)
and (1) any other federal, state or foreign governmental or regulatory agency or authority
(collectively with all SROs, “Repulatory Agencies™)., and have timely paid all Taxes, fees and
assessments due and payable in connection therewith  Except as disclosed in Schedule 2 22 and
for normal examinations conducted by a Regulatory Agency in the regular coursc of business of
the Company and the Company Subsidiaries, no Regulatory Agency has initiated any proceeding
or, to the Knowledge of the Company, investigation into the business or opcrations of the
Company or any of thc Company Subsidiarics since January 1, 2005 There 1s no matenal
unresolved violation, cniticism or cxception by any Regulatory Agency with respect to any report
or statement rclating to any ¢xaminations of the Company or any of the Company Subsidianes

(b)  Neither the Company nor any Company Subsidiary 1s subject to any ccasc
and desist or other order 1ssued by, or 1s a party to any wntten agrecment, consent agreement or
memorandum of understanding with, or 1s party to any commitment letter or similar undertaking
1o. or 1s subject to any order or direcuve issued by, or is a recipient of any supervisory letter from
or has adopted any resolution of its board of directors at the request of. any Regulatory Agency
or other Governmental Entity that restricts the conduct of its business or that in any manner
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relates to its capital adequacy, 1ts credit policies, its management or its business (cach, whether
or not sct forth in the schedules to this Agreement, a “Company Regulatory Agreement™). nor
has the Company or any of the Company Subsidianics been advised sinee January 1. 2005, by
any Regulatory Agency or other Governmental Entity that it 1s considering 1ssuing or requesting
any such Company Regulatory Agrecment

Section 2.23 Condition of Lines; Personal Property Exccpt as sct forth on Schedule
2 23, the physical condition of the Rail Facilitics 1s sufficient, i all matenal respects, to operate
the Business as currently operated  All Personal Property of the Company and the Company
Subsidiarics necessary to operate the Business as it 1s currently conducted 15 1n working order as
of the date hereof and 1s suitable for the purposes for which 1t 1s being used (taking into account
ordinary wear and tear and the need for ordinary and routine maintenance and repairs) Each of
the Company and the Company Subsidianes has or will on the Closing Date have good and valid
title, free and clear of all Encumbrances (except for Permitted Encumbrances), or vahd leaschold
interests or rights under contract to use, all Personal Property owned, leased or used n the
Business

Section 2.24 No Voting Requirements o vote or written consent of the holders of
any class or scrics of the Company’s capital stock 1s necessary, whether under applicable Law or
otherwise, to approve and adopt this Agreement and the Transactions

Section 2.25 State Takeover Statutes The Company has, or will have prior to the
Effecive Time, taken all necessary action so that no “business combination,™ “moratorium,”
“fair value,” “control sharc acquisition™ or other state antitakeover statute or regufation,
including Section 203 of the DGCL and applicable provisions of the Mississippt Code of 1972,
as amended, will be apphcable (o this Agreement or the Transachions by reason of the Company
bemng a party to this Agrcement, performing its obligations hereunder or consummating the
Transactions

Section 2.26 Rail Facilities and Related Contracts The Company and the Company
Subsidiaries hold sufficient indefeasible property interests and indefeasible operating nghts in
and to the rail ines depicted on the maps referenced in Schedule 2 26, and to the adjacent yards,
spur tracks and other rail facility appurtenances thereto (collectively, the “Rail Facilities™) to
permit the Company and the Company Subsidiaries to conduct rail freight operations on and over
the Rail Facilitics as such operations are conducted by the Company and the Company
Subsidiarics on the date of this Agreement  The individual parcels of land that constitute the
Rail Facihties of cach hine arc contiguous to each other, with no gaps or strips, from onc end
point of cach linc to the other cnd point of cach such ime  Furthermore, the Railroad Assets, as
of the datc of this Agreement, compnise the assets necessary, 1n all matenal respects, to operate
the Businesses as currently operated and consistent with past practicc  Neither the Company nor
any of the Company Subsidiaries 1s a party to any Contract or subjcct to any Order that would
depnive the Company or any of the Company Subsidiaries of the ability to operate substantially
as the Company and the Company Subsidiancs operate over the Rail Facilimes on the date of this
Agreement, or that would deprive the Company or any of the Company Subsidiaries of the
abihty to (1) serve dircetly all customers that may be served directly by them on the date of this
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Agreement or (1) interchange with the carmiers histed on Schedule 2 26 at or near the locations
hsted on Schedule 2 23

ARTICLE 1II

REPRESENTATIONS AND WARRANTIES OF THE SELLING STOCKHOLDERS

Each of the Sclhing Stockholders, scverally and not jointly, represents and warrants to the
Parent and the Acquirer as set forth below

Section 3.1 Organization and Qualification Such Selling Stockholder (unless an
individual) 1s an cntity duly organized, validly existing and 1n good standing under the laws of
the junisdiction of its organization and such Selling Stockholder has all requisite corporate or
other power and authonty. or capacity, as the casc may be, to own or leasc and operate its
propertics and to carry on s business as now conducted

Scction 3.2  Authorization and Validity of Agreement Such Sciling Stockholder
has all requisite power and authonty, or capacity, as the casc may be. to cxecute and deliver this
Agreement and to perform all of its agreements and obhigations hercunder, and to consummate
the Transactions, whether or not such Selling Stockholder s a natural person  This Agreement,
whether or not such Sclling Stockholdcr 1s a natural person, has been duly authonized, executed
and delivered by such Selling Stockholder This Agreement, whether or not such Selling
Stockholder 1s a natural person, constitutes the legal, valid and binding obligation of such Selling
Stockholder. enforccable against such Selling Stockholder in accordance with its terms, except as
such validity, binding effeet or enforccability may be mited by bankruptcy, insolvency and
similar Laws afTecting creditor’s nights generally or equitable prineiples relating to the
availability of remedics

Section 3.3 No Violations The execution and delivery ot this Agreement by such
Selling Stockholder, the performance and compliance by such Selling Stockholder with the terms
hercof, and the consummation of the Transactions will not conflict wath, result 1n a breach or
violation of. constitute a default {with or without due notice or lapse of time or both) under, or
give rise to any Encumbrance on the Company Stock held by such Selling Stockholder under
(a) any provision of the charter or By-Laws or the comparable orgamizational documents. if any,
of such Sclling Stockholdcer (other than an individual), (b) any Law applicable to such Sclling
Stockholder, or such Sclling Stockholder’s respective propertics or assets, including the
Company Stock held by such Selhing Stockholder. or (¢) any contract, commitment, Icase,
agrecement, mortgage, note, bond, indenture or other instrument or obhgation te which such
Sclling Stockholder 1s a party or by which it or 1ts assets, including the Company Stock held by
such Sclling Stockholder, 1s bound

Section 3.4  Consents and Approvals Except as sct forth in Schedule 2 § and
assuming the consents, approvals, authorizations or permits and filings or noufications referred
to in Section 2 4 arc duly and timely obtaincd or made, no consent. notice. approval. waiver.
license or other authorization or action by or [iling. registration or qualification with any
Governmental Entity or any other Person (including any party to any agreement with such
Sclling Stockhalder) 1s required 1n connection with the exccution and delivery by such Sclling
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Stockholder of this Agreement. the consummation by such Selling Stockholder of the
Transactions, or the performance by such Sclling Stockholder of 1ts obligations hercunder

Section 3.5 Title to Company Stock All shares of capital stock of the Company sct
forth opposite such Sclling Stockholder’s name on Exhibit C arc owned bencficially and of
record as of the date hereof and as of the Closing Date by such Sclling Stockholder, as the case
may be, and arc free and clear of any Encumbrances  In addition, XXXXXXXXXXXXXXXX
On the Closing Date, such Selling Stockholder will transfer 1its Company Stock to Acquirer free
and clear of all Encumbrances

Section 3.6 Investment Decision Such Sclling Stockholder has relied upon, and 1s
making 1ts decision to scll its Company Stock solely upon. such Sclling Stockholder’s
independent review and cvaluation of this Agreement i consultation with such Sclling
Stockholder’s financial, legal and tax advisors Such Selling Stockholder has sought and
received such advice of tinancial, legal and tax advisors as 1t deemed appropnate prior to
entering into this Agreement

Section 3.7 Brokers and Finders No agent. broker, Person, investment bank or firm
is or will be cntitled to any advisory, commussion or broker's or finder's fee or commission in
connection with any of the Transactions based on arrangements made by or on behalf of such
Selling Stockholder

Section 3.8  Litigation Except as set forth in Schedule 3 8 and except as would not,
individually or 1n the aggregate, reasonably be expected to prevent or materially delay or impede
the ability of such Selling Stockholder to consummate the Transactions, there are no (a) Orders
against such Selhing Stockholder or its Affiliates or (b) Actions pending or, to the knowledge of
such Selling Stockholder. threatened in law or in equity, or before any Governmental Entty,
against such Selling Stockholder or its Affilhates

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF THE PARENT AND THE ACQUIRER

The Parent and the Acquirer represent and warrant to the Company and the Sclling
Stockholders as set forth below

Section 4.1 Organization and Qualification The Parcnt 1s a corporation duly
incorporated. vahdly existing and in good standing under the laws of the State of Delaware and

has all requisite corporate or other power and authorily 10 own or lease and operate 1ts propertics
and to carry on 1ts business as now conducted The Acquirer 1s a corporation duly incorporated,
validly existing and in good standing under the laws of the State of Delaware and has all
requisite corporate or other power and authority to own or lease and operate its propertics and to
carry on 1ts business as now conducted

Section 4.2  Authorization and Validity of Agreement Each of the Parent and the
Acquirer has all requisite corporate power and authonty to execute and deliver this Agreement
and to perform all of its agreements and obligations hereunder in accordance with its terms  Thas
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Agrcement and the Transactions have been duly authorized by the board of dircctors of the
Parent and the Acquirer  This Agreement has been duly executed and delivered by each of the
Parcent and the Acquirer  This Agreement constitutes the Iegal, valid and binding obligation of
the Parent and/or the Acquirer, as applicable, enforceable against the Parent and/or the Acquurer,
as apphcable, m accordance with its terms, except as such validity, binding cftect or
enforccability may be hmited by bankruptcy. insolvency and similar laws atfecting creditor’s
rights gencrally or equitable principles relating to the availabihity of remedies

Section 4.3  No Violations The execution and delivery of this Agreement, the
performance and compliance by the Parent and the Acquirer with the terms hercof and the
consummation of the Transactions, and receipi of the consents and approvals referred to in
Scction 4 4. will not conflict with or result m any breach or violation of or detault (with or
without due notice or lapsc of ime or both) or creation of any Encumbrance under., or the
acccleration, vesting or moditication of any night or obligation undcr (a) any provision of the
charter, By-Laws or other orgamzational documents of the Parent or the Acquirer, (b) any Law
applicable to the Parent or the Acquirer or (c) any contract, commitment, lease, agreement,
morigage. note, mdenture or other instrument or obligation to which the Parent or the Acquirer 1s
a party or by which 1t or 1ts assets arc bound. in cach case except to the extent any such breach,
violation, creation of Encumbrance, acceleration, vesting or modification would not. individually
or 1n the aggregate, reasonably be cxpected to prevent or matenally delay or impede the ability
of the Parent and the Acquirer to consummatce the Transactions

Section 4.4 Consents and Approvals Except for (1) the filing of any required
applications or notices with the Governmental Entstics as set forth in Schedule 4 4 and approval
of such applications and notices. including, without mitation, the STB's exemption approval of
the control by Parcnt of the Company, (i1) the filing of the Certificate of Merger with the
Secretary of Statc of the Statc of Delaware pursuant to the DGCL, () the filing with the U S
Secunitics and Exchange Commuission of such reports under the Exchange Act, as may be
required 1n connection with the execution and delivery of this Agreement, (1v) the third party
consents and notices set forth on Schedule 4 4 and (v) such other consents, approvals, filings and
registrations the failure (o obtain which would not, individuaily or in the aggregate, reasonably
be expected to prevent or matenially delay or impede the ability of the Parent and the Acquirer to
consummate the Transactions, no consents or approvals of or filings or registrations with any
Governmental Entity. or of or with any third party, are necessary in conncction with the
exccution and dehvery by Parent and Acquirer of this Agreement, and the consummation by
Parcnt and Acquurer of the Transactions

Section 4.5 Brokers and Finders No agent, broker, Person, investment bank or firm
15 or will be entitled to any advisory, comnussion or broker’s or finder’s fee or commission from
the Company or any Sclling Stockholder 1n connection with any of the Transactions bascd on
arrangements made by or on behalf of Parent or the Acquirer

Section 4.6  Financial Ability XXXXXXXXXXXXXXX
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ARTICLE Y

CERTAIN OTHER COVENANTS OF THE PARTIES

Section 5.1 Conduct of Business Prior to Effective Time During the period from
the datc of this Agreement to the Effective Time, except as expressly required or permitted by
this Agreement, the Company shall, and shall cause cach of the Company Subsidiances to, (a)
conduct its business in the usual, regular and ordinary course consistent with past practice and in
comphance 1n all material respects with applicable Laws, (b) usc rcasonable best eflorts to
maintain and preserve intact 1ts asscts, business organization. employees and business
relationships and goodwill with third partics and rctain the services of its key officers and key
cmployeces and {¢) take no action which would materially adversely affect or delay mn any respect
the ability of cither Parent or the Company to obtain any nccessary approvals of any Regulatory
Agency or other Governmental Entity or any Third Party Conscnt required for the Transactions
or to perform 1ts covenants and agreements under this Agreement  Except as sct forth on
Schedule § 1, without the prior wntten consent of the Parent, between the date hercof and the
Lffective Time. the Company shall not take any of the following actions or permit any of the
Company Subsidiarics to take any of the following actions

m makc any matcnial change in the conduct of the business of the
Company or enter into any transaction other than 1n the ordinary course of
business consistent with past practice,

{u) (1) makc any change 1n its Certificate of Incorporation and By-
Laws, partnership agreements, limited liability company agreements and
certificates of formation (or comparable organizational documents. as applicable),
and (2) 1ssuc any additional equity 1nterests or grant any option, warrant, other
cquity-based award or right to acquirc any equity intcrests or 1ssue any security
convertible nto or exchangeable for cquuty interests or alter in any way any of its
outstanding equity inferests or make any change in outstanding equity interests or
the capitalization of the Company or any of the Company Subsidianies, whether
by reason of' a reclassification, recapitalization, stock split or combination,
cxchange or readjustment of shares. stock dividend or otherwise, or enter 1n1o any
agreement or understanding with respect to the sale or voting of its capital stock.,

(m)  make any sale, assignment, transfer, abandonment or other
conveyance or disposition of the assets, properties or nights (including any
Company IP) of the Company or any of thc Company Subsidiaries or any matenal
part thercof, except transactions pursuant to Contracts 1n effect on the date hercof
that arc disclosed on Schedule 5 1(1n) and disposittons of inventory or of womn-
out or obsolcte equipment for fair or reasonable valuc 1n the ordinary coursc of
business consistent with past practice.,

(1v)  subject any of the assets, propertics or nghts of the Company or
any of the Company Subsidiancs, or any part thereof, to any Encumbrance or
suffer such to exist, other than {(A) Permitted Encumbrances and (B) such
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Encumbrances as may arise in the ordinary course of business consistent with past
practice by operation of applicable Law and that will not. individually or in the
aggregate, be or reasonably be expected to be matenal to the Company or any of
the Company Subsidiaries,

{(v) redeem, retire, purchase or otherwise acquire, dircctly or indirectly,
any of the equity intercst of the Company or any of the Company Subsidaries or
declare, set aside or pay any dividends or other distribution n respect of such
cquity interest of the Company or any of the Company Subsidiaries (other than
dividends and distributions of cash by a direct or indirect wholly owned
Subsidiary to the Company),

(vi)  acquirc any assets, raw matenals or propertics with a valuc or
purchasc price in excess of XXXXXXX 1n the aggregate, other than 1n the
ordinary course of business consistent with past practice, or acquire any voung or
non-voling cquity sccurtics or similar ownership interests in any Person {other
than a Company Subsidiary). whether by merger, consohdation, purchase or
olherwise,

(vi)) (1) establish, adopt, enter nto, amend or terminate any Employec
Benefit Plan or any plan. agreement, program, policy. trust, tund or other
arrangement that would be an Employce Benefit Plan 1f it were in existence as of
the date of this Agrecement. except to the extent that any such amendments are
required by applicable Law, are necessary to preserve the tax-quahfied status of
any Employce Benefit Plan or do not result i an increase in benefits for the
present or former dircctors, officers or employces of the Company or any of the
Company Subsidianics. (2) grant any increase in the compensation or fringe
benefits of any present or former directors, consultants, officers or employees of
the Company or any of the Company Subsidianes (including any such increase
pursuant to any bonus, pension, profit-shanng or other plan or commitment),
except m accordance with preexisting contractual provisions or for increases in
salary or wages in the ordinary coursc of business consistent with past practice
(but any such increasc which will exceed XXXXXXX must be approved by the
Parent), (3) grant any scverance or termination pay 10 any present or former
director, officer or cmployee of the Company or any of the Company
Subsidiaries, and (4) loan or advance money or other propetrty to any present or
former dircetors, officers or employees of the Company or any of the Company
Subsidianics.

(vin) pay, lend or advance any amount to, or scll, transfer or lease any
propertics or asscis to, or enter mnto any agreement or arrangement with, any
Affihates,

(1x)  make any investment, cither by purchase of secunties. contribution
1o caputal, property transfer or purchase of any property or assets of any Person
(other than a wholly owned Subsidiary),
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(x)  takc any other action which the Company or any of the Company
Subsidianes rcasonably expects would cause any of the representations and
warrantics made by the Company 1n this Agreement not to remain truc and correct
1n any materal respect,

(x1)  makc any change in any method of accounting or accounting
principle, method, estimate or practice or write down the value ol any inventory
or wnite off as uncollectible any accounts receivable or any portion thercof, cxeept
as requircd by GAAP,

(xu1) make, change or revoke any clection or method of accounting with
respect to Taxes affectng or relating 10 the Company or any of the Company
Subsidiancs, file any amended Tax Return, surrender any night to claim a Tax
rcfund, cnter into any closing or other agreement or settlement with respect to
Taxes affecting or rclating to the Company or any of the Company Subsidiarics,
agrec to an cxtension of the statutc of lmitations wath respect to the assessment or
determination of any Taxes or take any other matenal action with respect 10
Taxes,

(xu1) cnter into any plan of hquidation or dissolution or file a petition 1n
bankruptcy under any provisions of federal or state bankruptcy law or consent to
the filing of any bankruptcy petrtron agamnst it under any sinular applicable Law,

(x1v) settle. compromise, release or forgive any Indebtedness. clawn or
liigation or waive or releasc any night thereto,

(xv}  make, enter into, modify. amend n any matenal respect or
tcrmmate any Contract or bid that. 1 in effect on the date hercof, would be a
Matcerial Contract, or otherwise waive, release or assign any matenial nights.
claims or benetits thercunder,

(xv1) amend, termmate or surrender any Lease, or fail to cxercisc any
nghts of rencwal with respect to any matenal Lease.

(xvi1) create, incur, 1ssuc, assume, guarantee or otherwise become hable
for (whether directly, contingently or otherwise) any Indebtedness (including
Credit Support Arrangements) or 1ssuc any mstrument convertible, excrcisable or
exchangeable for Indebicdness, or enter mnto any “keep-well™ or other agreement
to maintain the financial condition of another Person, or any other arrangement
having the cconomic ctfect of any of the foregoing,

(xvi) make or commit to make any capital expenditure in cxcess of
XXXXXXX mdividually or XXXXXXXX 1n the aggregate, or addition to
property, plant or cquipment used in 11s operations, other than ordinary repairs and
cmergency mamnienance,

(xix) lay off any employces or hire more than XXXXXXXX employeces,
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(xx) grant, amend. modify, extend or terminate any trackage rights
agreement. haulage agreement. power-run-through agreement, marketing
agreement, joint facihities agreement or other agreement with carmers matenially
affecting the operations on, or markcting of traffic to. from or over, the Rail
Facilities,

{xx1) abandon or discontinue service over all or any portion of the Rail
Facilities. or commence a regulatory proceeding (o facilitate any such
abandonment or discontinuance,

(xxu) cnter into any new line of business or discontinue any matenal hine
of busincss,

(xxm) enter nto, matenally amend or renew any agreement with a
shipper or receiver for movement of traffic over the Rail Facilitics,

(xx1v) cnter into any agrecment with a shipper or receiver that would
cause or facifitate the diversion of a matenial amount of traffic rom the Rail
Facilities. or

(xxv) cnter into or causc or permit the Company or any of the Company
Subsidiantes to enier 1nto any agreement or commit to take any action prohibited
by clauses (1) through (xx1v})

Section 5.2 Reasonable Best Efforts

(a) Each of Parcnt and the Company shall. and shall cause their respective
Subsidiancs to, use their reasonable best efforts (1) to take, or cause to be taken, all actions
necessary, proper or advisablc to comply promptly with all legal requirements which may be
imposcd on such party or any of their respective Subsidiaries with respect to the Transactions
and. subjcct to the conditions sct forth in Articles VI and VII hereof, to consummatc the
Transactions and (11) to obtain (and to cooperate with the other party to obtain) any consent,
authonzation, Order or approval of, or any cxemption by, any Governmental Entity, Regulatory
Agency and any other third party which 1s required to be obtained by such party or any of the
their Subsidiaries 1n connection with the Transactions

(b)  The partics hereto shall cooperate with cach other (except with respect to
the STB, which 1s governed by Section 5 2{¢)) and usc their reasonable best efforts to promptly
prepare and file all necessary documentation, 1o effect all apphcations, notices, petitions and
filings, to 1dentify and obtain as promptly as practicable all consents, approvals and
authorizations of all Governmental Entities and any other third parties which are necessary or
adwvisable to consummate the Transactions, and to comply tully with the terms and conditions of
all such consents, approvals and authorizations of all such Governmental Entitics  Parent and the
Company shall have the night to review 1n advance, and, to the extent practicable, cach will
consult with the other on. in cach case subject 10 applicable Laws relating to the exchange of
information, all the information relating to the Company or Parent, as the casc may be, and any
of their respective Subsidianies. which appear in any filing made with, or written materials
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submitted to. any Governmental Entity or any other third party in connection with the
Transactions The partics hereto agree that they will reasonably consult with each other with
respeet (o the obtaining of all Permats, consents, approvals and authorizations of all
Governmental Entities, Regulatory Agencies and other third parties necessary or advisable to
consummate the Transactions and cach party will keep the other reasonably apprised of the status
ol matters relating to completion of the Transactions  Subject to consultations with the
Company. Parent shall have [inal authonty over the development, presentation and conduct of
any proceedings before such Governmental Entities, Regulatory Agencies and other third parties,
including over decisions whether to agree 1o or acquicsce 1n any conditions or restrichions  The
Company shall take no regulatory or legal action in connection with such Governmental Entitics.
Regulatory Agencices or other third parties without Parent’s prior written consent

{c) Parcnt, on the one hband, and the Company, on the other, shall, and Parcnt
shall cause its Subsidiaries to, (1) cooperate with onc another to prepare and promptly present to
the STB all tilings and other presentations i connection with secking any STB approval,
cxemption or other authorization necessary to consummate the Transactions and (11) use
rcasonable eftorts to prosecute such filings and other presentations and keep the other party
appnscd of the status of matters relating to the STB - Subject to consultations with the Company
and, after giving good faith consideration o the views of the Company, Parcnt shall have final
authonty over the development, presentation and conduct of all matters betore the STB 1n
conncetion with the Transactions, including over decisions as 1o whether 10 agree to or acquiesce
in any conditions or restrictions  The Company shall take no regulatory or legal action in
conncetion with the STB without Parent’s prior wrilten consent

(d)  Parent and the Company shall. upon reasonable request, fumish cach other
with all information concerning themselves, their Subsidiaries, directors, officers and
stockholders and such other matters as may be reasonably necessary or advisable in connection
with any statcment, filing, notice or application made by or on behalf of Parent., the Company or
any of their respective Subsidiaries to any Governmental Entity in connection with the
Transacuons

Section 5.3  Access to Information

(a) Upon reasonable notice and subject to applicable Laws relating to the
cxchange of mformation, the Company shall, and shall causc cach Company Subsidiary to,
atford to the ofticers. employees, accountants, counsel and other representatives
(“Representatives™) of Parent. complete access, during normal business hours during the pernod
pror to the Effective Time, to all 1ts personnel, properties, books. contracts, commitments and
records and, during such period, the Company shall, and shall causc cach Company Subsidiary
to, make available to Parent and such other Persons (1) a copy of cach report, schedule,
rcgistration statement and other document filed or receiyed by it during such period pursuant to
the requirements of applicable Law (other than reports or documents which Company 1s not
permitted to disclose under applicable Law) and (u) all other information concerning its
business. properties and personnel as Parent may reasonably request. in all cases so that Parent
may have full opportunity to make such investigations as 1t desires of the affaurs and assets of the
Company and the Company Subsidianies  Neither the Company nor any of the Company
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Subsidiarics shall be required 1o provide access to or to disclosc information where such access
or disclosurc would violate applicable Law

(b) Parent shall hold all information furnished by or on behalf of the Company
or any of the Company Subsidiarics or their Representatives pursuant to Section S 3(a) in
confidence to the extent required by. and 1n accordance with, the provisions of the contidentiality
agreement. dated September 26, 2007 between Parent and the Company

Section 5.4 Additional Agreements In case al any time either prior to or after the
Effective Time any further action 1s necessary or desirable to carry out the purposces of this
Agrcement or any other transaction contemplated herchy or to vest the Surviving Corporation
with full title to all propertics, asscts, nights, approvals, immunities and franchiscs of any of the
partics to the Merger. the proper officers and directors of cach party to this Agreement and their
respective Subsidiaries shall take all such necessary action as may be reasonably requested by
Parent

Section 5.5  No Solicitation XXXXXXXXXXXXXXXXXXXXXXXXX
Section 5.6  Stockholder Litigation XXXXXXXXXXXXXXXXXXX

Section 5.7 Takeover Provisions Thc Company will take all steps nccessary to
exempt (or continue the cxemption of) the Stock Sale, the Merger and the other Transactions
from, challenge the validity of and otherwise act to climenate or mimimize the effects of any
applicable state takcover Law (including Section 203 of the DGCL). as now or hereatter in
cffect

Section 5.8  Financial Statements As promptly as practicable and in any cvent no
later than thirty (30) days after the end of cach calendar month ending after the date hercof and
before the Closing Date, the Company will dehiver to the Parent truc and complete copies of the
unaudited combined balance sheet of the Company and its consolidated Subsidianies and the
related statements of income and retained carnings and cash flows as of and for such calendar
month and the portion of the fiscal year then ended which financial statements shall be prepared
m accordance with GAAP

Section 5.9  Resignation of Directors and Officers. Each Sclling Stockholder that 1s
a director and officer of the Company hereby agrecs, 1f requested by Parent, to resign its
positions with the Company on or prior 1o the Closing Date and shall execute such appropriate
documentation with respect to the transfer or establishment of bank accounts, signing authonty,
and other similar matters, as Parent reasonably requests

Section 5.10 Public Announcements Following the execution of this Agreement, the
Company and Parent shall mutually agree on the form and tummg of an mitial joint press release
to be 1ssued regarding this Agreement  Parent and the Company shall consult with and obtain
the approval ol the other party before tssuing any press release or other public announcement
with respect to the Merger or this Agreement and shall not 1ssuc any such press release prior to
such consultation and approval, except as may be required by applicable Law, including the rules
and regulations of any national sccunitics exchange or national automated quotation system, 1n
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which casc the party proposing 10 1ssue such press reicase or make such public announcement
shall use its commercially rcasonable ctforts to consult in good faith with the other party before
1ssuing any such press releasce or making any such public announcement

Scction 5.11 Notification of Certain Matters

(a) The Company shall give prompt notice to Parcnt, and Parcnt shall give
prompt notice to the Company. of the occurrence or non-occurrence of any event the occurrence
or non-occurrence of which results in any representation or warranty contained in this
Agrcement being untrue or inaccurate i any matenal respect (or, i the case of any
representation or warranty qualified by its terms by matenality. then untrue or inaccurate 1n any
respect) and any failure of the Company, Parent or Acqutrer, as the case may be, to comply with
or satisfy 1n any matenal respect any covenant, condition or agreement to be comphied with or
satisfied by 1t hereunder. provided, however, that the delivery of any notice pursuant to this
Section 5 11 shall not imit or otherwise aftect the remedics available hereunder to the party
reccrving such notnce The Company shall promptly advise Parent of any cvent, cffcct, change or
development that could reasonably be expected to have a Material Adverse Effeet on the
Company

(b}  Each of the Company and Parent shall give prompt notice to the other of
(1) any notice or other communication trom any Person alleging that the approval of such Person
15 or may be required in connection with this Agreement or the consummation of the
Transactions, (11) any notice or other commumication from any Governmental Entity in
connection with this Agrecment or the consummation of the Transactions. (1n) any Claim,
relating to or involving or otherwise atfecting such party that relates 1o this Agreement or the
consummation of the Transactions or (1v) any fact. event, change, development, circumstance,
condition or cftect that 1s likely to delay or impede the ability of such party to consummate the
Transactions or to fulfill their respective related obligations

(¢}  The Company shall give prompt notice to Parent of,, to the Knowledge of
the Company, the occurrence of a detault or event that, with notice or lapse of time or both,
would become a default under any Material Contract of the Company

(d)  Each party shall promptly advise the other partics hereto i writing of the
occurrence of any Clam of any Person that, if adversely determined, would rcasonably be
expected to restrain, enjoin or otherwise prohibit the consummation of the Transactions and of
any other matter or circumstance that would reasonably be expected to prevent or matenally
dclay the consummation of the Transactions

Section 5.12 Company Transaction Expenses XXXXXXXXXXXXXXXX

Section 5.13 Delivery of Corporate Records Prior to the Effcctive Time, the
Company shall deliver to Parent correct and complete copics of all minute books of all
stockholders. board of directors and commuttee meetings, corporate scals, stock ledgers, true and
complete copies of the Certificate of Incorporation and By-laws (or similar orgamizational
documents), and other similar records and items rcasonably requested by Parent of the Company
and the Company Subsidianes, including all stock certificates or similar evidence of ownership
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ol the common stock or vther equity interests held by the Company. directly or indirectly, of all
the Company Subsidiarics

Section 5.14 Restrictions on Transfers of Seller Stock XXXXXXXXXXXXXXXX
Scction 5.15 Stockholder Release XXXXXXXXXXXXXXXXXXXXXX

Section 5.16 Additional Agreements In case at any ume alter the Effective Time any
further action 1s necessary or desirable to carry out the purposes of this Agreement, the proper
officers and directors of each party to this Agreement shall take all such necessary action
rcasonably requested by any other party hereto

Section 5.17 Tax Matters,
(3) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
(b))  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
(©) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
Scction 5.18 Employees
(@) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXAXXXX XXX XXXXX XX XX XXX XXX XXX XXX XXX XXX XXXXXXXXX

(b}  The Company currently maintamns a 401(k) Plan (the *Company 401(k)
Plan™) At the sole option of Parent, the Company 401(k) Plan will either {1) be merged with an
existing retircment plan of Parent upon or following the Closing Datc, (2) continue 1n effect upon
and following the Closing Date, or (3) be terminated immediately prior to the Closing Date and
distnbuted to vested employees of the Company 1n accordance with the terms of the Company
401(k) Plan after thc normal and customary contributions have been made consistent with past
practiccs Upon the Closing Date, all Continuing Employces will be eligible to enter (or
continuc participation n) Parent’s or the Surviving Corporation’s retirement plans, based on the
provisions set forth in the respective plans  All Continuing Employees will be granted full credit
tor all prior service with the Company for eligibility purposes for the plans

{c)  Other Company benefit plans will continuc through the Closing Date
Thereatter, all retained employces will be eligible to participate in all Parent employment bencfit
plans not sct forth in (a) and (b) hercof covening similarly situated employees of Parent, based on
the provisions sct forth n the plans, to the extent that the corresponding Company benefit plans
arc discontinucd following the Closing Date

{(d)  The Company shall be responsible for notifying its employees of the terms
of this Agreement as 1t affects and/or relates to them and for complying with any apphicable
Laws regarding such nouices
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(c) Notwithstanding the agreements of Parent contained in clauscs (a) through
{d) of this Section § 18, nothing containcd herein, whether express or implicd, shall be construed
10 create any third-party beneficiary nights to any present or former employee, independent
contractor or any such person’s alternate payces, dependents or beneficiaries, whether in respect
of continued service, compensation benefits or otherwise

Scction 5.19 Financial Ability XXXXXXXXXXXXXXXXXXXXXXXXXXXX
Scction 5.20 Contract Extensions XXXXXXXXXXXXXXXXXXXXXXX

Section 5.21 Non-Competition Each of XXXXXXXXXXXXXXX and
XXXXXXXXXXXX (cach a “Non-Compete Person’™) hercby agrees that for a penod of
XXXXXXXXXXXXXX after the Closing Date, such Non-Compcte Person shall not directly or
indircetly, including in his individual capacity or through any enuity. (1) XXXXXXXXXXXXX

ARTICLE VI

CONDITIONS PRECEDENT TO
PARENT'S AND ACQUIRER'’S OBLIGATIONS

Notwithstanding the provisions of Article I, the Parent and the Acquirer shall be
obligated to perform the acts contemplated for performance by them under Article I only 1t cach
of the following conditions 1s satisfied at the Closing Date, unless any such condition 1s waived
n wnting by the Parent and the Acquirer

Section 6.1  Accuracy of Representations and Warranties by the Company and
Selling Stockholders XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Scction 6.2 Compliance by the Company The Company and the Sclling
Stockholders shall cach have performed and complied 1n all matenial respects wath all covenants,
agreements and obligations under this Agreement requircd to be performed or complied with
prior o or at the Closing Parcnt and Acquirer shall have recerved a certificate from the chief
executive officer of the Company (with respect to performance by the Company) and the
Designated Representative (with respect to performance by the Selling Stockholders) to such
effect

Section 6.3  Delivery of Certificate of Merger The Company shall have duly
exceuted and dehivered the Certificate of Merger

Scction 6.4 No Pending Litigation XXXXXXXXXXXXXXXXXXXX

Scction 6.5 Consents and Approvals The Company shall have received all
Requisite Approvals and Parent shall have received the STB's exemption approval of the control
by Parent of the Company

Section 6.6 Absence of Material Adverse Effect Since
XXXXXXXXXXXXXXXXX, there shall not have occurred any event, change or circumstance
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that, individually or in the aggregate, has had or could reasonably be expected to have a Matcnial
Adverse Effect on the Company

Section 6.7 FIRPTA Parent shall have received copies of certifications cxccuted by
the Company, which certifications shall be in the form attached hereto as Exhibit D certifying
such facts as to establish that the Transactions arc exempt from withholding pursuant to Section
1445 of the Code

ARTICLE VII

CONDITIONS PRECEDENT TO COMPANY'S AND SELLING STOCKHOLDERS®
OBLIGATIONS

Notwithstanding the provisions of Article 1, the Company and the Sclling Stockholders
shall be obligated to perform the acts contemplated for performance by them under Aricle I only
if cach of the following conditions 1s satistied at or prior to the Closing Date, unless any such
condition 1s waived in writing by the Company and Designated Representative

Section 7.1  Accuracy of Representations and Warranties by the Parent and the
Acguirer XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Section 7.2 Compliance by the Parent and the Acquirer The Parent and the
Acquurer shall have performed and complied in all matenial respects with all of their covenants,

agreements and obhigations under this Agreement to be performed or complied with by them on
or before the Closing Date ' The Company shall have reccived a certificate from an executive
officer of each of the Parent and Acquirer to the foregoing cffect

Section 7.3  No Pending Litigation XXXXXXXXXXXXXXXXXXXXXXX
ARTICLE VIl

INDEMNIFICATION
Section 8.1 Indemnity by Company Stockholders XXXXXXXXXXXXXXXXX

Scction 8.2 Indemnification for Taxes and Undisclosed Liabilities
XXXUXXXKAXXXXXXXXXXXXXX

Section 8.3 Claims

(a) Any Indemnificd Party shall promptly notify the Designated
Representative {(which shall act on behalf of any or all Company Stockholders for purposes of
any claims contemplated by this Article VIII) of any action, swit. proceeding, demand or breach
(a "Claim™) with respect to which the Indemmified Party claims indemnufication hercunder
pursuam to Section 8 | or Scction & 2 hercof” For purposcs of this Agreement, the term

“Indemmifymg Party™ shall mean any Company Stockholder that 1s an indemnifying party
pursuant to, and 1n accordance with, the provisions of this Article VIIl Any failure of the
Indemnified Party to give any notice requircd under this Scction 8 3(a) shall not relicve the
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Indemnitying Party of its obligations under this Article VIIL, except to the extent that the defense
of such Claim is matcnally prejudiced by such failure

(b)  Ifsuch Claim relates to any action. suit, proceeding or demand instituted
against the Indemnificd Party by a third party other than with respect to Taxes (a “Third Party
Claim™), then the Designated Representative, on behalf of the Company Stockholders or the
applicable Company Stockholder. shall be entitled to participate 1n the defense of such Third
Party Claim at its own expense  Within twenty (20) days after the Indemnified Party gives
written notice of such Third Party Claim pursuant to Section 8 3(a). the Designated
Representative, on behalf of the Company Stockholders or the apphicable Company Stockholder,
may assume the defense of such Third Party Claim with counsel reasonably satisfactory to the
Indemnificd Party by providing the Indemnificd Party with written notice of 1ts clection to
assume such defense and acknowledgement that such Third Party Claim 1s subject to
indemnification in favor of the Indemnificd Party  Prior to the assumption of such defense by
the Indemnifying Party, the Indemmiicd Party shall be enutled to take rcasonablc actions as may
be necessary or advisable to preserve any and all nghts ot the Indemmified Party and the
Indemnifying Party with respect to any Thard Party Claim pending a determination by the
Indemmifying Party as to whether or not to assume the defense of such Third Party Claim
pursuant to, and 1n accordance with, the provisions of this Scction 8 3(b), and, so long as the
Indemnified Party has given wntten notice of such Third Party Claim pursuant to Scction 8 3(a),
the Indemmifying Party shall be responsible for the costs (including the reasonable tees and
expenscs of one legal counsel) incurred by the Indemnified Party 1n connection with such
reasonable actions to the extent that such reasonable actions are taken alter such wntlen notice 1s
given Notwithstanding the nght of the Indemnified Party to retan its own counsel as described
below, the Designated Representative on behalf of the applicable Indemnifying Party shall have
the authority to negotiate, compromise and settle such Third Party Claim if and only 1f the
following conditions are satisfied

)] the Designated Representative, on behalf of the Company
Stockholders. or the applicable Company Stockholder, shall have conlirmed in
writing that the Company Stockholders are, or the applicable Company
Stockholder 1s, as the case may be, obligated hercunder to indemmfy the
Indemmitied Party with respect to such Third Party Claim, and

(n)  the Designated Representative, on behalf of the Company
Stockholders, or the applicable Company Stockholder, shall not, without the
consent of the Indemnified Party, consent to the entry of any judgment or scttle
any such Third Party Claim unless the Indemmticd Party 1s unconditionally
rcleased from all hability in respect of such Third Party Claim, the judgment or
settlement 1s solely for monetary dumages and does not involve any finding or
admission by the Indemnified Party of any violation of Law and the Indemnified
Party reccives assuranccs that there will be no continuing restrictions on the
business of the Indemmified Party with respect to such Third Party Claim

The Indemnified Party shall retain the nght to employ its own counsel and to participate
in the defense of any Third Party Claim, the defense of which has been assumed by the
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Dcsignated Representative, on behalf of the Company Stockholders or the applicable Company
Stockholder pursuant hereto. but the Indemnified Party shall bear and shall be solely responsible
for 1ts own costs and expenses 1n connection with such participation, unless (1) the Indemnified
Party has been advised by counsel that representation of the Indemmnificd Party and the
Indemmfying Party by the same counsel could present a conflict of interest under applhicable
standards of professional conduct, (2) the Indemnificd Party has been advised by counsel that
there may be legal defenses available to 1t which arc different from or 1n addition to the defenses
available to the Indemnifying Party and in the reasonable judgment of such counsel 1t 15
adwvisable for the Indemnified Party to employ scparate counsel or (3) the Indemnifying Party
shall have failed to prosecute such defensc i good faith In no event wall the Indemmificd Party
conscnt to the entry of any judgment or enter into any scttlement with respect to any Third Party
Claim for which 1t secks imdemnification hereunder without the prior written consent of the
Designated Representative, on behaif of the Company Stockholders or the applicable Company
Stockholder (which conscnt shall not be unreasonably withheld, conditioned or delayed)

Section 8.4 Limitations on Indemnification
(1)  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
b) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
()  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
(d) XXXXXXXXXXXXXXXXXXXXXXXXXXAXXXXXXXXXXXX
(e)  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
(N XXXXXXXXXXXXXXXXXXX XXX XXX XX XXXXXXXXXXXXX
(8)  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Section 8.5 Offsct Against Subsequent Payments Due to Parent
XXX XAXXXXXXXXXX

Section 8.6 Reclease of Escrow Amount XXX X XXX XXX XXXXXX
ARTICLE IX
TERMINATION

Section 9.1 Termination This Agreement may be terminated at any time prior to the
Closing

(@) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX,
(b) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX,

(©) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX,
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XXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXXXXXX

Effect of Termination XXXXXXXXXXXXXXXXXXXXXXX

ARTICLEX

DEFINITIONS

Section 10.1 Glossary of Defined Terms The defimtions of the following terms may
be found in the Section references set forth opposite cach such term

Detfined Terms Section
Acquirer Preamble
Actions 2 8(a)
Affihate 102
XXX 1 14{c}n)
Agreement Prcamble
Board Recitals
Busincss Recitals
XXX 1 14(¢c)n)
XXXXXXXXXXXXXXX 102
Ceruficate of Merger 102
Certificates 1 6{a)
Change of Control Payments 102
Claim & 3(a)
Closing 11
Closing Date 11
Closing Datc Debt 102
Closing Date Net Working Capital 102
Closing Datc Outstanding Shares 102
Closing Date Schedule 1 13(a)
Closing Per Share Amount 102
Code 102
XXXXXXXX 102
Company Preamble
Company 401(k) Plan 5 18(b)
Company IP 2 20(a)
Company Regulatory Agrecement 2 22(b)
Company Stock Recitals
Company Stockholder 102
Company Subsidiary 2 2(c)
Company Transaction Expenses 102

Company’s Organizational
Documents 21
Confirmation Date 102

O032006-0030 10712 Ny 2626l

Dcfincd Terms Section
Contract 102
Credit Support Arrangements 102
Designated Representative 1 11(a)
DGCL Recitals
Dissenting Shares | 7(a)
Etfective Date 14
Etfective Time 1 4
Employce Benefit Plan 102
Encumbrance 102
Environmental Claim 102
Environmental Laws 102
Environmental Permits 102
Environmental Report 102
Equipment and Machinery 102
ERISA 102
Escrow Account 102
Escrow Agent 102
Escrow Agrcement 102
Escrow Amount 102
Escrow Period 102
Estimated Adjustment Amount 102
Estimated Aggregate Consideration 102
XXXXXXXXXXXXXX 112
Estimated Closing Date Debt 112

Estimated Closing Datc Net

Working Caprtal 112
Estimated Closing Date Schedule 112
XXXXXXXXXXXXXXXXX 112
Estimated Company Transaction

Expenses 112
Final Adjustment Amount 102
Final Aggregate Consideration 102
Final Closing Date Schedule 1 13(d)



Financial Statcments

XXXXXXXXXXXXXX

GAAP

Governmental Entity

Indcbtedness

Indemnificd Party

Indemnifying Party

Intcllectual Property

IRS

Knowledge

Knowledge of the Company

Last Balance Sheet Date

Law

Lcascd Real Property

Losses

Matenal Adverse Effect

Matcnial Contracts

Matenals of Environmental
Concern

Merger

Neutral Accountant

Non-Compcete Person

Order

Owned Real Property

Parent

Paying Agent

Payment Amount

Permats

Permitted Encumbrances

Person

Personal Property

102
102
102
102
102
81
8 3(a)
102
102
102
102
102
102
102
81
102
2 1{a)

102
Recitals
1 13(c)
521
102

102
Prcamble
102

102

2 T(aXn)
102

102

102
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Policics

Pro Rata Portion
Rail Facilities
Railroad Asscts

Recal Property

Rcal Property Leascs
Regulalory Agencies
Released Parties
Represcntatives
Required Documentation
Requisitc Approvals
Review Period
Sccunties Act

Seller Stock

Sclling Stockholders
XXXXXXXXXXX
XXXXXXXXXXXX
SRO

STB

Stock Sale

Straddle Period
Subsidiary(ics)
Surviving Corporation
Takcover Proposal
Tax

Tax Return
Termination Date
Third Party Claim
Third Party Conscnts
Total Considcration
Transactions

2 18(a)
102
226
102
102

2 17(a)

2 22(a)
515

5 }a)
1 6(a)
24

1 13(a)
102

Reeitals

Preamble
I 14(c)1)
102

2 22(a)

102
12

5 17(a)
102

Recitals
102
102
102

9 I{b)
8 3(b)
24
102
102

Section 10.2 Defined Terms As used herein the following terms not otherwise

defined have the following respective meanings

*Affiliate™ means, with respect to any specificd Person, any other Person that directly, or
mdircctly through onc or more intermediarics, controls, 1s controlled by. or 1s under common
control with, such specified Person  As used in this defimtion the term “control” (including the
terms “controlled by™ and *under common control with™) means. with respect to the relationship
between or among two or more Persons. the possession, direetly or indirectly, of the power to
dircct or causc the direction of the affairs or management of a Person. whether through the
ownership of voting sccurities, as trustece or executor, by contract or otherwise, mncluding the
ownership, directly or indirectly, of securities having the power to elect a majonity of the board
of dircctors or similar body governing the affairs of such Person

TXXXXXXXXXXXXXXX
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“Certificate of Merger™ means a customary torm of certificate of merger 1o cffect a
merger of the Acquuirer and the Company pursuant to the DGCL

“Change of Control Payments™ means any payments that are required to he made by the
Company or any Company Subsidiary upon the exccution of this Agreement or resulting from or
n any way conditioned upon the consummation of the Transactions (including any such
payments to directors, otticers, employces or consultants of the Company or any Company
Subsidiary, contractual counterparties and Governmental Entities)

“Closing Date Debt™ means the aggregate amount of all Indebtedness ol the Company
and the Company Subsidiaries, including all principal. accrued interest, fees, reimbursement
obligations, make wholc. prepayment or similar penalties which would be payable 1f such
Indebtedness were paid m full on such date, and any other expenses or obligations thereunder

“Closing Date Net Working Capatal™ (which may be a negative number) means the
current assets of the Company and the Company Subsidiaries mnus XXXXXXXXXXXXX

"Closing Datc Quistanding Shares™ means the shares of Company Stock 1ssued and
outstanding immediately prior to the Closing (other than shares of Company Stock held by the
Company as trcasury stock, 1f any)

“Closing Per Share Amount™ means XXXXXXXXXXXXXX
“Codc™ means the Internal Revenue Code of 1986, as amended
SRR XXX XXX XXX X™

“Company Stockholder™ means any holder of record of shares of Company Stock
outstanding immediately prior to the Closing, provided. however. that the term “Company
Stockholder™ shall not include any holder of Dissenting Shares in respect of those Dissenting
Shares

"Company [mansaction Expenses”™ means XXXXXXXXXXXXXXXXX

“Contract™ means any writtcn note, bond. mortgage, indenture. lease, contract,
agreement, obhgation or commitment

“Credit Support Arrangements™ means arrangements in which guaranties (including
guaranties of performance or payment under agreements, commitment, obligations and permits),
letters of credit or vther credit or credit support arrangements, icluding bid bonds, advance
payment bonds, performance bonds, payment bonds, retention and/or warranty bonds or other
bonds or similar instruments. were or arc 1ssucd. entered into or otherwise put 1n place by any
Person other than any of the Company or the Company Subsidiarics to support or facilitate, or
otherwisc in respecet of, the obligations of the Company or the Company Subsidiaries or
agreements, commitment, obligations and permts of the Company or the Company Subsidiaries
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“Employee Benefit Plan™ means cach plan, program, policy, payroll practice. contract,
agrcement or other arrangement providing for employment, change in control bencefits.
compensation (including deferred compensation), scverance, termination or retention pay.
retirement or pension benefits, welfare benefits, death benetits, transaction bonus, employee
loan, performance awards, incentive awards, stock or stock-related awards. fringe benefits,
insurance. short and long term disability, medical, vacation pay, cafetenia plan or other employee
benefits of any kind 1o or for the benefit of any current or former employees, directors or
consultants of the Company or any Company Subsidiary, including, without himitation, each
“employce benefit plan”, within the meaning of Section 3(3) of ERISA and any collective
bargaming agrecments entered into by the Company or any Company Subsidiary

“Encumbrance™ means any title defect or objection, hen, pledge, mortgage, deed of trust,
secunly mterest, claim (whether or not made, known or contingent), judgment, lease, license,
charge, pledge, option, cscrow, right of tirst refusal or offer, preemptive night, conditional salc or
other title retention agreement, casement, encroachment or other real estate declaration,
covenant, condition, restricuon or servitude. transfer restnction under any stockholder or sumilar
agrecment, encumbrance or any other restriction or limitation whatsoever. in each case other
than Pcrmitted Cncumbrances

“Environmental Claim™ means any claim, action, demand. or notice by or on behalf of!,
any Governmental Entity or Person alleging potential hability under, or a violation of, any
Environmental Law, or potential lability anising out of the presence of or cxposure to any
Materials of Environmental Concern

“Environmental Laws™ means any and all Laws regulating. relating to or imposing
liability or standards of conduct concerning protection of the environment or ot human health

“Environmental Permits™ means any and all permuts, licenses. approvals, registrations,
notifications, exemptions and any other authorization pursuant to or required under any
Environmental Law

“Environmental Report™ means any report, study. assessment, audit or other similar
document that addresses any 1ssue of actual or potential noncompliance with, actual or potentiat
lhahility under or cost ansing out of, or actual or potential impact on business m connection with,
any Environmental Law or any proposed or anticipated change m or addifion to Environmental
Law, that may affect the Company or any of 1ts Subsidiaries

“Equipment and Machinery™ means all the matenal equipment, machinery, furnire,
fixtures and improvements, tooling, spare parts. supplics and vehicles (including all locomotives,
cars, tractors, trailers, vans and all other transportation rolling stock) owned., leased or used
(cxcept third-party locomotives and rolling stock used pursuant to AAR interchange rules) by the
Company or any of the Company Subsidiancs

“ERISA™ means the Employce Retirement Income Secunity Act of 1974, as amended

XXXXXXXXXXXXXX
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XXXXXXXXXXXXXX
XXXXXXXXXXXXXX
XXXXXXXXXXXXXX
XXXXXXXXXXXXXX

“Estimated Adjustment Amount™ (which may be a negative number) means
XXXXXXXXXXXXXX

“Estimated Aggregate Consideration™ means XXXXXXXXXXXXXXX

*“Final Adjustment Amount”™ {which may be a ncgative number) means
XXXXXXXXXXXXXX

“Final Aggregate Conmderation™ means XXXXXXXXXXXXXXXXXXX
“Financial Statements™ means (1) with respect to the Company XXXXXXXXXXXXX

“GAAP" mcans United States gencrally accepted accounting principles which are
consistent with the principles promulgated or adopted by the Financial Accounting Standards
Board and 1ts predccessors, 1n effect for the applicable fiscal ycar

“Governmental Entity™ means any government or any court, arbitral tribunal.
admimistrative agency or commission or other governmental or other regulatory authority or
agency, federal, state, local, transnational or foreign

“Indcbtedness™ means, as applied to any Person, at any particular time. without
duplication, all (a) indebtedness of such Pcrson for borrowed money or 1ssucd 1n substitution for
or ¢xchange of indebtedness for borrowed moncy, (b) obligation of such Person evidenced by
any note, bond, debenture, debt secunly or similar instrument, {(¢) indebtedness of such Person
for the deferred purchase price of asscts, property or services with respecet to which such Person
i1s liable, contingently or otherwise, as obligor or otherwisc (other than current trade payables and
other current liabilities incurred 1n the ordinary course ot business which are not more thirty (30)
days past duc), (d) obligations, contingent or otherwise, under acceptance, letter of credn or other
credit support obhigations, (¢) obligations undcr capitahzed or financing leascs with respect to
which such Person 1s liable as obligor or guarantor, (f) habilities under any interest rate,
commeodity, currency or other hedge or swap agreement, derivative instrument, or other hedging
arrangement, (g) all dircet or indircct guarantee. support or keep well obhigations in respect of
obligations of the kind referred to tn clauscs (a) through (f) above, and (h) all obligations of the
kind referred to in clausces (a) through (g) above secured by (or for which the holder of such
obligation has an cxisting nght, contingent or otherwise, to be sccured by) any Encumbrance on
asscts, rights or property (including accounts and contract rights) owned by the Company or any
Subsidiary, whether or not such Person has assumed or become lable for the payment of such
obligation, provided that Indebtedness shall not include any of items above to the extent made or
incurred by the Company solely in favor of a wholly owned Subsidiary of the Company
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*Intellectual Property™ means all U S or foreign mtellectual property, including (1)
patents, trademarks, service marks, trade names, domain names, other source indicators and the
goudwill of the business symbolized thereby, copynghts and works of authorship in any medium
and designs, (1) inventions. processes, know-how and software and (1) trade secrets and other
proprictary or confidential information

“IRS™ mcans the Internal Revenuce Service
“Knowledge™ or “Knowledge of the Company” (including all correlative terms such as
known, knows, ctc ) means, with respect 1o any particular matter, XXXXXXXXXXXX

*Last Balance Sheet Date™ means December 31, 2007

*“Law™ mcans any law, statutc, ordinance, rule (including common law), regulation,
Order. scttlement agreement, guideline, code, decree or other legally enforceable requirement of
any Governmental Entity, and includes rules and regulations of any regulatory or sclf-regulatory
authority

“Lecased Real Property™ means the real property leased, subleased, heensed or otherwise
occupied by the Company or any Company Subsidiary, together with. to the extent leased,
sublcased, licensed or otherwise used by the Company or any Company Subsidiary, all butldings
and other structures, faciliies or improvements now or subscquently located thereon. all fixtures,
systems and equipment attached or appurtenant thereto

“Maienal Adverse Effect™ means, XX XXX XXXXXXXXXXXXXXX

"Matecrials of Environmental Concern™ means any gasoline or petroleum {including crude
o1l or any fraction thereof) or petroleum products, hazardous substances. polychlonnated
biphenyls. urea-formaldchyde nsulation, asbestos. molds, pollutants, contaminants,
radioactivity. and any other substances of any kind, regulated pursuant to or that could give rise
to hability under any Environmental Law

“Order” means any judicial or adnunistrative judgment. decision, decree, order,
scttlement, injunction, writ. stipulation. determination, charge or award. or binding arbitral
award

*“Owned Real Property™ means the real property or interests in real property owned by the
Company or any Company Subsidiary, together with all buildings and other structures, facilities
or improvements now or subsequently located thercon, all fixtures, systems and equipment of the
Company or any Company Subsidiary attached or appurtcnant thereto and all casements,
licenses, nghts and appurtenances relating to the foregomg

“Paying Agent™ means, 1f Parent determines to cngage a paying agent for purposes of
distributing the Estimated Aggregate Consideration or Final Aggregate Consideration. the paying
agent (or substitute or successor thereto) so engaged by Parent

“Permutted Cncumbrances™ means XXX XXX XXX XXX XXXXXXXXX
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“Person” means any corporation, association. partnership. limited hiability company.
organization. busmess. individual, government or political subdivision thereof or governmental
agency

*Personal Property™ means all furniture, fixtures, Equipment and Machinery and other
items of tangible personal property

“Pro Rata Portion™ ot any amount and for any Company Stockholder means
XXXXXXXXXXXX

“Railroad Asscts™ mcans all assets, propertics and nights (including the Rail Facilitics),
real and personal, of the Company and its Subsidianes

“Real Property” means, collectively. the Leased Real Property and the Owned Real
Property

“Securitics Act” means the Sccuritics Act of 1933, as amended, and the rules and
regulations promulgated thereunder

XXXXXXXXXXXXXXXXXX

“STB" mcans the Surtace Transportation Board of the United States Department of
Transportation

*Subsidiary(ies)” means, with respect to any Person, any corporation a majornity (by
number of votes) of the outstanding sharcs of any class or classes of which shall at the time be
owncd by such Person or by a Substdiary of such Person. 1f the holders of the shares of such
class or classes (a) arc ordinanly, in the absence of contingencics, cntitled to vote for the clection
of a majority of the directors (or persons performing similar functions) of the 1ssuer thereof, even
though the right so to vote has been suspended by the happening of such a contingency. or (b)
are at the time entitled, as such holders, to vote for the clection of a majonty ot the directors (or
persons performing similar functions) of the 1ssuer thercof, whether or not the night so to vote
cxists by reason of the happening of a contingency

XXXXXXXXXXXXXXXXXXX

“Tax™ mcans any nct income, alternative or add-on minimum tax, gross income, gross
recelpts, sales, use, ad valorem, value added. transfer, franchise. protits, withholding, payroll,
cmployment, excise, severance. stamp. capital stock, occupation, property. cnvironmental or
windfall profits 1ax, or any other like asscssment, charge, tax or levy of any kind whatsoever,
together with any interest. penalty, addition to tax or additional amount imposed by any tax
authonty responsible for the imposition of any such tax (domestic or foreign) whether disputed
or not, and including any hability in respect of Taxes as a transferce or under any Tax shanng
agreement, Tax indemnity agreement or other Contract, arrangement, agreement, understanding
or commitment (whether oral or written) and any hability 1n respect of Taxes that 1s payable by
operation of law, Trcas Reg Section 1 1502-6 (or any predecessor or successor thercof or any
analogous or similar provision under Law) or otherwisce
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“Tax Rectum™ means any rcturn. declaration or information return relating to Tax,
including any schedule or attachment thereto, and meluding any amendment thereto, required to
be filed with any tax authonty

“Total Consideration” means XXXXXXXXX

“Transactions™ mcans the transactions contemplated by this Agreement, including the
Stock Sale and Merger

Section 10.3 Interpretation and Rules of Construction

In this Agreement, except to the extent otherwise provided or that the context
otherwisc requires

(a)  when a reference 1s made in this Agreement to an Article, Scection, Exhibit
or Schedule, such reference s to an Article or Scction of, or an Exhibit or Schedulce to, this
Agreement unless otherwtse indicated,

(b) the table of contents and headings for this Agreement are for reference
purposcs only and do not affect 1n any way the meaning or interpretation of this Agreement,

(¢) whenever the words “include,” “includes™ or *including™ arc used 1n this
Agreement, they are deemed to be followed by the words “without limitation™,

(dy  the words “hercof,” “*heremn™ and *““hercunder™ and words of similar import,
when uscd n this Agreement, refer to this Agreement as a whole and not to any particular
provision of this Agreement,

() references to any statute, rule or regulation are to the statute, rule or
regulation as amended. modified, supplemented or replaced trom time to time (and, in the casc of
statutes, include any rules and regulations promulgated under the statute) and to any section of
any statute, rule or regulation include any successor to the section,

(" all terms defined 1n this Agreement have the defined meanings when used
1n any ceruficate or other document made or delivered pursuant hereto. unless otherwise defined
theremn.

(g)  the detinitions contained 1n this Agreement arc applicable to the singular
as wcll as the plural forms of such terms,

{h)  references to a Person are also to 1ts successors and permatted assigns, and

(n the use of “or™ 15 not intended to be exclusive unless expressly indicated
othcrwisc
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ARTICLE XI

MISCELLANEOUS PROVISIONS

Section 11.1 Amendments This Agreement may be amended only pursuant to an
agrcement i writing between the Parent, the Designated Representative, and one or more Selling
Stockholder(s) holding a majonty of the outstanding shares of Company Stock, provided that
such written agreement states that it 1s an amendment of this Agreement

Section 11.2 Expenses All cxpenses incurred by any party hereto shall be borne by the
party incurring the same

Section 11.3 Notices Any notice expressly provided for under this Agreement shall be
in writing, and shall be deemed to have been duly given if (a) dehivered personally (cffective
upon delivery), (b) mailed by registered or certified mail, return receipt requested. postage
prepind (effective five (5) days after dispatch), (c) sent via a reputable, established couner
scrvice that guarantees next business day dehivery (effective the next business day after delivery
to such couner) or (d) sent via telecopier or e-mail followed withim 24 hours by contirmation by
one of the foregoing methods (effective upon the transmission of the telccopy or e-mail 1n
complete, rcadable form) addressed as sct forth below Any party and any representative
designated below may. by notice to the others. change 1ts address for receiving such notices

Address for notices to Parent and Acquirer
XXXXXXXXXXXXXXXXXXXX
with a copy to
XXXXAXXXXXXXXXXXXXXX

Address for notices to the Company
XXXXXXXXXXXXXXXXXXXXX
with a copy to
XXXXXXXXXXXXXXXXXXXXX

Address for notices to any Company Stockholder(s) and/or the Designated
Representative

NXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXX
Section 11.4 Assignment and Benefits of Agreement This Agreement shall be

binding upon and shall mure to the benefit of the partics and their respective successors, but may
not be assigned by any of the foregoing without the wnitten consent of Parent, in the case of any
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Company Stockholder or the Designated Representative, and the Designated Representative, in
the casc of Parent or the Acquirer  Excepl as aforesaid and except for provisions sct forth in this
Agrcement which purport to grant rights to Persons who are not partics hercto, nothing n this
Agreement, express or implied. 1s intended to confer upon any Person other than the parties
hereto and their successors and assigns, any nights under or by rcason of this Agreement

Section 11.5 Entire Agreement This Agreement, including all Exhibits, Schedules
and Recitals hereto. contains the entire understanding of the partics, supersedes all prior
agreements and understandings relating to the subjcet matter hereof and thercof

Section 11.6 Severability In the cvent that any covenant, condition. or other provision
herein contained 1s held to be invald, void, or 1llegal by any court of competent junsdiction, the
same shall be deemed to be severable from the remainder of this Agreement and shall in no way
affect. impair, or invalidate any other covenant, condition, or other provision contained herein

Section 11.7 Governing Law XXXXXXXXXXXXXX
Section 11.8 Jurisdiction and Venue XXXXXXXXXXXXXXXXXX

Section 11.9 No Strict Construction The partics hereto have participated jointly 1n
the negotiation and drafting of this Agreement  Each of the parties hereto represents to the other
party hereto that i1 has discusscd this Agreement with its counsel  In the event an ambiguily or
question of intent or interpretation anses, this Agreement shall be construed as 1f drafied jointly
by the parties hereto and no presumption or burden of proof shall ansc favoring or disfavoring
any party by virtuc of the authorship of any provisions of this Agreement

Section 11.10 Counterparts This Agreement may be executed by the partics in
scparate counterparts, cach of which when so executed and delivered shall be an original, but all
such countcrparts shall together constitute but onc and the same instrument

Section 11.11 Specific Performance. The partics hercto agree that if any of the
provisions of this Agreement were not performed 1n accordance with their specific terms or were
otherwise breached, irreparable damage would occur, no adequate remedy at law would exist and
damagces would be difficult to determine, and that the parties shall be entitled to seek specific
performance on the terms hereof, in addition to any other remedy at law or equity
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IN WITNESS WHEREOF., the partics hereto have duly executed this Stock Purchase
and Mcrger Agreement as of the date and year first above wnitten

XXXXXXXXXXXXXXXXXXXXX
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