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BEFORF. INK
SURFACE TRANSPORTATION BOARD

J£x Carte No. 677

COMMON CARRIKR ODLIOAI ION OF RAILROADS

COMMENTS OF RAH AMERICA, INC.

RailAmerica, Inc ("Rail America") submits comments in response to the

Notice of Public Hearing served by the Surface Transportation Board (the "Board") on

February 22,2008. 1'hc Board requested comments on:

\aiioiis topics related to ihc extent of the common earlier obligation,
including, but not limited to: (1) service limitation resulting from a
capacity consliuined environment, (2) cost and safety issues related to the
transportation of hazardous matenals, especially toxic inhalation hazaids,
(3) earner-imposed requirements for infiastructure investments by
shippers; (4) the impact of volume lequuemcnts or incentives;
(5) economically motivated service reductions and metering of the

-demand for service; (6) the proper use of rail embargoes; (7) when it
becomes necessary to obtain abandonment authori/ation, and (8) to whom
does the common cunicr obligation apply

RailAmerica notified the Board on March 24, 2008 that it would paiticipate in the

hearing and submit comments addressing

1. '1 he common carrier obligation requites the railroad to provide
rail tiunsportntion services upon reasonable demand Implicit in ful 111 ling
(his obligation is the right of the railroad to leccivc a reasonable fee that
adequately compensates the raihoad foi its operating costs, capital
investments, risk, and a leasonable return.

2 Cm i iei-imposed rcquhcmcnts for shippers, such as for
infrastructure investments and volume requirements or incentives are
proper.

3 Rail embargoes aie a necessary tool in oider to protect the safety
of employees, local communities, and the goods handled by the raihoads.



4 The determination of whether and when to seek abandonment
authorization should be let) to the individual railroad.

5. The Board's Office of Compliance and Consumer Assistance
should continue to net as an unbijscd inlbimal mediator between the
shipper and the i ail road.

RailAmeriea will be represented at the homing by Mr Paul Lundberg, Vice President

BACKGROUND

RailAmeriea, today, is a leading operator or"short lines and regional laihoads in

North America. We operate in 27 United States and three Canadian provinces. The

Doard has granted authority for RailAmeriea to conliol the Florida East Coast Railway,

LLC rFEC").

Most of RailAmciica's piopeities were, at one time, part of a Class I rail load

system. While in Class I ownership, many of these lines were operated as low-density,

relatively high-cost branch lines or were lines where the operating and capital costs did

not generate an appropriate return to the Class I. The Class-1 railroads cither sold or

leased these lines to companies like RailAmeuca. I hese lines had infiastiuctuic needs

and were susceptible to fragile economic conditions, generally being dependent upon the

business fortunes of only a few on-line customers and industries.

RailAmenca's rail lines, like most short lines, aie often the sole route available to

shippers and rcccivcis for accessing the Class 1 rail system. We arc the only entrance and

exit point to the broader regional and national rail netwoiks for distnbution and receipt of

shippcis1 goods and products Our services are frequently billed cither by the

RailAmeriea railroad itself or by the Class I paitner ihiough interline settlement as a

segment in the longer Class I rail movement However, many of the RailAmeriea



railroads wcie established as "handling roads," which receive a lee (subject to various

inflation adjustments) from the Class [ raihoad, usually determined at the lime of

acquisition

RailAmenca seeks to run a high-quality and safe business operation, one that

helps its existing customer!* to succeed and expand their businesses and further seeks to

expand our rail services to new businesses.

RailAmciica is also committed to improving its capital infrastructure

RailAmcriea's properties were divested by the Class Is, over the past 20-plus years, for

good and valid icasons. It is fair to say lhal when the Class Is were contemplating

abandonment of those lines, 01 turning them over to short line operators such as

RailAmenca, \ery little capital investment went into these lines and maintenance was

scaled back to minimum levels. RailAmeiica inherited those lines in such uicumstanccs,

and knowing where and how to apply our capital resouiccs remains a continuous

management challenge. Between 2003 and 2007, Rail America invested over $300 million

of capital in track, facilities and equipment on its North America uiilioads. For 2008, the

capital plan is to invest an additional $54 million.

COMMENTS

Rail America understands its common cairier obligation and welcomes the

opportunity to meet the reasonable needs of oui customers. In order to meet its common

carrier obligation, each of the RailAmcrica lailioads must be tevenue adequate, i.e., earn

a icturn that will cover the operating and maintenance costs, the cost of risk, and fund

capital expenditures, plus gene tale a teasonable leturn on its investment



I. The common carrier obligation requires the railroad to provide mil
transportation sen-ices upon reasonable demand. Implicit in fulfilling this
obligation is the right of the railroad to charge a reasonable fee that adequately
compensates the railroad for its operating costs, capital expenditures, risk and a
reasonable rale of return.

'Ihc obligation to provide leasonuble service to its customeis is understood by

RailAmeiica A lailroad must accept and transport all commodities tendered to it fur

carriage. A railroad must provide reasonable service, which has customarily included a

leusonablc opportunity lor the customer to deliver freight foi shipment, liansporting the

freight with reasonable dispatch and safety, caring for the freight, and placing the freight

in a teasonably accessible place for leceipt. A railroad may pcrfoim ancillary activities

as well.

In retuin for providing sei vice, a raihnad is entitled to leasonable compensation.

The quid pio quo for reasonable service is leasonable compensation that adequately

compensates the i ail road for its operating costs, capital expenditures, risk, and a

reasonable return.

Rail served shippers arc the major, and in many cases the only source of revenue

for all railroads. Kail America's rail loads generate revenue from shippers through either

(1) independent pricing freedom, or (2) a fixed foe from the Class 1 partner that is set

forth in the acquisition agreement.

Wheie the shoit line's compensation has been established in the acquisition

agreement, the railroad is severely limited in its revenue oppoitumties. Through its

expeucncc, RailAmenca has found thai those subsidiary railroads aie likely to be tevenue

starved. In such instances, RailAmeiica would argue that the implicit concept of the

common cuiiiei quid pro quo (a reasonable fee) is absent, in that there is inadequate



revenue accruing to the short line to covei its operating costs, capital expenditures, risk

and a reasonable return. If revenues are not adequate to cover operating expenses and

capital investment, safe service cannot be provided or sustained.

Kail America is not placing blame, nor is it asking the Board to inteifere with

these private agreements. The plain fact is where a railroad does not leceive adequate

revenues from its shippers or us Class I partners, the common carrier obligation to

provide a reasonable and safe service upon reasonable demand becomes a fragile and

unsustainable economic proposition.

Rail America is seeking to solve these problems thiough negotiations with its

shippers and its CUiss I partners

As has been stated befoie, the payment of reasonable lates by the shippci that

compensates the i ail road foi its opeiating costs, suppoits the capital investment needed to

sustain a safe infiasiiuctiire, covers the risk, and provides a reasonable return. Those rate

dliven revenues are the quid pio quo for a lailroad fulfilling its common carrier

obligation. A railroad cannot be expected to fulfil l the obligation when it is revenue

starved, for whatever reason. These aie fact based issues that the Boaid should considei

on a case-by-case basis instead of through a general i ule 01 policy statement.

2. Carrier-imposed requirements fur shippers, such us for infrastructure
investments and volume requirements or incentives are proper.

Shippers aie the mujoi source of revenue lor raihoads If the revenue that

shippers provide is insufficient to cover operating and maintenance costs, cover lisk. and

fund capital expenditures, plus a reasonable return on investment, then the laihonds

cannot provide seivice.



Rail America advocates infrastructure investments that shippeis am make lo

sustain viable rail seivicc: one is to improve the shipper's ovvii facilities and the other is

to improve the railroad's facilities.

Shipper investment in infrasttucture allows the raihoad to operate more efficiently

and safer at lower eost. If the railroad is less efficient because of the shippers facilities,

the shipper will incur increased eosts for rail seivicc since it is causing the Kill road lo

operate less efficiently. This too is part of the quid pro quo of payment tor common

carrier service.

Where a shipper is asked to make an infrastructure investment, the shippei is

being asked if it is willing to pay foi the eost of rail service. Whethei that investment is

mode though a one time investment, higher rates or long term volume commitments, it is

the quid pro quo for a railroad providing service and fulfilling its common carrier

obligations.'[ he decision of the shipper should be i nib lined by its need foi tail ser\ice,

not government fiat.

3. Kail embargoes are a necessary tool in order to protect the safety of
employees, local communities, and the goods handled by the railroads.

An embargo is a temporary measure that permits a railroad to stop serving its

shippeis because there is a problem with the railroad line that makes it unsafe to opcmte

By embargoing a uul line, a lailroad temporarily suspends the requirement to fulfill its

common cauier obligation

An embargo is imposed under Revised CiicularTO-1 of the Association of

AmeiicLin Railroads (the "AAR") and is for "controlling traffic movements when, in the

judgment of the sewing tailioad, tin actual or threatened Physical or Opcutionul

Impairment, ofu Hfmpurury namiv, warrant icstrictions against such movement."



Section HI of TD-1 slates that "When necessary to restrict tiatfic movements lor pcnods

in excess of 24 hours, an embargo must be used." "Embnigoes will remain in effect unt i l

cancelled but, unless cancelled, will automatically expne one year alter the effective

dale." TD-1, Section (II F

The most immediate impact of an embargo is the cessation of service to a

particular shippci or group of shippers. However, an embaigo does much more. It

notifies the remaindei of the ruihoad system of impairment so that cars 01 even trains aic

not moved toward the problem area in an unncccssaiy and inefficient manner.

There are additional benefits when an embargo is imposed for reasons of safety.

As noted above, Rail America intends to opeiatc its railioads as safely as possible. Not

only is a safe rail toad moie efficient and less cosily, but at RuilAmeiica the safety of oui

employees is the highest priority. An embaigo allows RailAmeiica to keep its employees

from working in an unsafe enviionmcnt

Not only is the safely of its employees essential to RailAmcrica, but so is the

safety of its neighbor and the environment. An accident on a mil line can be disruptive

diul dangerous. The imposition of an embargo allows a railroad the time to take

conective steps to alleviate the problems with the rail line, and avoid disruptive or

dangerous situations.

An embargo can also protect the commodities thai mil customers ship from

damage. Normally, goods can be replaced, but monetary compensation is not as effective

as preventing the piohlem in the rlisl instance. An embargo may pi event damage to

goods, avoid the time spent by Ihc laihoad and customer resolving the issue, and avoid

loss of good wi l l .



In determining whether an embaigo is reasonable, the Buaid has developed a tact

based balancing test. Factors that the Board considers include the length of the service

cessation, the intent of the railroad, the cost of repaiis, the amount of traffic on the line,

and the financial condition of the carrier. The Board pays particular attention to the cost

of repairs relative to the volume of traffic on the line- going back to the need for the rail

customers* obligation to pay for the operation and repair of the rail line.

RailAmenca supports the Board's piecedent of detei mining whether an embargo

is icasonablc using a fact based balancing test upon a complaint being Hied RailAnicnca

considers the Bouid's precedent us a major factor in determining how it responds to an

embaigo situation Rail America urges the Board to follow its precedent in judging

einbdigncs.

4. The determination of whether and when to seek abandonment
authorization should be left to the individual railroad.

Railroads determine when and if to seek abandonment of their lines today It is a

difficult decision and not taken lightly.

Rail America has acquired over 7,000 miles of rail line in the United States by

purchase, lease, 01 other means. Many of these lines were low density and in need of

substantial repaii Some were in moderate condition, but did not justify major capital

expenditures. Many of (he Rail America lailroads could have been abandonment

candidates by the Class I railroad. However, the creation of ihe short line saved the line

from abandonment, and the shipper on the line have been provided continuous low cost

tail transportation. Had there been some critena other than managerial discietion fur

seeking abandonment, many of the lines operated by shoit lines today would ha\e been

abandoned
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Indeed, the Inleislate Commerce Commission studied whether it should require

the filing of abandonment applications if there was a proposed abandonment in the

genual location of a pending abandonment and dctei mined (hat it was best to leave the

matter to the discielion of management. RailAmeriea uigcs the Board to continue that

policy.

I here have been icccnt discussions about icquinng a railroad to file for

abandonment of a line tluil has insufficient revenues to justify capital investment in older

to permit a different operator to take over the line As with the shipper obligation to pay

the railroad for meeting its common carrier obligation, these discussions failed to address

the statutory requnenient that the new opeialor of'a rail line would have to compensate

the cLIIicnt owner foi the value of the line, as well has having the financial backing tu

make repairs, and subsidize ihe opeiating costs. In the United States, piopeity cannot be

taken without paying the owner the constitutional minimum value. In the case of

i ail roads, the constitutional minimum value is the greater of the going concern value or

net liquidation value. fheietore, if a third party wants to force the sale of a laihoad line

through one of the Board's processes, the buyer would have to pay the seller (he

constitutional minimum value of the line Depending on the length of the line, its value

could easily run into the tens of millions of dollars, and perhaps moie depending on the

location of the line The public should be aware that such a tiansfer ol'a mil line to a new

operator conies with the price tag of the constitutional minimum \alue of the line

Because of Ihe vaiying tools at the Board's disposal to assuie that needed lail

-.eivice is provided (i.e , service that a shipper is willing to pay for), the Board should

continue to allow niihoad management the discretion as to when to seek abandonment.

II



5. The Board's Office of Compliance and Consumer Assistance should
continue to act as an unbiased informal mediator between the shipper nnd the
railroad.

The Board's Office ofComphar.ee and Consumer Assistance ("OCCA"\ recently

reorganized as the Olficc of Public Assistance, Governmental Affairs and Compliance,

serves a useful purpose in infoimally resolving disputes and opening lines of

communication between railroads and their customers. RailAmerica has first hand

expciience dealing with OCCA.

Rail America's expeiience is that OCCA is a neutral party that facilitates

communication between the railioad and its customer. OCCA acts as an honest broker

with no economic or other inteiesl RailAmerica believes that the Board should continue

to allow OCCA to act as an honest broker.

Scott G. Williams Esq.
Senior Vice President & General Counsel
RailAmerica, Inc.
5300 Btoken Sound Boulevard N.W.
Second Floor
Boca Raton. FL 33487
(561)226-1757

Respectfully subm

^
Gitomcr, Esq.

Law Offices of Louis E Gitomer
600 Baltimore Avenue
Suite 301
Towson,MD21204
(202)466-6532

Attorneys for:
RAILAMh'RICA, INC.

Dated- Apti l 17,2008

12


