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BEFORE | HE
SURFACE TRANSPORTATION BOARD

Ex Parte No. 677

COMMON CARRIFR OBLIGATTON OF RAILROADS

COMMENTS OF RAIL AMERICA, INC,

RailAmerica, Inc (“RailAmerica™) submits comments in response o the
Notice of Public Hearing served by the Surlace Transportation Board (the “Board™) on
February 22, 2008. I'hc Board requested comments on:

viutous topics related to the extent of the common canier obligation,
including, but not limited to: (1) service limitation resulting trom a
capacity constiained environment, (2) cost and salety issues related to the
transportation of hazardous matenals, especially toxic inhalation hazads,
(3) catner-imposed requirements for infiastructure investinents by
shippers; (4) the impact of volume 1equiements or incentives;

(5) economucally motivated service reductions and metering of the
-demand for service; (6) the proper use of rail cmbargoes; (7) when 1t
becomes necessary to obtain abundonment authorization, and (8) to whom
does the common canier obligation apply

RatlAmerica notified the Board on March 24, 2008 that it would paiticipate in the
hearing and submit comments addressing

1. The common carrier obligation requires the railroad to provide
rail ttansportation services upon reasonable demand Implicit in fullilling
this obhgation is the nght of the ratlroad (o 1eceive a reasonable fec that
adequately compensates the railioad for its operating costs. capital
investments, risk, and a 1easonable return.

2 Canier-imposed requirements for shippers, such s for
infrastructure investments and volume requirements or incentives are
propur.

3 Ruil embargoes aie a necessary tool in mder Lo protect Lthe salety
of employees, local communities, and the goods handled hy the raihoads.



4 The determination of whether and when to seck abandonument
authorization should be left to the individual railroad.

5. The Board's Otfice of Compliance and Consumer Assistance

should continue 1o act as an unbiased informal mediator between the

shipper and the 1ailroad.

RailAmerica will be represented at the hearing by Mr Paul Lundberg, Vice President
BACKGROUND

RaillAmerica, today, 1s a leading operator of short lines and regional 1ailioads in
North America. We operate in 27 United States and three Canadian provinces. The
Board has granted authotity for RuilAmerica to contol the Florida East Coast Railway,
LLC (“FEC™).

Most of RallAmctica's propertics were, at one time. part of a Class I railvoad
system. While in Class [ ownership, muny of these hines were operated as low-density,
relatively high-cost branch lines or were lines where the operating and capital costs did
not generate an appropriate return to the Class 1. The Class-I railroads cither sold or
leased these lines to companies like RatlAmenica, [hese lmes had infiastiucture needs
and were susceplible to fiagtle economic conditions, generally being dependent upon the
buswness fortunes of only a few on-line customers and mdustrics.

RailAmerica's rml lines, like most short lines, are often the sole route available to
shippers and receivers for accessing the Class [ rail system. We are the only entrance and
exit point to the broader regionul and natienal rail networks for disttibution and receipt of
shippers' pouds and products  Our services are frequently billed cither by the
RallAmerica railroad itself or by the Class I paitner thiough nterline settlement as a

segment in the longer Class [ rall movement  However, many of the RallAmerica



railroads weie established as “handling roads,”™ which receive a fee (subject to various
inflation adjustments) from the Class [ raihioad, usually determined at the time of
acquisition

RailAmenica secks 10 run a high-quality and safe business operation. one that
helps its existing customers to succeed and expand their businesses and further secks to
expand our rail services to new businesses.

RailAmeiica 1s also commmtied to improving its capital infrastructure
Rail America's propertics were divested by the Class Is, over the past 20-plus years, for
good and valid 1casons. [t is fair to say that when the Class [s were contemplating
abandonment of those lincs, o1 turning them over to short line opetators such as
RailAmenica, very little capital investment went into these lines und maintenunce was
scaled back to minimuin levels. RailAmetica inherited those lines in such cicumstances,
und knowing where and how to apply our capital resources remains a continuous
management challenge. Between 2003 and 2007, RallAmerica invested over $300 million
ot capnal in track, facilities and equipment on its North America raihoads. For 2008, the
capital plan is to invest an additional $54 million.

COMMENTS

RatlAmerica understands its common caurier obligation and welcomes the
opportumty lo meet the reusonable needs ol our customers. In order to meet its common
carricr obhigation, each of the RailAmerica 1hoads must be tevenue adequate, i.e., carn
a 1eturn that will cover the operating and maintenance costs, the cost of tisk, and fund

capital expenditures, plus genctate a teasonable 1eturn on its invesiment



1. The common carricr obligation requires the railroad to provide rail
transportation services upon reasonable demand. Implicit in fulfilling this
obligation is the right of the railroad to charge a reasonable fee that adequately
compensates the railroad for its operating costs, capital expenditures, risk and a
rcasonable rate of return.

‘The obhigation 1o provide reasonable service to its customers is understood by
RailAmaiica A 1ailroad must aceept and transport all commodities tendered to it for
carriage. A railroad must pravide reasonable service, which has customanly inchuded a
teasonable opportunity for the customer to deliver freight for shipment, transporting the
fieight with reasonable dispatch and safety, caring for the freight, and placing the freight
in 4 teasonably accessible place for 1eceipt. A railroad may perfoim ancillary activities
as well.

In retuin for providing se1vice, a railioad is entitled to 1€asonable compensation.
The quid p1o quo for reasonable service is 1casonable compensation that adequately
compensates the 1ailroad for its operating costs, capital expenditures, rnisk, and a
reasonable return.

Raul served shippers arc the major, and in many cascs the only source of revenue
for all rilrouds. RailAmerica’s railioads generate revenue [rom shippers through either
(1) mdependent pricing freedom, or (2) a lixed fec from the Class | partner that is set
forth in the acquisition agrecment.

Wheie the shoit line’s compensation has been established n the acquisition
agreement, the railroad is severely limited in its revenue opportunities. Through its
expetience, RailAmerica has found that those subsudiary railroads are likely 1o be 1evenue

starved. [n such instances, RailAmerica would argue that the imphiert concept ol the

common canier yuid pro quo (a reasonable fee) is absent. in that there is inadequate
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revenue accruing to the short line to cover 1ts operating costs, capital expenditures, nisk
and a reasonuble return. If revenues are not adequate to cover operating expenses and
capital investment, safe service cannot be provided or sustained.

RallAmerica is not placing blame, nor is it asking the Board to inteifere with
these private agreements. The plain fact is where a railroad does not 1eccive adequate
revenucs from its shippers or its Class | partners. the common carrier obligation to
provide a reasonable and safe service upon reasonable demand becomes a fragile and
unsustainable cconomic propostlion,

RailAmerica is seeking 10 solve these problems thiough negouiations with its
shippers and its Class | partners

As has been stated befoie, the payment ol teasonable 1ates by the shipper that
ctompensates the 1ailroad fo1 its operating costs, suppoits the capital investment nceded to
sustain a safe infiastiucture, covers the risk, and provides a reasonable return. Thosc rate
diiven revenues are the quid pro quo for a1ailroad [ulfilling its common carrier
obligation. A railroad cannot be expected to fulfill the obligation when it is revenue
starved, for whatever reason. These are fact based issues that the Boaid should consider
on a case-by-case basis instead of through a gencral rule o1 policy statement.

2. Carricr-imposed requirements for shippers, such as for infrastructure
investments and volume requirements or incentives are proper.

Shippers ate the major source of revenue lor ratlioads  If the revenue that
shippers provide is insufticient to cover operating and mantenance costs, cover risk. and
[und capital expenditues, plus a 1easonable return on tvestment, then the 1ailioads

cannot provide se1vice.



RailAmerica advocates intiastructure investments that shippets can make to
sustamn viable rail service: one is to improve the shipper's own facilitics and the other is
to improve the railroad’s facilities.

Shipper investment in infrastiucture allows the ratlioad to operate more efticiently
and safer at lower cost. [fthe railroad 15 less etficient because of the shipper's facilities,
the shipper will incur increased costs for ral setvice since it 1s causing the 1ailroad 10
operate less efficienmily. This 100 is part of the quid pro quo of payment fur common
carrier service.

Where a shipper is asked to make an infrastructure investment. the shipper 1s
being asked it 1t 1s willing to pay fo the cost of rail service. Whether that investment is
made thiough 2 vne time investment, higher rates or long term volume commutments, 1t 1s
the qund pro quo for a railroad providing service and fullilling its commen carrier
obligations. The decision of the shipper should be infuimed by its need for tail service,
not government fiat.

3. Rail embargoes are a necessary tool in order to protect the safety of
employees, local communities, and the goods handled by the railroads,

An embargo is a temporary measure that permits a railroad to stop serving its
shippets because there is u problein with the railroad line that makes 1t unsafe to operate
By embargoing a1l line, a tailroad temporarily suspends the requirement to fulfill its
common canier obligation

An embargo 1s imposed under Revised Citcular TD-1 of the Association of
Ametican Rarlroads (the “AAR™ and is for “controlling trallic movements when, 1n the
judgment of the serving tailioad, an actual or threatened Physical or Operational

[mpairment, of v remporary narure, warrant testrictions against such movement.™



Section Il of TD-1 states that " When necessary to restrict tiatfic movements for periods
1n excess ol 24 hours, an embargo must be used.™ “Embwigoes will remain i etTect unbl
cancefled but, unless cancelled. will automatically expue one year atter the effective
date.” TD-1, Section 1T F

The most immediate impact of an embargo is the cessation of service to a
particular shipper or group of shippers. However, an embaigo does much more. [t
notifies the remainder ol the rmhioad system of impairment so that cars o1 gven trains aie
not moved toward the problem area in an unnecessary and inefficient manner.

There are additional benefits when an embargo is imposed for reasons of safety.
As noled above, RailAmerica intends to operate its rmlioads as salely as possible. Not
only is a safe railtoad moie eflicient and less costly, but at RailAmerica the safety of out
employees 1s the highest priority. An embaigo allows RailAmetica to keep its employees
from working 1n an unsafe enviionment

Not only 15 the salcty of its employees essential to RaulAmerica, but so is the
satety of its neighbois and the envitonment. An accident on a 1atl line can bhe disruptive
and dangerous. The imposition of an embargo allows a railroad the time to take
coriective steps to alleviate the problems with the rail line, and avoid disruptive or
dangerous situations,

An embargo can also prolect the commodities that rail customers ship from
dumage. Normally, goods can be replaced, but monetary compensation is not as effective
as presenting the problemn in the thast instance. An embargo may pievent damage to
goods. avoid the tme spent by the 1ailivad and customer resolving the 1ssue, and avouwd

loss of good will.
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In determining whether an embai go is reasonable, the Board has developed a Lact
based baluneing test. Factors that the Board considers include the length of the scrvice
cessation, the intent of the railroad, the cost of repans, the amount of tralfic on the line,
and the (inancial condition of the carricr. 'he Board pays particular attention (o the cost
of repairs relative to the volume of traffic on the line— going back to the need for the rail
custotners” ubligation to pay lor the operation and repair of the rail line,

RailAmerica supports the Board's precedent of determuning whether an embargo
is 1easonable using a fact based balancing test upon a complaint being filed RiulAmerica
considers the Bowmd's precedent as a major factor in determining how it responds to an
cmbago situation  Rail America urges the Board to follow its precedent in judging
embargoes.

d. The determination of whether and when to seek abandonment
authorization should be left to the individual raitroad.

Railroads determine when and if to seek ubandonment of their lines today Itisa
difficult decision and not taken lightly.

RailAmerica has acquired over 7,000 miles of rwl line in the United States by
purchase, lease, o1 other means. Many of these lines were low density and in need of
substantial repait  Some were in moderate condition, but did not justify major capital
expenditures. Many of the RailAmerica 1ailroads could have been abandonment
candidates by the Class [ rlroad. However, the creation of the short line saved the line
trom abandonment, and the shippeis on the line have been provided continuous low cost
1ail teansportation, Had there been some critena other than managetial disciction for
secking abandonment, many ol the lines operated by short lines today would hase been

abandoned
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[ndeed, the Inteistate Commerce Commission studied whether it should require
the filing of abundonment applications if there was a proposed abandonment in the
genaial location of a pending abandonment and deternuned (hat 1t was best to leave the
matter 1o the discietion of management. RailAmerica wiges the Board to continue that
policy.

[ here have been 1eeent discussions about 1equiting a railroad to file for
abandonment of a line that has insufficient revenues o justify capital snvestment in order
to permit a diflerent operator (o take over the line  As with the shipper obligation to pay
the raitroad for meeting its comimon carrier obligation, these discussions fuled to address
the statutory requuement that the new opelator of a rail line would have to compensate
the cutient owner for the value of the hine, as well has having the finrancial backing tu
miake repairs, and subsidize the operating costs. In the United Stales, propetty cannot be
takhen without paying the vwner the constitutional minimum value. In the case of
1ailroads, the constitutional mmimum value is the greater of the going concern valuc or
net hiquidation value. Thetetore, if a third purty wants to force the sale o' a1aihoad line
through one of the Board's processes, the buyer would have to pay the seller the
constitutional minimum value of the line  Depending on the length of the line, its value
could easily run into the tens of millions of dollars, and perhaps moie depending on the
location of the line  The public should be aware that such a tianster ol a raul line 10 2 new
vperator comes with the price tag of the constitutional mmimum salue of the line

Because of the varying tools at the Board's disposal to asswie that needed 1ail
setvice is provided (1.e , service that a shipper 1s willing to pay for), the Board should

continue to allow 1ailtoad management the discretion as to when to seck ubandonment.



5. The Board’s Officc of Compliance and Consumer Assistance should
continue (o act as an unbiased informal mediator hetween the shipper and the
railroad.

The Board's Ottice of Comphiance and Consumer Assistance (“OCCA™, recently
reorganized as the Office of Public Assistance, Goveinmental Affairs and Compliunce,
serves a useful purpose 1n infurmally resolving dispules and opening lines of
communication between railroads and their customers. RailAmerica has first hand
expeticnce dealing with OCCA.

RailAmerica’s expericnce is that OCCA is a neutral party that facilitutes
communication between the railioad and its customer. QCCA acts as an honest broker
with no economic or other interest  RailAmerica believes that the Board should continue

o allow OCCA 1o act as an honest broker.

Respectlully submige

-
Scott G. Williains Esq. C--"’ Louiy®” Gitomer, Esq.
Senior Vice President & General Counsel Law OtTices of Lowis E Gitomer
RallAmerica, Inc. 600 Baltimore Avenue
5300 Brohen Sound Boulevard N.W. Suite 301
Sccond Floor Towson, MD 21204
Boca Raton, FI. 33487 (202) 466-6532

(561) 226-1757
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