CHARLES H MONTANGE

ATTORNEY AT LAW

426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

. 1206] 5461936
FAX {208) 546-3739

8 February 2008
by express service

Hon. Anne K. Quanlan

Acting Secretary

Surface Transportation Board
395 E St., SW

Washington, D.C. 20024

Re: South Plains Switching Ltd. Co. - Compensation
for Use of Facilities in Alternative Rail
Service - West Texas & Lubbock Railway Company,
F.D. 35111

filing of opening memorandum due 2/11

Dear Madam Secretary:

Enclosed for filing please find the original and ten copies
of an Opening Memorandum and appendices for filing on behalf of
PYCO Industries, Inc., and West Texas & Lubbock Railway Company
in the above-captioned proceeding.

By my signature below, I certify service of a copy of the
foregoing upon counsel for the petitioning party (South Plains
Switching), Thomas McFarland, Esq., 208 South LaSalle S$St., Suite
1890, Chicago, IL 60604-1112 by deposit on the above date for
express (next business day) delivery.

Thank you for your assistance in this matter.

Ver tr%&y,

Cha¥les H. "Montange
for PYCO Industries, Inc.

Encls. 1
cc. Mr. McFarland (SAW) (w/encls) Egﬁ'g&,';amgs
Mr. Heffner (WTL) (w/encls)
Mr. McLaren (PYCO) (w/encls) FEB 11 2008
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BEFORE THE SURFACE TRANSPORTATION BOARD
South Plains Switcping Ltd. - )
Compensation for Use of )
Facilities in Alternative ) F.D. 35111
Rail Service - West Texas & )
Lubbock Railway Co. )
Opening Memorandum
for West Texas & Lubbock Railway
and

PYCO Industries, Inc.

This Opening Memorandum on behalf of West Texas & Lubbock
Railway (WTL) and PYCO Industries, Inc. (PYCO) 1s in response to
this Board’s Decision in this docket served January 11, 2008.
WTL supplied alternative rail service to PYCO over lines of then-
incumbent railroad South Plains Switching Ltd. Co. (SAW). WTL

supplied alternative service to PYCO from January 26, 2006! untail

November 9, 2007,? pursuant to orders of this Board in Finance

- In PYCO Industries — Alternative Rail Service - South Plains
Switching Ltd. Co., F.D. 34802, served Jan. 26, 2006, this Board
initially authorized alternative rail service pursuant to 49
U.S.C. 11123 and 49 C.F.R. Part 1146, commencing 11:59 P.M. on
January 26, 2006. This authority was extended to the statutory
maximum (270 days), plus 30 days of “tolling” at the suggestion
of SAW by orders in F.D. 34802 served February 24, 2006; June 21,
2006; and August 18, 2006. In PY¥CO Tndustries — Alternative Rail

Service - South Plains Switching T.td. Co., F.D. 34889, served
November 21, 2006, this Board authorised alternative rail service

pursuant to 49 U.S.C. 11102 and 49 C.F.R. Part 1147, commencing
12:00 AM on November 23, 2006. This service continued until PYCO
purchased the SAW lines on November 9, 2007, pursuant to this
Board’s feeder line decision served August 31, 2007 in F.D.
34890.
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See PYCO TIndustries —- Feeder Line Application — Lines of
South Plains Switching, Ltd. Co., F.D. 34890, served Dec. 20,
2007, at 1 (“PYCO purchased SAW's rail lines” on November 9,
2007) .




Docket (F.D.) 34802 and F.D. 34889. On November 9, 2007, PYCO
acquired SAW’s rail lines pursuant to a decision of this Board
served August 31, 2007, in F.D. 34890 (the “feeder line
proceeding”}.

In a decision served January 11, 2008, this Board terminated
F.D. 34802 and 34889, and initiated a new proceeding (F.D. 35111)
regarding compensation to SAW for the WTL’s use of SAW's lines to
provide service to PYCO in F.D. 34802 and 34889. WTL provided
alternative service to PYCO as a public service in light of SAW’s
creation of a service emergency in the form of inadequate rail
service to its major customer (PYCO). The sole issue in F.D.
35111 is the amount of compensation (if any} that is due SAW as a
result of service by WTL under F.D. 34802 and 34889.

I. LAW

This Board made clear in the preamble to its 1998
regulations adopting Parts 1146 and 1147 (the alternative service
regulations underlying the proceeding here) that incumbent
railreoads were not entitled to compensation in the form of lost
profits during the period of alternative use.’ In addition, 49
J.S.C. 1i102(a), the authorizing statute relied upon by the Board

for the decision in F.D. 34889, provides that in establishing

3 Expedited Relief for Service Inadequacies, STB Ex Parte 628,
served Dec. 21, 1998 (promulgating Parts 1146 and 1147) (“We

agree that the incumbent railroad is ... not [entitled to
compensation] for lost profits for service it is not providing”).
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compensation, the Board shall employ “the principle controlling
compensation in condemnation proceedings.” The maain
condemnation-type proceedings in which the Board engages are
“offers of financial assistance” (OFA’s) under 49 U.S.C. 10904
and “feeder line applications” under 49 U.S.C. 10907. Insofar as
relevant here, in both situations, tne Board relies on a “net
liquidation wvalue” (NLV) approach. Under this approach the Board
determines the net salvage value for the trackage, and a
comparable value for real estate interests based on an “across-
the-fence” valuation of parcels owned in marketable (fee) title,
subject to costs of sale and other appropriate discounts. In
cases involving so-called subsidy OFA's (where a shipper offers
to subsidize continued service, rather than buy the line
outright), the agency determines the costs to provide service
plus a reasonable return on the NLV of the trackage and land. A
reasonable return is the applicable cost of capital for the
period in question as determined by STB in its annual proceeding
for that purpose each year.

In this Board’'s January 1l decision in this docket at pp. 6
and 12 (citing ICC precedent in the form of Dardanelle &
Russellville Railroad Co. — Trackage Rights Compensation —
Arkansas Midland Railrocad Company, F.D. 32625, served June 3,
1996), this Board stated that

“[o]ur predecessor, the ... ICC ..., established a formula



for determining compensation for the use of a rail line

under 49 U.S.C. 11123. As it stated in Dardanelle, slip op.

at 3-4, compensation should consist of three components: (1)

the variable cost incurred by the owning carrier as a result

of the tenant carrier’s operations over the owning carrier’s
tracks; (2) the tenant carrier’s proportionate share of the
track’s maintenance and operation expenses; and (3) an
interest or rental component designed to compensate the
owning carrier for the tenant carrier’'s use of its capital
dedicated to the track.”
PYCO and WTL understand the Dardanelle criteria as employed by
the Board to be subject to the Board’'s subsequent statement in
the preamble to the Part 1146 and 1147 regulations that incumbent
railroads are not entitled to compensation for lost profit claims
during periods of alternative service.

This Board’s January 11 decision effectively requested the
parties to submit evidence responsive to the Dardanelle criteria.
PYCO and WTL submitted a prima facie case responsive to the
Dardanelle criteria in our initial Reply to SAW’s Petition.

While as i1ndicated below, we 1ncorporate some of our submission
here, we also submit a more refined analysis which includes
information based on SAW’s responses to PYCO discovery.

II. SUMMARY

Based on SAW’s response to PYCO’s discovery requests, SAW



makes no claim for variable costs, including maintenance costs.
In terms of the Dardanelle criteria, only the portion involving
an interest component for the alternative service carrier’s use
of the incumbent’s lines remains relevant. Using methodology and
unit values admitted by SAW, PYCO calculates the overall NLV for
the property used by WIL (after taking into account portions
whose use was shared) at $221,157.04. Since SAW 1s not entitled
to a recovery for lost profits, its compensation must be limited
to the railroad cost of capital (as determined by this Board in
annaal proceedings) for the relevant periods times the NLV.
Performing this calculation, one derives a total of $45,116.22 as
the gross amount due SAW for the entire period of alternative
service.

PYCO and WTL adopt their showings and relevant supporting
material from their initial Reply served January 3, 2008, at pp.
19 and 35 ($97,610.36)* and for work done for the benefit of SAW
by WTL or PYCO (pp. 35-36) as set-off’s to any claim for
compensation by SAW. In light of these set-off’s, no further
compensation is due SAW, nor should any be ordered.

ITI. EVIDENTIARY SUBMISSION

* This sum reflects costs incurred by WTL and PYCQO to repair or

maintain trackage that should have been repaired or maintained by
SAW, but was not, and the cost incurred for derailments due to
SAW’s failure adequately to maintain its track.
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In response to PYCO’s initial discovery requests to SAW,®
SAW indicated it did not incur any variable costs, nor did it
intend to claim compensation for maintenance.® Since SAW, the
proponent of a compensation award in this proceeding, 1s not
claiming any compensation under the first two prongs of the
Dardanelles criteria (variable costs and maintenance), these two
prongs are not relevant in the proceeding. If SAW is making no

claim for these costs, they cannot be awarded. 1In any event,

5 PYCO’s initial set of discovery to SAW is attached as Appendix
I.

SAW's “Response to Discovery” (responding to PYCO’'s first set
of discovery) is attacned as Appendix II. SAW admits it did not
incur any variable costs due to alternative service (response to
request for admission 3 and 4) other than that “SAW provided
maintenance to portions of Track 9298" (see response to
interrogatory 1). PYCO's interrogatory 2(b) asked for cost data
concerning any actual maintenance and repair, and SAW objected
that this was unduly burdensome. See SAW response to
interrogatory 2(b). PYCO’s counsel immediately e-mailed SAW’s
counsel for a more detailed response, if SAW intended to claim
compensation for any maintenance. SAW’s counsel responded that
SAW does not so intend. Copies of these emails are set forth in
Appendix 1IT.

Track 9298 appears both east and west of the BNSF mainline
through Lubbock. During the period of alternative service, both
WTL and SAW used track 9298 west of the BNSF mainline to move
cars between the BNSF yard and the SAW yard {location of PYCO
plant no. 1). PYCO traditionally used track 9298 east of the
BNSF mainline for storage of cars (PYCC had a $1/year lease for
that purpose). The alternative service protocol assigned that
portion of trackage to PYCO’s use. PYCO and WTL personnel saw no
evidence of any maintenance of any portion of track 9298 by SAW
during the alternative scrvice period, and were SAW to assert a
claim to recovery for maintenance of track 9298, PYCO and WTL
would submit evidence (and i1ndeed have submitted evidence
already) to the contrary.



PYCO and WTL have already presented uncontradicted evidence' that
SAW provided no services for which a compensation award could be
made under the first two prongs of the Dardanelle criteria. It
is not appropriate to award compensation for costs (pursuant to
some kind of URCS assumption or on any other basis} where the
incumbent railroad did not incur costs; that would simply be an
award of “profit.”*

This leaves the remaining element of the Dardanelle criteria
(compensation in the form of interest on SAW’s capital i1nvestment
in the trackage used by WTL to provide alternative service to
PYCO) . In SAW’s “Response to Discovery,” SAW admitted that the
trackage involved in providing alternative service to PYCO was as
stated 1n Exhibit A to Appendix I (see SAW Response to Request
for Admission 8 in Appendix II). SAW also stated that it would
not contest the unit values for the various grades of rail and
other track material, for take-up, and for contractor overhead as

found by this Board in F.D. 34890 (see Response to Request for

SAW 1n its responsc to PYCO’s first set of discovery claimed
to have performed some maintenance on portions of track 9298, but
failed to provide any requested detail. PYCO by email reqguested
the detail. SAW’'s counsel responded by email indicating SAW was
not relying on this activity for purposes of compensation. See
Appendix III. Based on SAW’s representation of non-reliance,
PYCO has not filed a motion to compel further response. 1In any
event, as indicated in the PYCO/WTL initial reply, PYOC and WTL
are aware of no instance of such maintenance, and the record in
F.D. 34802, 34889, and 34890 shows that SAW took the position
that SAW had no maintenance obligation.

8 Declaration of Charles Banks, Appendix VII, para 4.
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Admission 10). In response to PYCO's interrogatory 9, SAW
indicated reliance on this Board’s per unit findings of NLV for
track, track materials and ties, and for land valuation as
employed by the Board in its decision in F.D. 34890 served August
31, 2007.

Consistent with SAW’s admissions and this Board’s valuations
and methodology in F.D. 34890, but subject to one adjustment for
trackage used only twice by WTL," PYCO calculates the NLV for

trackage and land to be $137,517.94 for the trackage (Appendix

% The list of “shared track” in Appendix I Exhibit A includes
track 310. Track 310 is the most direct way to reach PYCO's
Plant No. 2, but it runs through Farmers Compress. Indeed, as
SAW’s counsel put it, “Farmers Compress has control of that
track. In fact, the track runs through loading sheds inside
Farmers Compress’s property.” Letter, Mr. McFarland to Secretary
Williams, Jan. 27, 2006, at p.2, item (2). Thus the protocol
allowed WTL to use Track 310 “if not blocked and if complete
movement to Plant 2 would not delay operations of Farmers
Compress Company.” The protocol provided that Track 9298 would
be “the primary means to provide service to PYCO Plant 2.”
Letter, McFarland to Heffner, Feb. 1, 2006, item (3} at bottom of
page 1, as filed under cover letter dated February 6, 2006.

In one of the many disputes between BNSF and SAW, BNSF filed
a petaition for clarification in F.D. 33573 in 2007. In SAW's
“Reply in Opposition to Petition for Clarification,” e-filed in
F.D. 33753 under cover letter dated August 3, 2007, at p. 6, SAW

explained that SAW traditionally used “Track 310 ... to provide
service to Attebury Grain Company and Farmers Cooperative
Compress....” Given SAW’s use of Track 310 to serve these

customers, it is hardly surprising that it was essentially never
avallable for use by WTL to reach PYCO. In consequence, WTL was
able to use Track 310 only twice. WTL instead relied on the
circuitous route involving Track 9298 east of the BNSF mainline
1n order to reach Plant No. 2. Since WTL in essence did not use
310 because it was blocked by SAW or SAW customers, it 1s not
appropriate to include that track in the capital base for
compensation purposes.



IV, para 9) and $83,640 for the land (id. para 10), or
$221,157.94. Multiplying the NLV by the relevant cost of capital
(10.1% from Jan. 26, 2006 per Ex Parte 558 (Sub-no. 8), served
June 20, 2005, and 12.2% from September 20, 2006 per Ex Parte 558
{Sub-no. 9), served Sept. 2006), yields $45,116.22 as the lump
sum amount of “fair compensation” due SAW for use of its trackage
and land. Any amount in excess of this figure would constitute
profit to SAW. See id. para. 12. As already noted, when thas
Board adopted Parts 1146 and 1146 subsequent to Dardanelle, this
Board specifically indicated that lost profit was not an element
for compensation in alternative service proceedings.

PYCO and WTL incorporate their showings in their January 3,
2008 Reply as to set-off’s for costs which they incurred by
reason of SAW’s failure to provide maintenance, and for other
purposes. Those showings are set forth or referenced at pp. 19
and 34-35. The set-off’s include costs for emergency repairs and
re-railments totaling $97,610.36 and an additional amount for
work done for the benefit of SAW by WTL, such as pulling cars for
SAW customers from the BNSF yard to the SAW yard.'® Failure to
allow PYCO and WTIL: to claim these set-off’s would amount to

rewarding SAW with extra profit for failing to discharge its

¥ The work performed by WTL for the benefit of SAW and its
customers was substantial. According to the Second Declaration
of Mr. Gregory (Appendix VIII), WTL pulled 1919 and 1916 SAW cars
for customers other than PYCO during F.D. 34802 and 34889
respectively).



duties to maintain its trackage and fully serve its customers
other than PYCO.!!

Since the amount of set-off’s exceed the compensation which
SAW may claim, SAW is not entitled to any additional compensation
in this proceeding.

V. Comment on SAW’s Case

SAW originally demanded that WTL pay it $75/carload for all
cars in F.D. 34802, and all the BNSF switching fee in F.D. 34889.
The basis for the $75 demand 1s a settlement in which BNSF
entered to end state court litigation over allcged SAW “lost
profits” at Burris involving a shipper called Jarvis Metals. WTL
and PYCO, aware of STB precedent that profit was not appropriate
for compensation under Parts and 1146 and 1147, offered a cost-
based amount as early as March 2006, “ but SAW refused to
negotiate. SAW continues to this day reject a cost-based
approach, even in the face of STB’s January 1l decision
indicating that the Board continued to view alleged lost profits
as not recoverable.

In particular, 1n response to PYCO’'s Second Set of Discovery

{(attached as Appendix V), SAW in its February 5 response (see

"  Accord, Banks Declaration, Appendix VII, paras 7 & 8.

 Examination of the basis of the original WTL/PYCO offer shows
that it comported with Dardanelle based on estimated values at
the time. STB’s subsequent refinement of the wvaluation in F.D.
34890 allows for a more precise calculation now, and that is
provided herewith by WTL and PYCO in Appendix IV.
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Appendix VI, answer to int. 1) continues toc rely exclusively on
BNSF’s payment of $75/carload to SAW in order to serve the BNSF
customer (Jarvis) at Burris. But this Board has already rejected
SAW’s reliance on the $75/carload payment by BNSF at Burris.

This Board explained in its January 11, 2008 decision, slip op.
7, that:

“there are many potential differences between BNSF’'s use of

5AW’ s Burris tracks and WTL’s use of SAW’s Lubbock tracks.

The variable costs, operating and maintenance expenses, and

proportionate usage of the tracks, among other things, all

may differ. Moreover, WTL and PYCO have submitted evidence
that BNSF agreed to pay SAW $75 per carload to use SAW’s

Burris tracks to settle a lawsuit in which SAW claimed lost

profits, which, we have noted are not recoverable. Because

SAW has not demonstrated that the circumstances surrounding

the BNSF agreement are similar to the circumstances here, we

do not regard that agreement as particularly relevant.”

In response to PYCO’s query for details on the $75/carload
payment (or any other payment on which SAW relies), SAW basically
indicates it has no details concerning that payment beyond which
it has already disclosed. Appendix VI, SAW response to
interrogatory 1. In short, SAW had nothing to say in response to

discovery to alter the Board’s conclusion that the $75/carload

11



payment was not particularly relevant.!?

Moreover, SAW’s position is internally inconsistent. SAW
purports to rely on a kind of rental or profit stream to
attribute value to trackage, but SAW also says in response to
PYCO' s discovery requests that SAW “does not contend that rental
or payments that SAW received or receives for use of trackage and
related right-of-way are relevant to the establishment of
compensation in this proceeding.” If one particular arrangement
were relevant, then why not others? The reason may be that other
arrangements completely undercut SAW’s position. For example,
SAW had previously leased track 9298 on the east side of the BNSF
mainline to PYCO for $1 per year. This is a track actually used
for alternative service to PYCO, and if any “rental rate” were
controlling, let alone relevant, that one would be.

The problem with SAW’s compensation claim all along, and not
simply in this proceeding, is that SAW seeks a monopoly profit.
It has singled out something it finagled in its years of state
court litigation against BNSF, and it now requests this Board to
impose Lhat arbitrary and peculiar burden on WTL {and PYCO).

But this 1s simply SAW again attempting to play by arbitrary
rules of 1ts own, and not by the rules prescribed by the Board

for the industry generally. In other words, SAW is continuing to

= PYCO also understands that SAW has purported to terminate the
agreement with BNSF providing for the payment.

12



insist on presenting its claim in a format that i1s completely
contrary to the Dardanelle framework, with the aim of achieving a
most un-Dardanelle result. Dardanelle does not work for SAW
because SAW incurred no variable costs, and SAW apparently views
interest on its capital investment as trivial. SAW does not want
Dardanelle compensation; it wants a windfall. But incumbent
railroads should not get windfalls for providing inadequate raail

service, nor may they under the relevant statutes and

Re tg%g%:bmltted,
Charges H. Montange

426 NW le2d St.

Seattle, WA 98177

(206) 546-1936

fax: -3739
for PY@O Industries, Inc.
John J%fner

1750 K St., N.W., Suite 350

Washington, D.C. 20006

(202) 296-3334
for West Texas & Lubbock Rwy.

regulations.

Attachments:
Verification by Mr. Gail Kring (PYCO)

Appendix I (PYCO first set of discovery to SAW)
Appendix II (SAW Response)

Appendix III (email exchange about SAW response)
Appendix IV (Sneed Second Declaration)

Appendix V (PYCO second set of discovery to SAW)
Appendix VI (SAW Response)

Appendix VII {(C. Banks Declaration)

Appendix VIII (Second Gregory Declaration})
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Verification by Gail Kring

I, Gail Kring, am the Chief Executive QOfficer of PYCQ
Industries, Inc. (“PYC0"), and I make the following verification
of the facts upon which PYCO and West Texas & Lubbock Railway
rely in the foregoing Opening Memorandum in Finance Docket 35111.

1. Based on conversations with PYCO and WTL employees, WTL
used track 310 to serve PYCO only twice due to congestion by SAW
or by placement of Compress cars on the tracks. Given that the
track was used esaentially exclusively by SAW for its customers
other than PYCO, it is not appropriate for PYCO to pay
compensation for it.

2. PYCO leased track 9298 from SAW for $l1/year. If SAW's
claim that the BNSF payment of $75/carload at Burris for Jarvis
business is relevant is given any weight, then the fact that our
lease for track actually involved in this proceeding was at a
rate of $1/year must be given controlling weight.

3. SAW provided no service to PYCO or WTL during the period
of alternative service. SAW refused even to participate in
conference calls ordered by the Board to coordinate service. We
saw no maintenance or repalr of track used to supply PYCO with
service,

4. PYCO's bookkeeping department reviewed the arithmetic in
Appendix IV and tells me it is accurate.

5. BDased on review by my staff, myself, and my
conversations with WTL (which is now contract rail service
supplier for PYCO), the statements in the Opening Memorandum are
true and correct to the best of my knowledge and belief, as are

the statements in 1-4 above.
Gail Km_

Sworn to and subscribed before me this
L3th day of Feburary, 2008.

- - e e s My, ret e
- [ -u--_—

S W HE- SUKTON f
Falrir v e g Slaio of Taxss

i
C. 1 ¥ [‘ l‘.
Notary public - r.r-_u _iq;artpln.s |

—_— e = - o T
My commlssion expires: .

PP o k.
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Page 1 of 1

CHAS MONTANGE

From: *CHAS MONTANGE" <c.montange@verizon.net>
To: <mcfarland@aol.com>

Sent: Monday, January 14, 2008 1:20 PM

Attach:  PYCO first set discovery to SAW Jan 14 2008 pdf
Subject: discovery, F.D. 35111

To: Tom McFariand, for SAW
copies by email, fax and express
Attached hereto iIn WP 5 and pdf is a set of discovery for SAW In light of STB's decision last Friday.

Should you believe that anything sought is business confidential, we of course will move for a protective order like
that in FD 34890, or an extension of that one. Piease let me know as soon as possible.

!
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BEFORE THE SURFACE TRANSPORTATION BOARD
South Plains Switching Ltd. - )
Compensation for Use of )
Facilities in Alternative } F.D. 35111
Rail Service - West Texas & )
Lubbock Railway Co. )
Interrogatories and Document Requests
{first set)
to
South Plains Switching Ltd. Co.

These discovery requests are tendered on behalf of PYCO
Industries, Inc. (PYCO) to South Plains Switching Ltd., Co.
(SAW), the petitioner in this proceeding, pursuant to 49 C.F.R.
1114.27 (requests for admission); 49 C.F.R. 1114.26
{interrogatories); and 49 C.F.R. 1114.30 (document requests).

Instructions. 1. Please answer all interrogatories and
document requests not less than fifteen days from service
therecf, and all requests for admission will be deemed admitted
unless within 15 days after service, SAW serves a written answer
or objection addressed to the matter. All discovery responses
should be made in accordance with the provisions of sections
1114.26~.27 and 1114.30 for interrogatories, admissions, and
document requests respectively. Answers and objections should be
served upon counsel for PYCO (Mr. Montange). Please make all
documents available by express delivery to counsel for PYCO
(Charles H. Montange, 426 NW 162d St., Seattle, WA 98177) not

less than fifteen days from service of the enclosed requests.

PYCO agrees to pay reasonable copying and express delivery



expenses.

2. SAW has a duty to supplement the discovery response
provided herein pursuant to 49 C.F.R. 1114.29. PYCO notes that
under STB’s procedural schedule, both SAW and PYCO must tender
their opening statements on Monday, February 11, 2008. Should
any response by SAW within 15 days to the service of these
discovery requests be rendered incorrect or inconsistent with
SAW’s opening statement, then please provide a supplemental
response by no later than the following Monday, February 18,
2008.

Definitions. For purposes herein, the word “document” shall
include all electronic recordings, emails, maps, charts,
schematics, notes and all written materials of any sort, and
shall include documents in the possession of SAW, its officers,
directors, employees, agents or contractors.

“SAW” means petitioner.

‘STB” means Surface Transportation Board.

“"WTL” means West Texas & Lubbock Railway.

“F.D. 34B02" refers to STB Finance Docket 34802.

“F.D. 34889" refers to STB Finance Docket 34889.

“Period of alternative rail service in F.D. 34802" shall
mean the time from STB authorization of WTL service to PYCO in
F.D. 34802 (11:59 P.M. on January 26, 2006) until the conclusion

of WTL service to PYCO in F.D. 34802 (11:59 P.M. on November



November 22, 2006). “Period of alternative rail service in F.D.
34889" shall mean the time from STB authorization of WTL service
to PYCO in F.D. 34889 (12:00 A.M. on November 23, 2006) until the
closing of the sale of SAW assets to PYCO pursuant to the STB
decision in Fin. Dkt. 34890, served August 31, 2007 (i.e., 11:59
P.M., November 9, 2007).

“VWariable costs” means those costs that change with the
amount of rail traffic a railroad carrier handles. “Fixed costs”
means those costs that do not change with the amount of rail
traffic a railroad carrier handles.

“UCRS” shall have the meaning given it by STB at page 6 of
its decision in Finance Docket 35111 served January 11, 2008.

“Shared track” or “shared use track” shall mean track over
which both SAW and WTL operated during the alternative rail
service under F.D. 34802 and F.D. 34889.

I. Requests for Admissions

For purposes of this proceeding, PYCO requests that SAW
admit the following in accordance with 49 C.F.R. 1114.27, and the
foregoing instructions and definitions:

1. SAW did not expend any money, or supply any labor or
material, to maintain any track used by WTL to provide rail
service to PYCO during the period of alternative rail service in
F.D. 34802.

2. SAW did not expend any money, or supply any labor or



material, to maintain any track used by WTL to provide rail
service to PYCO during the period of alternative rail service in
F.D. 34888.

3. SAW did not incur any actual additional” expenses arising
from the rail service provided by WTL to PYCO during the period
of alternative rail service in F.D. 34802.

4. SAW did not incur any actual additional expenses arising
from the rail service provided by WTL to PYCO during the period
of alternative rail service in F.D. 34889.

5. SAW did not incur any actual variable costs arising from
the rail service provided by WTL to PYCO during the period of
alternative rail service in F.D. 34802.

6. SAW did not incur any actual variable costs arising from
the rail service provided by WTL to PYCO during Fhe period of
alternative rail service in F.D. 34889.

7. The document attached as Exhibit A is a document
furnished by SAW to WTL which purports to state the trackage used
by WTL to furnish rail service to PYCO during the period of
alternative rail service in F.D. 34802, and is genuine.

8. The trackage used by WIL to provide service to PYCO
during the period of alternative rail service in F.D. 34802 and
the period of alternative rail service in F.D. 34889 is as stated
in the document attached as Exhibit A.

9. The document attached as Exhibit B (and dated June 12,



2006) is a document furnished by SAW to PYCO in response to an
interrogatory (#5b), and is genuine.

10. For purposes of Finance Docket 35111, SAW does not
contest the unit values for salvage, including valuation for each
grade of rail and for other track material, for take-up, and for
contractor overhead as found by STB in its Decision served August
31, 2007.

II.

Pursuant to 49 C.F.R. 1114.26 and the foregoing definitions
and instructions, please answer the following interrogatories:

1. In the event any request for admission above is denied
in whole or in part, or is admitted subject to a qualification or
limitation, please state all grounds for denial or partial
denial, or qualification or limitation, including all evidence
relied upon for the denial, partial denial, qualification or
limitation.

2. (a) Did SAW perform any actual maintenance or repair, or
cause to be performed any actual maintenance or repair, on the
track employed by WTL to furnish rail service to_PYCO during
(i)the period of alternative rail service in F.D. 34802, and/or
(i) the period of alternative rail service in F.D. 34889?

(b) If the answer to 2(a) is “yes,” then for each item of
maintenance or repair, indicate (i) the date or dates of such

maintenance or repair, (ii) the approximate location, (iii) the



nature of the work performed, (iv) the identity (name and
address) of the person or persons performing the maintenance or
repair), (v) the identity (name and address) of Fhe person or
persons) who requested the repair, (vi) all material used in the
maintenance or repair, (vii) the actual cost of the repair or
maintenance, and (viii) an itemization of the actual cost showing
how it was derived.

3. (a) Does SAW claim that it incurred additional expenses
{(other than as addressed in interrogatory 2 above) by reason of
the alternative rail service WTL provided PYCO during (i) the
period of alternative service in F.D. 34802 and/or (ii) the
period of alternative rail service in F.D. 348892

(b) If the answer to 3(a) is “yes,” then for each item of
additional expense, indicate (i) the date or dates of such
expense, (ii) the approximate location(s) for which the expense
was incurred, (iii) the nature of the expense, including all
reasons why SAW attributes the expense to rail service provided
by WTIL to PY¥CO, (iv) the amount of the actual expense, (v) an
itemization of the actual cost showing how it was derived and
(vi) the name and address of any person who calculated the
expense.

4. (a) Does SAW have any cost data supporting a claim, if
SAW makes or may make, such a claim, for any actual variable cost

incurred by reason of rail service provided by WTL to PYCO



pursuant to F.D. 34802 and/or F.D. 348892

(b) If the answer to 4(a) is “yes,” then for each item of
cost data, describe it stating the nature of the cost, and the
basis on which SAW claims it results from rail service provided
by WTL to PYCO.

5. State all actual variable costs claimed by SAW by reason
of the alternative rail service provided by WTL to PYCO pursuant
to F.D. 34802 and/or F.D. 34889, and for each such cost, provide
the basis on which SAW claims it was caused by sérvice provided
by WTL to PYCO.

6. If SAW does not admit Request for Admission number 8
above, state in detail the track, track material and ties, that
SAW claims were used exclusively by WIL to provide service to
PYCO pursuant to F.D. 34802 and F.D. 34889, and were shared
between WTL and PYCO during the period of alternative rail
service in F.D. 34802 and F.D. 34889,

7. Identify (name, address, telephone number, business
title and company) (a) all persons having knowledge of
discoverable matters, (b) all persons who provided information or
answers or admissions (or denials) to this discovery request
(indicating to which of the items their information was
responsive), and (c) the authors of any documents furnished in
the document requests if the identity of the person who prepared

the document is not apparent on the face of the document.



B. Identify {name, address, telephone number, business
title and company) any expert witness upon whom SAW intends to
rely, the subject matter on which he or she is expected to
testify, and the substance of his or her testimony.

9. (a) State length, weight, grade (reroll, relay, or
scrap) and total tonnage of the rail, and the overall
Net Liquidation Value of the track, other track material, ties;
and (b) state the acreage and value per acre of the land for all
trackage which SAW claims was used exclusively by WTL to provide
rail service to PYCO during the period of alternative service
pursuant to F.D. 34802 and 34889.

10. (a) State length of rail, weight, grade (reroll, relay,
or scrap) and total tonnage of the rail, and the'overall
Net Liquidation Value of the track, other track material, ties;
and (b) state the acreage and value per acre of the land , for
all trackage which SAW claims it shared use with WTL during the
period WTL provided alternative rail serviced to PYCQO pursuant to
F.D. 34802 and 34889.

11. If SAW contends that costs in respect to shared track
should be distributed other than 50/50, state (a) the total car
count (both for shippers served by SAW and for SAW storage
customers) moving inbound over the shared track for the period of
alternative rail service in F.D. 34802, other than the car count

for PYCO, and (b) the total car count (both for shippers served



by SAW and for SAW car storage customers) moving outbound over
the shared use track for the period of alternative rail service
in F.D, 34889, other than the car count for PYCO.

12. If SAW contends that the date of movement is germane to
SAW’s compensation claim, then provide the data concerning
inbound and outbound car counts requested in interrogatory 11 on
whatever basis (daily, weekly, or monthly) it is available to
SAW.

III.

Pursuant to 49 C.F.R. 1114.30, and the foregoing definitions
and instructions, please supply the following documents:

1. All documents relating to any denial, partial denizal,
qualification, or limitation with respect to any Request for
Admission-above, including without limitation all documents which
support or contradict the denial, partial denial, qualification
or limitation.

2. For each maintenance activity or repair on or related to
any trackage used by WTL to provide service to PYCO during the
period of alternative rail service in F.D. 34802 and/or 34889,
provide all documents (i) showing that SAW actually performed
that maintenance activity or repair, (ii) the cost incurred by
SAW, (iii) that the maintenance or repair was due to service
provided by WTL to PCYO.

3. For each additional expense which SAW claims it incurred



by reason of WTL’s providing rail service to PYCO pursuant to
STB’s authorizations in F.D. 34802 and F.D. 34889, provide all
documents (i) showing that SAW actually incurred the expense,

(ii) what the expense was for, and (iii) that the expense was due
to service provided by WTL to PCYO.

4. For each actual variable cost claimed by SAW by reason
of WTL’s providing rail service to PYCO pursuant to STB’s
authorizations in F.D. 34802 and F.D. 34889, provide all
documents (i) showing that SAW actually incurred the variable
cost, (ii) what the variable cost was for, and (iii) that the
variable cost was due to service provided by WTL to PCYO.

5. All documents relating to SAW’s claim for compensation
furnished by SAW to WTL or to PYCO, or by WTL or PYCO to SAW, or
by SAW to STB, prior to SAW's filing its “petition” in F.D.
35111.

6. All documents relating to SAW’s valuation of rail, other
track material, ties, or land pursuant to interrogatories 9 and
10 above.

7. All documents provided to, or reviewed by, any witness
for SAW, including any expert witness for SAW, in preparing any
statement, table, or information for use by SAW in this
proceeding.

8. All SAW records of expenses for calendar 2006 and

calendar 2007 that show any variable cost incurred by SAW by
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reason of the alternative service provided by WTL to PYCO
pursuant to F.D. 34802 or F.D. 34889,

9. All documents {including but not limited to audit
reports, tax returns, or spread sheets) prepared by an accountant
or bookkeeper or other SAW employee or contractor to SAW showing
any cost or expense that constitutes a variable cost relating to
alternative rail service provided by WTL to PYCO pursuant to F.D.

34802 or F.D. 34889.

Resp

(S

426 NW 162d St.

Seattle, WA 98177

(206) 546-1936

fax: =-2739

for PYCC Industries, Inc.

Certificate of Service

I hereby certify service by email transmission
(mcfarland@aol.com), fax transmission (312-201-9695), and deposit
for express delivery upon Thomas McFarland, 208 South LaSalle
St., Suite 1890, Chicago, IL 60604-}112, coynsel for SAW, this

14*" day of January, 2008. | e
) 4
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Discovery to SAW
(First Set)
14 Jan. 2008

Exhibit A



SECTION 4 - COMPENSATION ATTACHMENT 4,
Pagelofd

48 U.8.C. § 11123(b)(2), provides that railroads may estabiish between
themsslves the terma of compensation for operations and use of facilities and

equipment. if the parties do not agree on the terms of compensation, the §TB
sstablish the terms. mey

WTL will have use of SAW infrastructure to conduct its operations for a pariod of
five months, or approximately 23 weeks, During this ime WTL will have exclusive use
of 12,720 ft of SAW infrastructure and shared use of an additional 17,840 ft. Detalls on
tracks In feat and use are shown below:

Desctipion Langth
Track #5 SAW yard 2,400
Track #1 SAW yard 2,100
Track 9200 3,900
Track 8268 (to the old BN bridge) 4320
Total 12,720 ft.
Sharmed SAW & WTL use

Destyintion Langth
Track 9298 SAW yard 5,000
Track 231 lead to 8200/8288 880

Track lead PYCO plant 2 1o 50St 8,280
Track 310 through Farmers 1 5.800
Total 17,040 it

Even though WTL control of the shared track is well over 50% of avaiiable ime, we
have spiit use of the shared track on a 50 / 50 basis.

Descrntion Length
Exclusive WTL use 12,720
Shared use 50% 8920
Total 21,640 ft

In summary WTL has use of over four miles of SAW Infrastructure. Clearly this
requires compensation by WTL for its use.

inteveliangs and Joint Uise Agresment Pogebol B
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BEFORE THE
SURFACE TRANSPORTATION BOARD

SOUTH PLAINS SWITCHING, LTD CO. )
-- COMPENSATION FOR USE OF ) FINANCE DOCKET
FACILITIES IN ALTERNATIVE RAIL ) NO. 35111
SERVICE -- WEST TEXAS AND )

LUBBOCK RAILWAY COMPANY )

RESPONSE TO DISCOVERY

SOUTH PLAINS SWITCHING, LTD. CO. (SAW) hereby responds to First Set of
Interrogatorics and Document Requests (Discovery) submitted by PYCO Industnes, Inec.
(PYCO), received on January 14, 2008

SAW'’s rcsponscs arc verified by Mr. Larry D. Wisener (verification page attached).

1. Responses To Requests For Admission

1 SAW did not expend any money, or supply any labor or matcrial, to maintain any
track used by WTL to provide rail scrvice to PYCO during the period of alternative rail service
mFD 34802

Response - Denied

2 SAW did not expend any money, or supply any labor or material, to maintain any
track used by WTL to provide ruil service to PYCO during the period of alternative rail service
in F.D. 34889.

Response - Denied

3. SAW did not incur any actual additional expenses arising from the rail service
provided by WTL to PYCO during the period of alternative rail servicein F D 34802

Rcsponsc - Admitted



4, SAW did not incur any actual additional expenses arising from the rail service
provided bv WTL to PYCO during the period of alternative ruil service in F.D. 34889

Response - Admitted

5. SAW did not incur any actual variable costs arising from the rail service provided
by WTL to PYCO during the period of alternative rail service in F D 34802

Response - Denied

0. SAW did not mcur any actual variable costs arising from the rail service provided
by WTL to PYCO during the period of alternative rail service in F.D. 34889.

Response - Denied

7. The document attached us Exiubit A is a document furnished by SAW to WTL
which purports 1o stute the trackage used by WTL to furnish rail service to PYCO during the
period of alternative ratl service in F D 34802, and is genuine

Response - Admitted

8. The trackage used by WTL to provide service to PYCO during the period of
alternative rail service in F D 34802 and the period of alternative rail service in F D 34889 1s
as stated in the document attached as Exhubit A.

Response - Admitted

0. The document attached aus Exhibit B (and dated June 12, 2006) 1s a document
Jurnmished by SAW to PYCO in response to an interrogatory (#5b), and is gemune

Response - Admitted
10.  For purposes of Finance Docket 35111, SAW does not contest the unit values for
salvage, including valuation for each grade of rail and for other track material, for take-up, and

Jor contractor overhead as found by STB in uts Decision served August 31, 2007

Response - Admitted



Il. Responscs to Interrogatories

L. In the event any request for admission above is dented in whole or 11 part, or is
admutted subject to a qualification or mitation, please state all grounds for denial or partiul
denal, or qualification or imitation, including all evidence relied upon for the demal, partial
denul, qualification or imitation

Response - as to Request Nos 1, 2, § and 6, SAW provided mainienance of portions of

Track 9298

2. (a) Did SAW perform any actual maintenance or repair, or cause to be performed
any actual mamtenance or repair. on the track employed by WITL to furnish rail service to PYCO
during (1) the period of alternative rail service in F D 34802, and/or (1) the period of alternative
rail service in F D 34889

Response - (a) yes 1o both (1) and (11)

(b) If the unswer to 2(a) 1s “ves, " then for each item of maintenance or repair, indicate
(1) the date or dates of such maintenance or repair, (1) the approximate location, (1) the nature
of the work performed, (1v) the identity (name and address) of the person or persons performing
the maintenance or repair), (v) the identity (name and address) of the person or person) who
requested the repair, (vi) all material used in the maintenance or repair, (vii) the actual cost of
the repair or maintenance, and (vui) an itemization of the actual cost showing how it was
derived.

(b) SAW dcclincs to respond on the ground that the interrogatory 1s unduly broad and
preparation ol a response would be unduly burdensome.

3. (@) Does SAW claim that it incurred additional expenses (other than as addressed
in interrogatory 2 above) by reason of the ulternative rail service WTL provided PYCO during
(1) the perrad of alternative rail service in F.D. 34802 and/or (11) the period of alternative rail
service in FF D 348897

Response - (a) no

(b)  Ifthe answer to 3(a) 1s “yes, " then for each item of additional expense, indicate
(1) the date or dates of such expense, (1) the approximate location(s) for which the expense was
incurred, (11) the nature of the expense, including all reasons why SAW attributes the expense to
rail service provided by WTL to PYCO, (1v) the amount of the actual expense, (v) an itenmzation



of the actual cost showing how it was derived and (vi) the name and address of any person who
calculated the expense.

(b)  Not applicable

4 (a) Does SAW have any cost data supporting a claim, if SAW muakes or may make,
such a claim, for any actual variable cost incurred by reason of rail service provided by WTL to
PYCO pursuant to F D, 34802 and/or I.D. 348897

Response - (a) SAW will not make such a claim.

(b) If the answer to 4(a) 1s “ves, " then for each iem of cost data, describe u stating
the nature of the cost, and the basis on which SAW claims it results from rail service provided by
WIL 1o PYCO

Response - (b) Not applicable

5. State all actual variable costs claimed by SAW by reason of the alternative rail
service provided by WTL to PYCO pursuant to I D 34802 and/or IF D 34889, and for each such
costs, provide the basts on which SAW claims it was caused by service provided by WTL to
PYCO

Response - SAW will not claim any variable costs.

6 IF SAW does not admit Request for Admuission number 8 above, state in detail the
track, track material and ties, that SAW claims were used exclusively by WTL to provide service
to PYCO pursuant to F.D 34802 and F D 34889, and were shared between WTL and PYCO
during the period of alternative rail senvice in F D. 34802 and F.D. 34889

Response - Not applicable

7. Identify tnume. address, telephone number, business title and company) (a) all
persons having knowledge of discoverable matters,

Response - (a) Larry D Wisener, P O Box 64299, Lubbock, TX, (806) 828-4841,

President of SAW.

(b) all persons who provided information or answers or admissions (or demals) to this
discovery request (indicating to which of the 1tems their information was responsive), and



Response - (b) Larry D. Wiscner, P.O. Box 64299, Lubbock, TX, (806) 828-4841,
President of SAW

{c) the authors of uny documents furnished in the document requests if the wdentity of the
person who prepared the document 1s not apparent on the face of the document

Response - (¢) no documents provided

8. dennfyr (name, address, telephone number, business title and company} any
expert witness upon whom SAW intends to rely, the subyect matter on which he or she is expected
to testify, und the substance of hus or her testimony

Response - Dennis W. Olmstead, Transportation Consultant, 1124 South 11" Street,
Meonuose, CO 81401, (970) 249-34099, the going charge for use of trackage in the area s $75 per
car

9. (a) State length, weight, grade (rervoll. relay, or scrap) and total tonnage of the
ratl, and the overall Net Liquidation Value of the track, other track material, ues, and (b) state
the acrcage und value per acre of the land for all trackage which SAW claims was used
evclusively by WTL to provide rail service to PYCO during the period of alternative rail service
pursuant to FF D 34802 and 34889

Response - (a) and (b) see net iquidation value provided in August 31, 2007 decision in

feeder line case.

10, (a) State length of ratl, weight . grade (reroll, relay, or scrap) and total tonnage
of the rail, and the overull Net Liquidation Value of the truck, other track muterial, ties, and

Response - (a) as stated in Exhibit A

(b} state the ucreage and valuc per acre of the land, for all trackage which SAW claims u
shared use with WIL during the period WTL provided alternative rail serviced 10 PYCO
pursuant to F.D 34802 und 34889

Response - see Response 10(a)

11 If SAW contends that costs in respect to shared track should be distributed over

than 50750, state (a) the total car count (hoth for shippers served by SAW und for SAW storage
customers) moving inbound over the shared track for the period of alternative rail service in

-5-



F D. 34802, other than the car count for PYCO, and (b) the total car count (both for shippers
served by SAW and for SAW car storuge customers) moving outbound over the shared use track
Jor the period of alternative rail service in F D 34889, other than the car count for PYCO.

Response - SAW declines to respond on the ground that the requested information 1s
avatlable to PYCO through West Texas & Lubbock Railway Company (WTLC), which recerved
all inbound intcrchanges.

12.  IfSAW contends that the date of movement is germane to SAW's compensation
claim, then provide the data concermng inbound and outhound car counts requested in
mterrogutory 11 on whatever buasis (daily, weekly, or monthly) it 1s available to SAW

Response - SAW docs not so contend
III. Responses To Requests to Produce Documents

1. All documents reluting to any denmal, partial demal, qualification, or imitation
with respect {o any Request for Admission above, including without limitation all documents
which support or contradict the demal, partial denal, qualification or limutation.

Response - there are no such documents.

2. For each mamntenunce activily or repair on or related to any trackage used by
WTL to provide service to PYCO during the period of alternative rail service in F D 34802
and/or 34889, provide all documents (1) showing that SAW actually performed that maintenance
activily or repair,

Response - (1) there are no such documents.

(1t) the cost imcurred by SAW, (i) that the maintenance or repair was due to service
provided by WTL to PYCO

Response - (i) there arc no such documents

(n1)  that the maintenance or repair was due to service provided by WTL to PYCO
Response - (1) there are no such documents.

3. For each additional expense which SAW claims it incurred by reason of WTL's

providing rail service to PYCO pursuant to STB s authorizations in F.D 34802 and F D 34889,
provude all documents (1) showing that SAW actually incurred the expense,

-6-



Response - (i) there are no such documents.

(1) what the expense was for, and

Response - (11) there are no such documents.

(i)  that the expense was due to service provided by WTL to PYCO.

Response - (111) there arc no such documents.

4 For each uctual variable cost claumed by SAW by reason of WTL s providing rail
service to PYCO pursuant to STB's authorizations in IF D 34802 and IF D. 34889, provide all
documents (1} showing that SAW actually incurred the variable cost, (1) what the variable cost
was for, and (u1) that the variable cost was due to service provided by WTL 10 PYCO

Response - SAW has not claimed any such variable cost.

5 All documents relating to SAW's claum for compensation furnished by SAW to
WTL or to PYCO, or by WTL or PYCO to SAW, or by SAW to STB, prior to SAW's filing uts
“petiion" in ' D. 35111

Response - SAW declines to respond on the ground that atl such documents are already in

the possession of PYCO as evidenced by PYCO's relerence to such documents.

6. All documents relating to SAW's valuation of rail, other track material, ties, or
land pursuant to interrogatories 9 and 10 above

Response - there arc no such documents.

7. All documents provided 1o, or reviewed by, any witness for SAW, including any
expert witness for SAW, in preparing any statement table, or information for use by SAW in this
proceeding

Response - SAW declines Lo respond on the ground that SAW’s Petition made all such
documents available to PYCO

8 All SAW records of expenses for calendar 2006 and calendar 2007 that show any
variable cost incurred by SAW by reason of the alternative service provided by WTL to PYCO

pursuant to F.D 34802 or I.D 34889

Responsc - SAW has not claimed compcensation for vanable costs

-7



9. All documents (including but not limited to audit reports, tax returns, or
spreadsheets) prepared by an accountant or bookkeeper or other SAW employee or contractor to
SAW showing any cost or expense that constitutes a variable cost relating to alternative rail
service provided by WTL to PYCO pursuant to F D 34802 or F D 34889

Responsc - SAW has not claimed compensation for variablc costs.

Dated: February 1, 2008

Respectfully submitted,

SOUTH PLAINS SWITCHING, LTD. CO.
P O Box 64299
Lubbock, TX 79464-4299

Tiwras € 1V Frrdoacd

THOMAS F McFARLAND
THOMAS F McFARLAND,PC
208 South LaSalle Street, Suite 1890
Chicago, IL 60604-1112

(312) 236-0204

(312) 201-9695 (fax)
mefarland@aol com

Its Attorney



CERTIFICATE OF SERVICE
1 hereby certify that on February 1, 2008, I served the foregoing document, Response to
Discovery, on Charles H. Montange, Esq., 426 N.W. 162™ Street, Seattle, WA 98177,

¢ montange@verizon net by e-mail and UPS overmight mail (Monday delivery).

’rl-urwwo F Me CM

Thomas F McFarland




¥ RuEMAR RN S0 RALILY

STATE OF TEXAS )
)
COUNTY OF LUBBOCK. )

LARRY D. WISENER, being duly sworn on oath, deposes and states thats*whas

read the foregoing statement, that she knows the contents thereof, and that the

therein stated are true and comect.

LARRY D. ENER

SUBSCRIBED AND SWORN TO before me an this the A §__ day of January, zo%;s.

Doy 4. Rrbmaen.

facts

A

D LE
(.-?g'&.;_‘% ”ﬁ?c",f ::{.':.‘:::P;"’"‘ NOTARY PUBLIC
%zﬁ‘j August 05, 2010
My Convmission Expires:
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CHAS MONTANGE

From: <mcfarland@aol com>

To: <¢ montange@verizon.net>

Sent: Monday, February 04, 2008 7 46 AM
Subject: SAW discovery responses

H, Charles. The discovery responscs that you refer to are not inconsistent, or at lcast were not meant to
be. SAW did incur maintenance costs as stated, but does not intend to rely on thosc costs as justification
for the compensation that 1t will claim. I hope that clcars 1t up.

Tom

More ncw features than ever. Check out the new AQ1 Mail!

2/5/2008



Page 1 of |

CHAS MONTANGE

From: "CHAS MONTANGE" <¢c montange@verzon net>
To: <tmcfarland@amertech.net>

Sent: Friday, February 01, 2008 2:58 PM

Subject: Re' SAW's Response to PYCO's Discovery

Hello Tom. Thank you for the response to PYCO's inihal discovery request.
As I read the response, SAW indicates 1t docs not intend to claim any
variable cost, which broadly would include maintenance costs. Is this
correct? If SAW does intend to claim for any maintenance cost on track
9298, then I must request that you reconsider the objection to interrogatory
2(b). If SAW 1s not warving a claim for costs here, then the intcrrogatory

1s highly relevant, and not overbroad. Moreover, 1t 1s not burdensome for
Mr. Wisener (whom your answers indicate 1s the only person with knowledge)
to indicate what he knows. If hc has no actual cost, then he should state
what he did, and give a cost estimate, and indicatc approximately where
(which side of the BNSF mainline at least) and approximately when. In
short, if SAW mtends to claim for mamtenance costs on 9298, we should get
a rcal answer to interrogatory 2(b). Since we are facing a filing

dcadline, I would appreciate 1t if you could clanfy on Monday so 1 can
determinc how to proceed at STB. Thanks.

----- Original Message -----

From: <tmcfarland@ameritech.nct>

To: "Charles Montange " <c.montange@vcrnizon.net>
Sent: Friday, February 01, 2008 8:25 AM

Subject: SAW's Response to PYCO's Discovery

> Scnt by Thomas F. McFarland. Please open the attached document. It was
> scanned and sent to you using a Xerox WorkCentre Pro.

>

> Sent by Guest [tmcfarland@ameritech.net]

> Number of Tmages: 10

> Attachment File Type: PDF

-

> WorkCentrc Pro Location: Chicago, IL

> Device Name: Thomas F. McFarland, P.C.
>

>
> For morc information on Xcrox products and solutions, please visit

> http.//www.xerox.com
>

2/5/2008
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BEFORE THE SURFACE TRANSPORTATION BOARD
South Plains Switching Ltd. - )
Compensation for Use of )
Facilities in Alternative ) F.D. 35111
Rail Service — West Texas & )
Lubbock Railway Co. )

Second Declaration of Montey Sneed

I, Montey Sneed, make this Second Declaration pursuant to 28
U.S.C. 1746 in support of the Opening Statement by PYCO
Industries (PYCO) and West Texas & Lubbock Railway Company (WTL)
to the petition for compensation for use of facilities in
alternative rail service (Finance Docket 35111) filed on behalf
of South Plains Switching Ltd. Co. (SAW). The purpose of this
Declaration is to deliver my expert opinion on the Net
Liquidation Value (NLV) of the assets then-owned by SAW used by
WTL to provide alternative service to PYCO pursuant to Finance
Dockets 34802 and 34889.

1. I previously prepared a Declaration in this proceeding
providing an NLV for the track, ties, and other track material
used by WTL to provide alternative rail service to PYCO pursuant
to authority granted in Finance Dockets 34802 and 348879. In
preparing that valuation, I did not personally inspect the track
used, but instead assumed that it contained all the heavy rail
and relay quality rail which SAW asserted in its“submissions in
other dockets existed throughout the SAW system. I made this

assumption in order to provide an upper bound for the possible



NLV, inasmuch as I could not arrange to inspect the trackage
prior to finalizing my initial Declaration.

2. At the request of PYCO, on January 28, 2008, I
personally did a ground inspection of the trackage used by WTL to
provide alternative rail service to PYCO 1in pursuant to the
authority granted in Finance Dockets 34802 and 34889. Based on
that personal on-the-ground inspection, I attest that there is no
rail heavier than 90 pounds on the former SAW tracks used by WTL
to provide alternative service to PYCO. Moreover, all switches
(other than those repaired by PYCO since PYCO’'s acquisition of
the property in November) are essentially worn out. Finally,
based on interviews with WTL operating personnel (to confirm
which trackage was employed for alternative service), I learned
that WTL had used Track 310 only twice, due to congestion or
interference by SAW. Since WTL in effect did not use Track 310,
it is not appropriate to value it for compensation purposes.
(Track 310 runs through the Farmers Co-op Compress, and was used
by SAW to serve Compress.)

3. As I indicated in my first Declaration, SAW furnished
the following information concerning use of tracks shared by both
SAW and WTL:

Shared use (by SAW and by WTL):
Track 9298 (to SAW yard): 5000 feet

Track 231 lead: 960



Lead PYCO Plant 2 to 50- St.: 6280
Track 310 through Farmers Coop: 5600

Total Shared Use - 17,840
Track 310 should be deleted for the reasons stated, so the actual
shared use track is 12,240 feet total. As indicated in my first
Declaration, SAW originally proposed a 50/50 split. 50% of
12,240 feet is 6,120 feet. I will thus use 6,120 feet to
calculate the NLV for which WTL and PYCO may be responsible for
reimbursement pursuant to this Board’s decisions.

4, SAW’s calculation of track used exclusively by WTL is

as follows:

Assigned use for service to PYCO

Track #5 (in SAW yard): 2400 feet
Track #1 (in SAW yard): 2100 feet
Track 9200 (east of BNSF mainline): 3900 feet
Track 9298 (east of BNSF mainline): 4320 feet
Total: 12,720 feet

5. 12,720 (exclusive use) plus 6,120 (PYCO’s share of the
shared use trackage) equals 18,840 feet of trackage.

6. Based on my inspection, the trackage in question is all
90# or less. For ease of presentation, I will assume arguendo
(and favorably to SAW) that the trackage is all 90#. Although I
believe much of the trackage is scrap, I will assume arguendo

(and favorably to SAW) that i1t is all re-roll quality. T waill



only value other track materials at scrap value. T will use the
same values per ton as the Board adopted in its decision valuing
the trackage in Finance Docket 34890. This use 1s reasonable
since the valuation in F.D. 34890 was based on track values
during the relevant period of alternative rail service. Based on
personal inspection, the ties are at best a wash (cost to dispose
the rotten ties is at least as great as the value of the
remaining ties for landscape or relay).

7. My calculation of NLV for the exclusive use trackage is

as follows:

Exclusive use trackage (12,720 feet):

Material Weight Grade Tonnage $/ton Total

Rail 90 Reroll 381.74 330 125,975.52

OTM 90 Scrap 76.35 245 18,705.46

Ties 00.00
Gross Sales: 144,680.98

Less take-up and freight for

458.09 tons at $75/ton = -34,356.96

Less 15% salvager overhead and

profit = -16,548.60

Net liquidation value: $93,775.41
8. My calculation for PYCO's share of the shared use track

is as follows:



PYCO Portion of Shared Use (6120 feet

Rail 90 Reroll 183.59 330 60,583.25
Tie Plates 90 Scrap 19.90 245 4,875.50
Angle Bars 90 Scrap 7.44 245 1,822.80

Ties wash
Total gross sales: 67,281.44

Gross sales: 67,281.55
Less take-up and freight for
210.93 tons at $75/ton = $15,819.75
Less salvager overhead and
profit at 15% = 7,719.27
Net liguidation value: $ 43,742.53
8. From the prior two paragraphs, it follows that the total
NLV for SAW track assets used to provide service to PYCO is thus:
93,775.41 plus 43,742.53 = $ 137,517.94.
10. It is my understanding that PYCO and WTL calculated the
NLV for land, using numbers employed by STB in the wvaluation
proceeding (Fin. Dkt. 34890) to be 883,640 for 24.6 acres. The
data is set forth at p. 34 of the PYCO and WTL Reply in F.D.
35111 served Jan. 3, 2008. Based on my familiarity with the
trackage, this estimate of acreage is fair and reasonable, and as
noted, the value per acre is based on evidence already relied
upon by STB. Adding $137,517.94 to 83,640 equals $221,157.94

for total NLV.



11. The railroad cost of capital was 10.1 % per STB’s
decision in Ex Parte 558 (Sub-no. 8), served June 20, 2005, and
12.2% per Ex Parte 558 (Sub-no. 9), served Sept. 20, 2006.

During F.D. 34802, WTL used SAW track for alternative service
from January 26 to November 22, 2006 or 301 days (.825 year). Of
that time, 228 days (.625 year) elapsed in F.D. 34802 when the
capital cost was 10.1%, and 73 days (.2 year) when it was 12.2%.
The total period for F.D. 34889 service was Nov. 23, 2006 to Nov.
9, 2007, or 351 days (.962 year}). The cost of capital was 12.2%
throughout this pericd.

12. Calculating a reasonable return to SAW thus is matter

of arithmetic: $221,157.94 times [(.625) (.101) + (.2)(.122) +

(.962) (.122) 221,157.94 [(.063) + (.024) + (.117)] = 221,157.94

times (.204)

$45,116.22. Any amount in excess of this is
profit in the absence of actual costs, and it is my
understanding, based on SAW’s answers to PYCO’s interrogatories,
that SAW is claiming no variable costs. They state none. Since
maintenance is the responsibility of the incumbent railroad, WTL
and PYCO may be entitled to set-off’s for costs they incurred by

reascn of SAW’s failure to maintain.



Pursuant to 28 U.S5.C. 1746, I declare and verify under
penalty of perjury under the laws of the United States of America

ct.

Executed on: /fé‘j_,ﬁ@% !

that the foregoing is true and co
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CHAS MONTANGE

From: "CHAS MONTANGE" <c montange@vernzon net>
To: <mcfarfand@aol com>

Cc: "Gary McLaren" <gmclaren@sbcglobal.net>
Sent: Monday, January 21, 2008 2 20 PM

Attach:  Pyco second set discovery to SAW wp, Pyco second set discovery to SAW pdf
Subject: Emailing. Pyco second set discovery to SAW

To. Tom McFarland, for SAW

Enclosed please find an email attachment with some additional discovery by PYCO to SAW

Your message is ready to be sent with the following file or link attachments:
Pyco second set discovery to SAW

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving certain
types of file attachments. Check your e-mail security settings to determine how attachments arc

handied.

1/21/2008



BEFORE THE SURFACE TRANSPORTATION BOARD
South Plains Switching Ltd. - )
Compensation for Use of )
Facilities in Alternative ) F.D. 35111
Rail Service - West Texas & )
Lubbock Railway Co. )]
Interrogatories and Document Requests
(second set)
to
South Plains Switching Ltd. Co.

These discovery requests are tendered on behalf of PYCO
Industries, Inc. {(PYCO) to South Plains Switching Ltd., Co.
(SAW), the petitioner in this proceeding, pursuant to 49 C.F.R.
1114.27 (requests for admission); 49 C.F.R. 1114.26
(interrogatories); and 49 C.F.R. 1114.30 (document requests).

Ingtructions. 1. Please answer all interrogatories and
document requests not less than fifteen days from service
thereof, and all requests for admission will be deemed admitted
unless within 15 days after service, SAW serves a written answer
or objection addressed to the matter. All discovery responses
should be made in accordance with the provisions of sections
1114.26-.27 and 1114.30 for interrogatories, admissions, and
document requests respectively. Answers and objections should be
served upon counsel for PYCO (Mr. Montange). Please make all
documents available by express delivery to counsel for PYCO
{Charles H. Montange, 426 KW 162d St., Seattle, WA 98177) not

less than fifteen days from service of the enclosed requests.

PYCO agrees to pay reasonable copying and express delivery



expenses.

2. SAW has a duty to supplement the discovery response
provided herein pursuant to 49 C.F.R. 1114.29. PYCO notes that
under STB’s procedural schedule, both SAW and PYCO must tender
their opening statements on Monday, February 11, 2008. Should
any response by SAW within 15 days to the service of these
discovery requests be rendered incorrect or inconsistent with
SAW’s opening statement, then please provide a supplemental
response by no later than the following Monday, February 18,
2008.

Definitions. For purposes herein, the word “document” shall
include all electronic recordings, emails, maps, charts,
schematics, notes and all written materials of any sort, and
shall include documents in the possession of SAW, its cofficers,
directors, employees, agents or contractors.

“SAW” means petitioner.

'‘STB” means Surface Transportation Board.

“WTL” means West Texas & Lubbock Railway.

“F.D. 34802" refers to STB Finance Docket 34802.

“F.D. 34889" refers to STB Finance Docket 34889.

“Period of alternative rail service in F.D. 34802" shall
mean the time from STB authorization of WTL service to PYCO in
F.D. 34802 (11:59 P.M. on January 26, 2006) until the conclusion

of WTL service to PYCO in F.D. 34802 (11:59 P.M. on November



November 22, 2006). ™“Period of alternative rail service in F.D.
34889" shall mean the time from STB authorization of WTL service
to PYCO in F.D. 34889 (12:00 A.M. on November 23, 2006) until the
closing of the sale of SAW assets to PYCO pursuant to the STB
decision in Fin. Dkt. 34890, served August 31, 2007 (i.e., 11:59
P.M., November 9, 2007).

“Wariable costs” means those costs that change with the
amount of rail traffic a railroad carrier handles. "“Fixed costs”
means those costs that do not change with the amount of rail
traffic a railroad carrier handles.

“URCS” shall have the meaning given it by STB at page 6 of
its decision in Finance Docket 35111 served January 11, 2008.

“Shared track” or “shared use track” shall mean track over
which both SAW and WTL operated during the alternative rail
service under F.D. 34802 and F.D. 34889,

I.

Pursuant to 49 C.F.R. 1114.26 and the foregoing definitions
and instructions, please answer the following interrogatories:

1. If SAW contends that rental or payments that SAW or any
other railroad receives for trackage and related right of way is
relevant to the establishment of compensation in this proceeding,
then
a) list all leases or other rental or compensation agreements

{collectively referred to herein as “leases”) relied upon by SAW



for purposes of its claims, providing (i} the name of the lessor,
(ii) the name of the lessee, (iii) the date the lease was
entered, (iv) the term (monthly, yearly, etc.) of the lease, (v)
the property covered by the lease (providing length of trackage,
weight of rail, amount of land), (vi)} the purpose of the lease
(for shipments, for railcar storage, or for non-rail purposes),
(vii) all other revenue received from the lessee by the lessor or
an affiliated entity, {viii) the basis for the rental or
compensation amount, and (ix) all lease payments made, including
date and amount.

2. For each lease or other arrangement provided in response
to interrogatory 2 above, 1ndicate how and where that lease or
arrangement provides evidence of any cost incurred by SAW arising
due to alternative rail service provided by WTL to PYCO pursuant
to F.D. 34802 or F.D. 34889.

ITT.

Pursuant to 49 C.F.R. 1114.30, and the foregoing definitions
and instructions, please supply the following documents:

1. All documents relating to, and including, any lease,
rental agreement or similar compensation agreement with regard to
trackage and related right of way in which SAW, Choo Choc
Properties Inc. or South Plains Lamesa Railroad is lessor or is
the recipient of compensation (including one-time or nominal

compensation) .



2. All documents describing the basis of the $75/carload
fee which SAW claims BNSF agreed to pay SAW for service to Jarvis
at Burris, including but not limited to all pleadings by SAW in

any court relating to that service.

R tfully, submitted,

C les H.éifntange

426 NW 162d St.

Seattle, WA 98177

(206) 546-1936

fax: -3739

for PYCO Industries, Inc.

Certificate of Service

I hereby certify service by email transmission
(mcfarland@aol.com), fax transmission (312-201-9695), and deposit
for express delivery upon Thomas McFarland, 208 South LaSalle
St., Suite 1890, Chicago, IL 60604-1112, counsel for SAW, this

21st day of January, 2008.

o (%
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- BEFORE THE
SURFACE TRANSPORTATION BOARD

SOUTH PLAINS SWITCHING, LTD. CO. )

-- COMPENSATION FOR USE OF ) FINANCE DOCKET
FACILITIES IN ALTERNATIVE RAIL ) NO.35111
SERVICE -- WEST TEXAS AND )

LUBBOCK RAILWAY COMPANY )

RESPONSE TO SECOND SET OF DISCOVERY

SOUTH PLAINS SWITCHING, LTD. CO. (SAW) hereby responds to a second set of

discovery received from PYCO Industnes, Inc. (PYCO) on or about January 21, 2008.

Response To Interrogatories

1. If SAW contends that rental or payments that SAW or any other railroad recerves
Jor trackage and related right of way 1s relevant o the establishment of compensation in this
proceeding then (a) lisi all leases or other rental or compensation agreements (collectively
referred to herein as “leases”) relied upon by SAW for purposes of its claims, providing (i) the
name of the lessor, (1i) the name of the lessee, (iii) the date the lease was entered, (iv) the term
(monthly, yearly, ete.) of the lease, (v} the property covered by the lease (providing length of
trackage, weight of rail, amount of land), (v} the purpose of the lease (for shipments, for railcar
storage, or for non-rail purposes), (vii) all other revenue received from the lessee by the lessor
or an affiliated entity, (viu) the basis for the rental or compensation amount, and (ix) all lease
payments made, including date and amount.

Response - SAW does not contend that rental or payments that SAW received or receives
for use of trackage and related nght-of-way are relevant to the establishment of compensation in
this proceeding. SAW contends that payments that BNSF Railway made to SAW for use of
trackage and right-of-way at Burris, TX are relevant to the establishment of compensation in this

proceeding. Details regarding BNSE’s payments to SAW for such use are contained in SAW’s

-1-




 h W A v

Petition iff this proceeding, filed on December 13, 2007. SAW is not familiar with the details of
any other payments for use of any other trackage and right-of-way.

2. For each lease or other arrangement provided in response to interrogatory 2
above, indicate how and where that lease or arrangement provides evidence of any cost incurred
by SAW arising due to alternative rail service provided by WIL to PYCQ pursuant io F.D. 34802
orFD 34889.

Response - Payments made by BNSF to SAW for use of SAW’s trackage and right-of-
way at Burris, TX provide evidence of the fair market value of use of such trackage and right-of-
way in the subject territory SAW believes that such payments cover all of SAW’s costs
associated with such trackage and nght-of-way. SAW does not understand what is meant by
“how and where” such payments provide evidence of SAW’s cost arising from alternative rail
service.

Response ¢ ument Reques

L. All documents relating to, and including, any lease, rental agreement or similar
compensation agreemen! with regard to trackage and relaled right of way in which SAW, Choo
Choo Properties Inc or South Plains Lamesa Railroad is lessor or is the recipient of
compensation (including one-time or nomnal compensation).

Response - the only such document known to SAW is the agreement between BNSF and
SAW providing for payment by BNSF for use of such trackage and right-of-way at Burris, TX.

A copy of that agrcement was filed as part of SAW’s Petition in this proceeding on December 13,
2007.
2. All documents describing the basis of the 375/carload fee which SAW claims

BNSF agreed to pay SAW for service to Jarvis at Burris, including but not limited to all
pleadings by SAW in any court relating to that service.
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Résponse - SAW does not know of any documents that describe the basis of the $75-per-

car payment by BNSF

Dated: February 5, 2008

Respectfully submitted,

SOUTH PLAINS SWITCHING, LTD. CO.
P.O. Box 64299
Lubbock, TX 79464-4299

’rwu ¢ ML('.MLM-‘LK

THOMAS F. McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSalle Street, Suite 1890
Chicago, IL 60604-1112

(312) 236-0204

(312) 201-9695 (fax)
mefarland@aol.com

{ts Artorney
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STATE OF TEXAS )
)
COUNTY OF LUBBOCK. )

LARRY D. WISENER, being duly sworn on oath, deposes and statesﬂ:ats#:ehas
madﬂmfmegoingstﬂemengthﬂshsknowsﬂ:ewmthemof,mdﬂmﬂnrfacts

therein stated arc true and correct.

LARRY D. ENER

SUBSCRIBED AND SWORN TO before me on this the 2 g day of January, 20#)8.

Daly 4 Prbomasan,

NOTARY PUBLIC

N UAE; gs(‘).lINSOH
exary Publc, State of Ti

My Cornmission vau.:
August 05, 2010

My Commission Expires: 126}0

mEmY  Svres MY e MAYT wOr




- RTIFICATE O IC
I hereby certify that on February 5, 2008, I served the foregoing document, Response to
Second Set of Discovery, on Charles H. Montange, Esq., 426 N.W. 162™ Street, Seattle, WA

98177, c montange@verizon.net by e-mail and UPS overmight mail.

Trrwia €, 1V WLI,WJ\\
Thomas F. McFarland
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BEFORL THE SURFACE TRANSPORTATTON BOARD

Souzth Plains Switcning Lid. - }
Compensaiion for Use of

Faci_it-es 1m Alternative } F.D. 3311C
rfall Service - Wesl Texas & }

Lupkock Railway Co. )

Verified Statement of
Charles H. Banks

1, Charles Banks, am a railroad economist at, ard President of,
R... Bar<s & Associates, & raron-w-de corsuliing fi-m focusing
exclusively on railroad t+arsportation issues. After reviewing SAW’'s
Lnilial oelition, the PYCO/West Texas & Lubbock Raillway or “WTL” reply,
SAW's response to PYCO's discovery and related cmails between PYCO and
SAW counsel, and the varionus exhibi.s to the above, I make Lhis
Ver-fied Statemenz alL Lhe request of PYCO Irdustries, Trc., for use ix
the above-captioned procesa-ng ard as an exproession of my expert
opinion.

1. In this Beard’s decision served January 11, 2008, al page 6,
tne Board indicated that the standard reimburscment of an incumbent
ra.lroad during a period of alvternative se-vice was cesigned to
cenpensate for the following Lhree elements: a) var._able cost ©o tae
ncumbent resulting from tne alternative supplier’s use of the
incumbent’s tracks; b) Lhe alternative supplier’s “proporlionate sharc”
oT maintenance costs and ¢) an inLerest or rental component to
compensate the 1ncumbenl for the alternative supplier’s use of the
ircarpent’s capital as maallest 1n tae trackage used py .ne alternative
sunplier, This formulation 18 ccnsistent wila compénsating tne
incumbent for any services 1t actually provides by rcason of tne

alternative service provider’s actions.



2. Also on page 6, this Board indicated that use of regional URCS
dati would e appropriate in Lhoe absence oz “Zully supportea aclual
cost data.” Regardless of whether Lhe STB and the parties apply SAW-
gpecriic or the less accurate reg:oral averages inherent in URCS, trere
are no thecoretical, cconomic grounds supporting SAW’s additional
financial demand unless SAW incurrcd any actual costs as a resuli of
the Boarc’s dec-sions. PYCO and wWlo sabmatved evidemce tna. SAW
incurred no variable or maintenance costs and, indeed, refusecd Lo
perferr ma-ntenance, taking t*e position tnat was an opligation of WT..
SAW, 1n i1ts discovery responses, concedes 1t did not incur variable
costs by reason of WIL alternative service and alLhough SAW claims to
nave performed scme unspecified mainilenance Lo one track (929B8), it
indicates no intent to rely on that for purposes of juslifving
corpensation. (7f 1. were to rely on said, unspecified maintenarce,
then, presumably, 1t shoula provide tnhe detail PYCO sougnt on any
maintenance SAW claimed to have performed.)

3. ™“War.able cosls” are costs that charge as service levels
change {(like fuel consumption). Based on Lhe filings to date in this
prcceeding, SAW did nol -ncur any variakle costs due to allernalive
rail service provided by the alternative supolier (WIL). For example,
Wri's witness (Mr. Gregory), in his statement at paraqraph 3, says SAW
previded no services Lo WIL or PYCO. The-efore, 1t wou.a ncver he
appropriate to use rcgional URCS data to compute an alleged variable
cosl wnere no such cos- was actially aincurred. That would be
rantarount o awarding a “profit” to the 1acumbent railroad and the
Board already has decided that there i1s no basis for such an award in

=118 ainstarce. From the verspec~ive of economiz Lheory, there can be



no justification for relying on regional URCS data to conjure up a cos.
that was never incurred.

4. Based on the inTormation i1n the recora, SAW did not performr
any maintenance on the trackage used Lo provide alternative rail
sorvace or at least any mairntenarce sufficiert for 1L to rely upon for
purposes of cidining a cost. ~for the same reason that is 1t notL
appropriate to award i1maginary variable costs Lo SAW when 1t did not
1mSur 4ny, 1t 'S navproprilate to award any maln.onance costs to SAW
waen Lt did nol perform any maintenance on tne track in quesllion or
where; as here, SAW claims 1t 1s not relying on Lhe limited maintenance
“< ¢ airs to rave performed con unadernt—fied portions of Lrack 9258,

Any such award would amoun. Lo awarding SAW with a “profit.”

f. Based on the information in the record, the only comnensal.on
tnat 3AW may claim appropriately 15 that in conneclion with WTT use of
1ts Lrackage. This customarily 1s based on Net lLaiquidation Value of
tne Lrackage mulliplied by the owning raiiroad’s cost of capatal or a
reasoranie sur+ocate tnerefore. AnyLhing in excess of that amourt
would amount to awarding SAW a “profat.”

6. The BRoard has indicated that “prolit” should not be awardea zs
part of a compensarion package 1n alternative Se@rvicC SCenarios. Tals
13 a sensible result in my judgmenti.

7. Tre rocord so far in thus proceedirg shows that WLIL provided
services to ard rcurred costs on pehall of SAW: an particular, WTL
shuttled cars from the BNSF yard to the SAW yard not only for PYCO but
also for the benefit of SAW's olner cusiomers. Acchrding .o W.L, SAW
did not compensale WIL for this service. SAW, otherwise, would have

had Lo perform such work on 1iLs own and incurred costs. This in cffect



means that WTI 'ncurred additional cosls LhaL benefited SAW and 1ts
custconers. Unless SAW, elsewhere, has compensatcd WTL for i:ts
—ncurrerce of such costs, they ave a legitimate cconomic offset to any
ctaim for reimbursement on the part ol SAW.

8. In addation, the record s0 rar 1r this proceed-ng indicates
that WTL, in providing alternative service, sustained a derailmeni due
to SAW's failure Lo maintain 1Ls Lrackage. While maintenance costs may
ce apprep—-etely zpoorticned between Lho parcies, tne cest of a
derailment due to insufficiently maintained trackage 1s attributable to
the party that should have provided maintenarce. This Board, in both
F_nance Jockel 34802 (Dec_sicn served June 21, 2006, at page 8) ana
34889 (Decision scrved Novembor 21, 2006, at page 6, declaning to
auttorize =ndependent entities te inspect/repa:r}, ina:cated rhat SAW
was responsible lor prov.oding ma.ntenance. Taus, fror an eccnomic
poiny of view, the cost of derailments due to poor Lrack maintenance by
SAW should be an offset to any compensarion which otherwise mi:ght be

dues to SAW.
Pursuant to 26 C.S5.C. 1746, I dec.are anc verify iLncer pena’'ty of

perjury under tnhe laws of the United States of America that the

foregoing 1s true and correct.

Ol Hurlby

Executed on: February 8, 2008.
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BEFORE THE SURFACE TRANSPORTATION BOARD

Sofith Plains Switching Ltd. - )
Coripansation €for Use of )
Facilitiea in Alternative ) F.D. 35111
Rall Service — West Texas & )
Iubbock Railway Co. )

Second Doclaration of Stephen Gregory

I, Stephen Grsgory make this Second Declaration pursuant to
28 USC 1746 ln support of the Opening Memorandum by West Texas &
Lubbock Railway Company (WTL} and DYCO Induatzies (PY€0) Lu Lle
pkéition for compensation filed by South Plains Switching Ltd.
Co. (SAW) in Finance Docket 35111.

. Accaxdang to WIL rogerds, WIL pulled 1919 cars inbound
from the BNSF yard to the SAW yard for SAW customers (other than
FYCO) during the period 11:59 PM Jan. 26, 2006 to 12 AM on
Novembor 23, 2006 (Financo Docket 34902), and 1916 frgm November
24, 2006 to the end of November 9, 2007 (Finance Docket 34889).
snﬁ'may hava had other ctraffic; however, this was a sgrvice WTYL
providod to AW forxr which SAW did not compensate WIL. WTL
claims compensation for it as a set-o0ff against any chpensation
awarcded SAW.

2. In contrast to 9AW which did nvl piuvidw any |service to
WIL or incur variable costs by reason of WIL’s service to PYCO,
WTL did incur variable costs (e.g:, lavor, fuel) to provide this
gorvice to SAW. WTL should be awarded a gol ull alL wHutever

rate, 1f any, is set for SAW,




