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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket _No.AB-1014

DENVER & RIO GRANDE RAILWAY HISTORICAL FOUNDATION-
ABANDONMENT-1N MINERAL COUNTY. CO

PROTEST OF
WASON RANCH CORPORATION

Pursuant to The provisions of 49 US C. Section 10903 and 49 C.F.R Pan 1152, and in

accordance with the Surface Transportation Board's Notice served on January 4,2008, Wason

Ranch Corporation ("Wason") hereby submits its Protest in response to the application for an

adverse abandonment filed in this docket by the Cily of Crecdc, Colorado ("Creede").

WASON'S POSITION

Wason fully and enthusiastically supports approval of the adverse abandonment

application Creede has filed and urges the Board to approve ihat application cxpcditiously.

Wason believes Crecdc has presented a compelling case for adverse abandonment which is more

than warranted under the governing legal standards. -'

Wason is participating in this proceeding through a Protest because the Board's
regulations and the January 4 Notice do not expressly provide fur the full and active
participation of a parly supporting an application for adverse abandonment. Thus, Wason
is required to participate by filing a Protest Wason is not aware of any reason why the
Board would want to prohibit a supportive party from participating fully and actively in
this proceeding and assumes that the use of a Protest in this fashion is reasonable and
acceptable. If Wjson's assumption is not valid, Wason respectfully requests the Board to
gram it procedural relief sufficient to permit u to proceed in this manner.
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In addition. Wason respectfully asks the Board to expand the geographic scope of the

abandonment ai issue 10 include those portions of the line that traverse Wason's property and to

act on that request contemporaneously with its consideration of Creedc's application. Most of the

evidence and all of the arguments Creedc has advanced in support of its application apply with

equal force to Wason's request.

BACKGROUND

Through its application, Creede has demonstrated persuasively that, under all governing

legal precedents, the Hoard should authorize and permit adverse abandonment of the line of

railroad operated by the Denver & Rio Grande Railway Historical Foundation ("the Foundation")

over property located within Creedc's city limits. Creede argues convincingly that the Board's

experiment that began in 2000 and that gave the Foundation access to the line has been a failure

and should be terminated through this adverse abandonment proceeding.

Creede has shown that no rail operations have been conducted over the line for decades

and that Crccdc and its citizens have Taken the city in a direction that makes the reinstitution of

rail service over the line within the geographical limits of the city difficult if not impossible to

contemplate.

Creede hzis asserted that there arc no shippers with a realistic interest in the reinstitution

of rail service over the line, and it has pro\ en that it cannot reasonably be assumed that any such

shipper v. ill ever materialize. There is no ex idence--m this proceeding or in any of the other

related proceedings the Board has conducted in recent years- remotely suggestive of the notion

that reinsimition of rail service over the line is to be anticipated.



'' Creede has also i den tilled and proven another reason the Board should approve Creole's

application Creede has shown tliac the Foundation has never, over all the years it has expressed

an interest in ihc line, been able to establish thai it is qualified to reinsiiiuie rail service over the

line in the wholly unlikely event economic development might justify it The Foundation does

not have assets, sources of funds, equipment, technical qualifications or the trained personnel

required to mount a successful rail operation conducted in the public interest. Moreover, Creede

has demonstrated that the Foundation and its managers lack the professional qualifications and

disposition toward public service that the Board should expect of the carriers it authorizes to

provide rail service into the cities, io\\ns and villages railroads serve

Accordingly, <is Creede so persuasively argues, abandonment of the line is clearly

warranted under the governing legal standards. Creede has more than satisfied us burden of

proof in this regard, and its application should be approved.

WASON AM) ITS FNTERF.ST IN THTS PROCEEDING

Wason is a corporation in good standing organized under the laws of the State of

Colorado. It owns approximately l ,620 acres of land immediately south of Creede in Mineral

County, Colorado. Wason's property and the extension of the Foundation's railroad line over it

adjoins the Rio Grande Ri\er Wason conducts a trout fishing business on its property and offers

access to the Rio Grande 10 many fishermen throughout the fishing season. Wason has invested

substantial amounts of money to preserve and protect the nver and us properties along the river

to assure that its fishing operations are and will continue to be successful.

As ihe line at issue traverses Wason property, it crosses Colorado Highway 149 and

crosses over (he Rio Grande wilh an out-of-service railroad bridge. The condition of the line on



Wason property is essentially as Creede describes the portion of the line located in the ciiy

Required maintenance oi'thc line, the roadbed and the bridge has been deferred for years if noi

decades, and there has been no rail service or traffic on the portion of the line traversing Wasou's

property for as long as there has been none on the portion of the line in Creede

While Wason has not encountered any of the unpleasant and antisocial conduct from the

Foundation that the Foundation has visited upon Creede, Wason has been made aware of the

city's encounters with the Foundation and would not anticipate that the Foundation would treat it

any bcucr than it treated the city were Wason to have a disagreement with the Foundation.

To date, Wason has not suffered any damage or losses to its property directly attributable

to the Foundation or us stewardship of the line. Wason is, however, fully aware of the dismal

condition of the line as it traverses Wason property and fully anticipates the possibility of loss i(

the Foundation were ever to consider operating railroad equipment over it. Wason has also been

made aware of the activities of the speeder excursions the Foundation has authorized to use the

line and is concerned about the possibility that those excursions can result m trespass on and

damage to Wason property. Wason is not aware of anything the Foundation is doing to assure

thai property owners over whose property' the line extends are protected against loss in the case

of an accident or similar event.

THE CREEDE APPLICATION SHOULD BE APPROVED

Creede has presented compelling evidence and argument in support of its application for

an adverse abandonment of the line at issue, and Wason urges the tioaid to grant Creede the

relief it seeks.
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The governing legal standards applicable 10 adverse abandonment applications under

49 U.S.C. Section 10903 arc well established, - and Creede has satisfied each and every one of

them As stated, Creede has shown that there has been no rail service over the line tor decades,

and thai ihcrc is no conceivable possibility that there will ever be a need for such service to be

rcinsuiutcd. Creede has also shown that there are. as there always have been, a substantial

number of questions concerning the qualifications of the Foundation to act as a rail carrier in ihe

public interest.

Wason agrees with Creede that there is no probative evidence to show that public

convenience and necessity permit or require continuation of rail service over the line or that the

Foundation can be expected to act in a manner and up to the standards the Board should expect

carriers subject to its jurisdiction to satisfy.

THE ABANDONMENT CREEDK SF.F.KS SHOULD BE EXPANDED TO
INCLUDE THOSE PORTIONS OF THE LINE TRAVERSING WASON'S PROPERTY

As shown above, the record evidence provided by Creede in this proceeding should

convince the Board to approve the Creede application. The Board's experiment with the

Foundation has not been successful and has only led to pain and disruption for the Creede

community. Accordingly, the Board should end the experiment no\v and approve Creede'$

application. The record evidence not only supports that conclusion; it requires it.

More importantly, as Pur as Wason is concerned, that record evidence and the arguments

Creede has presented to the Board also justify expanding the requested abandonment to include,

2i leait. those portions of the line which traverse Wason's properly.

See Creede Application, at pages 33-34.
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There are no shippers originating or terminating shipments in Creede There are none at

Wason. There have been no railroad patrons in Crccdc for decades There have not been any at

Wason. It is extremely unlikely that there will ever be a shipper needing rail sen ice in Creede.

It is impossible that there would ever be such a shipper at Wason. Crccdc has shown thai the

Foundation is not fit, u ilhng and able to conduct rail transportation in the public interest in

Creede. Similarly, the Foundation is not fit, wilting and able to conduct rail transportation in the

public interest ai Wason or at any other point along the line. The Foundation's interrelationships

in Creede and with its citizens and public officials have not satisfied the standards of conduct the

Board should expect of its licensed carriers There is no reason to expect the Foundation to act

any more reasonably toward Wason if and when controversies arise regarding the Foundation's

presence on Wason property.

Accordingly, under w ell established Board precedent and for all the reasons Crccdc has

offered, the Board should grant and permit abandonment of the line within Creede and beyond

Crccdc to include those portions of the line traversing Wason property -

EXPANDED ABANDONMENT SHOULD BE
CONSIDERED IN A CONSOLIDATED PROCEEDING

Wason recognizes that the Board's regulations do not expressly authorize the

consolidation and contemporaneous consideration Wason is requesting in this proceeding.

Nevertheless, in the interest of due process, economy and administrative convenience, Wason's

procedural request should be approved and adopted by the Board. Consolidation and

:-' In its Application, at footnote 2 on page 4, Crccdc observed that " ..a strong case can be
made for abandonment of the entire Branch..." Wason certainly agrees.
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comemporaneous consideration of the Wason request with the Crccde application is clearly

justified, and there can be no legitimate reason to require Wason to process a new and separate

application independent of the Crccde proceeding

The statutory remedy sought by Creede and Wason is the same The relevant issues

arising under controlling Board precedent are the same. The evidence and arguments to be relied

on by one of the TWO parties are almost completely the same as those to be relied on by the other

party The relevant geography is the same Any analysis of the relevant Creedc economy and its

potential would certainly be identical to such an analysis for Wasoii. The line of railroad is ihc

same. The physical description of the lines of railroad in Creede and on the Wason property are

similar if not the same for all intents and purposes. The entire line of railroad is out of service,

has been out of service for decades and could not be restored to active service absent an

incredibly large financial investment which is not available to the Foundation. The relationship

of the line in Creede to the national rail transportation system is the same as the relationship of

the entire line to the national system: as Creede has explained, the line-in Creede and at

\Vason--is physically disconnected from the interstate system and cannot, as a practical matter,

be a pan of it. The operator of the line is the same in both cases and evidence regarding the

operator's Illness, willingness and ability 10 conduct rail operations in the public interest is

identical The history of rail operations over the two portions of the line is luc same. Evidence

regarding the likelihood of and challenges to the reinstitution of rail operations over the two

portions of the line is the same. And the legal arguments supporting the requested relief of both

parties are the same

Consolidation and contemporaneous consideration of Wason's request with the Creede

application uill be of great benefit to the Board There is no reason for it to have to process two
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such closely related applications in separate proceedings duplicating processes at every step

along the way.

Consolidation will obviously aave lime and effort by parties participating in the case.

Wason fully intends to continue to participate in the Creede case and to offer its support for

Creede in its effort to secure the abandonment it seeks. Needless duplication and added expense

will be avoided if the Board consolidates and processes Wason's request as it continues to

process Creede's.

No party will be disadvantaged by consolidation and contemporaneous consideration of

the two requests. There is no reason lo anticipate thai Creede's application cannot be acted upon

by the Board with the urgency and timeliness Creede has sought and to which it is entitled while.

at the same time, the Board also considers Wason's closely related request. -' If the Foundation

chooses to contest the Creede application, its burden uil! not be materially increased by

responding to the Wason request at the same lime.

It is a principle of sound administrative and judicial procedure that closely related matters

should be consolidated and considered together by the appropriate decision maker unless there is

some compelling reason why consolidation and contemporaneous consideration arc not

advisable. Wason believes that this is a situation where consolidation and contemporaneous

consideration is especially warranted and justified.

Wason \\ ill soon be filing evidence it is able to acquire required by Part 1152 specifically
related to the ad\ersc abandonment of me portion of the line traversing Wason propem
and will also be seeking appropriate waivers fur relief from filing requirements it is not
able or should not be required to satisfy.
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SUMMARY AND CONCLUSION

The City of Creede has prepared and presented to the Board a compelling justification Tor

approval of the adverse abandonment it seeks. Wason supports Us neighbor;, m Creede and., for

all the reasons presented, in the interest of administrative economy and for the convenience of all

the parties. Wason also urges the Board to expand the scope of the abandonment under

consideration and extend approval of the requested relief to include the portion of the line of

railroad that traverses property owned by Wason.

Respectfully submitted,

John L. Richardson
John L. Richardson, P.L.L.C.

Counsel for Wason Ranch Corporation

Dated: January 31, 2008



VERIFICATION OF JOAN GERMANY

I. Joan Germany, being duly sworn, stale as follows1

I arc President of XVason Ranch Corporation, I h*ite been authorized by Wason to verify and Tile a Protest

in this proceeding; I have carefully examined the l*ro;est; I have knowledge of the matters referred to in ihe Protest;

and all representations set tbnh therein are true and correct to the best ofjny knowledge, infoiination and belief.

Joan pcrmany

Joan Germany, subscribed and affirmed before me in in* County of bnUne. . State of Texas, this jy1

day of January, 200$

.
Notary Public

My commission expires: iO~.j]'

MARILYN 1. .HUICHISOH
r^WWn No'iivPl*5c.Saie of Texas
\&fS-f?j *** Conunosion Expires

October 31.2006



CERTIFICATE OF SERVICE

I certify that lha\e, this 31st day of January 200S. caused a true and correct copy of the

foregoing Protest 10 be served upon the folio wine individuals by Unites States mail

Ronald M. Johnson
Akin. Gump, Strauss, Hauei & Feld, LLP
1333 New Hampshire Avenue, N. W
Washington, D.C 20036

Clyde Doolcy
City Manager
CityofCrccdc
P.O. Box 457
Crcede.COS1130

Donald Shank
Denver & Rio Grande Railway

Historical Foundation
20 North Broadway
Mbnic Vista, CO 81144

Alfredo Chamorro
Akin Gump Strauss Haucr & Fold LLP
1333 New Hampshire Avenue, N.W.
Washington. D.C. 20036

Thomas F. Mcfarland
Thomas F. Mcfarland, P.C.
20S South Lasalle
Suite 1890
Chicago, IL 60604

Heidi L. Gunst
.•\kin Gump Strauss Haucr & Fold LLP
1333 New Hampshire Avenue, N W
Washington, D.C. 20036

Robert P Hosselkus, Sr.
PO Box 256
Creede.COS1130

A very Augur
P. O "BOX 765
Crcedc.COS1130

Comiguglia Georgianna
Colorado Office Of Archeology
And Historic Preservation

1300 Broadway
Denver, CO 80203'

Colorado Department Of Public Health
And The Environment

Hazardous Materials & Waste Management
Division
4300 Cherry Creek Drive South
Denver, CO 80246-1530

Stephen and Marta Quillcr
The Quiller Gallery
P. O. Box 160
Creede,C081!30

Ron C. Fief
P.O. Box 819
Crcedc,COS1130

United States I;ish And Wildlife Service
Ecological Services
764 Honzon Drive, Building B
Grand Junction, CO 81506

U.S. Army Corps Of Engineers
Lie B A. Estok
4101 Jefferson Plaza, NE
Albuquerque, NM 87109



Office of ihe Governor oi" Colorado
Bill Rirter. Go\ emor
136 Slate Capitol
Denver. CO S0203-1792

Doug Dean
Director
Colorado Public Utilities Commission
1560 Broadway. Suite 250
Denver, CO S0202

Rose Odom
P O. Box 640
Creede,COSn30

Nancy Albright
Rlncon Real Estate
P.O.Box 159
CTeede,CO81130

Thomas S. Brummett
211 Welherill Court
Crccdc.COS1130

John W. and Janel R. Thompson
P. O. Box 722
Creede,CO-8113Q

Michael S. Lewis
P. 0. Box 345
Creede3CO81130

Paul E. Stone
P.O. Box 503
Crccdc,COS1130

Jam's Jacobs
P.O. Box 463
Crccde,C081130

Sharon G Brown
P.O. Box 345
Creede,CO81l30

John L. Richardson


