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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. AB-1014

DENVER & RIO GRANDE RAILWAY HISTORICAL FOUNDATION-
ABANDONMENT-IN MINERAL COUNTY. CO

PROTEST OF
WASON RANCH CORPORATION

Pursuant 1o the provisions of 49 1J.S C. Scciion 10903 and 49 C.F.R Part 1152, and in
accordance with the Surface Transportation Board's Notice served on January 4, 2008, Wason
Ranch Corporation ("\WVason") hercby submits its Protest in responsc to the application for an

adverse abandonment filed in this docket by the City of Creede, Colorado ("Creede™).

WASON'S POSITION

Wason fully and enthusiasticatly supports approval of the adverse abandonment
apphcanion Creede has filed and urges the Board to approve that application cxpeditiously.
Wason beheves Creede has presented a compelling case for adversc abandonment which is more

than warranted under the governing iegal standards. ¥

¥ Wason 15 participaling in this proceeding through a Protcst becausc the Board's
regulauions and the January 4 Notice do not expressly provide for the [ull and active
participation of a parly supporting an application for adverse abandonment. Thus, Wason
is required to participate by filing a Protest Wason is not aware ol any reason why the
Board would want to prohibit a supportive party from participating fully and actively in
this proceeding and assumes thut the use of a Protest mn this fashion is reasonable and
acceptable. I Wuason's assumption 1s not vahd, Wason respectfully requests the Board io
grant it procedural relief sufficient to permit 1t to proceed in (his munner.



In addition. Wason respectfully asks the Board 1o expand the geographic scope of the
abandonment at 1ssuc to-includc those portions of the line that traverse Wason's property and io
act on that request contemporaneously wath its consuderation of Creede's application. Most of the
evidence and all of the arguments Creedc has advanced in support of its apphcation apply with

equal force to Wason's request.

BACKGROUND

Through its application, Creede has demonsirated persuasively that, under all governing
legal precedents, the Board should authorize and permit adverse abandonment of the line of
railroad operated by the Denver & Rio Grande Railway Historical Foundation ("the Foundation™)
over property localed within Creede's city limits. Creede argues convincingly that the Board’s
cxpenment that began in 2000 and that gave the Foundation access Lo the inc has been a failure
and should be termnated Lthrough this adverse abandonment proceeding.

Crecde has shown that no rail operations have been conducted over thie line for decades
and that Crecdce and 1its citizens have taken the city in a direction that makes the reinstitution of
rail service over the linc within the geographical limits of the city difficult 1f not impossible to
contemplate.

Creede hus asseried that there are no shippers with a realistic interest in the reinstitution
of rail scrvice over the line, and it has proven thai 1t cannot reasonably be assumed that any such
shipper will ever materialize. There is no esidence--1n this proceeding or n any of the other
related proceedings the Board has conducted in recent years-- remolely suggestive of the nolion

that reinstitution of rail scrvice over the line is to be aaticipaied.



“ Creede has also wlentificd and proven another reason the Board should approve Creedc’s
application Creede has shown that the Foundauon has never, over all the years it has expressed
an interest in the line, been able to establish that it is qualified to remsuitute rail service over the
hne in the whoily unlikel'y event economic development might justify 1t The Foundation does
not have assets, sources of funds, equipment. technical qualifications or the traincd personnel
required to mount a success(ul rail operation conducted in the public intcrest. Moreover, Creede
has demenstrated that the Foundation and its managers lack the professional qualifications and
disposition toward public service that the Board should expect of the carriers it authorizes o
provide rail service into the cities, lowns and villages railroads serve

Accordingly, as Creede so persuasively argues, abandonment of the hne is clcarly
waranted under the governing legal standards. Creede has more than sausficd its burden of

proof in this regard, and its application should be approved.

WASON AND ITS INTEREST IN THIS PROCEEDING

Wason 15 a corporation in good standing organized under the laws of the Siate of
Colorado. It owns approvimately 1,620 acres of land rmmecdiatcly south of Creede m Mineral
County, Colorado. \Vason's property and the extension of the Foundation's railroad line over it
adjoins the Rio Grande River Wason conducts a trout fishing busincss on its property and offers
access to the Rio Grande 1o many fishermen throughour the fishing season. Wason has invested
substantial amounts of money to preserve and protect the nver and 1Ls properties along the nver
to assure that its fishing operations are and will continue 10 be successiul.

As the e al 1ssue traverses Wason properiy. it crosscs Colorado Highway 149 and

crosses over the Rio Grande with an out-of-service railroad bridge. The condiuion of the line on



Wason property is essentiaily as Creede descnbes the portion of the line located in the o1y
Required maintenance of the line, the roadbed and the bndge has been deferred for years i not
decades, and there has been no rail service or lraffic on the portion of the hne traversing Wason's
property for as long as there has heen none on the portion of the line in Creede

While Wason has not cncountered any of the unpleasant and antisocial conduct from the
Foundation that the Foundation has visited upon Creede, Wason has been made aware of the
city’s encounters with the Foundation and would not anticipate that the Foundation would treat it
any betier than it ireated the city were Wason to have a disagreement with the Foundation.

To date, Wason has not suffered any damage or losscs to its property directly attributable
to the Foundation or its stewardship of the line. Wason is, however, fully aware of the dismal
condition of the line as 1t traverses Wason property and fully anticipates the possibihty of loss i
the Foundation were ever to consider operating railroad equnpment over it. Wason has also been
made aware of the aclivities of the speeder excursions the Foundation has authorized to usc the
line and is cancerned about the possibility that those excursions can result in trespass on and
damage to Wason property. Wason is not aware of anything the Foundation is doing to assure
that property owners over whose property the line extends are protecled against loss in the case

of an accident or similar event.

THE CREEDE APPLICATION SHOULD BE APPROVED
Crecde has presented compelling evidence and argument in support of its applicauon for
an adverse abandonment of the line at 1ssue. and \Wason urges the Boaid to grant Creede the

rehiel 11 secks.



The goverming lcgal standards applicable 10 adverse abandonment applications under
49 J.S.C. Section 10903 are well estabhshed, # and Creede has satisfied each and every one of
them As stated, Creede has shown that there has been no rail service over the line for decades,
and that there is no conceivable possibility that there will ever be a need for such service to be
reinsiituted. Creede has also shown that there are, as there always have been, a substannal
number of questtons concerming the qualifications of the Foundation to act as a rail camier in the
public interest.

Wason agrees with Creede that there is no probative cvidence to show that public
convenicnce and necessity permit or require continuation of rail service over the hne or that the
Foundaiion can be expected to act in a manncr and up to the standards the Board should expect

carriers subject to its junsdiction to satisfy.

THE ABANDONMENT CRFEEDE SEEKS SHOULD BE EXPANDED TO
INCLUDE THOSE PORTIONS OF THE LINE TRAVERSING WASON'S PROPERTY

As shown above. the 1ecord evidence provided by Creedc in this proceeding should
convinee the Board to approve the Creede applicauon. The Board’s experiment with the
Foundation has not been successlul and has only led to pain and disruption for the Creede
communily. Accordingly. the Board should end the expenment now and approve Creede’s
application. The record evidence not only supports that conciusion; it requires it.

More importantly, as [ar as Wason 1s concerned, that record evidence and the arguments
Creede has presented (o the Board also justifv expanding the requested abandonment to clude,

ai least. those portions of the line which traverse Wason's property.

= See Creede Apphication, at pages 33-34.
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There are no shippers onginating or terminating shipments 10 Creede There are none at
Wason. There have been no rarlroad patrons in Creede for decades  There have not been any at
Wason. ftis extremely unhkely that there will ever be a shipper needing rail service in Creede.
It is impossible that there would ever be such a shipper at Wason. Creede has shown that the
Foundation is not fit, willing and able to conduct rail transportation in the public mterest in
Creede. Similarly, the Foundation 1s not fit, willing and able to conduct rail transportation in the
public 1nterest at Wason or at any other point along the line. The Foundauon's interrefationships
in Creede and with its citizens and public officials have not satisfied the slandards of conduct the
Board should expect of 1ts heensed carriers  There is no reason to expect the Foundation to act
any more reasonably toward Wason if and when controversies arise regarding the Foundation’s
presence on Wason property.

Accordingly, under well established Board precedent and for all the reasons Creede has
offercd, the Board should grant and permit abandonment of the line within Creede and beyond

Creede to include those portions of the line traversing Wason property ¥

XPANDED ABANDON T SHOULD B
CONSIDERED IN A CONSOLIDATED PROCEEDING

Wason recognizes that the Board's regulations do not expressly authorize the
consolidation and contemporancous consideration Wason 1S requesting in this proceeding.
Neventheless, in the intercst of due process, economy and administrative convenience, Wason's

procedural request should be approved and adopied by the Board. Consohidalion and

. In us Application, at footnote 2 on page 4, Creede observed that " . _a sirong case can be
made for abandonment of the entire Branch..." Wason centainly agrees.
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contemporaneous consideration of the Wason request with the Creede application is clearly
justified, and there can be no legiumate reason to require Wason to process a new and separate
apphcauon independent of the Creede proceeding

The statutory remedy sought by Creede and Wason 1s the same  The relevant issues
arising under controlling Board precedent are the same. The evidence and arguments to be relied
on by one of the two parties are zhnost completely the same as those to be rclied on by the other
party The relevant geography is the same Any analysis of the relevant Creede cconomy and its
potenual would certainly be ideniical to such an analysis for Wason. The line of railroad is the
same. The physical description of the lines of railroad in Creede and on the Wason propenty are
similar if not the same for all intenis and purposes. The entire Iine of railroad is out of service,
has been out of service for decades and could not be restored to active service absenl an
incredibly large financial investment which is not avatlable to the Foundation. The relationship
of the line in Creede to the national rail ransportation system is the same as the relationship of
the entire hne 1o the national system: as Creede has explained, the line--in Creede and at
Wason--is physically disconnecled from the interslate system and cannot, as a practical maiter.
be a part of 1. The opcrator of the hine 1s the same in both cascs and cvidence regarding the
operator’s fitness, wil_lingncss and ability 1o conduct rail opcrations i the public interest is
idenuical  The history of rail operations over the two portions of the line is the same. Evidence
regarding the likelihood of and challenyes to the reinstitution of rail operations over the two
portions of the linc is the same. And the legal arguments supporting the requested relief of both
parties are the same

Consohduation and contemporancous consideration of Wason's request with the Creeds

application will be of great benefit to the Board There is no reason for it to have to process iwo



.S.

such closcly related applications in separate proceedings duplicaling proccsses at ¢very siep
along the way.

Consolidation wilt obviously save 1ime and cfiort by parties participating in the case.
Wason fullv intends o continue 1o participate in the Creede case and 1o offer its suppont for
Creede in its effort to secure the abandonmenit it seeks. Needless duphication and added expense
will be avoided 1f the Board consolidatcs and processes \Vason's request as it continues o
process Creede’s.

No party will be disadvantaged by consohdation and contemporancous considcration of
the two requests. There 1s no reason lo anticipate that Creede's application cannot be acted upon
by the Board with the urgency and nmelincss Creede has sought and to which it is entitled while,
at the same time, (hc Board also considers Wason's closely related request. ¥ If the Foundation
chooscs to contest the Creede application, its burden w1l not be matenally increased by
responding to the Wason request at the same time.

It 1s 2 principle of sound administrativc and judicial procedurc that closcly rclaied matiers
should be consolidaied and considered together by the appropriate decision maker unless there s
some compclling reason why consolidation and contemporancous considcration are not
advisable. \Wason beheves that this is a sntuation where consolidation and contemporaneous

consideraunon 15 especially warranted and justificd.

2 Wasen will soon be filing evidence it 1s able to acquire required by Part 1132 specifically
related 10 the adh erse abandonmeat of the portion of the hine traversing Wason properts
and will also be seeking appropriatc waivers for relief from filing requirements 1t is not
able or should not be required Lo sansfy.



SUMMARY AND CONCLUSION

The City of Creede has prepared and presented to the Board a compelling justification for
approval of the adverse abandonment it seeks. Wason supports its neighbors in Creede and, for
all the reasons presenied. in the interest of admmistrative cconomy and for the convenicnce of all
the parties. Wason also urges the Board to expand the scope of the abandonment under
consideration and cxiend approval of the requested relicf 1 include the portion of the line of
railroad that traverses property owned by Wason,

Respectfully submitted,

%*LM

John L. Richardson
John L. Richardson, P.L.L.C.

Counscl for Wason Ranch Corporation

Dated: January 31, 2008



VERIFICATION OF JOAN GERMANY

1. loan Germany, being duly swor, stawe as faltows:

1 am Pres:dent of Wason Ranch Corporation, | hunse been suthorized by Wason 1o venify and file 2 Protest
in this proceeding; | have carefully examined the Protest; | have knowledzae of the matiers referred to in the Proies:;

and all represeniattons set forth therein are tru= and comec to th2 best of my knowledge. infonnatian and belief,

s

Joan Germany, subscribed and affirmed before me 10 tne County of_DaMlae, . State 6f Texas, this_%is
day of Jenuary, 2008

Snoulue A ‘ML..’EJLLM,';L
Notary Pubhc

My commission expires: _i¢i- $j- 2D Q-g\‘.-'s‘

rEsion Expires
Octaber 31, 2008

eanaepmd ¢



CERTIFICATE OF SERVICE

I certify that | have, this 31st duy of January 2008. caused a true and correcl copy of the

forepoing Protest 1o be served upon the following individuals by Unites States mail

Ronald M. Johnson

Akin. Gump, Strauss, Hauen & Feld, LLP

1333 New Hampshirc Avenue, N.W
Washington, D.C 20036

Clvde Dooley
City Manager
Cuv of Creede
P.O. Box 457
Crcede. CO 81130

Donald Shank

Denver & Rio Grande Railway
Histoncal Foundation

20 North Broadway

Monic Visia, CO 81144

Alfredo Chamorro
Akin Gump Strauss Hauer & Fecld LLP

1333 New Hampshire Avenue, NLW.
Washington. D.C. 20036

Thomas F. Mcfarland
Thomas F. Mcfarland, P.C.
308 South Lasalle

Suite 1890

Chicago, IL 60604

Heidi L. Gunst

Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, N W
Washington, D.C. 20036

Robert P Hosselkus, Sr.
P O Box 256
Creede. CO 31130

Avery Augur
P. O Box 765
Creede. CO 81130

' Contiguglia Georgianna

Colorado Office Of Archeology
And Historic Preservation

1300 Broadway

Denver, CO 80203

Colorado Department Of Public Health
And The Environment

Hazardous Matcrials & Wastec Management

Division

4300 Cherry Creck Drive South

Denver, CO 80246-1530

Stephen and Marta Quiller
The Quiller Gallery

P. O. Box 160

Creede, CO 81130

Ron C. Fiel
P. 0. Box 819
Creede, CO 81130

United States Iish And Wildlife Service
Ecological Services

764 Honzon Dnve, Building B

Grand Junction, CO 81506

U.S. Army Corps Of Enginccrs
Lic B A. Estok

4101 Jefferson Plaza, NE
Albuquerque, NM 87109



Office of the Governor of Colorado
Bill Ritter. Goyemnor

136 State Capitol

Denver. CO 80203-1792

Doug Dean

Director

Colorado Public Utilitics Commisston
1560 Broadway, Suite 250

Denver, CO 80202

Rose Odom
P Q. Box 640
Creede, CO 81130

Nancy Albright
Rincon Real Estate
P. 0. Box 159
Creede, CO 81130

Thomas S. Brummett
211 Wethenll Court
Creede. CO 81130

D

John W, and Junel R. Thompsan
P. Q. Box 722
Creede, CO-81130

Michael S. Lewis
P. O. Box 345
Creede, CO 81130

Paul E. Stonc
P.O. Box 503
Creede, CO 81130

Janis Jacobs
P.O. Box 463
Creede, CO 81130

Sharon G Brown
P.O. Box 345
Creede, CO 81130

< A

John L. Richardson



