BEFORE THE
SURFACE TRANSPORTATION BOARD

PR

Finance Docket No, 34824 /01

TRI-STATE BRICK AND STONE OF NEW YORK, INC. AND TRI-STATE
TRANSPORTATION INC. - PETITION FOR DECLARATORY ORDER

OPPOSITION OF
THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION ON BEHALF
OF THE CITY OF NEW YORK, Ny
TO PETITION FOR STAY

CHARLES A. SPITULNIK
ALLISONI F ULTZ

Kaplan Kirsch & Rockwell LLp
1001 Connecticut Avenue, NW

Suite 905

Washington, DC 20036

Phone: (202) 955-5600

Fax: (202) 955-5616

Email: cspitulnik@kaplankirsch.com

aﬁlltz@kaplankirsch.com

ALEX MENENDEZ

McLeod, Watkinson & Miller
One Massachusetts Avenue, N.W.
Suite 800

Washington, DC 20001

(202) 842-2345

Email: amenendez@mwmlaw.com

Counsel for the New York City Economic
Development Corporation
and the City of New York, NY

Dated: January 3, 2008



BEFORE THE
SURFACE TRANSPORTATION BOARD

——

Finance Docket No. 34824

OPPOSITION OF
THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION oN BEHALF
OF AND THE CITY OF NEW YO
TO PETITION FOR STAY

Petition of Tri-State Brick and Stone of New York, Inc. and Ty -State Transportation Inc.

collectively, “Petitioners™) for Stay.! Petitioners have hot satisfied the criteria for a stay,
Yy y



Ct to state law even
litany of the false statements, because the City Parties have addressed them before, the City Parties do however wish
to emphasize that the unfounded allegation that CP’s termination of its agreement with the City was due to “the
City’s onerous restrictions on jts operations” (see Petition for Stay at 2) finds no Support in any statement anywhere



BACKGROUND FACTS
EDC and the City adopt and incorporate by reference the background facts identified in
the Opposition of The New York City Economic Development Corporation on Behalf of The City
of New York, To Petition of T; ri-State Brick and Stone of New York, Inc. ang T3 ri-State
Transportation Ine. Jor Declaratory Order filed in this matter on February 15, 2006,
LEGAL STANDARD

a stay would substantially harm other parties; and (4) that issuance of a stay would be in the
public interest, F.p. 33877, lllinois Central R. Co, -- Construction ang Operation Exemption --

In East Baton Rouge Parish, LA, slip op. (Service Date F ebruary 20, 2002), citing Washington



A. Petitioners have not shown, and can not show, likelihood of success on the
merits,

determine whether the City is a raj] carrier, that the City Parties have not Interfered with any
railroad’s ability to fulfil] jts common carrier obligation to provide shipping services to the
Petitioners, and that the services Petitioner provides are not integrally related to rail service. The
reason that the Board hag concluded - twice — that it need not determine whether the City is a rail
carrier is because, notwithstanding Petitioners’ creative arguments, there has been no
abandonment of raj] service, and will be ng abandonment — g Jacto or otherwise — of rail service
at the 65" Street Rail Yard. NY&A operates trains at that facility today, and will operate them
tomorrow. When the City Parties select g NEW operator, as a result of the RFP the City Parties
have issued for a new Operator of rail service at that facility, that Operator will operate trains at

that facility,



A cursory review of the language of the statute confirms that Petitioners have no

A rail carrier Providing transportation subject to the Jurisdiction of the Board
under this part who intends to--
(A) abandon any part of its railroad lines; or
(B) discontinue the operation of al] raj] transportation over
any part of its railroad lines,

must file an application relating thereto with the Board. Ap abandonment
or discontinuance may be carried out only as authorized under this
chapter,



now claim entitlement but, as the agreements and affidavits tha have previously been introduced



2004) and Floridg East Coast Ry, v, City of West Paim Beach, 266 F.3d 1324 (11* cir.
2001). Because Petitioners have not shown and can not show any likelihood of success
on the merits of thejr appeal of the August 2006 Decision or the December 2007

Decision, the request for a stay pending appeal should be denied.

The key word in this consideration is irreparable. Mere injuries, however
substantial, in terms of money, time and energy necessarily expended in the
absence of a stay, are not enough. The possibility that adequate compensatory or
other corrective relief will be available at 5 later date, in the ordinary course of

Virginia Petroleym Jobbers, 259 F.24 at 925.
Even if Petitioners had offered proof of their assertions, they have not proven that

“adequate compensatory relief will not be available at a Jater date”. Jd Nor have they proven



where other businesses must find a way to bear those costs as part of their ongoing operations,
Moreover, because this Board’s rejection — twice — of the same arguments presented as
Justification for 5 stay confirms that there is virtually no likelihood of Success on the merits,

Petitioners also have not made a case where their insufficient showing of injury nonetheless

their petition.
C. Issuance of a stay will harm the City Parties,
The City Partjes’ attempts to find an Operator for the 65" Street Rail Yard, and a

contractor to Mmanage the non-rail real estate at that facility, continye to be hampered by the

this facility. Yet the evidence here confirms that al] the City wants to do js find a way to allow

rail service at this facility to continue, with an Operator and tenants who wi] provide the City of






rejected the Petitioners’ requests to issue a ruling that, if issued, would be directly contrary to
Board precedent and that would have no foundation in any statute or any judicial or
administrative agency decision or any public policy articulated by any public body anywhere.
The Board has recognized from the start that the Petitioners are not really concerned with the
interruption of raj] service, stating the following:

Petitioners’ concern is not that rail service at the Yard is being interrupted, byt
that their occupancy of the Yard, against the will of the owner, is being
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