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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35090

JP RAIL, INC.
-- LEASE AND OPERATION EXEMPTION —-
NAT INDUSTRIES, INC.

REPLY TO PETITIONS OF THE COMMONWEZEALTH OF PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTICTION, THEZ PENNSYLVANIA WASTE [NDUSTRTES
ASSOCIATION AND TH= NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTTION
TO REVOKLC =SXzZMPTTON

BACTKGROUND

On Octobker 17, 2007 JP Rail, an existing class TII short lire
rarlroad, £filed a notice of exemption 1nvolvaing Lhe lease and
operation by JP Ra&a1ll, as a common carrier, of a 75-year-old spur
track chat was Iormerly operated as a private industry track and
owned by NAY Tndustries, Inc ("NAT”). In 1ts exemption notice, JP
Rairl stated tha. i1t planned to commerce common carxier operations or
or affer Novemper 17, 2007, thorty days afrer the filing of the
rotlice. Tne subjecl rail preperty i8 & stub-ended spur conreccoing to

Lhe Donora Line' which, in Lurn, coniects o KWoriolk Southern ERarl

! The nNeonora Line 1s apparertly owred by the Middle Monongalela Indistrial
Development Associat._on {“MTDA”} and operated by the dorough of Donora pursvart to
a 2004 Memorardum of Aqreement See PaDEP petition at Attdachment A-1
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Ccrporatzon (“"NSRC”) main lire trackage at Milepest ML40 in Carvo.l
Towriship, PA. The NAT spur treck totais approximately one (1) mile
in length.

On Octcber 26, 2007 the Board 1ssued a decls:on stayirg the
cifective date of JF Rail’s exemprt.on untz. December 6, 2037 and
requesting more information, which JP Rail provided on QOctober 31,
2007.

n Qctober 3., 2007 J? Raill cormenced operating ai Donorza as a
non-common Carrier Sserving private track foxr 1ts &cecount with
Westmoreland Waste (“Westmoreland”). See December 7, 2007 veraified
stalement of JP Rail Director of Freight Operations Davad M
DeClement (hereinafter “DeClement V.5.”) at Paragraph 3

On November 29, 2C07, the Commonwealth of Fennsylvania, actang
by and through 11ts Department of Environmertal Protection (“PaDEP”)}
ri1led a petition sceking to have the Beard (1) void JP Rairi’s no:ice
of exemption, (2) extend the stay for an indelerminate lergth of time
beyond Degember 6, 20C7, (3) order CcP Rail to cease and desist
operaticns at Do=nora, and (4) dairect JF Ra:zli to optain ana submit a
“corplete and thorough” envirormental assessment.?®

On December 5, 2007 the Board issued &z decision directing JP
Fail to remove wasle~containing rail cars from this site, Lo reifra:n
from bringing adecitionel ra-l cars to the Line, and to :zmmediately

cease and cdesist from any Iurther operations over the Line until

? -
Also cp Noverker 29, 2007 tne Penrsylvar la Waste Indastries AsSsOoT1anion

("MWIA") and the New Jersey Departrent cf E-vironrmental Proteclion (“NJoEe") [.lea
peiitions tc revoke the exerption cr 17 Cne aliernative o stay 1n this malter
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further order of the Board. JP Ra:l has so complied. See LcClement
Vv 5§ at Paragraph 5

The decision further diarects JP Rail to £i1le this Reply by
December 17, 2007 to the petitions of PWIA, NJDEP, and PaDEP. 1Ir tne
interim the Board ruiea that *he exempton which 18 the subject of
the notice in this proceeding wall not become effective, 2f at alg,

until Jenuary 20, 2008.

STATEMZNT OF THE 1S5SUDS PRESENITLD

Petitioners’ po:nis of oovoposition to the cxemption beccnairg
eifective can be grouped nto three categories for purposes of thas
Reply: Group [, consisting of jurisdickt.onal objections; Group i,
consisting of regulatory objecLions; ana Group IJI, consistling of
vrocedural obiections.

Group_ 1 includes the fecllowing Jurisdictional objecltions: 1)
thaw a Notice of Wxermpt-oun 1S inaporopxiate for controversaal
transacticns such as co¢ne that converts pDprivate carrier operaticrs
into commorn carrier service, a&and 2}  that JP  Rail cendiclea
unauthorized operations at Dorora prior to the exemption taking
effect.

Group IT consists of two sub-groups of regulatory object-ors,
Lhose pertaining to destiration (Donora, PA) anrd those pertaining to

point of origin {Pleasantville, NJ)
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1The former sup-~group coeTpr.ses eaighl opject.ons: i) thal J2

Ra:rl fails Lo provide the current number of cariocads ana truckloads
of traffic handled to determine whether the Board’s environmenial

rcguiations are impliceted, 2) that S° Rail faills te sacw :thel 1

1=

wiLil operate as a "“legit:mate rei1l carrier” serving Lthe general
public, 3) that JP Rail fails to suomit a map that accurately and
completely 1dentifies the location ©of the Donora facility ana the
“areas to be 1mpacied” incliding orxgins, termini, or statiors and
roads serving the facility, 4) that JF Rail fails to support 1is
contention that 1ts opera’.ions will nok exceed the environmental
thrasho.ds at £9 CFR 11C5.7(2)(4) and (L), 5) that tLhe Board snculd
regquirre full environmental review because of cther cases where
applicants have attLeirpted Lo utilize ICCTA preemprion te avold state
or local regulation, 6) thaet J2 Rai1. provides no infecrmation akout
the facility’'s structures, eacuipment, ioadrng and unload:ing
processes, and so forth, 7) that J? Rail was corducting unauthorized
operaticons over Lhe Line, and 8) that JP Ra:l 13 Lransporting waste
ratter other than corstrcctien and cemolition debris and has
ceposited such malter alcng Lhe right of way.

The latter subgroup comprises two objections: 1) tnat JP Rail
farls to ident:fy the actual shipper, ana 2) Lhat JP Rail fails to
disclose orgoing enForcement actions ny the Stare of New Jersey

regarding 1ts Pleasantvilie facility



Group IIT consists ol Lthe follcﬁlng procedural objections: 1)
that the exemption should be vo.d ab initio for contsining allegedly
false or Tisleading represcntations, &nd ?) <=hat che Bogard shroulc
exienc the previously entered stay for an unspeczfied and trereccre
1definite perxiod of time.

Each of the Zfollow ng Po:orts cf Law reply to the corresponaingly

numbered Groun of Ooject:ons.
POINT I

I'HSE BOARD MAY PRCOPEZIRLY CXERITSZ ITS JURISLICTICN 1N TEIS MATTER

A. Petitioners bhave Zfailed to sustain Lthneir heavy burden of
proof for rejection or revocation of this exemption.

Petizioners have failed to s*ow any kasis Zor re-ection or
revocalktion of JP’s exerpiion As e gecneral ratter, the Board and tne
ICC have consistently held that an exemption may be rovoked "“when Lt
finds that application o0f a provzsicen 2 this suabtitle to Lne persor,
c.ass, or transportation -s necessary to carry out the transportation
policy of sc¢. 10101la of this title.” Thus, the standard for
revoring (or recject-rg) an cexempticn 1s wheLther regulation 15 necded
tc carrxy out the ra-l <craasporlLa.-or pol.icy. The party seekiny
rcevocation has the burden of proof |emphasis supplaied]l, and petitions
to revoke rnast be based on reasonable, specific concerrs
deronstrating chal reconsidera-ion o0i <he exemoIlon L1sn Warzancecd.

M_nresota Corm. Ry , Inc, - Trackage Exempt - BN RR. CO., 8 I C.C.2d
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3i, 35 (1997) and cases cited thercin. The same starndard applies to
a request for rejection.,

Typically, the Becard w:l]l] relect or revcke an exempiion where
che notice conLawns materially false or mislead:ng :nformation, tne
applicant nas utilized tne’wrong requlatory procedure, the applicant
13 misusing Board procecures for a snam transacktion, the transac.iion
1s very controvers:zal requitring a more &etairled record, or there is a

demonstrated need for requlation. 1d. at 37; The Land Consecrvancy of

i

Seattle & King County -- Accuisition_ & Operatron_Exempticn —- T

Burlington Northern & Santa Fe Ry. Co., STB Finance Docket No 33388

(ST'B served Sept. 26, 1997) (Board will revoke an exemption "[r]o

protect tre antegriiLy of our processes"); Riverview Treniton Railroad

‘Coempany — Acguis:ztion and Operal.io: Exemrplicn — Crown Enterprises,

Inc., STB Finance Docket No. 33980 (STB served
Feb. 15, 2002) (controversial proceeding not sultable fecr class

exemptior); SrF&L Rair.way, Lnc —Acguos.licn_ And Cperazion Lxempt:ion-

Toledo, Peoria And Western Railway Corporation, et al, STB Finarce

Docket No 33995 (STB served Octoper 17, 2002) (apuse of class
excnplilon process); and Finance Docket No. 32407 (1CC served Ap~al
22, 1994) (material misstatements of fact ana controversial
proceedang) .

Petrtioners fail Lo c.le, lect zlopre zadrezs, Lhe Board's

standards f{or granting Lhe revocacion of an exemption. Tney do nol



iden=:fy any specific concerns within the Board’s jurisciction
demonstrating tnat reconsideration o©of the exemption 13 warranted,
thal Applicants have utzlized =*he wrong requlatorty nrocedire, arc
misusing Board procedures for a sham transaction, or that the
transaclzon 15 controversial =Zr¢m a transportation perspective
requiring a more detailed record. Mosl significantly, they have not
ldentificd any wviosation oOf tre Board's governing sLaluce,
arplemerting regulations, or Beard polacy, ror have they shown any
demonstrated neec for regulat-or Sirply stated, Tret_tioncrs have

failed in thear burden of proof.

B J2 Rail’s Private Carrier Operations at Ucnora were notl
subjecl. Lo_Board Oversight and do rot conslkitute unauthoricsed
operations.

I'nezre are three Lypes of railroad track: (1) railroad lines
Lhal. are part of tne aintcrstate rail retwork, which require a 3oard
license under 49 U.S.C. 10901 to construact or acgulre and operale, Cr
under 49 U.S.C. 10902 to acquire and operate, and in appropriate
cases, reguire environmental revicw uncder tne National Knvironmental
Policy Act (NEPA) &znd tne Boarza’'s envioronmental rules at 4% CFR
Pzrt 1105; {2) anc'llary track, such as “spur,” “undusiria'” oz
*swrtching” track, which dces no: require prior authorization from
the Board to construct, acguilre, operate or abandon under 4% U.S5.C

10906 (or an environrental review under NEPA), but 1s subject to the

Board’s Jjurisdiction under 49 U.S C. 10501(b); and (3) “pravatze”



track, wh:i:ch i1s nrot par. cf the natioral rail *ransportaticn systeir
or subject tc the RBoard’s jurisdictionn becausc the track 15 not

intendea tc serve the general public. Suffoik & Southern Raii Road

LLC--Lease and Operation_ Exemp:ion-Sills Road Realty, LIC, STB Finance

Pocker. No. 135036 (servea Oc=-pber 1¢&, 2001 .

As a general mat.es, Tthe voara nes ccnsistenlly heid thal ™.t
has no Jurisdiction over pravate track - track that 1s used
exclusively by the +(rack's owner for nmovement of 1ts own goods
{csther by utiizizing 1ts cwn cguipment Oor by contracling for scrvice)
anc fc» which tnere 18 no common carrier obl_gation oo serve ochser

snappers that might locate along the 'ine." B. Wilils, CPA, Inc -

Petition for Declaralory Order, STB ¥inance Docket No 34013 (served

July 26, 2002) Tn {:1rdirg the Lrack private, the Board reasoned
that "a porscn i1s oz a rail carrier Zor the purposes of the ICA
unless 1L holds i1lself out tc provide ra-l service to others " The
Board also said that where a shlpéér does nol hold out to provide
cormon carrier rall serv.ce over the line i1t coanstructs and mainLasns
to serve 1ts own facility znd no orher shiprers are served by the
line, then reither the censtructieon, nor a -ailrvad's operation over

that track to rcach the shipver's facility, requires ICC or Boaxd

authorization or approval.



There 1s noihang 1nherently conlLrovers:al attending to the
common carr:er cornversion of private rail lines ° The fact tLhat
JP? Rail commenced operati®g as a private carrier on a rivate
andustrial spur track serving a single customer in no way misdses the
exenp-ion precess or corfers on PaDEP a velid bkas:is far seekina
revocation cof JP Ra&ail’s exemption. Such operation dces not require
Board approval due tc the nature of the track *

Acquisition and operatien of thais t-ack by JP2 Rall Ls consistent
with Board vprecedent allowiiig a now or existing raiLlroad common

carr:er to acqu.re and/or cperate as common carrier trac<age that was

formerly a pravate track. Rock Raver Railroad, Inc. - Acgquisition

and Operation Exerption - Rai1l Lines of Renew Epergy, LLC, STB

Finapce Docket No. 35016 (cecisirons scrved Apr:l 2C, 2007 and May 1C,

2007)

3 Sce, o o, SMS PauLl Service, Inc - Pe.-._.cn for Zeciaratcry Orcer, STB

binance Docket No 34483 (served Jar 24, 2005), citing SMS Rail Service, Inc -
Lease _dand Opecration Cxemption - Pureland Association, Ing , Funance Docket No
37494 (I£C served “ay 76, “994), Pern-cersey Rai’ Lires - Acqu.s t-en_and
Coeration Exencliocn - Z:xnes :n_Fenr Warner Lnuust'-a1_}q;:_ Tails "'‘vwnship, Bueey
Cownly, PR, S13 Faras ce Docket “No 33935 {sarved May 5, 20J0), ard S$HS Rail
Service, 'sc_ - Acqu_siticn ana (peraticr Exemptzon - Valero Refin-rg Corpary-New
Jersey, STR F.nance Docket No 33927 (serveo Sept 22, 200C)., Unson Pacific
Railroad Company — Operaliton Exemplion - T1 Yolo Couniy, CA, STR Finance Dockel No
34252 (sexvad Dec 5, 200?). aad chio Va_ley Rai_road Company = AcquLSLthﬁ and
Uperatio~ Exenption - “a-wood Propectics, Inc , STB Finance Dockei No 34436

(servea Ceb ¢3, 2C35)

' Sec, e.g , d&M Internationdal Trangportation, Inc. - Petitsion for Declaratory

Qzder, STR Finance Docket No 34277 (STB served Nov 12, 2003) 1In that case, an
intermodal terrinal operator that ne.ther sought to be classified as a cormon
carrlier nNor lvvo<ec tue Poard’s proconures to cormence cperat-tons requesced
ciar.fizalion Zrem the Roard znat 1t was rot a commgn cavriev, deso..e a prisr,
contrary detcermina.ron by the U 5 Raiiroad Ret.rerer- 3nard The Board “ovrnc the
terminal operater not to be a cormon carsier
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PaDEP's i1nspection reports confirm JP Rail’s representations to
the Board that L .5 merely underiaking a contracl trans_ocead.ng
operation for a sirgle customer, Westmoreland, Lransloading Ereight
delaivered wvia Norfolk Southerr Re-lreza (“NSRC”), a l:cersed comron
carrier maintaining rights to serve custorers on the Donora ra.l
line, to trucks for haulage to and d-sposal 1n Westrore’and’s nearay
sanilary landfill. Accordingly, JP Rairl’s private carrier operalions
under contracl with Westroreland do not constitute unauthorized

operalions.

Furthermore, in nis verlfied statemen:t Mr. DeClement reiterates
«? Rail’s 1nterest in helding .tself cut as a cornon carrier serving
other shippers f{from the NAT spur, orce JP Rail’s exempllion tTakes

cffecl and not beforehand. See SeClement V.S5. at Para. 6.
POINT II
NO ROGJLATORY BASIS LXISIS FOR VOIDING TA1S EXFMPTION

Petitionhers contenc that JP Ralli’s opera:tions at Dorora viclilacle
state and local regulations To the extent that these allcged
violatiors are of state or local law, JP Rail respecifully subm:Ls
trat trey go not fall urder the Board’s jurisdictior.

Tne information submitted by JP Rarl an support of i1ts petitaion
fully sataisfies Lhe curren rcagulatory requirerents The poznt of
origain (Pleasantville, NJ) and the terninal destinalion (Donora, PA)

11
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1
are identified The map filed by JP Rail the exemption notice clearly
depirects the location of tle ra1l line in relation to the NSRC main
ling anc the parallel state highway ({Route 837). The map {further
specifies the slate, county and Tunicipality wnere the ra:zl l:ne wi_l

be s-tuated.

A. JP Rai1l Overations_at Donora Do Noi Exceed the 49 CFR 1105.7

Thresholds

While citing no federal regulalory violations, PaDEP argucs that
the zroequirerents £for an env_ro~mental review under the Nalionai
Environrentzal Policy Act (NEPA} have bcen tr-ggered boceuse JP Rarl’s
proposed operaticns occur 1n a non—-attainment area and woald exceed
the threshoids of 49 CFR 1105.7(e) (2) ana (5). The PalDEP argues, 1n
essence, that an increment of once (1) *rain per day each way Eive (3)
days per week, as projected by JP Rail, should be deemed sufficient
to ctrigger environmental reporting and docurentation rodulrements.
Tne Boarc has ©prev.ously expleinea tnat the Zfact that the 100%
stardard e pacred 1n the same sontence with an absolu-e siandarc of
an increase of exqnt (B) trains a deéy (three (3) trairs a diy 1n a
non-altainmenl area) "suggests that Lo 100% standard applies to ar
anticipated increment that greatly exceeds Lhe one train a day each
way operarionf.]" JP Rail's proposed frequency of service (one traur
each way five days per week) 1s identical to trhat in M2ssour:r Cenlrai
(cirea below) where the Board ~ecected & siwrilar rzequest for
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ervironmental review Lixe Missour:r Certral, JP Ra:l's acgtcions are
most closely analogous to the situation that arises when a carrier
reinsiLilutes service on a line where service has been discontinued
In such a case, under £¢ CFR 1li05.7(e) (5)(i)(C), the environmental_
requiremencts are not triggerecd uniess the proposed operations will
amount to a:t least eight (8! <trains per day (three (3) trairs a day
in a non—-attainment area) Thus, reading the regulations as a wnhole,

the Board snould recicct the DEZ's argument that the env_ronmental

review process has been triggered See Missouri  Central Railroad

-orn. Paci:fic

Compary--Acquisition and Ogcration Exenmptior--Laines ¢l U~

Railroad Company; GRC Hold:ings Corporation—-Acguisition Exemption--

Uriton Pacif-c Rarlroza Coapany, STB Finance Dockel Ko. 33508 ard 573

Finance Docket No. 33537 (Service date: Septemper 14, 1999).

PWIA errcneously cites the 2095 depos—tion of JP Rail Vice
President Thomas Collard as substantiating a much higher projected
voiume of carloads than ¥r. DeClenent deces in bkis CcLober 31,2307
Veri1f1ed Stalement, and that the haigher total suggests JP? Rail’s
overations at Donora may exceec t~e 50% :ncrease threshold set Zorth
in 49 CFR 1105 7(e) (5) (11) (A). The Board should recognize that the

Collard cepcsition was given 1n J P. Rail v. New Jersey Pinelands

Commission, litigation in ro way pertaining to Donora, whicn at the

t1me was not even being considerec as a potertial destination Tne
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Board should :=grore or 1n the zlternat.ve strike the misleadirg
portions of the PWIA petition under 48 CFR 1104.8.
Tec reiterate the obvious, none of tha outbourd carloads tnacz

were Lhe subject of the Pinelands litigation was senL to Dorora.®

éonsequently, Mr. 3ZeClement’s caxrlcad projections stand unreciuted.

PHTA contends <that JP Rail provides no support for its
conclusiorn trat traffic to Donora would exclude ozZone depleling
materials 1In s0 contenaing, PWIA L1gnores the extensive descripolon
of solia waste-segregating ac:t.viizes at Pleasantville set fortn :n
Judge Todd’s well reascned opinior vacating the NJDEP's prel:minary
tnjunction and granting JP Ralil operating oermission at Pleasanrville
{(See PWIA Exhipit 3 at pp. 33-34), particularly the finding by the
Court that certain nater:zal's wouald be removed pecause “they would nol
bc accepted by the Zandfills which would be the ultimate recipient of
the remaining solic waste.” Clearly, JP Raill has ro econom:c bhasls
for transporting materials to a d.stant destination where ihey woula
be rejected, and PWIA’s contention may be safely ignorecd.

PaDEP conterds, 1acorrcctly and watnoul cat:ng any iactual basis
for its assertion that the exemption will result in an average
increcase of truck Lraffic of more tnan 1C% of tne average datily

traff:c on :tne road segment which PaDFRP asscrts must be used Ior

solid waste =ransfer from Lhe facility, 3 portion of Nitrous L.ane.

* Fur-her undermining PWIA's conlonLior Jhat all Plecasanivi’le waste 15 to be sent
to Jonore, NINEZ zeports tnal JP Rall loads C&D raterials inlo ralilcazs at
Fleasa: .vilic, NI for shipmert .o lardfills ir Chzo
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See PaDFP petaition at p.7 This assert:on conkradicts PaDEP’'s
Noverher 9, 2C07 1inspection report (See PaDEP Attacnment A-2 at p.2),
which states, “(A] wastc transportat-.on vehicle arrived at the site,
traveling through the Canestrale Coal Yard. (Emphas:s s.pnlied.)

The coal yard 1s weslL of the NAT property. Nitrous lLane Lerminates
east oI the NAT property. See DeClement V.S al Para. 8. Thus somre
Lraff-c¢ evidently does not atilize WNitrous lare, casting a
consideranle shadcw of acubt upo~ PaDEP’s asserticon redarding craffac
volume cn Nitrous Lane.

As an alieqged basis for cpposing JP Rall's exemption al Donora,
NJDEZP inappropriately seeks Board reguiation of J2 Rall’s opberatiens
at Pleasantville, NJ. Such ar effort 1s procedurally improper as the
matter 1s no% presently beforc tne Board Moreover, the Pleasantville
marter 1s currently uncer appea’ xn New Jersey state court, making

Board in.erveniion at Lhis tinc procedura®ly 1naopropriale
POINT II

KO PRCCEDURAL BASTS =XISTS TCR REVCKLNG, VOIDINC OR sSTAVING THF
EXIMPTION, WIICE SHOUNLD ACCORDINGLY TAKFE EFIECT

A. No Mater-al Misrceprxescntaticn_has been rade oy the Zroponenc
Gf the Exempticn

A party see<ing to void an exetption for containing false and

misleading :unforration under 42 CFR 1704.8° must ovrove that the

PW~A i1ncerrectly caites 49 CFR 1130 4

5(f) as controlling
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misleading ainformalion 1s materzal to the transaction. Mendocino

Coast Ry., Inc., 1988 ICC ULEXIS 22f& (I C.C. July 14, 1988) A

statement 1s material 1%, for example, tne transaction would not have

ofherwise qualified for an exemption. Sagamore Nat'l Corp , 1994 ICC

LEXIS 166 (T C.C. Sept. 5, 1994); Berkshire Scenic Ry. Miseur v.

I.C.C , 52 F.3d4 3/8, 351 (1lst Cixr. 1995).

PaDEP l:ists five alleged misrepresentatzons- (1) JP Rail failed
Lo disclose 1t was commenc-ng <cGTMon carsrler ¢perations alk Dorora
priox to the exXemption becorming effective, (2) JP Rail falsely
claimed 1t woald serve NAl'’s existing customers, (3) JP falsely
cla.med 1t would restrict waste handled et Concra to C&D material,
(4) JP falsely clamed no was-e would pe deposited on the ground, and
(3} JP falsely claimed exewption frcm S"B envairenmental oversignl

None ¢:r these alleged misrepresentatilons accurately reflect the
law or the salient facts of this matter. Wzth regard Lo the first
alleged risrepresenila:icn, PdaDeP’s prerise that the Board s reguirerd
to affirmatively rule upon JP Rail’'s exemption bhefore the exemptior
ran take effect -s legally 1ncorrect. Under the regulations, absent
rovocation, the exemption i1s self-effectuatzryg, sinply taking eflect

on the indicated date. See Class Exemption for the Acquisition and

Operation of Rail iines under 43 J 8.C. 108C°, 1 I.c.C 2d €13

{1583) .
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Moreover, atL no Lime has JP Rail commerced common carrier
operations at Donora. Rather, JP Rail has merely accepted delivery of
rail cars for a single customer ({(Westmoreland) From NSRC on NAT's
spur. See freight waybills annexea as Exnibi1t A to DeClement V S. JP
Rail has done so as a provete cdrrier on praiva:te Lrack, for wnich STB

apprcval 1s nei-her sough- nor necessary. See X.ercnsk- v. Wyardot:ie

Terminzl Railrosad, Co., 8C6 F.2a 1iC7, 109 (6 C 1986), where the

Court defined the scope of pravate carriage: “Praivate carriers haac
for cthers, but only pursuant Lo 1ndividual contracts, contered :ntec
separatelLy with each cusLomer ”

With regard Lo Lhe second alileged misrepresentacion, PaCk?
contends JP Rail misrepresented 1n 1.8 petition Lhat aiL weculd serve
customers of NAT. Even 1f PaDEP were correct, wh-ch 1t 1s not, that
NAT 1s no longer a going concern, the so-called “misrepresentation”
would be i1rmaterial i1nasmuch as NAT's defunct status 1n 1o way
impalrs J?'s willingness anc abilily to serve local shipoers 1n Lhe
Donora area 28 a comraon carzrier by raill, 1n.erchanging w-ta NSRC uLD»S
the cxemption becomirg cffective. Eowever, tne record 15 oOIncIwlse
NAT 1s a going concern, and Lts customers are extant. Sce DeClement
V 5. at Para. 7. 7t 1s more tnan a little disturbing that PaDEP, &
stare governmental agency, would recklessly accusc a private
corporate citizen of submitting a perjured slaitement wlilhout

undertaking even a cursory attempt to verify its alleqation. See 2007

17



Yellow Pages® listing for WAT 1rdustries attached as Exhibat B to
DeClement V.S.

With reqgard to +tne th:rd alieged mMisrepresentzbion concorning
unauthorized waste intermingled with C&D debris delavered to Dorora,
Jr Rail noles that PaDEP found no putrescible waste intermingled with
the waste inspected, which 1s consistent with J2 Ra1l’s stated inten-
v0 exclude such material from the waste hardled at tnis faciiity See
PaDFP At_achmenli A-3,

With regard tc the fourth alleged misreprescntation, PadlpP’'s
overly literal interpretation of JP Rail’s good faxth representation
ihat no waste would be devosited on the ground mixes ‘apples and
oranges’ by equabt-ng unavoiaanie, uvnintent.onal spillage with waste
sorting operations, whaich are neither beirg performed nor
conterplated at Songra Sec NeC_ercrnt V 8 &L Parza. 9,

With regard to the fifth alleged misrepresertation, therc 13 no
reasonable dispute that the nutber of ra.li cars received per day 1in

Jonora~ twoe (?) as disclgocsed n J2's petition, eqiEves ©0 a week.y

-

{10}, monthly (43) and yearly (50Q) bas.s with the 1-3 ol ca: per day
average stated by J?P Rail 1in their Wovemher 15, 2007 telephone
vonference with the PaDEP (See PalEP pel-tior at page 6.)

The Pcnnsylvania Waste industries Association (“PWIA”) and New
Jersey Department of Environmental Protection (“NJDEP”) ralse several

hY

collatersl 1ssues, 1nosely tiecd together as allegedly ™“misleading”
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statements by JP Rail. These collateral sLatemrenLs pertain to JP
RaiLl’s Pieasartville, NG facility ard rave nething whatsoever to do
withh the suilability of =the Donora, PR site for <he proposed
trarsloading operation. Tn opposang “tte operztior cf a co-struct.on
and demolition (“C&D”) waste transfer [ucllity that will be exemnpt
from most of the Jlaws PWIA members must comply with” (See PWIA
petition at page 1) PWIA i1s acvanc:ng a narrow, parochial agenda 1n
other wcrds, PWIA seeks to prevenl. a rail competitor fror garning
entry to 1ts memhers’ waste hauvling (via trucr) market. PW1A neglects
to mention tnas for chos particular wastc stream to rezcn Woestern
Pernsylvania by truck, 1t would almos:c certairly have to ge nauled
300 miles on the Pexnsylvania Turnp:ke, an cutmoded two lane higkway
traversing mountainous terralr and engineered to pre-World War II
standards. The potent:al danger to the environment posed by long
haul trucking of waste 1s s'grificant and shooeld be considerec by tre
Boarc before it takes final aczior -n Lnis matter.

NJDEE scabborrly clings ¢ ire premise that a non-party, Magic
Disposal, 1s a stakeholder in JP Rai1l’s Pleasantval’ e, b
transloading oreraiions Th-os argumert was recjected by the New Jerscy

Superior Court in NJDEP v. JP PRail, where Jucge Todd, siiting 1n

Atlantrc County wrote,

NJIDE? has attenmpted to regulate tnis
‘Pleasan.ville! Faczliky based on -ts claim t:zat
_t -5, 1n cssence, a solid waste transfer statzon
be:ng operated by Mag-c D-sposal]l .17]he facts
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eslaplished at trial simply do not support that
claim.

See Auvgust 14, 2007 Opanion of Judge Todd, annexed to NJIDEP's
Petilion as Exhikit A at p. 46.

Similarly, the :ssue of JP Rail’s compliance with New Jersey
regu.ations 1s not before tnis Foard. To the extent, +{ e&ny, that
local reqgulation 1s applicable Lo JP Raail’s operations at
Pleasantville, NJ, those regulations can and should be adaressea in
the appropriate forum, whaich this 1s not.

Pet.t>oners having vrofiered no evidence of mater:al
misreprese-taliocas by CP Rail, the exempt-on sho:2ld accozdingly take
effect as present'y scheauled

B. Pelitioners have Failed to Satisfy the Criteria for Extending
the Stay

To the extent that Petitioners seek a further extersion of the
curxent stay, they must establish four criter:a: (1) that therc
ex1sts strong likelihood it wall preva:l on the mer=is, (2) 1t will
sulfer rrreparenie harm i1n tne absecace of a stay, (3) other
interested parties will not be substantially harmed; and (4) ine

public i1nteresl supports the granting of the stay. Hilton v.

Brauns<ill, 481 U S. 7/0, 776 (1987); Washington Metro. Area Transal

Comm'n v. "loliday Tours, Inc., 559 ¥ 2d 841, 343 (D C. Cir. 19/7},
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Virgiria Petroleum Jobbers Ass’'n v Ted Power Comm’'n, 259 F 2d 921,

925 (D.C. Czr. 1958).
01 & mection for stay, ™'t 1s tae movant’s ckligalicn to justify
the . . exercisc of such an extraordinary remedy.” Cuomo v. CUnited

Staces Nuclear Regulatory Comm’n, 772 F.2d¢ 972, 978 (D.C Cir 1985).

The party seeking such extraord:inary relief carries the burden of

persuasion on all ol the required elements Canal Auth. of }lla. v

Czliaway, 48Y F.2d 5€7, 573 (5zn Cir. 7974).

Jere again, Petztaicners have not 1der:tified, lal. alone,
satisfied the criteria for exbending tne Board’s stay. For the
reasons articulated zbove PaDEF has come forwarc with no evidence to
show that 1t 1s likely Lo prevail irn 1ls argumenL Lhat JP Raxl
comnenced operating as a common carrzer on a line of rail that was
par.. of the nalional ra-~l syslen o»r-or to the oxempticn becoring
effective. Sce Point 1 (B} above regarding ura.dlhorized operat.ons.

As for tne remaining c¢riteria, <the PaDEP peti.aon faiis to
address, lct alone sustain the heavy barden of proof that irrcparable
harm will result an the absence of extending tle stay; that other
irteresled parties will be subslantially harmed Lf the stay 1is
lifted; or cthat the public interesl supports extending the stay. Ta

the absence ¢f stucn a shoew'ng, the PalEP petition ru:ist fail ard the

stay lifted.
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CONCTISION

For the reasons set forth ir the above paragraphs, and pursuvart
to the law and authoraties sert forth hereirn, JP Rail respectfully
requests the Board deny the petitions of PabEE, PWIA, and the MNJDEE
to revecke, void or stay JP Rai'’s exemption ard Zor such other and

further reliel as the Board dcems acpropriete

Ragpecufuvl” Y subkm: tted,
P .- ri .
B ; e
kel —

! r

Join C Hoff-er

and

Jarmas W1V (5 urge~

Jamcs H. M. Savage

AtLorneys for Petitiorer
JP Rail, Inc.

Dated* December 1/, 2007
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VERIFIED STATEMENT OF DAVID M DE CLEMENT

David M DeClement, of full age, being duly sworn, deposes and says

1 I am Director of Freight Operations for JP Rail, Inc (“JP Raill’) My office address
1s 55 Simpson Avenue, Pitman, New Jersey 08071

2 I make this venfied statement in reply to the November 29, 2007 petitions of the
Pennsylvania Waste Industnes Association (“PWIA"), the Pennsylvania Department of
Environmental Protection (“PaDEP™) and the New Jersey Department of Environmental
Protection ("NJDEP") upon personal knowledge as well as upon facts which have
become know to me in my capacity as an officer of this corporation

3 On October 31, 2007 JP Rail began providing private carrier service at the
Donora Rail Facility under contract with Westmoreland Waste

4 Between Oclober 31, 2007 and November 5, 2007 three shipments consisting of
six rail cars each departed Pleasantwville, NJ for Donora, PA The shipper was
AETSRLLC, a company related to Salem Logistics, which itsell 1s a subsidiary of the
Southern Raillroad Company of New Jersey See freight waybills attached hereto as
Exhibit A

5 Operations at Donora Rail Facility ceased in accordance with the STB's
December 5, 2007 order All JP Rail freight cars have been removed from the site

6 Once its exemption takes effect JP Rail will be ready and willing to provide
common carrier service at Donora Rail Facility to local customers via Norfolk Southern
7 Upon information and belief, NAT Industres, Inc 1s a purveyor of coal and coke

products having a place of business at Bentleyville, PA, which i1s about five miles from



the Donora rait faciity To the best of my knowledge, infformation and helief, NAT i1s a
going concern, whose customers JP Rall stands ready and willing to serve A copy of
Yellow Pages © listing for NAT Industries 1s attached hereto as Exhibit B’

8 The Canestrale Coal Yard 1s situated directly west of the Donora Rail Facility
Nitrous Lane terminates east of the Donora Rail Facility Canestrale Coal Yard 1s not
contiguous {o Nitrous Lane

9 No sorting or processing of inbound waste takes place 1s contemplated at the

Donora Rail Facility



Pursuant to 28 U 5.C. 1746, | declare and venfy under penalty of perjury under the laws
of the United States of America that the foregoing is true and correct,

Executed on. December _/, 2007




EXHIBIT A



12/13/2087 17:25 6892683463

RESOURCE BULK HNDLGL PAGE

82

a0 . Southern Raltroad Compeny 820
SRALI 500012 of New Jersey »
1
105601 WAYBILL Pewe
Car initel and Numbar Kind No Cws Waybll Dale Wyt Number
SRNJ 500012 R 1 2007110131 105801
Lengtr Claeranos Melght: Cloarence Width:
Stop foud Station Swle o Consignes = Siop
This
Car AR -
TeNo, Station State From No Station Stee
72473 DONORA PA 57418 WINSLOW JUNCTION NJ
45 Doat, Station suw /!
0 ;
Roula A8 Ref Number BA Number 81, Date
SRNJ WNSIC NS ] 105809 200711031
e 08 00
Consgrme WESTMORELAND WASTE AETSRLLC '
DONORA INDUSTRIAL PARK
55 SIMPSON AVENUE
DONORA PA PITMAN NJ 08071
T-vbmmwm Notity Parly on Aniwl
AETSRLLC
55 SIMPSON AVENUE
PITMAN N.1 08071
AETSRUT
55 SIMPSON AVENUE
PITMAN NS 08074
Instruciions
Becil « Torilt Authondy
Shippers Welght Agroament
Shippers Welght Agresmant Section 7
' o — — Gross 249400 |_____ —ne ——
STCCNumbwr 4029154 lmmmaw Tare 8400 | - ]
Allowgnce 0
Seole Extenatad Nef Weight of Paymert
Nel 160.000
Pigs | Qual | Dameripfion of Articls Waight | Rale Per Freight Advance Propmd




1271372007 17:25 6892683403

RESOURCE BULK HNDLGI PAGE 83

2 g0 Southem Reliroad Compeny 820
SFou 500089 of Now Jarsey
Pageiott
10077 WAYBILL
Car Inétiel end Nuember Kind No Gan Wayb® Dote Wbl Number
SRNJ 500053 R 1 2007114102 108877
Langth Clesrwnce Height: Cleargnon Widily
Stop Rosd  Staon Sin For Caonalgnes s St
Tius
Car At
Toha Station T From No. Station Btls
72473 DONORA PA 87418 WINSLOW JUNCTION NJ
JS Desk. Salon Stis
0
Roule Ref Number B/L Numbee BA D
SRNJ WNSJC NS 105880 200711702
™ 12:00.
[Comigmen JP RAIL ING AETSRLLC
C/0 WESTMORELAND WASTE
DONCRA INDUSTRIAL PARK 55 SIMPSON AVENUE
DONORA PA PITMAN NJ 08071
[Pty % Raceive Freight B Notity Party 00 Arrivel
AETSRILC
55 SIMPSON AVENUE
PITMAN NJ 08071
Irsiruciione
o Tarilt Autherily
Ghippers Weight Agreement 1
] 282
STCC Number 4020154 Deciared Vakuo not 1 Exooed ,:' ,,.':..T
Seas Alowance [ ] of
Estimatad Nt Welght Method of Payment
[ 180,000
Pigs | Qual | Descrplion of Anicies Waight | Rate Per Freight Advance Prepakl
] COMATRUOION DEACLITION MATERAL ]




12/13/2987 17:25

6892683483

RESOURCE BULK HNDLGIL

PAGE 04

820 Southemn Radroad Company 820
105912 WAYBILL Page 1ol
Car el andd Numbor Kind No. Cars J Waybli Date Weybli Number
SRNJ 500054 R 1 2007111105 105812
Langth Clasrance Height: Clesrance Width:
Stop Road Steion Swie For Consignea ot Blop
Tha
Car At
ToNo. Siaon Swis | Fromwe Station Stabe
T2473 DONORA PA 7418 WINSLOW JUNCTION N
J8 Oent. Stebon State
0
Rouls Ref Number BA. Number B4 Dewe
SRNJ WNSIC NS O1BAETSRDO7 200711105
Tims 10 00-
‘ﬁ,‘. JP RAIL INC Sthwow  AETSRLLC
CIO WESTMORELAND WASTE
DONORA INDUSTRIAL PARK 55 SIMPSON AVENUE
DONORA PA PITMAN NJ 08071
0 Raotwe Fraght BA Noftity Parly on Arvival
AETSRLLC
55 SIMPSON AVENUE
PITMAN NJ 08071
AETSRLLT
656 SIMPSON AVENUE
PITMAN NJ 08071
[nafructiona
ool w ‘ Tontt Auturity
Shippers Weight Agresment
Shippem Weight Agreament . Baction 7 N
S e rons | - _
STCC Number 4029154 Oeslared Vats oot to Excoed Twe e
Allowanoe °
Seala
Estmated Net Weight of Payment
Net 170,000
Phon _ | Quat | Descrpton of Ardicies [weign  [Ras  [Per  |Freght _ |Adwnce Preped

CONSTRUCION DEMOLIMON SATERML
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