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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35090

JP RAIL, INC.
— LEASE AND OPERATION EXEMPTION —

NAT INDUSTRIES, INC.

REPLY TO PETITIONS OF THE COMMONWEALTH OF PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROT3CTION, TH3 PENNSYLVANIA toASTK TNDIJSTR1ES

ASSOCIATION AND TH" NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION
TO REVOKE EXEMPTION

BACKGROUND

On October 17, 2007 JP Rail, an existing class III shore j ire

railroad, filed a notice of exemption involving the lease arid

operation by JP Rai], as a common carrier, of a 75-year-old spur

track chat was formerly operated as a pnvate j ndustry track and

owned by NAT industries, Inc ( "NAT") - In its exemption notice, JP

Rail stated thai, it pJ armed to corrmerce common carrier operations or

or af*-er November D " 7 , 2007, thirty days a f te r r.he filing of the

notice. Tne sabjecl- rai] property is a stub-eroded spur conreccj-pg to

Lhe Oonora Line1 which, in Lurn, connects to Norfolk Southern R«: I

1 The Dcnora Line as apparertly owred by the Middle Monongahela Industrial
Development Association ("MTDA") and operated by the Borough of Donora pursuant to
a 2004 Memorandum of Aqreemcnt See PaDEp petition at Attdclunent__A^l_



Corporation ("N3RC") main lire trackage at Milepcst Mli40 in Carro,J

Township, PA. The NAT spur track totals approximately one (1) ru le

in length.

On October 26, 2007 the Board issued a decision staying the

eifcctave date of JF Rail's excT.pc-.on unti"- December 6, 2007 and

requesting more information, which JP Rail provided on October 31,

2007.

On October 3_, 2007 jp Raj 1 conrmenced operating at Donora as a

non-common carrier serving private track for its account w:.th

Westmoreland Wasr.e ("Westmoreland") . See December 7, 2007 verified

staLement of JP Rail Director of Freight Operations David M

DeClement (hereinafter "DeClement V.S.") at Paragraph 3

On November ?(j, ?C07, the Commonwealth of FcnnsyJvanja , act*nq

by and through ics Department of Environmental Protection ("PaDEP")

riled a petition seeking to have the Board (1) void JP Raa 3' s notice

of exemption, (2) extend the st.ay for an indeterminate length of r.\*ne

beyond December 6, 2007, (.1) order JP Rail to cease and desist

operations ac Do~.ora, and (4) direct JF Ha: I to ootain ana submit: a

"coipplete and thorough" environmental assessment.2

On December 5, 200V the Board issued a decision directing JP

Ra: 1 to remove waste-containir.g rail cars fron this site, T.O refrain

fro:n br--.ngi.ng adcitJo^.al rail cars to the Line, and to immediately

cease and desist from any further operations over the Line unt i l

Alto en Movoirtpr 29, 2007 cpio Penrsylva: la Wa.sto IicijsCries AssotiaLjon
("L'WJA") j".d t.h« Neu Jersey DeparrrenL c£ E-vironnorital ProtecLion ("NJDE?") fj.lea
pe^j Lions tc revoke the exeTpcion cr in cr.e ali-errtacive f.o stay in this na'-tor
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further order of the Board. JP Rail has so complied. See UcCJemeiit

V S at Paragraph 5

The decision furr.hcr directs JP Rail to file i_his Reply, by

December 17, 2007 to the petitions of PWIA, NJDEP, and PaDEP. Tr tne

interim the Board rujea that the exempt-on which is the subject of

t4o notice ir. this proceeding will not become effective, if at aJj.f

until January 20, 2008.

STATEMENT OF THE ISSUES PRESENTED

Petitioners' points of opposition to the exemption beccmirg

effective can be groaped into three categories for purposes of this

Rep2y: Group I, consisting ot jurisdict.onal objections; Group II,

consisting ot regulatory objections; ana Group IJI, consisting ot

procedural objections.

Group I includes the following jurisdictional objections: 1)

tha- a Notice of ^xenpfon is -. naporopriate for controversial

transactions such as one that converts private carrier operaticrs

into comtnor. carrier service, and 2) that JP Rail condici ca

unauthorized operations ar. Dorora prior to the exemption taking

effect.

Grojp II consist.s of two sub-groups of regul atory object' OPS,

those pertaining to destiration (Donora, PA) and those pertaining to

point of origin (Pleasantvillo, NJ)



The former suo-gro-jp ccrpr-ses eight oojcctLOUS: I) t^aL Jr>

Rail fails Lo provide the current njnber of carloads ana truckloads

ot traff3 c handled to determine whether the Board's environments 1

regulations aro implicated, 2) that JD Hail fails Lc snow ^h£-_ it

WLJI operate as a "legitimate rail carrier" serving the general

public, 3) that JP Rail fails to suomit a map that accurately and

completely identifies the location of the Dor.ora facility ana the

"areas to be unpacked" including orig-.rib, termini, or stations arid

roads serving the facility, 4) that JP Rail fails to support its

contention that its opê a'.ions will not exceed the environmental

thr*%sho.ds at 49 CKR llC5.7(e)(4J and (h), 5) that the Board siculd

require fu] 1 environmental review be cfii.se of ether cases where

applicants have attempted to utilize ICCTA preemption to avoid state

or local regulation, 6J that J? Ran provides no DDformation about

the facility's structures, equipment, loading and unloading

processes, and so forth, 7) that J? RaiJ was corduccing unauthorized

opera-ions over the Line, and 8) tha;: J? 3a-i is transporting waste

nafcer other than construction and cenolition debris and has

ceposited such natter along Lhe right of way.

The latter subgroup comprises two objections: 1) tnat JP Rail

fails to identify the actual snipper, ana 2) that JP Raa 1 fails to

disclose orgoi ng enforcement actions oy the State of New Jersey

regarding its Pleasantville facility



Group ITI consists of the following procedural objections' 1)

that the exemption should be voj-d ah initio for containing allegedly

falfae or Tisleading representations, and ?) that che Board should

extenc the previously entered stay for an unspecified and trereiorc

ndcfinite peuod of time.

Each of the follow r.g Poirts ci" Law reply r.o the correspond! ngly

numbered Group of Oojections.

POINT I

THE BOARD MAY PROPERLY EXERCTSI ITS JURISDICTION IX THIS MATTER

A. Petitioners have faiJ ed to sustain L'ncir heavy burden of
proof for rejection or revocation of this exemption.

Petitioners have fa~> led to s'-.ow any basis for rejection or

revocation of JP's exeT.pl.ion As d general rratter, the Board and tne

TCC have consistently held that an exemption may be revoked "when it

finds that application of a provision of this sab-itle to tne person,

class, or transportation is necessary to carry out the transportation

policy of sec-. lOlOld of this title." Thus, the standard for

revoking (or rejectirg) ar. exemption is whether regulation as needed

tc carry out the ra_l tra.nsporLa-ior. policy. The party seeking

revocation has the burden of proof (emphasis supplied], and petitions

to revoke rust be based on reasonable, specific concerrs

dcircnst eating chat reconsideration of -he exemption is. warrancca.

M-nnesota COT.T. Ry , ir.c. - Trackage Exempt - BN RR. CO., 8 I C.C.2d



31, 35 (I99T) ar.d cases cited therein. Tl^e sarr.e standard applies to

a request for rejection.

Typically, the Board wilj reject or revoke an exemption where

«ihe notice contains materially false or misleading information, tne

applicant has utilized tne1wrong regulatory procedure, the applicant

is rpisusinq Boaid procedures for a snam transaction, the transaction

is very controversial requiring a more aetailed record, or chere is a

demonstrated need for regulation. Id. at 37; The Land Conservancy of

Seattle & King County _—_ Acquisition_ & OperatJon Exemption — Tho

Burlington Northern & Santa Fe Ry. Co., STB Finance Docket No 33388

(STB served Sept. 26, 1997) (Board wall revoke an exemption " [r]o

protect tr.e integrity ot our processes")/ Rivorview TronLon Railroad

•Company - Acquisition and Operdtior. F.xcrrpMon — Crown Enteipuses,

Inc., STB Finance Docket No. 33980 (STB servea

Feb. 15, 2002) (controversial proceeding not suitable for class

excmptior); Sr"&L Rai'.way, inc -Acquisition And Cperozaon Exetiption-

Toledo, Peoria And Western Railway Corporation, et al, STB Finance

Docket No 33995 (STB served October 17, 2002)(aouse of class

excTiption process) ; ar.d Finance Docket No. 32-107 (ICC served Ap"a 1

22, 1994)(material misstacements of fact ana controversial

proceeding).

yctitione^-E fail LO c^te, lee alone aadreso, i.ie Board's

sLeindards tor granting Lhe revocacion of an exemption. Tney do :iot



identify any specific concerns vithjn the Board's jurisciction

demonstratinq tnat reconsideration of the exemption LS wan-anted,

that App_leants have utilized the wrong requlatOTy oroced^re, arc-

misusing Board procedures for u sham transaction, or that the

transaction is controversial fro*i a transportation perspective

requiring a more detailed record. MosL significantly, they have not

identifies any vioaatton 01 tre Board'a governing statJte,

iirplemertinq regulations, or Board policy, roc have they shown any

demonstrated nceu tor reg^lat_or Sinply stated, Pet-ticncrs hav*

failed in their burden of proof.

B J? Rail's Private Carrier Operations at Ucnora were not
subject to Board Oversight and do rot constatute unauthorized
operations.

Tnerc are three types of railroad track: (1) railroad lines

that, are part of tne interstate rail network, which requare a Board

license under 49 U.S.C. 10901 to constrjct or acquire and operate, cr

under 49 U.S.C. 10902 to acquire and operate, and in appropriate

cases, require environmental review under tr.c National Knvironmental

Policy Act (NEPA) and tne Board's environmental rules at 49 CFR

Part 1105; <2) anr.' llary track, such as "spur," " Lndustria1" or

"switching" track, which dees no'c require prior authorization fro"1

the Board to construct, acquire, operate or abandon under 49 C.S.C

10906 (or an environmental review under NEPA), but is subject to the

Board's jurisdiction under 49 U.S C. 10501(b); and (3) "private"
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track, wh:ch is r.ot par'- cf the nati or.al raa J transportation, system

or subject tc the Board's jurisdiction, because the track is not

intended re serve the general public. Sjffolk & Southern Rail Road

LLC-Lease and Operation Exemption-Sills Road Realty, LJC, STB Finance

Doc'-:er. No. 15036 (servea October 16, 2007).

As a genera] ma^er, the ooara ncs consistently he'.d that "it

has no jurisdiction over private track - track that as used

exclusively by the track' s owner for movement of a ts own goods

(cither by utilix.ing its own equipment or by contracting for service)

ana fc~ which zncrc i R no coTinor. carrier obi-gat ion L.O serve o^her

snappers that might ' ocate along the n ir.e." 3. Willis, CPA, Inc -

Pe_tiL^on for Declaratory Order, STB finance Docket No 34013 (served

July 26, 2002) Tn. Iirdirg the track private, the Board reasoned

that "a parson is r.oc a rail carrier for the purposes o£ the JCA

unless at holds a LseJ f out tc provide rail service r.o others " The

Board also said that where a shipper does not hold out to provide

coirmon carrier rail service over the line it constructs arid mainLajns

to serve its own facility and r.o or.her snappers are served by the

line, then reather the construction, nor a ^-ailroad'b operation over

that track to reach the shipper's facility, requires ICC or Board

authorization or approval.



There is nothing inherently controversial attending to the

common carr:er conversion of private rai] lines 3 The fact that

JP Rail commenced operate^g as a private carrier on a private

industrial spur track serving a single customer in no way misuses the

exemption process or corfers or. PaOS? a valid basis for seekjig

revocation of JP Rail's exemption. Such operation does not require

Board approval due to the nature of the track *

Acquisition and operation of uhis t^acK by J? Rail LS consistent

with Board precedent allowi.-ig a new or existing railroad common

carrier to acquire and/or operate a-s common carne1* trac<age that was

formerly a private track. Rock River Railroad, Inc. - Acquisition

and Operation Exetrptiion - H a i l Lines of Renew Energy, LLC, STB

Finance Docker. No. 35016 (cecisions served April 20, 2007 and May 1C,

2007)

Soe, p g , SMS Pail Servi.co, Ins - Ps^ ' ^ . cn for Oei'iaratcry Orccr, STE
bj nance Docket No 34483 (served Jar 24, 200i>), citing SMS Rail Service, I.nc -
linage cind Opcrat-ion j^xe-nption - Purelaic Association,_Inc_, Finance Docket No
3?49'] (ICC aeived Vay ?6, " '994) , porn-Jersey Pai' I. ires - Acqu.s. t -en and
Operation Exempt]on - lines i_n_ penr _Ma_rner Lnausfial_Par ^ Falls ' V*inship, 3u•:<s
C.IMNI.V, PA, S'id Fira-ce Docket No " 33°-35 {served May =, 1030), drd SMS Rail
Scr_vice,_'QC • Acqu-siti.cn ana Operaticr Exetrptign - WiJero Refining Conpary-Mew
Jersey," STB Finance Docket No 13927 [serveo Sept. 22, 200C), Uruun Pacific
Railroad Company - Ope-al ion ExcnpUon - In Yolo Cou.nLy, CA, STB Finance Docket No
J42b2 (aervid Dec 5, 200?) , and Ohio Valley Railroad Cpnpany - Acq^usition arci
Operatic" fjjcenptT_ojT_ - ^a-MOod Properties^ T".c , STB Fj-iance Docko;. No 344d6
(servsa reb 23~, 2C35)"

4 Sec, o.g , ri&M Internat-ondl Transportation, Inc. - ?otition for Declaratory
Order, STR Finance Docket. No 34777 (STB served Nov 12, 2003)" In tnat case, an
intcr-iodal termnal operator that ne-"her souqht to be classified as a coirnon
currier nor j-ivo<ec tic 3O'j.-d' s procoiure? to cornencc cpe-afons requested
c". ar^f icat ion Trcm the Hoard ciau j i. was rot: a comnc-i caTie", doso.,e a prior,
contrary dct-crn1 na. j.on by the I) S Kai tread Re^.rerrer'- ^oard Thn Board *oi i.es thp
terminal operator nor to be a common carrier
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PaDEP's inspection reports confirm JP Rail's representations to

the Board t.hat ^ t j.s merely undertaking a contract trans_oad^ng

operation for d sirgle customer, Westmoreland, Lransloading freight

delivered via Norfolk Soutr.err Rc-ilrc-a (WNSRC"), a licensed comiron

carrier maintaining rights to serve customers on the Donora ra_l

line, to trucks for haulage to a::d disposal in Hestirorc" and's pearoy

sanitary landfi] 1. Accordingly, J? Rail's private carrier ope ratio-is

under contract with WestToreland do not constitute unauthori zed

operations.

Furthermore, in nis verified statement Mr. DeClemenr. reiterates

L,D Ra~, 1's interest in holding .tself cui as a connon carrier serving

other shippers L'rom the NAT spur, orce JP Rail's exemption takes

effect ond not beforehand. Sec DcClemerit V.S. at Para. 6.

POINT II

NO REGULATORY BASIS EXISTS E'OR VOICING THIS EXFMPTION

petitioners contenc that JP Rail's operations at Dor.ora violate

state and local regulations To the extent that these alleged

violations are of state or local law, JP Rai] respectfully submits

trat tr.ey ao not fall urder the Board's jurisdiction.

Tno information submitted by JP Rail in support of its petition

fully faatisfieb the Cu?rcr.t rcqulatory requirerrents The point of

origin (Pleasantville, NJ) and the tcrninal destination (Donora, PA)

11



are identified The map tiled by JP RaaI the exemption notjce clearly

depicts the Location of the rail line in relation to the NSRC train

lane ana the parallel state highway (Route 837} . The man further

specifies the sLate, county and Tjmcipality wnere the ra-1 line hiLJ

be sz-tuatcd.

A. JP Rail Operations at Donora Do Not Exceed the 49 CFR 1105.1
Thresholds

While citing r.o federal regulatory violations, PaDEP argues that

the requirements for an environmental review under the KationaJ

Environmental Policy Act (KEPA) have been triggered because JP Rail'fa

proposed operate ens occur ana non-attainment area and would exceed

the thresholds o± *9 CF'R 1105.1 (e) (*) ana (5). The PaDEP argues, in

essence, that an increment of one (1) *rain per day each way five (5)

days per week, as projected by JP RaiJ, should be deemed sufficient

to ungger environmental reporting and documentation requirements.

Tr.e Eoarc has previously explainec tn&t the fact that the 100%

standard is paired in the sane sentence with ar. a'osolj-.e s^andbtc of

an increase of eiqnc (8) trains a cay (three (3) Lrairs* a dt.y j.n a

non-dttainmunL area) "suggests that I wfi 100% standard appJles to ar

anticipated increment that greatly exceeds the one train a day each

way operar.aon[. 1" JP Rail's proposed frequency of service (one trair

each way five days per week) is identical to that in MJ ssourj Central

(citea beiow) where the Board "e^ecued a sirr-lar request for

12



environmental review Li'<e Missouri Certral, JF Rail's actons are

most closely analogous LO the situation tnat arises when a carrier

reinsLiLutes service on a line where service has been discontinued

In sarh a case, under <9 CFR I"i05.7(e) (5) (j) (C) , the environmental

requiremen^s are not triggered unless the proposed operations wj 11

amount to at least eight (8) trains per day (three (3) trains a day

in a non-atcainmenL area) Thus, reading the regulations as a whole,

the Board snould rcncct the DE?' s argument that the cnv_ronnent:al

review process has been triggered See Missouri Central Rail road

Conpar-y—Acquisition and Operation Exenptio. Lines of U"-or. Pacific

Railrprid Company; GRC Holdings Corporation—Acquisition Exemption—

'union Pacific Railroao Company, STB Finance Docket No. 33508 and S'̂ B

Finance Docket No. 33537 (Service date: Septemoer 14, 1999).

PWIA erroneously cites the 2005 deposition of JP Rail Vice

President Thomas Col lard as subscanLiating a much higher projected

volune of carloads than Xr. DeClen.ent does in his October 31,7007

Verified Statement, and that the higher total suggests JP Rail's

operations at Donora nay exceec t~e 50% zncroase thresho]d set forth

in 49 CFR 1105 7 (e) (b) (11) (A) . The Board should recognize that the

Collard cepcsit:on was given in J P. Rail v. Mew Jersey Pinelands

Commission, litigauaon in ro way pertaaning to Dorio^a, whj.cn at the

time was n.ot even being considered as a poterta al desti nation Tie

13



Board should ignore or in the alternative strike rhe misleading

portLons of the PWIA petition under 43 CFR I104.8.

To reiterate the obvious, none of. the outhoj^d carloads tr.az

were Lhe subject ot the Pinelands litigation was sent to Dor.ora.5

Consequently, Mr. DeClerrent' s carJ cad projections stand unrofuLed.

FWTA contends that JP Rail provides no support for its

conclusion trat traffic to Donors would exclude ozone depleLjng

materials In so cor.ter.aing, PWIA ignores the extensive cescrip'-ion

o£ nolia waste-segregating activities at PleasantvilJe set fortn in

Judge Todd's well reasoned opir.ior vacating the NJDEP's preliminary

n-nnunction â .d granting JP P.ail operating oermission at Pleasan^vil le

(See PWIA ExhiDit 3 at pp. 33-3^), particularly the find:ng by the

Court that certain nater:als wojld be removed oecause "they would noL

be accepted by Lne landfills which would be the ultimate recipient of

the remaining solia waste." Clearly, JP Rail has ro economic basis

for transporting materials to a d-stant destination where they woulo

be rejected, and PWIA's contention may be safe]y ignored.

PaD^P conterds, incorrectly and witnou;. citing any factual basis

for its assertion that the exemption will result in an average

increase of truck traffic of rrore tnan 10% of" the average daily

traffic on tne road segment which PaDF.P assorts must Jbe used for

solid waste transfer from Lhe facility, a portion of Nitrous Lane.

s Fur-hcr uPdennininc PWlA's uonlciiLior *.viat alJ DlcdsaMLVj." Ic wdbLe is to be sent
co Donora, NJ02? reports LnaL JP Kai: loads Ci3 ratenais irilo railcars at
Pleasa:-VI Lie, NJ for shipmer- 1.0 lardfills ir Ohio



See PaDF.P petition at p. "7 This assertion contradicts PaDRP's

November 9, 2C07 inspection report (See PaDE? Attachment A-2 ac p.2),

which states, W[A] waste transportation vehicle arrived at the site,

traveling through the Cariestralo Coal Yard. (Emphases s-pplied.)

The coal yard is west of the NAT property. Nitrous J.ane Lerrrunates

east of the NAT property. See DeClcment V.S at Para. 8. Thus totre

traffic evidently does not Jtilaze Nitrous I.are, casting a

cor.sideraole shadow of aoubt upo-> PaDE?'s assertion regarding traffic

volume on NiLro^s Lane.

As an alleged basis for opposing JP Rail's exemption at. Donora,

NJDSP inappropriately seeks Board regulation of Jj? Ra-i's operat'.cns

at Pleasantvallo, NJ. Such an effort is procedurally improper as the

matte1- is no*: presently before tne Board Moreover, the Pleasantville

inarter as currently under appeal in New Jersey state court, making

Board in'.ervention at Lhis tine procedura'ly ir.appropriaLe

POINT III

NO PROCEDURAL BASTS EXISTS TOR REVOKING, VOIDING OR STAVTNG THF
EXZMPT1ON, WHICH SHOULD ACCORDINGLY TAKE EFFECT

A. No Material Mis representation h-is been n-d de oy the ^roponcnc
Qf the Exemption

A party seeding to void an exeT.ption tor containing false and

misleading inf onration under *• 9 CFR l"i O'l. 8b rrusc prove that the

PW'A anccrrectly cites 49 CFR 1150 4 5 ( f ) ar. co.nr.rol] ing
15



misleading informal-ion is material to the transaction. Mendocino

Coast Ry., Inc., 1988 ICC LEXIS 2?1 (I C.C. July 14, 1988) A

statement is material if, for example, tr.e transaction would not have

otherwise qualified for an exemption. Sagamore Nat'I Corp , 1991 ICC

LEXIS 166 (T C.C. Sept. 9, 1994); Berkshire Scenjc Ry. Mjse-jr v.

I_i<L-.c_' 5? *-3<* 3'8' 3fal (1st- Cir. 1995).

PaDEP lists five alleged misrepresentations- (1) JP Rail failed

to disclose i" Vbas commencing ccrrnon carrier operations at Dorora

prior to the exemption becoming effective, (2) JP Rail falsely

claimed it wojld serve NAl's existing customers, (3) JP false]y

claimed it would restrict waste handled at Donora to C&D material,

(4) JP falsely claTied no was*:e would DC deposited on the ground, and

(5) JP falsely claimed exemption frcn S'-'B environmental oversignL

None ci these aJleged misreprefaentations accurately reflect the

law or the salient facts of this matter. With regard Lo the first

alleged insrepresenLd :icn, PdDliP's p^emse that the Board is required

to affirmatively ruJe upon JLJ fail's exemption before the exemptior

ran take effect - s legal]y incorrect. Under the regulations, absent

revocation, the exemption is self-effectuatir-g, sin.ply taking efTect

on the indicated date. See Class BxeT.ption for the Acquisition and

Operation o£ Rail Lines under 49 J P.C. ]_P1P~_, ] I.C.C 2d fiiO

(3985) .
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Moreover, at no Lime has JP Rail commenced common carrier

operations at Donora. Rather, JP Rail has merely accepted delivery of

rail cars for a si^qle customer (Westmoreland) from NSRC ori NAT's

spur. See freight waybills annexec as Exnibit A to DeClenent V S. JP

Rail has done so as a private carrier on private track, for vnich STB

approval is neiiher sough- nor necessary. See Kieronsk" v. Wyardotte

Terminal Railroad, Co., PCG F.2o 1C7, D09 (6"*1 C 3936), where th^

Court defined the scope of private carriage: "Private carriers h^jl

for others, but only pursuant to individual contracts, entered :nto

separately with each customer "

With regard to the second alleged misrepresentation, PaCK?

contends JP Rail mi srepretented in a us petition Lhat a t would serve

customers of NAT. Even if PaDEP were correct, wh-ch it is not, that

NAT is no longer a going concern, the so-called "misrepresentation"

would be irrnateriaJ inasmuch as NAT's defunct status in no way

impairs J^'s willingness anc ability to serve local shippers in the

Donora area as a corrron carrier by rail, interchanging wz-tn NSRC i.pcn

the exemption beconu rg effective. However, une record i s otncrwise

NAT is a going concern, and its customers are extar.t. See DeCJetient

VS. at Para. 7. ~t is more tnan a little disturbing tha;. PaDEP, a

state governmental agency, woold recklessly accuse a private

corporate citizen of submitting a perjured statement without

undertaking even a cursory attenpt to verify its a] legation. Set: 2007
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Yellow Pages© listing for NAT Irdjstnes attached as Exhibit B to

DeClemcnt V.S.

With regard to tne third alleged misrepresentation concerning

unauthorized waste .intermingled with C&D debris delivered to Donora,

Ji? Rail notes that I?aDEP fojnd no putrescible waste intermingled with

the waste inspected, which is consistent with J=* Ran 1' s stated int en"

t^o exclude such ma ten al from the waste ha.-dled at tnis faci la ty See

PaDF.P At^achropt A-3.

With regard to the fourth alleged Tisreprc&cnLat ion, PaDUP's

overly literal interpretation at JP Rail's good faith representation

I.bat no waste would be deposited on the ground mixes 'apples and

oranges' by equat-nc unavoiaame, unintentional spil Lage with waste

sorting operations, which are neither beirg performed nor

contemplated at 3onora Sec neC-CT.cr.t V S at Para. 9.

With regard to the fifth alleged misrepresentation, there as no

reasonable dispute that the nuTber of ra_i cars received per day in

"Dop.ora- two (?) as disclosed in J?'s pe^i-.on, eq:afcs on a weekly

(10), monthly (43) and yearly (500) bas-s with the 1-3 oC ca* per day

average stated by J? Rail in their November 15, 2007 telephone

Conference with the PaDEL3 (See PaDEP pei.-t.ior at paqe 6.)

The Pennsylvania Waste Industries Association ("PWIA") and New

Jersey OepartTent ot Envj.ronmental Protectaor, {"KJDEP") raise several
\

collateral issues, loosely r.iod together as allegedly "misleading"
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statements by JP Rail. These colldteraJ statements pertain to JP

Rail's Pieasantvi1le, NJ facility ard Mve nothing whatsoever to do

with the sua LabiJ ity of the Donora, PA site for the proposed

trarsloadir.g operation. Tn opposjng "r>e operatior cf a construction

and demolition ("C&D") waste transfer facility that wil] be exetipt

from most of the ]aws PWIA members must comply with" (See PWIA

petition at page 1) PWIA is aavar.cing a narrow, parochial agenda In

oLher words, PWIA seeks to prevent a rail competitor froT gaining

entry to -_ts rr.em:--crs' waste haulir.q (via true*) market. PWIA negJecr.s

to mention t;:a.: for ch_s particu]ar waste strean to reacn Western

Per.ribylva.ila by truck, it would almost certainly have to ce r.aulcd

300 iriles or. the Pennsylvania Turnpike, an outmoded two lane haqhway

traversing mountainous terrain and engineered to pre-World War II

standards. The potential danger to the environment posed by long

haul trucking of waste is s'gnficant and shojld bo considercc by tre

Boarc before it takes final actior. in tnis matter.

NJDEP scjbborrly clings '^o une premise that a non-party, K«gic

Disposal, is a stakeholder in JP Rail's Pleasantvj 1", P, KJ

trans]oading operations This argument was rejected by the New Jersey

Superior Court in NJDEP v. JP Rai'i, where Jucge Todd, sitting in

Atlantic County wrote,

NJDE? has attempted to regulate tnis
;pleasanuville! Facility based on its cJai.-n tnaL
it -s, in essence, a solid waste transfer station
being operated by Magic D-sposal] .L?]he facts
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esLdolLshed at trial simply do not support that
claim.

See August 14, 2007 Opinion of Judge Todd, annexed to NJDEP's

Petition as Exhibit A at p. 46.

Similarly, the issue of JP Rail's conpliance with Now Jersey

regulations i s not before tnis Foard. To the extent, * f any, thar

local regulation is applicable Lo JP Rail's operations at

Pleasantvi1. le, NJ, those regulations can and should be adaressea in

the appropriate forum, which thas is not.

Petitioners having proffered no evidence of material

misrepresentations by JP Rail, the exempt--on shoj]d accordingly take

effect as present'y scheduled

B. Peli_i loners have Failed to Satisfy the Criteria for Extending
the Stay

To the extent that Petitioners seek a further extension of the

current stay, they must establish four criteria: (1) that there

exists strong likelihood it will prevail on the rrer-_Ls, (2) i: will

suffer irrepaico'ie i:arT. an tne absence of a stay, (3) other

interested parties will not be substantially harmed; and (4) tr.e

public interest, supports the granting of the stay. Hilton v.

Drauns'<ill, 481 U S. 7/0, 776 (3987); Washington Metro. Area Transit

Comrr'p v. fln1 iday Tours, Inc., 559 F 2d 341, 3^3 (D C. Cir. 1Q/7),
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Virginia Petroleum Jobbers Ass'n v Fed Power Comm'n, 259 F 2d 921,

925 (D.C. Cir. 1958).

On a motion for stay, "'t is unc n.ovcint's obJigaLj 0:1 to -justify

the . . exercise of siich an extraordinary remedy." Cuomo v. united

States Nuclear Regulatory Comm'n, 772 F.2d 972, 978 (D.C Cir 1985).

The party seeking such extraordinary relief carries the burden of

persuasion on all of the required elements Canal Auth. of Ha. v

Callaway, 489 F.2d 567, 573 (5cn Cir. ".974).

Uere again, Petitioners nave not identified. Id. alone,

satisfied the criteria for extending tne Board's stay. For the

reasons articjlated above PaDfclF has come forwarc with no evidence to

show that it is likely Lo prevail ir. its argument. Lhat JP Rail

commenced operating as a common carrier on a line of rail that was

par., of the national ra^l sybLen orior to the exemption beconng

effective. See Point 1 (B) above regarding ur.a.iLhorizea operations.

As for tr.e remaining criteria, the PaDF.P peti _non tails to

address, let alone sustain the heavy harden of proof that irreparable

ham wall result in the absence of extending tVe sfay; that other

irteresLed parties will be substantially named if t.he stay is

lifted; or r.hat i:he public interest supports extending the stay. Tn

the absence of sucn a shew1 rig, the Pa'.̂ EP petition m:sr fail ard the

stay lifted.
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CONCLUSION

For the reasons set forth ir. the above paragraphs, and pursuant.

LO the law and authorities act forth herein, JP Rail respectfully

requests the Board deny the petitions of PaDEF, PHIA, ar.d the NJDEP

to revoke, void or stay JP P.ai1' s exenptaon ard for such other aid

further relief as the Board deems acpropnato

•.-fulny faubm:tted.

Jp^in D HCftf-er

and

James H. M. Savage

Attorneys tor Petitioner
JP Rdil, Inc.

Dated- December I/, 2007
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VERIFIED STATEMENT OF DAVID M DE CLEMENT

David M DeClement, of full age, being duly sworn, deposes and says

1 I am Director of Freight Operations for JP Rail, Inc ("JP Rail") My office address

is 55 Simpson Avenue, Pitman, New Jersey 08071

2 I make this verified statement in reply to the November 29, 2007 petitions of the

Pennsylvania Waste Industnes Association ("PWIA"), the Pennsylvania Department of

Environmental Protection ("PaDEP") and the New Jersey Department of Environmental

Protection ("NJDEP") upon personal knowledge as well as upon facts which have

become know to me in my capacity as an officer of this corporation

3 On October 31, 2007 JP Rail began providing private carrier service at the

Donora Rail Facility under contract with Westmoreland Waste

4 Between October 31, 2007 and November 5, 2007 three shipments consisting of

six rail cars each departed Pleasantville, NJ for Donora, PA The shipper was

AETSRLLC, a company related to Salem Logistics, which itself is a subsidiary of the

Southern Railroad Company of New Jersey See freight waybills attached hereto as

Exhibit A

5 Operations at Donora Rail Facility ceased in accordance with the STB's

December 5, 2007 order All JP Rail freight cars have been removed from the site

6 Once its exemption takes effect JP Rail will be ready and willing to provide

common carrier service at Donora Rail Facility to local customers via Norfolk Southern

7 Upon information and belief, NAT Industries, Inc is a purveyor of coal and coke

products having a place of business at Bentleyville, PA, which is about five miles from



the Donora rail facility To the best of my knowledge, information and belief, NAT is a

going concern, whose customers JP Rail stands ready and willing to serve A copy of

Yellow Pages © listing for NAT Industries is attached hereto as Exhibit B

8 The Canestrale Coal Yard is situated directly west of the Donora Rail Facility

Nitrous Lane terminates east of the Donora Rail Facility Canestrale Coal Yard is not

contiguous to Nitrous Lane

9 No sorting or processing of inbound waste takes place is contemplated at the

Donora Rail Facility



Pursuant to 28 U.S.C. 1746,1 declare and verify under penalty of perjury under the laws
of the United States of America that the foregoing is true and correct.

Executed on. December ',2007
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