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- BEFORE THE
SURFACE TRANSPORTATION BOARD

SOUTH PLAINS SWITCHING, LTD CO )
-- COMPENSATION FOR USE OF ) FINANCE DOCKET
FACILITIES IN ALTERNATIVE RAIL ) NO 35111
SERVICE -- WEST TEXAS AND )

LUBBOCK RAILWAY COMPANY )

PETITION UNDER 49 U.S.C. 11123(b)(2) AND 49 U.S.C. 11102(a)
FOR A DETERMINATION AND AWARD OF COMPENSATION
FOR USE OF FACILITIES IN ALTERNATIVE RAIL SERVICE

Pursuant to 49 U.S C § 11123(b)(2) and 49 U S C. § 11102(a), SOUTH PLAINS
SWITCHING, LTD CO (SAW) hereby pctitions for a determination and award of
compensation payable by West Texas and Lubbock Railway Company (WTLC) for WTLC’s use
of SAW’s rail faciliies at Lubbock, Texas to provide altemative rail service to PYCO Industrics,
Inc (PYCO) between January 26, 2006 and November 9, 2007, inclusive As required by those
slatutcs, SAW and WTLC first aftempted to negotiate such compensation, but were not able to
agree

REQUEST FOR PROCEDURAL SCHEDUIL.E

SAW 1s not aware of any Board regulations that govern processing of petitions for an
award of compensation [or use of facilifies to provide alternative rail service  Accordingly, SAW
hereby requests that the Board 1ssue a procedural schedule for processing this Petition

This Petition, including the attached verified statement of Mr Denmis Olmstead, 1s
intended (o constitute SAW's Initial Statement in support of a determmnation and award of such

compensation



As soon as possible after receipt of this Petition, the Board 1s urged to 1ssue a procedural

decision providing for the following schedule to govern further filings

WTLC's Reply Statement - 30 days after the service date of the procedural decision
SAW'’s Rebuttal Statement - 20 days after the due datc for WTLC's Reply Staicment

SCOPE OF THE PETITION

Compensation 1s payable for two distincl periods of altcrnative rail service The first
period 1s between January 26, 2006 and November 22, 2006, inclusive During that period,
alternative rail service was provided under 49 U S.C § 11123(a) 1n Finance Docket No 34802,
PYCO Industries, Inc -- Alternative Rail Service -- South Plains Switching, Ltd Co Alternative
rail service under that statute 15 limited 10 270 days 49 US C § 11123(c)(1) That penod, plus
a 30-day extension agreed to by all parties, expired on November 22, 2006

The second period 1s between November 23, 2006 and November 9, 2007, inclusive
During that period alternative rail service ostensibly was provided under 49 G S C § 11102(a) in
Finance Docket No 34889, PYCQ Industries, Inc -- Alternative Rail Service -- South Plains
Switching, Ltd Co Thal peniod ended when the facilities used to provide altecrnative rail service
were sold to PYCO pursuant to a feeder line apphication

LEGAL STANDARDS GOVERNING COMPENSATION FOR USE OF
FACILITIES IN PROVIDING ALTERNATIVE RAIL SERVICE

L Standards Under 49 U.S.C. § 11123
It 1s provided 1In 49 U S C § 11123(b)(2) as follows
Rail carmiers may establish between themselves the terms of compensation

for operations, and usc of facilities and equipment, required under this section
When rail carners do not agree on the terms of compensation under this section,



thre Board may cstablish the terms for them The Board may act under subscction
(a) before conducting a procecding under this paragraph

That provision docs not prescribe a standard to be used 1n the determination of such
compensation No other provision n 49U S C § 11123 provides such a standard

In Expedited Relief for Service Inudequactes, 3 S T B 968 (1998), the Board adopted
regulations to implement the provisions of 49 US C § 11123  No such regulation provided a
standard for determination of compensation under § 11123(b)(2) The Board stated the following
in explanation of the absence of a spectfic standard for determining such compensation (at 980)

. . . We agrec that the itncumbent railroad 1s cntitled to fair compensation

for whatever services and facilities 1t provides, but not for lost profits for service 1t

15 not providing Becausc the type of access to an incumbent carrier’s facilitics

and the services the incumbent will be required to provide to an alternattve carner

will vary widely, depending on the service inadequacy and the relief that 1s

fashioned, we will not attempt to prescribe 1n the abstract a compensation formula

applicable to all siluations Rather, where appropnate we will be guided by

established precedent, 1aking into account the circumstances of the particular case

The upshot of the foregoing 1s that compensation for use of facilities in altcrnative rail
service under 49 US C § 11123(b)(2) 1s to be "fair compensation” as guided by established
precedent, taking into account the particular circumstances, but not including an element for lost
profit
I1. Standards Under 49 U,S.C. § 11102

Itis provided n 49U S C § 11102(a) as follows

. «» The rail carricrs arc responsible lor establishing the conditions and

compensation for use of the facilines However, 1f the rail camners cannot agree,

the Board may cstablish conditions and compensation for use of the facilities

undcr the pninciple controlling compensation in condcmnation proceedings The

compensation shall be paid or adequatcly sccured before a rail carner may begin
10 usc the facilitics of another rail carrier under this section



Thius, the prescnibed standard for an award of compensation under49 U S C § 11102(a)
1s "the pninciple controlling compcensation 1n condemnation proceedings "

That principle 1s "just compensation " Backus v Fort Street Union Depot Co , 169 U S
557, 573 (1898) ("when . . . [the] power of cmincnt domain 1s exercised 1t can only be done by
piving the party whose property 1s taken or whose use and enjoyment of such property 1s
interfered with, [ull and adequate compensation, not excessive or exorbitant, but just
compensation") The just compcnsation required by the Constitution 1s that which constitutes "a
full and perfect equivalent for the property taken " Monongahela Navigation Co v United
States, 148 U S 312, 326 (1893) The general standard of just compensation 1s the market valuc
of the property taken or used, 1 ¢, what a willing buyer or uscr would pay to a willing seller or
owner Umted States v Miller, 317U S 369, 374 (1943), United States ex rel TVA v Powelson,
319U S 266, 275 (1943)

If property 1s taken or used before compensation 1s paid, just compensation includes an
amount sufficient to produce the full equivalent of value 1f paid contemporaneously with the
takmng, 1 ¢, an increment for intcrest United States v Klamath Indians, 304U S 119,123
(1938), Jacobs v United States, 290 U S 13, 17 (1933), Kirby Forest Industries v United States,
467U S 1(1984), Seaboard Air Line R Co v Uniuted States, 261 US 269, 306 (1923)

The upshot of the foregoing 1s that compensation payablc under 49 US C § 11102(a) 1s
to be based on the fair market value of use of the property, plus interest 1f the property 1s used

before compensation 1s paid



COMPENSATION STANDARDS APPLICABLE TO THE MATTER AT HAND

L. Between January 26, 2006 And November 22, 2006 Under 49 U.S.C. § 11123(b)(2

As noted previously, the applicablc standard under § 11123(b)(2) 1s "fair compensation”
as guided by established precedent, tailored to the particular circumstances, but not including an
element for profit, plus interest, 1f such compensation was not paid at the time of use  Under
cstablished precedent, thc general standard of "fair compcnsation" 1s the market value of the
property taken or used United Stutes v Miller, supra As tailored to the particular
circumstances of the case at hand, (WTLC’s use of SAW’s tracks to provide rail scrvice to
PYCQ), that standard 1s the fair market value of use of an owning rail carricr's trackage by
another rail carrier to provide rail service lo a shipper located on the owner’s tracks, 1 ¢, usc of
trackage to oniginate or tcrminate tralfic in local service, in contrast to providing bridge or
overhead transportation  Such payment for usc of trackage 1s not to contain an clement for profit,
but 1t must contain an elcment for interest masmuch as compensation was not paid at the time of
use

As here pertinent, 49 U S C § 11102(a) contains the following requirement

. . » The compensation shall be paid or adequately secured before a rail
carrier may begin to use the facilities of another rail carmer under this section

The plain meaming of that provision 1s that there can be no lawful altenative rail service
under 49 U S C § 11102(a) unless compensation for use of the facilitlies 1o provide that service
has been determined and paid or secured before alternative rail service begins  That meaning 1s

all thc more apparent when that provision is contrasted with 49 U S C § 11123(b)(2), which



expresslyauthorizes altemative rail service before determination and payment of compensation,
VIZ
... The Board may act under subsection (a) (1 e , order alternative rail

service) beforc conducting a proceeding under this paragraph (1 e , determining

and awarding compcnsation)
Accordingly, the Board was required to determine compensation payable for WTLC’s use of
SAW’s facilitics to provide altemnative rail service to PYCO on and afier November 23, 2006,
and to require payment of such compensation or adequate secunity for such payment, before such
alternative rail service could lawfully commence The Board did not do so, despite specific
formal requests and petitions by SAW that altemnative rail service be terminated because of the

Board's failure 1o have done so See Ohjcction to Alternative Rail Service Under 49 CFR Part

1147, filed 1n Finance Docket No 34889 on February 15, 2007, as part of Emergency Petition
For Partial Modification Of Opcrating Protocols, at 4-5, see, «lso, Petition to Terminate
Alternative Rail Service, filed in Finance Docket No 34489 on March 15, 2007 The Board has
yet to rulc on those petitions to terminate alternative rail service on that legal basis

It follows from the foregoing that there was no statutory or other lawful basis for WTLC's
use of SAW's facilities to provide rail service to PYCO between Novemnber 23, 2006 and
November 9, 2007, inclusive That being the case, SAW was unlawfully dcprived of its division
of revenue on railears transported by WTLC for PYCO duning that time frame Accordingly,
SAW 1s entitled to recover that division of revenue on those railcars, plus interest at the statutory

rate, as appropriate compensation for unlawful deprivation of 1ts rail facilitics during that time



APPLICATION OF COMPENSATION STANDARDS TO THE FACTS OF THIS CASE

IL. Between January 26, 2006 And November 22, 2006 Under 49 U.S.C. § 11123(b)(2)

Reference 1s made to the verified statement of Mr Dennis Olmstcad, SAW’s
Transportation Consultant, attached to this Petition as Appendix 1 Mr Olmstead there shows
that there was a contemporaneous agrecment between BNSF Raillway Company (BNSF) and
SAW whereby BNSF agreed to pay SAW $75 per car for usc of SAW’s track at Burnis, Texas 1o
provide rail service to Jarvis Metals Company, a shipper located on that track (Appdx 1,
Attachment DO-1)

That agreed payment provides compelling cvidence of the contemporaneous fair market
valuc of use of a rail carrier’s track by anothcr rail carrier in order to provide local servicc to a
shipper 1n the same termitory as invelved in the matter at hand Burnis 1s located adjacent to
Lubbock, Texas, which 1s the location of the matter at hand The payment 1s for use of SAW’s
trackage to provide local service to a shipper on SAW’s track (Jarvis Metals), just as
compensation in the matter at hand 1s for use of SAW’s trackage to provide service to a shipper
on a SAW track (PYCO) BNSF’s payment was freely ncgotiated with SAW during the same
penod of time involved 1n the matter at hand (Appdx 1 at 2)

An award of $75 per car as compensation for this time frame would not result in an
element of profit for SAW SAW'’s division of revenue on PYCO traffic duning 2006 was
$142 72 per car An award of $75 per car as compensation would constitute barely more than 50
percent of SAW's revenue (375 — $142 72 = 525) SAW'’s revenuc on PY CO traffic does not

have anywhcre near a 50-percent profit margin  (Appdx 1 at 2)



Moreover, BNSF’s payment for usc of SAW trackage to serve Jarvis Metals at Burms
would support compensation of much more than $75 per car for WTLC’s use of SAW trackagc
to serve PYCO The track over which BNSF opcratcs at Burris 1s of mimimal length compared to
the track exclusively used by WTLC at Lubbock to provide scrvice to PYCO (Appdx 1 at 3)
On a per-foot compensation basis, therefore, BNSF's payment of $75 per car at Burns would
warrani an award of much more than $75 per car as compensation in this proceeding
Nevertheless, SAW sccks an award of only $75 per car as compensation during this time frame

Mr Olmstead 1s indisputably corrcct that BNSF's payment for usc of SAW’s track at
Burns provides the best evidence of the fair market value of use of trackage to provide local rail
service to a shipper Just as the best way to amve at the market value for usc of a rental car 1s to
determuinc what car rental companics are charging for such use, the best way to determine the fair
market value of use of trackage for a particular purpose 1s Lo consider the going charge for usc of
trackage for that purpose 1n the same gencral terntory BNSF's negotiated payment for use of
SAW?’s track at Burris provides compelling evidence of that going rate (Appdx 1 at 1-2)

That fair market value of $75 per car 1s to be applicd to the number of loaded cars that
WTLC transported for PYCO during the period between January 26, 2006 and November 22,

2006, inclusive, plus interest at the statutory rate to the date of payment SAW 1s attempting to



discover the number of railcars transported by WTLC for PYCO during that period ¥ When that
1s known and the date for payment of compensation 1s determined, a specific award of
compensation plus interest can be calculated
[1I. Between November 23, 2006 And November 9, 2007

As explained earlier, compensation for use of SAW'’s trackage betwecen November 23,
2006 and November 9, 2007 was not paid or adequately secured beforc such use, as exphicitly
required by 49 US C § 11102(a) As a result, altcrnative rail service was not lawfully conducted
during that period Consequently, SAW was unlawfully deprived of 1its division of revenue on
cars transported for PYCO during that period

Mr Olmstead’s venfied statcment 1dentifies SAW’s division of revenuc on PYCO traffic
$142 72 per car between November 23, 2006 and December 31, 2006, inclusive, and $146 64 per
car between January 1, 2007 and November 9, 2007, inclusive (Appdx 1 at2) That division of
revenuc contains an clement for profit, but that 1s legally permissible . . . indecd, 1t 1s legally
required because SAW was deprived of that rcvenue by virtue of alternative rail service that was
unlawfully authorized

That division of revenuc 1s to be applied to the number of loaded cars that WTLC
transported for PYCO during the periods between November 23, 2006 and December 31, 2006,
and between January 1, 2007 and November 9, 2007, both inclusive, plus interest at the statutory

ratc to the date of payment SAW’s discovery secks identification by WTLC of those numbers of

v WTLC has stated to SAW that WTLC transportcd 4,950 loaded cars for PYCO 1n
2006 (Appdx 1at3) SAW seeks to discover how many of thosc cars were transported on or
before Novcmber 22, 2006

-10-



carloads “When thosc numbers are known and the date of payment of compensation 1s
determined, a specific award of compensation plus intercst can be calculated
CONCLUSION AND REQUESTED RELIEF
WHEREFORE, for the rcasons stated, the Board should determine and award
compensation to SAW for WTLC’s usc of SAW’s trackage {o provide transportation for PYCO,
as follows

(1) 875 per car, applicd to the number of loaded cars transporied for PYCO between
January 26, 2006 and November 22, 2006, inclusive, such number to be
determined 1n discovery, plus interest at the statutory rate to the date prescribed
for payment,

) $142 47 per car, applied to the number of loaded cars transported for PYCO
between November 23, 2006 and December 31, 2006, inclusive, such number to
be determined in discovery, plus interest at the statutory rate to the date prescribed
for payment, and

3) $146 64 per car, apphed to the number of cars transported for PYCO between
January 1, 2007 and November 9, 2007, inclusive, such number to be determined
n discovery, plus interest to the statutory rate 1o the date prescnbed for payment

Respcctfully submutted,

SOUTH PLAINS SWITCHING, LTD CO
P O Box 64299
Lubbock, TX 79464-4299

Petiioner

-11-
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(312) 201-9695 (fax)
mcfarland@aol com

Attorney for Petitioner

DATE FILED December 12, 2007
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- Finance Docket No 35111
APPENDIX 1

VERIFIED STATEMENT OF DENNIS OLMSTEAD

My name 1s Dennis Olmstead I am a Rail Transportation Consultant My business
address 1s 1124 South 11" Street, Montrose, CO 81401

I have been 1n the consulting business since my retirement from The Burlington Northern
and Santa Fc Ratlway Company (now BNSF Raillway Company) in 1996 Prior to that time, [
had been cmployed by The Aichison, Topeka and Santa Fe Railway Company (Santa Fe) for 26
years in 1ts Markcting and Exccutive Departments  During the last 6 of those years, I was the
Marketing and Executive Departiment Represcntative on Santa Fe's “line-sale team,” a group of
employees formed to ncgotiate sales of Santa Fe’s rail ines  Duning that period, I was actively
involved 1n the sale of 22 rail lines totaling over 3,500 miles My responsibility included wnting
linc sale proposals as well as evaluation of all responscs to those proposals As a result of that
cxpenence, I became familiar with traffic and revenue considerations involving rail lines
operated by shorthine rail carmers

I have acted as a Rail Transportation Consultant for South Plains Switching, Ltd Co
(SAW) since SAW began to operate its rail lines at Lubbock, TX 1n 1999 As a result of
consulting for SAW for many years, 1 have become familiar with SAW’s rail traffic and
revenucs In particular, I regularly compile SAW’s rail traffic

I have been asked lo furmish information regarding SAW’s Pctition for a Determination
and Award of Compensation for Use of Its Facilities in Altcrnative Rail Service

If a person wanted to determinc the fair market value of use of a rental car, the best way

to do so would be to determine what car rental companies are currently charging for such use



- Finance Docket No 35111
VS - Dennis Olmstead
Page 2

Sinmularly, the best way to determune the fair market value of one railroad’s use of another’s
trackage to provide local rail service to a shipper on that trackage 1s to consider any
contemporary charge for that use of trackage that exists in the same general ternitory

Such a charge 1s contained 1n an agreement between BNSF Railway Company (BNSF)
and SAW identified 1n a letier from Donald E. Herrmann, Esq , 1n behalf of BNSF, to James L
Gorsuch, Esq , in behalf of SAW, dated September 12, 2006 A copy of that agrcement 1s
attached to my Statcment as Attachment DO-1

By virtuc of that agreement, BNSF agreed 1o pay SAW $75 per car as compensation for
operating over SAW’s track at Burris, Tcxas 1n order to provide rail service to Jarvis Melals
Company Burris 1s located adjacent to Lubbock, Texas The agreement took cffect on
September 18, 2006 It remained 1n cffect at feast through November 9, 2007 ¥

SAW’s division of revenue on traffic transported for PYCO 1n 2006 was $142 72 per car
SAW'’s division of revenue on PYCO traffic 1n 2007 1s $146 64 per car

An award of compensation of $75 per car to SAW for {ransportation provided by WTLC
for PYCO would not result in any elecment of profit for SAW That amount 1s only 52 percent of
SAW’s division of revenue on PYCO traffic in 2006 (375 —142 72 = 525) SAW did not have
anywhere near a 48-percent profit margin on PYCO traffic in 2006 or 2007

The charge paid by BNSF for use of trackage to serve Jarvis Mctals would support a

much greater charge than $75 per car for use of trackage to serve PYCO Whereas the SAW

u BNSF contends that the agreement terminated as of November 10, 2007 when

PYCO acquired SAW’s rail lines in Lubbock, Texas SAW contends that the agreement has not
terminated becausc the trackage 1n Burns was not acquired by PYCO



- Finance Docket No 35111
VS - Denmis Olmstead
Page 3
trackage exclusively used by BNSF at Burmis to serve Jarvis Metal 1s only 2,641 feet long, the
SAW trackage exclusively used by WTLC at Lubbock to serve PYCO 1s over 12,700 fcct in
length On a charge-per-foot basis, therefore, the charge at Burnis would support a charge at
Lubbock much greater than $75 per car Nevertheless, SAW sceks an award of only $75 per car
for the period between January 26, 2006 and November 22, 2006, inclusive
In a letter to counscl for SAW dated Fcbruary 12, 2007, counscl for WTLC stated that
WTLC transported 4,950 loaded cars for PYCO 1n 2006 T understand that SAW has submitted
discovery to detcrmine how many of those cars were transported 1n 2006 on or before November
22, and how many loaded cars were transported by WTLC for PYCO 1 2007 on or before
November 9
WTLC has refused 1o pay morc than $2 90 per car for use of SAW'’s trackage to provide
rail service to PYCO That amount has no relationship to fair market value for use of trackage 1n
the involved termtory Moreover, that amount docs not even come close 1o providing “just
compensation ~ That amount corresponds to only 2 percent of SAW’s revenue per car on PYCO

traffic (§2 90— $142 72 = 02) That amount would substantially under-compensate SAW based

on fair market value for usc of 1ts trackage
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KeLLy HART & HALLMAN LLP
ATTORNEYS AT LAW

Warrsn's DRECT DAL NUMBEN' (017) 878.3548 Fioa TELEPHONE (317) 2322800
Eman ApDREES donald hemmann@idin com Fwa Tecgcory (817) AT0.9280

September 12, 2006

YIA FAX NO, (806) 7716476

Mr. James L Gorsuch
4412 74™ Street, Suite A-100
Lubbock, Texas 79424

Re:  Cause No, 2004-526,559-A
BNSF Rariway Company f/%/a Burlington Northern and Santa Fe Railway
Company v South Plains Switching, Ltd Co.

Dear Jim.

T am writing 10 propose BNSE's offer of seriement concerming claims that maght anse
the future in favor of South Plaing Switching, Ltd. Co. (“SAW™) by reason of BNSE's continued
service to the Jarvis Mctals facility in Burris

As things currently stand, SAW considers BNSF to be committing a breach of the 1999
Asset Sale Agreememt cach time service 13 provided to the Jarvis Metals facility. BNSF
disagrees, but recogmizes that the issue may not be finally decided in the courts for some tune. In
an cffort to allow continuing service to Jarvis Metals without further uncertminty about the
financial risk assoclated with potential claims, BNSF proposes the following

g Effective September 18, 2006, BNSF will pay to South Plains Switching
$75/car for each car handled on behalf of Jarvis Metals On Monday of each week, BNSF will
collect movement and waybill data for cars handled for Jarvis Metals the previous week An
Automated Cleanng House ("ACH") transfer wall be scheduled for the following Wednesday,
and funds should amnve in SAW’s account on the following Fnday Each week BNSF wiil also
supply South Plans Switching with copics of the pertinent wayblls

b So long as the foregoing process remains in cffect, SAW releases and
forever discharges BNSF from any breach of contract claim, trespass claim or other claim it may
have by reason of BNSF’s continued service to Jarvis Metals

201 MaN STREET, Sumne 2500 wabslte www.kivh cam
FORT WORTH, TEXAS 76102 QOfhcas in Fort Worth and Austin

8007431
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¢ This agreemeat may be terminated by either party upon giving 30 days
advance notice If the agreement is teyminated by esther party, then each party reserves any
¢laums that may thercafier accrue by reason of the provision of services to customers at Burris.

It 1s intended that this scttiement offer wall operate on a “going forwvard” basis only In
other words, both parties reserve all rights and claims that exist, or may arise, prior to the
effective date stated 1 paragraph “a” above

If your client is in agreement with this proposal, plesse indicate by signing below. I have

the authorty to execute this agreement on behalf of BNSF, and your signature will be a
representation that you have similar authority to bind the SAW

Very truly yours,

Donald E Herrmamn
DEHR/dh

03051 019)

3"
AGREEDon this __\ - day of September, 2006.

Sri! Foorsed

Jm?rf.. Gorsuch

200743 L



VERIFICATION

STATE OF ILLINOIS )
) §§
COUNTY OF COOK )

DENNIS OLMSTEAD, being duly sworn on oath, deposes and statcs that he has rcad the
foregoing statement, that he knows the contents thereof, and that the facts therein stated arc true

and correct

g Nown QL

Publg - State Of Biinols
My co"::m apmmmm 29, 2010 DENNIS OLMSTEAD

SUBSCRIBED AND SWORN 1o
beforc me this 3" day
of December, 2007

Moo oo

Notary Publhic

My Commussion Expires  { /,x ‘;‘/go /0



- CERTIFICATE OF SERVICE
[ hereby cecrtify that on December 11, 2007, I served the foregoing document, Petition
Under49 U S C 11123(b)(2) And 49 US C 11102(a) For A Determination And Award Of
Compensation For Use Of Facilities In Altemative Rail Service, on John D Heffner, Esq, John
D Heffner, PLLC, 1750 K Street, N W, Suite 350, Washington, DC 20006, by UPS overnight

mail
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Thomas F McFarland




