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INTBOnUC'L'ION

Cn November 6, 200*7, the Board served a decision

directinc The Chicago, Lake Shore & Sou-h Bend Railway

Company ("CLSSI3") to respond to certain assertions made by

Norfolk Southern Railway Company (WNS">. NS had filed its

pleading in reply to certain supplemental information

submitted on September 14, ?007. Believing that CI.SSB's

inpu- would be helpful to a resolution of these

proceedings, the Boa-re sought CLSSD's reply despite the

prohioition in Lhe Board's rul<=s against filirg s reply to

a reply.

On November 16, ?007, CLSSB submitted ii_s reply



addressing the following Lnree points raised: 1) wnether

the parties had reached an understanding in. principle, if

not an enforceable agreement, for CLSSB to purchase the

subject rail line,1 2) whether CLSSF1's exemption filing in

this proceeding accurately aepicted the existence of such

an understanding or agreement, and 3) whether an abandoned

segment of track was necessary for the purchase to ce

operationally feasible.

ARGUMENT

The Beard sho-'a strike trie "Objections" fiJcd on

Noverrber ?6, 2007, by the C-,.̂ y or SouL.i 3end, TN, Brothers

of Holy Cross, Ire., and trie Sister? cr tue Ho^ Cross,

Inc. (collectively "Lhe Petitioners") as an in-permissible

reply to a reply under 49 CFR 1104.13 (c).

In directing CLSSB to file a reply, the Board reasoned

rhat "because ics rules preclude a party fron filing a

reply to a reply, CT.S&SB would not, in the normal course,

be permitted to respond to FNS's] allegations. But jt

would be helpful to the Board to have the benetit of a

reply by CLS&SB to [NS's] assertions." An ro poinn did the

Board invite either Petitioners or -he public generally to

1 Conmoi'ly Known as Lbs Niles Socondaiy Trâ :>: 01 he Nilon
Induct:ial Track



any sort, of reply to CLSSB's Filing or any sort of

general comments.

Petitioner's ©elections are tantamount to making a

mountain out of the proverbial molehill. But that is

nothing new for Petitioners.

b'irst, Petitioners ncLe that tVie lender tendered back

in September 200/ has originally oeen submitted back on

December 5, 2006. Petitioners arc correct on this. When

CT.SSB advised the- r.ncorsigied counsel that he Ivid reprieved

Lhfl Letter upon his retiirr. to Indiana on August I, 2Qfl"7, a

decision was trade to sirtxiui Tihis letter to the Board.

Neither CLSSB nor its* counsel, no" Zor than matter counsel

for NS or even t::e Board remembered that this document had

already beer, sufciri rted on iecsmbei 5, 2006. C jSSB

apologizes to tno Board for -his oversight; however, its

rcsubmission does not in any way change this proceeding or

affect the rights of tne oartjes.

Seco-d and .hî d. Pet Lr. i onern accuse CLSS^ of

submitting "unsjbsrantiateo, hearsay evidence" regarding

conversations with third parties and submitting comments

that it claims are "wholly uri.subsL<intiaced, repetitive, and

not responsive" and requests -hat they be disregarded.

Petitioners then complain about certain e-*naj Is attached as

Exhibit A to the Verified Reply as not bcjng germane or



responsive and request that they be disregarded. Finally,

in its customary pattern of "beating a dead horse,"

Petitioners once again complain that the Verified Reply

sets forth no grounds LhaL would allow an objective trier

of fact to conclude that NS ever reached a final agreerrent

with CL5SB or that CLSS5 has any basis Tor its

representation that it: anticipates reaching an agreement

with NS.

The Board should disregard Petitioners' contertions.

Petitioners were not invited to submit comments at th:s

jate stage of che proceed* r.gs. Moreover, CLSSB submitted

this letter merely to show A basis for its contention that

it has a purchase agrecnert wth NS anc that its assertion

in the second exemptjo.n proceeding that it anticipates

reaching an agreement with NS was reasonable. Whether or

not CLSSB and NS have an enforceable agreement is not

before the Board which has no -jurisdiction over such

matters.

The Board should .strike Petitioner's Objections

without further aco.
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Xr. Sandra M. Sparer
Executive Director
Michiana Council ot Governments
227 West Jetfersor Boulevard
South Bend, IN '.6601

Sister cr Holy Cross
"jjl Bert rand liail -- St. Mcry' s
Mot re Dame, TN 46556-5000

Mr. Richard H. Strecter
13d r neb & Thoi.nuurg, LLP
7bC 17=r Stroo-, NW - Suite 900
Washirguon, IXT 20006-^67^

uair.es R. Pasc.nall
Senior General Attorney
Norfolk Southern Corp.
Law Department
'ihree Co-mierrial Place
Norfolk, VA 23blO-9241

Mr. Jeffrey K. Ja
Deputy City ALtorney
227 West Jeffecson Boulevard
South Bena, TN 46601

yr . Robert Harris
T'ift Chicago, Lake Snore and

Sojth ber. Ael.w-iy Compary
170 Red Sand hoad

d Junctior, CC 81505
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