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Crn November 6, 2007, the Roard served a decisior
directinc The Chicago, Lake Sheore & Sou:h Bend Railway
Corpany (“CLSSDB”) to respond to certain azssertions made by
Norfolk Sourhern Railway Company ("NS”)., NS had filed 1iLs
pleading in reply to certain supplemental information
submilted on September 14, 2C007. Bel:evaing that CI.SSB’'s
znpu: would be helz=ful to & resolution of these
proceedings, the Bcara sought CLSS3B’s recly despite the
prohaip t_on in Lhe Board’s rules against fi1lirg 2 reply to
a reply.

On November 16, 2007, CLSSB submitted 1.8 reply



addressing the following tnree po.:nts raiscd: 1) wnether
the parties had reached an uvnderstanding 1n prainciple, if
not an enforceable agreement, for CLSSB to purchase the

subject rail line,'

2) whether CLS55R’s exemption filing 1in
this proceeding accurately aepicted the existence of such
an understanding or agreement, and 3) wherher an abandoned
segment of track was necessary for the purchasc to pe
operationally feasible.
ARGUMENT

The Bcard shou'la strike tne “Opjections” filed on
Noverber 26, 20037, by the Ci.y oz Snula Bend, IN, Brecthers
of Heoly Cross, Irc., and tne Sisters ¢ the Holy Crnss,
znc. (coliectively “Lhe Peti<ioners”) as an irpermissible
reply Lo & repiy under 4¢ CFR 1104.13(c).

n directing CLSSB ta file & reply, the Board rcasoned
rhat “because 1cs rules preclude a party from filing a
reply to a reply, CLS&SB would not, in the normal course,
be permitted to respond to [NS's] allegations. But 1t
would be helpful to the Board to have the benefit of a
reply by CLS&SB to [MN3’s] asscrtions.” t ro point dad the

Board invite erther Pe:zitroners or the public generzlly lo

! Comrnorly known as Lbe iiles Sccondary Track or he Niles

Zndusty tal Track



svemit any sort cf reply to CLSSB's filing or any sort of
general comments.

Petiticoner’s oojections are tantamount Lo makirg a
mountain cout of the proverbidl molehill. But Lhat is
rcll:ing new Zor Peliticners.

First, Petitioncrs nole Lhal the letter tendered back
in September 200/ has originally peen submitted back on
December 5, 2006. Petitioners are correct on thas. When
CI.SSB advised the uncersignec counsel that e had recrieved
the lertexr upon hig retuern to Indiara on Auguszt 1, 2907, a
decision was made to submit thas letter to the Board.
NeiLher CLSSB nor 1ibLs counscl, no~ for that matter counsel
for NS or even Lhe Board remembered that this document had
already been surhmitted on Jeczmber 3, 2006. C.55B
apologzzes to tne Board for this oversight; however, 1iLs
resubmission dees not in any way change this prcceeding or
affect the rights of the varties.

Seco~d and .hivd, Petitioners accuase CLSS3 of
submitting “unsahsrantiatea, hearsay evidence” regarding
corversations with third parties and submitting comments
that it claims are “wnolly unsubstantiaced, repeblicive, and
not responsive” and reguests _hat they be disregarded.
Petitioners “hen complair about certazn e-mnajls attached as

Exhibi1t A to the Verified Reply as not being germane or



responsive and request that they be disregarded. Finally,
1in 1ts customary pattern of “bheslting a dead horse,”
Petitioners once again complain that the Verified Reply
sets forth no grounds Lhat would allow an objective trier
of fact to conclude that NS ever reaeched a fipal agreerent
with CL3SB or that CLSSB has any basts for its
renresentation that 1: an.icivaies reaching an agreement
wLth NE.

The2 Board shzuld disregard Peti71oners’ contertions.
Patitioners were not invited to submit comments at th:s
late stage of the proceed-nge. Mcreover, CLSSB submitted
this letter merely to show a basis for 1lLs contention that
:t has a puxchase agrecner-L w'thk N5 anc that i1ts assertion
in the second exemptiocn proceeding that it anticipates
reaching an agreement with NS was reasoconable. Whether or
not CLSSB and NS have an cnforceable agreement 1s not
before the Board which has no jurisdiction over such
matters.

The Board shculd strike ZPetitioner’s Objections

wicthgut Further aco.
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T, John n. Heffner, certify thal a copy of the
MoLion to Strike of The Chicago, Lake Sho:ie and South 3end
Railway Company to the “Objections” filed oy the City of
South Bend, in Brothers of the Holy Cross, lnc., and the
51sters of the koly Cross, lnc. was served on December 4,
2007 to the followirg:

¥Mr. Sandra M. Searor

Executive Director

Michiana Council of Governmentis
227 West Jeffersor Boulevard
Scuthk Bend, TN 46601

3i1ster cr HJoly fr=zss
331 Bertrard liatl - St. Mory’'s
Motre Dame, TN 465536-50030

Mr. Richard H. Strecter

Barnes & Thornavurg, LLP

75C 17" Streez, NW - Suite 900
washairgeon, DC  Z0006-2675 ’

uvames R. Pascnall
Scni1or Gene~val Attorney
Norfolk Sculncrn Corp.
Law Department

lhree Commercial Place
Norfeolk, VA 22510-9%241

Mr. Jeffrey M. Jan<owsxki
Doputy City AlLEorney

227 West Jeffterson Boulevard
South Bena, TN 46601

Mr. Robert Harris

The Chicago, Lake Saore and
South Ber Rz..way Compary

170 Red Sand koad

frand Junctior, CC 81535



