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JOHN D. HErrNER, PLLC

1750 K STREET, N W.
Suire 350 ?7
WASIUNGTON, D.C 20006 Q I’/ 0

™a: (202 296-3333
Fax: (202) 296-3939

BY C-I'1LING

December 3, 2007

[Honorable Vernon A. Wilhams
Surface Transportation Board
395 E Street, S.W,
Washington, D.C. 20423

RE: STBDOCKET NO. AB-878, CITY OF PLORIA AND
THE VILLAGE OF PEORIA HEIGHTS, IL ADVERSE
DISCONTINUANCE—PIONEER INDUSTRIAL RAILWAY
COMPANY

Dcar Mr Williams:

On behalf of the Central lllinois Railroad Company ("CIRY") | am
submitting n the above-captioned proceeding a Pettion To Modify and Hold
Praceeding in Abeyance. Inasmuch as this document may not be recenved and

processed until tomorrow morning. you may reconsider it as filed on December 4,
2007.

Because I am unclear whether or not there is a filing fee and the amount of

that fee, 1 am submitung this filing without a fee. Upon being advised as to the
correct fee, [ will immediately furnish that fee.

Sigeerely gquss, - *
16hn D. lleffner
Lnclosure

Ce- all parties

i.heffner@verizon net
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BEFORE THR
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-878
CITY OF PECRIA AND THE VILLAGE OF PECRIA HEIGHTS, IL
ADVERSE DISCONTINUANCE—PIONEER INDUSTRIAL RAILWAY COMPANY

PETITION TO MODIFY AND HOLD PROCEEDING IN ABEYANCE
OF
CENTRAL ILLINOIS RAILROAD COMPANY

IN'TRODUCT TON

2y decisio~ sexzved Kovember 19, 2007, the Board’ deried
an adverse discentincarce app'‘2ation filea by the City of
Pzoriza, IL, see<king to terminate the cemmon carraer
operations of the Pironeer Irdustrial Railway Company
(*PIRY"”} over a line »Z railrcad owned by the City of
Peoria ard the Town of Pecoria Heights, 11, (collectively
“Peoria”). For the reasons stated below, Central Illinois
Railroad Company (“CIRY”) asks Lhe Board to modirfy and hold
this decision in abeyance so that lLne parlLies can resolve
1ssues relating to the rehabilaitation of a deterioraced and
ovt of serviace rail l‘ne and Peoria can determzne which

carrier shou:c operate over its railrocd l:ne.

! Vice Chairman Buttrey dissentinc



BACKGROUND

By now, the Bcard i1s well familiar with this long
running proceeding s¢ CIRY will only repeabt the facts to
the extent necessary for the Board’s consideration of this
Petition.

CIRY 1s a shor:t line raillroad originally established
in 1937. Pursuant Lo <n irterim agreerent ex2cutaed with
Yegr.a, it nas been operatirg the Kelliar Branch (“the
nine”) since August 2005. Carrent menagerent acguired the
cornany through 2 stock parcnase on August 18, 2006, and 1s
currentiy negotiating & Iong term Yease Jor the Lane.

As relevant herq, Feoria acguired Lne Line, frcm Lhe
bankrupt Chicago, =3ock Isiand & Paci1IZic RarLlroad back in
the 1980’s. The Line extends 10 miLles 1n a southcasterly
direction from a jurncLior (Pioneer Junction at MP 10.0)
with a north-south line of the Union Pacific Railroac
(*UP") on the west silde of the Cily to dowrtown Peoria
(ending at MP 0.0) where 1t connects with the Tazewell &
Peoria Rallrocad (“T&«P”). Initizally, the City leascd the
Line to a long established class 1IJ short line railroad,
the Peoria & Pekin Union Railroad (“P&PU”), under z 1984
agreement thalL was to last for 23 years or “wniil soponer

terminated.” 3efcre the expiazaticn of tnart agreemeni, PIRY



or a corporate affiliate ccauexred P&-U’'s leascholid interost
znd continced to prov_ode service cver the lire. In 2004
tne 1984 lease exwired by its own Lerms and Peooria replacerd
PIRY wilth CI®PY. Des)rous of converting Lhe center five
miles of right of way 1nto a trail, Fecria arranged Zor the

”

s the “Western Cecnrect:-an

o

cors’ructicn of a line known
aztweer the Lire and Lne JP mainlire aleong the west side of
reor1a. Atbar PIRY refused "o vacate the oremises uapon Lhe
exptration ot the 15484 lease, the ity filed rbhis adverse
gdiscontan_ ance applicaticon.

Currently, tne Hellar Branca scrves bul Lwo customers,
Carver nurpsr Corpany 1ocated <n the rorth end near the UP
intercha~ge ard 2'3r._en Steel iccated or tne sourth end 1n
dowr-town rPeoria necar the T&Z 1-hercharge. The amount ot
Tocal Lraflic generaleq by the Line has been low as the
undispuled evidence ol record ind.ocales. Thaere has bean no
overhead tratfic over the Line for years. 7The center
porzicn cf the Lire 135 1n very weor nhysical condition nd
13 oubt of service.

THE_NOVFMSER 19 NECISION

in aonyirg Pool GE'E 2QVerse alsvontindance

appl icab-or, rne Beard raaesonea rrat Peoarie has not aebl _Ls

burden of estabiishing that the publiz convenience and

'3

1]

necessity reguires or poermits tne adverese discontinuznee ol

]
W



PTRY's operations. 1t wrongly found that Peoria has not
shown that the bereflts of removing Che Board’s pr.onary
jurisdiction over the rail line (to permit a statz court
ovicticn procecding ro take place) would outweoigh tne hart

tc Carver Lumbetr, PIRY, ancd 1aterstale commcecrce in general.

[\]

nscead in a classic “cut iue baby in helf” decisica, the
RBoard —uled thalt bhoch CIRKY and FIRY snou.d zemein
Mmthor.zea carrwers able toe serve shapners cn the Line,

thal operariors of tne “wo carr-ers shcoculd nol Lnterfere

wibln 2ne anotner, a—d the two carr-ars shoewrd nagotiate
joint operaiing pronoccls, Deczezan at 10.

in mekrg tﬁau decrgion, the svard relied on half-
rruths end misgpercepiicns trorr PIRY and ignorea eviaence

submittea o enri1a &nt CLRKY. The Joard snould medifly an<d

~
T

Pold its Jdeziszon 1in abeyance 1nsofar as 1t is impractical

for the parties to -mplemert this decisior as 2t currerlly
stands.
ARGUMEN I

Fursuvant tc 49 CFR 1117.1 CIRY reguests Llat the Dbhara

rodify and hold 1n abavance the decision served hovember

rt

19, 2007. Sectaon 1117.1 of the Beard’s Rules ¢f Practice
provides that a party sceking re:ief nal praovidea fer in

any otrer rule may f:ole a vezition -Zor such reiier. The

rila recquirces khal Lhe pet-tion con'aln a srort sratewant



of the groiunds on wnich tne Boava’s jurrsdict.on 1s pased,

a shcrl vlain statement ci che c.aim showirg that the
petitiorer s entitlec to relief and a demand for tne

relief Lhat tne petitioner believes it appropriate.

The Board’s jurisdictizsn nere is based upon 43 U.5.C.
10903 1n connecl_on wiith ils autnerity over the aaversa
anplicat.cn rar aiscontinuan~te of rail gerv-oe f_led by
Fesrra and denzed in ke WNovomoer 12 Deczsion as well &5
i~s jurisdizrion over Lot® ('TRY zna PIRY as ra:liroad ~ommor
varriers licensed by che Beoard t overale cver the Line.
CIRY is entitled to a madification ard a gelay in the
effective date of the hovempoer L9 Cecision, -n two
sestects. Firstc, the preserce 0fF Lwo railroads opevating
cn ¢ dererioraten plece of unsigralled track without even a
rlar ana commiiacnl f£or how to share the cost of ropanrs
could hava a serious irpact on railrozd and corrunity
safety. Second, PIRY <Lrvent.y nas no valid coniract right
to operate aver Lhe Line and tle contiguous western
Corneackion and a deLermination of such rignts wiall regquirce
the éowvnncewent ol litigat_on by Peoria in the Iilinois
ceurkbs. Absent modifinzab.cn and « 2sliay ir Lhe 2flectaive
da.e of the Koverber 29 dezisica, Peoria will be unable tce

ensur:s trat it, &2 the Zinc’s owner, decides whish rnarrier

1s the pvoper one Yo cperats the Lire. Accord raly, 2RY



requests that the Roard modify 1ts aeclsion to make clear
that PIRY carnot occupy the Line until the parties
determine Lhe level of rehabilitation appropriate to ensure
safe operations, the parties reach an agrecment on the
sharing of that cost as well as the coordination of
operalions, and Lhe necessary rehabilitation 1s completLed.
Maoreoverz, CIRY asks Lnat the Eoard delay tne elfectiveness
of its Noverber 19 decision unt:l a cour:t or arbztiation
panel resolves PIRY’s claum that 1t nas a contractual! righ!
to occupy the liine.

CIRY submits with this Petition the affidavit of 1its
Chief Operating Officer Jack Stolarczyk on the dual issues
of the Line’s physical condition and discussions with
Carver Lumber about its rail service needs. As the Board
will recall from prior filings in this proceeding, the
middle five miles of the Line are seriocusly deteriorated,
out of service, and incapable of handling any rail traffic.
Earlier this year CIRY made the decision to take the first
steps to restore this segment to service. To do so, it has
spent approximately $100,000 of its own funds in track
maintenance, brush cutting, gauging, tie replacement, and
associated track work just to be able to operate a hi-rail

vehicle over the Line. The money expended vastly exceeds

6



the gross amount of freight revenues that CIRY would likely
earn from Carver Lumber or any other shipper t¢ handle
tratfic moving from the vicinity of Pioneer Park on the
north end to the T&P interchange in downtown Peoria.

The funds spent to date represent only a portion of
the Lrack and richt cf way work requiéed' to bring the Line
up to a safe FRA class I condition. Any decision by the
Boara that has the practical effective of allowing two
carriers to share the modest amount of traffic moving over
the Line potentially jeopardizes the ability of CIRY to
obtain or even justify funds for rehabiliitation. According
to Mr. Stolarczyk, there 18 no way that a locomotive could
traverse the lLine in its current condition withcut creating
an imminent canger to the public, the railroad, and
surrounding areas. Moreover, additional funds would have
to be spent to regstore the five grade crossing signals to a
safe, reliable operating condition. Stolarczyk Affidavit ac
3.

PIRY has suggested that the L;ne needs only about
59,000 worth of track repairs to pe made operational.

PIRY's estimrale is suspect because it contradicts

? ST eslimaies that 3100, X80 amuld have Ko ke spent <¢ pul the
Line 11 1 cafla excepred track roncazica. Skalzr-ryk a1




rehabilitation estimates based upon a 2006 FRA track
inspection. CIRY realazes that it is difficult for :the
Board to resolve such disparate, conflicting claims when it
has no personnel on staff with the requisite track
engineering expertise. Accordingly, the effective date of
the November 19 decision should be delayed to allow the
matter to be referred to the FRA or an arbitrator with the
requlsite expertise selected by the parties to this
proceeding.

The statement submitted by CIRY witness Stolarczyk
documents the harm it will suffer as a result of the
Board'’'s November 19 decision. Paramount of course is
safety. Stolarczyk at 4. DPIRY seems to be taking a “shool
first asx questions later” position with regard to start up
of operations. PIRY announced that it would begin a
relationship with CIRY by placing an engine on the Line at
8AM Monday following the Thanksgiving Holiday.' Mr.
Stolarczyk has amply demonstrated his concerns over track
and right of way condition and inoperable signals and
PIRY's cavalier bel:ef that only minimal work is required

to restore the Line to service. He has also stated his

! Accoraxing tn a conversat-on between PIRY's General Counsc: ina

LIRY's STB counscl.



concern over the fact that CIRY is currxently storing 75
cars of hazardcus materials on the Western Cornnection that
PIRY would need to use to serve Carver Lumber £rom the UP
cornection and that uncoordinatcd operations could increase
the likelihood of a disaster. Stolarczyk at 3-4. Finally,
CIRY notes that it is working with community leaders to
zccommcdate both a pedestr_an trail and an active railroad
on the middle five mile seument. The operation of two
railroads over this piece of unsignalled track likewise
presents a much greater riskx for both the railroads and the
public.

The Board appears teo base i1ts decision cn the i1mpact
of the proposed discontinuance upon Carver Lumber and some
possible new, unidentified shippers. Novewber 19 decision
at 7-10. Although the Board is right tc base 1ls decision
on the nceds of shippers, its dccision does not reflect Lhe

current status of Carver Lumber’'s transportation plans.

According to Mr. Stolarczyk, tre Line served 1A
customers 6 years ago wher PIRY was the exclusive operator.
Today it serves just twe, Carver Lumber and O'Briern Steel.
Stolarczyk at 4. While Carver Iumber’s previous ™anagement

expressed support for PIRY, that situation has changed.



Mr. Stolarczyk details i1n his statement CIRY'S numerous
efforts to call upon Carver Lumber t; get their business.
For example, CIRY approached Carver Lumber at least 12
times since January 2007 with no return phone call untal
May 2007 and then no response confirming Carver Lumber's
intention to ship with CIRY. , CLRY renewed those efforts in
October 2007 with 35 car loadings offered and a potential
for 50 car loads as achievable for a year but no acceptance
of CIRY's service or other response. Stolarczyk at 1-2.
Aside from the fact that CIRY previously presented evidence
that Carver Lumber’s consignors, rather than Carver Lumber
itself, routes the traffic and pays the rate, CIRY has
worked diligently with UP to provide this customer with

competitive rates over Pioneer Junction. Id. at 2.

Most recently, Carver Lumber has had a change in
management incliuding a new transportat.on manager. Id.
CIRY officials met with Carver Lumber representatives just
this morning to discuss that company'’'s transportation
needs. Carver Lumber’s new transportation manager told
CIRY that Carver Lumber has never requested rail service

from CIRY, that Carver Lumber has not been refused service

by CIRY, and tnat Carver [umher 15 not, in his opinioan,

10



dissatisfied witan CTRY. Carver Lumber’s transportation
manager [urther slated that he i1s unaware of any service
cvperience problems thal would prevent the two companies
from doing business together, adding that it 1s strictly a
business 1ssue that will decide the outcome of service.

Ia. ak 2-3.

On the other hand, O‘Brien Steel has becn vociferous
in its criticism of PIRY's service 1n years past. The fact
that 24 customers ceased to use PIRY’'s service during
PIRY's stewardship of the Line speaks volumes and the Board
would be wise to utailize the time aZfcrded by the
postponement requested here to ask its enforcemernt arm to
interview these former customers as to the reasons why they

stopped using rail service and when.

Assuming that CIRY commences the reguisite track work
promptly, Mr. Stolqrczyk has testified that the Line could
be restored to through service within 10 weeks provided
that the necessary capital for track maintenance can be
negotiated with Peoria. Id. at 3.

The simple fact 1s that Carver Lumber will not be
harmed by any delay in the effective date of this decision

It has been usaing a rail transload facility for the past

11



several years to meet its transportation .needs. It is
currently reevaluating whether to go back to using rail
service. Id, at 2-3. Continuing that status quo a little
longer will not in any way hurt Carver Lumber.

CIRY believes that the Boaxd’'s November 19 decisicn
contains materizl error, specifically the fact that PIRY
Folds no rights granted by Peoria to occupy, use, or
operate over the Kellar Line as those rights expired as a
matter of law. Furthermore, the Board’s decision ignores
the fact that the middle segment of the Line 13 in a
seriously deteriorated condition unable to support rail
service withott substantial track and signal
rehabzlitation, that PIRY appears unwilling to share in the
expense of that rehabilitation, and that the uncoordinated
operation of two railroads on this unsignalled track
presents serious safety issues for Peoria as well as CIRY
and PIRY.

As a general rule of law, the Board will grant an
adverse dlscontinu;nce applicatior where thke tenant’'s
contract right to use a rail lire has expired or been

terminated. C£., Thompson v. Texas Mexican Railway, 328

U.S. 134 (18%45). The Board erred by fallang to apply this

most basic Supreme Court ruling.

12



PIRY'Ss contractual access rights terminated under its
ownl terms in 2004. As the Board has observed numerous
times, issues involving contract intevpretation are matters
outside its jurisdiction and are for courts or arbitration

panels to decide. See 'Yacoma LCastern Railway Company--

Adversc Discontinuarce oI Operaticns Applicatior--A Line of

City ~f Tacome, in Pierce, Thuxrston a~qd Zewis Courntics, VA,

ST3 Sncket No. AR-548, s'ip op. at 1 (STB served Mar. 3,

1999). The CIRY has asked the City of Peoria as the Line’'s
owner to seek a court ruling on the efficacy of PIRY’'s
claim that the 2004 lease agreement did not expire. For
the Board to ecnccurage PTRY to resume operations before
that matter has been resolved would frustrate the legal
process and deny Peoria the right to select the exclusive
operator for 1ts own rail line. The Board must mod=fy the
November 19 decisior to allow Peoria to obtain a ruling cn
PIRY's contract claim.

Aside from any claims it might have to occupy the Line
under the 1984 lease, PIRY also has no contract right to
use the Western Connection built by Peoria. It needs thas
connection if it is to provide Carver Lumber with a
connection to the UP, rhe only railroad connection on the

northern segment of the Line.

13



CONCLUSION

Common sense as well as the applicahle law reguires

that the Board modify as well as hold in abeyance, the

November 19 decision denying this adverse discontinuance

decigion pending further action.

Dated:

Decerther 3,

Respectfu%iy submitied,

P gl .
G;IH'{QQT!? ‘:"’f ’

]

Josn D. Relfne:

John D. Helifner, PLLC
1750 K Street, N.W.
Suite 353,

wWashington, D.C. 20006
{?202) 296-3334

Counsel for Cenlral Illinoas
Railroad Corpany

2007
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AFFIDAVIT QF JOHN STOLARCZYK
John Stolarc/yk, being duly swarn, deposes and states as follows:

My name 1s John Stolarczyk | serve as Chief Operating Officer for the Central
lllinois Railroad Company (“CIRY™) My office address 1s 1500 West Lincoln Ave.,
Rochelle, IL 61068. I have approximately 35 years of experience 1n the ratroad industry,
having begun my career with Penn Cemiral Ranlroad, then Consolidated Rl Corporation.,
and finally with Genesee & Wyoming Railroad n engineering, operations, and hazardous
materials transportation, among other areas [ have been employed by CIRY since ifs
September 2006, 1 am famihar with the facts alleged herein and am authonzed 1o testify
on the company’s behalf

I have reviewed the numerous statements and {ilings in the procecdings before the
Surface Transportation Board involving Moneer Industnal Raillway Company (“PIRY™)
and service on the Kellar Branch  Simply staled, the recitation of facts by PIRY mats
pleadings Lo the Board 1s misleading and contains false and imaccurate information
concerning the CIRY, Carver Lumber and scrvice on the Keller Branch 1 shall use this
statement 1o sct the record straight. -

At no time 1n 2007 unt1] just now has Carver Lumber requested information
regarding resunung service on the Keller Branch. Carver Lumber stopped utilizing
rafroad service i November of 2006. It has heen relayed through various partics other
than Carver Lumber that the reason for stopping service was the inordinately high rate
charged by the Union Pacific and the Monday, Wednesday service offered by the Union
Pacific via the western connection  Carver | umber has been approached on many

occasions by the CIRY management sice Junuary 2007 with no return call until May of



2007 and then with no response confirming Carver Lumber’s intention to ship with the
CIRY Up unul now, CIRY s efforts to establish renewed scrvice have met with little if
any posttive responses or commitments from Carver Lumber. CIRY sales & marketing
has had discussions 1n October of 2007 relative to the possibilinies for renewed service
with Carver Lumber. Again no positive conuments until now with respect Lo service
although a powential ol 35 car loadings were offered to date for the record with car loads
of 50 cars given as achievable for a year,

Until now Cdrver Lumber still has not offered to accept CIRY s service, Again,
there has been no response unuil now on this 1ssue  Our General Manager of Operations
and T have both had discussions with the foimer two Presidents of Carver Luinber CI_RY
oflered service in these conversations and offered a competitive rate. CIRY went so far o
~olicit rates trom the Union Pacific on Craver Lumber's behalt 1o no avail for a cheaper
rate from the UP

Most 1ceently, Carver Lumber has responded to us through its new transportation
manager and has stated its possible interest in resunung rail business  Thetr new
transporiation manager has been on the job since early 2007 CIRY officials met thus
morming with Carver Lumber represeniatives  They advised us that Carver Lumber has
never requested rail service from CIRY, that Carver Lumber has not been refused service
by CIRY. and that Carver Lumber 18 not. 1n their opiion, dissatisfied with CIRY. Carver
Lumber’s new transportation manager has advised us that any difficulties i the past
between Carver Lumber and CIRY represent views of his company’s former

management. He has told us that he 1s unaware of any service experience problems that



would prevent us from doing business together It's strictly business 1ssucs that wall
decide the outcome of service. CIRY has emphasized that it wants his business
CIRY 1s working through the city of Peoria and Peoria Heights to tormalize the
mienm operating agreement over the Western connection and obtaun the exclustve
operating agrecment over the Keller Branch These negotanions have been ongoing.
CIRY has spent approximately $100,000 in 2007 in a first step to reopen the
Keller Branch. This money has been expended upon track maintenance, brush cutting.
gauging, tic replacement and associated track work cribbing on a washout, Based upon
an FRA track inspection of the Kellar Brunch performed in 2006, CIRY estimates that a
substantial amount of work will be needed to bring the Kellar Branch up to a good state
of repair.! Track work on the Keller Branch can be completed within [2 weeks provided
that the necessary capital for track mamtenance 15 negotiated with the city I should also
add that any decrsion that has the effect of sharmg the modest amount of traffic on this
line hetween two carriers potentially jeopardizes the ability of CIRY to obtain financing
for or even justify the funds needed for track rehabilitation  In no way, shape or manner
can a2 locomotive transverse the Kellar Branch in its existing condition without creating
an imminent danger to the public, the rarfroad and the surrounding areas of the railroad.
There are no operating crossing signals on the entire Keller Branch. Moreover,
the Kellar Branch lachs any sort of block signals. .
Currently CIRY 1s storing 75 cars of hazmat - for BP Amoco on the westemn
connection Security inspections are routinely conducted and monitoring future service

over the Keller is a high prionity for the safety of the public. | am very concerned that the

! CIRY cstmates that S100.000 would have wo be spent to pul the [ e in a sale excepted wuck

condinion



presence of two ratlroads operatng simultaneously on the Keller Branch wathout any sort
of signals will increase the likelihood of an accident. CIRY must control the operatronal
aspects of the rariroad m the intcrest of safety.

[ want the Board to know that CIRY has not turmned away any business for the
Keller Branch CIRY 1s commutted to provide safe, quality and timely service to any and
ali customers on the Keller Branch. PIRY has flagrantly mislead the city, the Board and
the public about CIRY s operation and capabihties. I would also like to note that as
recently as 6 years ago there were at least 16 different customers on the Keller Branch
Today there are two active customers  All that business disappeared under PIRY s
stewardship of the line 1 behieve that those customers stopped using rail because of the

hostile environment by PIRY



"pursuant to 28 U.S.C. 1746, I declare and verify under
penalty of perjury under the laws of Lhe United States ot
America that the foregoing is true and correct.

Executed on: ///ﬁ[r? .

[signature]

9  AT:2T 19@2-62-TF
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CERTIFICATE OF SERVICE

i, Jonn D. Heffner, certify that a copy o. the
foregoing Peiition to Mediiy and Hold Proceeding 1n
Abeyance of Central Tllinois Railroad Company was served on
December 4, 2007 to the following:

William A. Miilins, TrFq.

Baker & Miller, FLLC

240° DPennsylvaria Avenue, Na& - Suitc 300
Washingter, 2C 20037

Danicl A. l.akemper, Es(q.

Pioneer Industrial Railway Company
1318 3. Johanson Roéad

Peoria, TL 6160/

Thormas F. McTarland

Themras Y. Mcrarland, pC

20b Souzh LaSalle Street — Suite 18390
Chicago, LL 60604--1117

Carver Lumber Company
8700 Norch University
Pecria, IL &l€1S

Wayne Kessler

2eor>a Plastics

9000 Horth Uroversity
Peoria, IT, 51615

Mack H. Sbhumate, cr., Esqg.

Jnion Pacific Railroad Cempany
101 N. Wacker Drive - Su'te 1920
Chicago, I.L 60636-1/1%

J.P. QO'Brlen

O'Brien Steel Co.
1700 Kortheast Adams
Peoria, 1. 61603




