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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB-878
CITY OF PEORIA AND THE VILLAGE OF PEORIA HEIGHTS, IL

ADVERSE DISCONTINUANCE-PIONEER INDUSTRIAL RAILWAY COMPANY

PETITION TO MODIFY AND HOLD PROCEEDING IN ABEYANCE
OF

CENTRAL ILLINOIS RAILROAD COMPANY

INTRODUCTION

2y decisio" served Kovenib^r 19, 700"', t̂ .e Hoard1 dense

an adverse tiisccnt: nuance app1 J cation EL lea by the Cz.ty of

Peoria, IL, seeding to tern: .".ate the ccT.mo.n carra «r

operations of the Pioneer Industrial Railway Company

("°IRY") over a line of raiJroad owned by the City of

Peoria and the Town of Pcoria Heights, IT. (collectively

"Peoria") . For the reasons stated beJow, Central Illinois

Railroad Company {"CIRY") asks the Board to modify and hold

this decision an abeyance so that tne parLies can resolve

issues relating to the rehabilitation of a deteriorated and

out of service rsjl ljne and Peoria can determ:ne which

carrier shotuc operate over its railroad l:ne.

Vice Chajr-ian Buttrey dissenting



BACKGROUND

3y now, the Board is welj familiar wjth this long

cunning proceeding so CIRY w_i 1L only repeat che facts to

the extent necessary for the Board's consideration of this

Petition.

CIPY is a short line railroad originally established

in 1997. Pursuant to an ircerim agreement executed with

Peor-.a, it nas been operatirg the Keliar branch ("the

(j3ne") sir.ce August. ̂ 005. Current menage-pen r acquired the

cjrrpany through a stock pjrcnase on August 18, 2006, and is

currentjy r.egotiating £ Jon.g teen Jease for the Line.

As relevant hero, Peoria acquired Ln.e Line, frcn the

bankrupt Chicago/ Hock Island & Pacific rlaiJroad back in

the 1980's. The Lino extends 10 miles in a southeasterly

direction from a junction (Pioneer Junction at MP 10.0)

with a north-south line of the Union PaciEac Railroac

("UP") on the west side ot the City to dcwrtown Peoria

(ending at MP 0.0) where it connects with the Tazewell &

Peorda Railroad <"T*.P") . Initially, the City leased the

Line to a long established class IIJ short line rai]road,

the Peoria & Pekin Union Railroad ("P&DU")f under a 1984

agreement that was to last for 20 years or "unLJ1 sooner

terminated." 3efnre the expiration of. tnau agreement, PIP.Y



or a corporate affiliate £crji:ired P& = J'S leasehold incites*.

-id coptj.njed to prov.de service ever the ljr.e. Ln 20C4

tnc 198-1 lease expire by its cvwr. terms and Pcori=i replaced

PIPY with CIDY. Desjrous of converting the center five

"i ilcs of right of way into a trail, Feoria arranged for the

cor&'.ructicn of. a line kr.oiwn as the "Western Connection"

aetweer the Lire and tne UP :nsinLir.e along tho west si'Je of

r*eona. At tier PIPY refused ':o vacate chc orenises upon the

(=-xp i ration 01 t'ne LSO'l lea*>e, the City fj.1 eci >;t̂ j.s adverse

discorj"i:ju.S".cs appJ ication .

Cu-renfly, tr.e Kellar Eranc.i sorveo bu'_ two customers,

Carver 'nirfcer Corpdny located -jn the r.orth end ^ear th-3 UP

interchange and O'sr.ei Steel ]ccc*T:ed or tne souuh end in

dowrtown Peon a near the T&? i^.terc^apge. The amount or

1ocra1. traffic gencraLcc by the Line has been low as the

undisputed evidence cf icco^d ind-caLes. Tbere has beon r.o

overhead tr jtf 1 1: ovsr the I-ine for years . The center

portion of the LJ no is in very ncor nhysical condition ind

LJ out of servT CP .

THE t:OV}-MLiER 19 OECISIOK

Jri cionyir-g i>joi L^'S. davciso aisi:ontir.jance

nopJ'Lcat'or, !-/ie 5v.ard roasonea fJ^at Peorid has not ii.eL _Ls

border, o^ establishing chat ^he pubJic convenience and

necessity rcquJ res or pcrnits tnc adverse dierontj r.ner.i'c oC



PTRY' s op** ratio-, s. T~ wrongly round thst Peoria has not

shown thai- the benefits of removing Irhe Board's pr_nary

jurisdiction over the rail line (co permit, a st.d_~ court

ovjcticn proceeding ^o Lake place) would outwoigh tn.e harr

tc Carver Luir.be i, ?[RY, tnc interdt.aLe ccn.rrierce in general,

Instead in a cJass 'u "out uie baby in heilf" decision, the

Board Billed thai- boch CIKY and PJRY bnc-jj-d reirunn

lufhorizea carrLor-3 able to servo shippers en the LJ nc,

t.hdl operarior s of tr.e 'c^o carr-ers show1 a not interfere

wj. Li on« anotncr, a"d fu.e two carr - er s should nsqot.±ate

]o jr.t op-^raLing pror.occls. Decision «t 10.

in iiakipg r.ha1- decisjon, tht lioard -eljeJ on hc.it-

-_rut'-.b arid m.i sperc:-?pr.ions '_to:r PIPY and jgnorca eviaence

submit tea oy Peoria £ni C1KV. "he .loard should modify an'I

^old it:; Jecision in abeyance insofar as it is JmpracticaJ

for nho parties to - tnplenert t^._s decision as it curre."LJ y

stands.

ftRGUMtNl1

Pursuant tc ^9 CFR 1117.1 CIRY requests that- thn Boar:

rrodify and hold in abeyance the decision served November

19, 2 C C V . SecLio:: 111"'.! of trie Board's Rulot. c.-i Prdc t j fe

provides h.h&t a party seeking r e L J e t noL providea for dn

any o^her rule pay f i lo a petition roi such reiiei. The

ru le rpquicey that, the e^- i - .o - . cm1 a jr. a snort ^L'



ol the gro'jp.ds on wnich tne Boara's jurisdictjon is cased,

a shcrL olair, statoT.-snc ci the c_aiT. showirq that the

petitj.orer Js entitled to relief and a deniand for tne

zel je f LhaL tno petitioner believes it approprj-3te.

The Board's jurisdiction nore is based upon 40 U.S .C .

10903 i.n Conner! on wuh ihs dutncrity over the daverso

aopLicaticr . tor ai scont inuan^e of rail service f _ 3 ^ d ty

reoria anJ Jer.ieci in zh-^ Novrmoer 19 Decisior: as wel] as

i1-^ ju r i ed] 7 ^ ^ o n over both f ' J K Y ana PIRY as ra: Iroad common

i:arrjprs licer.sed by r.he Board t T ooerdLe over tho L ine .

CIRY is ent i t led to a n»odificatlon ard a delay in the

e f f e c t j v o date of r.ne Novemoer i9 "eciaior,, : **. two

.*esmcts>. Fi*st, f.he presercc of Lwo iaiij.oads oper-jtl-ig

on CL deter Loratea piec:e of unsiqralJed track without1 eve:*, d

Tiar ana commi^ncnL for how to share the cosr. o£ rcpar.rs

could hav-3 a serious irrpac-r. on radl rocd and corrrunity

safety. Second, PIRY d-r-^nt—y nas no valid contract right

to operate over the _,i.ne and the contiguous rte^teTi

Copiiectirin and a rfpternl nation of such rigncs wil] require

tne comnrincerent oL litigat-or. by Peoria in the Illinois

courts. Absent modification *a:id c. a-jieiy IP !_he effect ive

dd^e oi the KoveTber 19 decisio.i, Peoria wi1! be unable ^c

ensure trat it, a? the line's o*ner, decirios whicK± carr-er

is t^e proper one t~o oper^ne Lh^ Lire. Accord r g j y , j i H Y



requests that the Hoard modify i~s decision LO make clear

that PIRY cannot occupy the Line until the parties

determine Lhe level ot rehabilitation appropriate to ensure

safe operations, the parties reach an agreement on the

sharing of that cost as well as the coordination of

operations, arid Lhe r.er:e«sary rehabilitation is completed.

Moreover, CIRY asks Liid.1: the Eoacd deJay t::e elJJectiveness

of its N'overuoer 19 decision until a court or arbitration

panel resolves PIKY's claim that it nas a contractual right

to occupy the Line.

CIRY submits with this Petition the affidavit of its

Chief Operating Officer Jack Stolarczyk on the dual Jssues

of the Line's physical condition and discussions with

Carver Lumber about its rail service needs. As the Board

will recall from prior Tilings in this proceeding, the

middle five miles of the Line are seriously deteriorated,

out of service, and incapable of handling any rail traffic.

Earlier this year CIRY made the decision to take the first

steps to restore this segment to service. To do so, it has

spent approximately $100,000 of its own funds in track

maintenance, brush cutting, gauging, tie replacement, and

associated track work just to be able to operate a hi-rail

vehicle over the Line. The money expended vastly exceeds



the gross amount of freight revenues that CIRY would likely

earn from Carver Lumber or any other shipper to handle

traffic moving from the vicinity of Pioneer Park on the

north end to the T&P interchange in downtown Peoria.

The funds spent to date represent only a portion of

the track and right c£ way work required' to bring the Line

up to a safe FRA class I condition. Any decision by the

Board that has the practical effective of allowing two

carriers to share the modest amount of traffic moving over

the Line potentially jeopardizes the ability of CTRY to

obtain or even justify funds for rehabilitation. According

to Mr. Stolarczyk, there a a no way that a locomotive could

traverse the Line -in its current condition without creating

an iraunent Ganger to the public, the railroad, and

surrounding areas. Moreover, additional funds would have

to be spent to restore the five grade crossing signals to a

safe, reliable operating condition. Stolarczyk Affidavit a_

3.

PIRY has suggested that the Line needs only about

$y,000 worth of track repairs to oe -nade operational.

PIRY's estirrdLe is suspect because it contradicts

*"*"'j esLinridi.es tnat ?JfiOf3CO would iuve r.u te spent ~o put _ne
Line 31 \ cafo



rehabilitation estimates based upon a 2006 FRA track

inspection. CIRY realizes that it is difficult for r.he

Board to resolve such disparate, conflicting claims when it

has no personnel on staff with the requisite track

engineering expertise. Accordingly, the effective date of

the November 19 decision should be delayed to allow the

matter to be referred to the FRA or an arbitrator with the

requisite expertise selected by the parties to this

proceeding.

The statement submitted by CIRY witness Stolarczyk

documents the harm it will suffer as a result of the

Board's November 19 decision. Paramount of course is

safety. Stolarczyk at 4. PIRY seems to be taking a "shoot

first ask questions later" position with regard to start up

of operations. PIRY announced that it would begin a

relationship with CIRY by placing an engine on the Line at

SAM Monday Hollowing the Thanksgiving Holiday.' Mr.

Stolarczyk has amply demonstrated his concerns over track

and right of way condition and inoperable signals and

PIRY'c cavalier belief that only minimal work is required

to restore the Line to service. He has also stated his

According to a conversation between PIP.Y's General Counyo* im
LJRY's STB counsel.



concern over the fact that CIRY is currently storing 75

cars of hazardous materials on the Western Connection that

PIRY would need to use to serve Carver Lumber from the UP

connection and that uncoordinated operations could increase

the likelihood of a disaster. Stolarczyk at 3-4. Finally,

CIRY notes that it is working with community leaders to

accommodate both a pedestrian trail and an active railroad

on the middle Cive mile segment. The operation of two

railroad's over this piece of unsignalled track Likewise

presents a ir\.ch greater risk for both the railroads and the

public.

The Board appears to base its decision on the impact

of the proposed discontinuance upon Carver Lumber and some

possible new, unidentified shippers. Nove-riber 19 decision

at 7-10. Although the Board is right to base its decision

on the needs of shippers, its decision does not reflect the

current status of Carver Lumber's transportation plans.

According to Mr. Scolarczyk, tre Line served Ifi

customers 6 years ago when PIRY was the exclusive operator.

Today it serves just two, Carver Lumber and O'Brien Steel.

Stolarczyk at 4. While Carver lumber's previous management

expressed support for PJRY, that situation has changed.



Mr. Stolarczyk details in his statement CIRY's numerous

efforts to call upon Caiver Lumber to get their business.

For example, CIRY approached Carver Lumber at least 12

times since January 2007 with no return phone call until

May 2007 and then no response confirming Carver Lumber's

iitention to ship with CIRY. . CCRY renewed those efforts in

October 2007 with 35 car loadings offered and a potential

for 50 car loads as achievable for a year but no acceptance

of CIRY's service or other response. Stolarczyk at 1-2.

Aside from the fact that CIRY previously presented evidence

that Carver Lumber's consignors, rather than Carver Lumber

itself, routes the traffic and pays the rate, CIRY has

worked diligently with UP to provide this customer with

competitive rates over Pioneer Junction. Id. at 2.

Most recently, Carver Lumber has had a change in

management including a new transportation manager. Id_-_

CIRY officials met with Carver Lumber representatives just

this morning to discuss that company's transportation

needs. Carver Lumber's new transportation manager told

CIRY that Carvec Lumber has never requested rail service

from CIRJf, that Carvor Lumber has not been refused servire

by CCRY, ar.d tnar Carver fumher is not, in his opinion.

10



dissatisfied witn CJRY. Carver Lumber's transportation

manager further stated that he is unaware of any service

experience problems that iwould prevent the two companies

from doing business together, adding that it is strictly a

business issue that will decide the outcome oE service.

I_q. at 2-3.

On the other hand, O'Brien Steel has been vociferous

in its criticism of PIRY's service in years past. The fact

that 14 customers ceased to use PIRY's service during

PIRY's stewardship of the Line speaks volumes and the Board

would be wise to utilize the time afforded by the

postponement requested here to ask its enforcement arm to

interview these former customers as to the reasons why they

stopped using rail service and when.

Assuming that CIRY commences the requisite track work

promptly, Mr. Stolarczyk has testified that the Line could

be restored to through service within 10 weeks provided

that the necessary capital for track maintenance can be

negotiated with Peoria. Id. at 3.

The simple fact is that Carver Lumber will not be

harmed by any delay dn the effective date of this decision

It has been using a rail transload facility for r.he past

11



several years to meet its transportation -needs. It is

currently reevaluating whether to go back to using rail

service. Id. at 2-3. Continuing that status quo a little

longer will not in any way hurt Carver Lumber.

CIRY believes that the Board's November 19 decision

contains material error, specifically the fact that PIRY

holds no rights granted by Peoria to occupy, use, or

operate over the Kellar Line as those rights expired as a

matter of law. Furthermore, the Board's decision ignores

the fact that the middle segment of the Line is in a

seriously deteriorated condition unable to support rail

service without substantial track and signal

rehabilitation, that PIRY appears unwilling to share in the

expense of that rehabilitation, and that the uncoordinated

operation of two raJlroads on this unsignalled track

presents serious safety issues for Peoria as well as CIRY

and PIRY.

As a general rule of law, the Board will grant an

adverse discontinuance application where the tenant's

contract right to use a rail line has expired or been

terminated. Cf., Thompson v. Texas Mexican Railway, 328

U.S. 134 (1S45). The Board erred by failing to apply this

most basic Supreme Court ruling.

12



PIRY's contractual access rights terminated under its

own terms in 2004. As the Board has observed numerous

times, issues involving contract interpretation are matters

outside its jurisdiction and are for courts or arbitration

panels to decide. See 'i'acoma Eastern Railway Company—

Adverse Discontinuance of Operations Application—A Line ct

City of Tdcoma, in Pierce, Thurston a"d lewa s CQur.ti.oa, HA,

3^3 rtookpt No. AB-548, s'lp cp. at 4 (STB served Mar. 3,

3999). The CIRY has asked the City of Peoria as the Line's

owner to seek a court ruling on the effacacy of PTRY's

claim that the 2004 lease agreement did not expire. For

r.he Board to er.courage PTRY to resume operations before

that matter has been resolved would frustrate the legal

process and deny Peoria the right to select the exclusive

operator Cor its own rail line. The Board must modify the

November 19 decision to allow Peoria to obtain a ruling en

PIRY's contract claim.

Aside from any claims it might have to occupy the Line

under the 1984 lease, PIRY also has no contract right Lo

use the Western Connection built by Peorja. It needs this

connection if it is 1:0 provide Carver Lumber with a

connection to the UP, rhe only railroad connection on the

northern segment of the Line.

13



CONCLUSION

Common sense as well as the applicable law requires

that the Board modify as well as hold in abeyance, the

November 19 decision denying this adverse discontinuance

decision pending farther action.

Respectfully submitted,
' *i

John D. he 1f noi
John n. H«ffr,«r, PLLC
1750 K S-reet, N.K.
Su.ite 350,
Washington, D.C. 20006
(?02) 296-3334

Counsel for Central Illinois
Railroad Conpdny

December T, 2007
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AFFIDAVIT Oh JOHN STOLARCZYK

Jolm Stolarc/yk, being duly sworn, deposes and slates as follows*

My name is John Stolarcvyk I serve as Chief Operating Officer for the Central

Illinois Railroad Company ("CIRY") My office address is 1500 West Lincoln Avc.,

Rochelle, IL 61068. I have approximately 35 years of experience in the railroad industry,

having begun my career with Penn Central Railroad, then Consolidated Rail Corporation,

and finally with Gcnescc & Wyoming Railroad in engineering, operations, and hazardous

materials transportation, among other areas I have been employed by CIRY since its

Septembei 2006. I am familiar with the faets alleged herein and am authorized to testify

on the company's behalf

I have reviewed the numerous statements and filings in the proceedings before the

Surface Transportation Board involving Pioneei Industrial Railway Company ("PIRY")

and service on the Kcllar Branch Simply staled, the recitation of facts by PIRY in its

pleadings to the Board is misleading and contains false and inaccurate information

concerning the CIRY, Carver Lumber and service on the Keller Branch I shall use this

statement to set the record straight.

At no time in 2007 until just now has Carver Lumber requested information

regarding resuming service on the Keller Branch. Carver Lumber stopped utilizing

mil road service in November of 2006. It has been relayed through various parlies other

than Carver Lumber thai the reason for stopping service was the inordinately high rate

charged by the Union Pacific and the Monday, Wednesday service offered by the Union

Pacific via the western connection Carver I umber has been approached on many

occasions by the CIRY management since January 2007 with no return call until May of



2007 and then with no response confirming Carver Lumber's intention to ship with Ihe

CIRY Up until now, CIRY's efforts to establish renewed service have met with little if

any positive responses or commitments from Carver Lumber. CIRY sales & marketing

has had discussions in October of 2007 relative to the possibilities for renewed service

with Carver Lumber. Again no positive comments until now with respect to service

although a potential of 35 car loadings were offered to dale for the record with car loads

of 50 cars given as achievable for a year.

Until now Cai ver Lumber slill has noi offeied to accept CIRY's service. Again,

there has been no response until now on this issue Our General Manager of Operations

and 1 have both had discussions with the foinier two Presidents of Carver Lumber CIRY

oflcred service in these conversation* and offered a competitive rale. CIRY wenl so far to

solicit rates from the Union Pacific on Cravci Lumber's behalf to no avail for a cheapei

rale from the UP

Most lecenlly. Carver Lumber has responded to us through its new transportation

manager and ha* stated its possible interest in resuming i ail business Their new

transportation manager has been on the job since early 2007 CIRY officials met tins

morning with Carver Lumber representatives They advised us that Carver Lumber has

never requested rail service from CIRY, that Carver Lumber has not been refused service

by CIRY. and that Carver Lumber is not. in their opinion, dissatisfied with CIRY. Carver

Lumber's new transportation manager has advised us that any difficulties m the past

between Carver Lumber and CIRY represent views of his company's former

management. He has told us that he is unaware of any service experience problems that



would prevent us from doing business together It's strictly business issues that will

decide Lhc outcome of service. CIRY has emphasized that it wants his business

CIRY is working through the city of Peona and Pcona Heights to formalize the

interim operating agreement over the Western connection and obtain the exclusive

operating agreement over the Kcllci Branch These negotiations have been ongoing.

CIRY has spent approximately 5100,000 in 2007 in a first step to reopen the

Keller Branch. This money has been expended upon track maintenance, brush cutting,

gauging, tie re pi ace men I and associated track work cribbing on a washout. Based upon

an FRA track inspection of the KuIIar Branch performed in 2006, CIRY estimates that a

substantial amount of work will be needed to bring the Kellur Branch up to a good state

of repair.1 Track work on the Keller Branch can he completed within 12 weeks provided

thai (he necessary capital for track maintenance is negotiated with the city I should also

add mat any decision (hat has the effect of sharing the modest amount of traffic on this

line between two carriers potentially jeopardizes the ability of CIRY to obtain financing

for or even justify (he funds needed for (rack rehabilitation In noway, shape or manner

can a locomotive transverse the (Cellar Brunch in its existing condition without creating

an imminent danger ro the public, the railroad and the surrounding areas of the mil road.

There art' no operating crossing signals on the entire Keller Branch. Moreover,

the Kellar Branch lucks any sort of block signals.

Currently CIRY is storing 75 cars of hazmat - for BP Amoco on the western

connection Security inspections arc routinely conducted and monitoring future service

o\er the Keller is a high priority foi the safety ofthe public. I am very concerned that the

1 CIRY estimate* rlia( SI 00,000 unuM I LUC in he spem lu pill I he I me in a iafe c.K(.C|itctl truck
condition



presence ot two railroads operating simultaneously on the Keller Branch without any sort

or signals will increase the likelihood of an accident. C1RY must control the operational

aspects of the railroad in the interest of safety.

I wanl the Board to know that CIRY has not turned away any business for the

Keller Branch CTRY is committed to provide safe, quality and timely service to any and

all customers on the Keller Branch. PIKY has flagrantly mislead the city, the Board and

the public about CIRYS operation and capabilities. I would also like to note that as

recently as 6 years ago there were at least 16 different customer:* on the Keller Branch

Today there are two active customers All that business disappeared under PIRY's

stewardship of the line I believe that those customers stopped using rail because of the

hostile environment h> PIRY



"Pursuant to 28 CJ.S.C. 1746, I declare and verify under
penalty of perjury under the laws of Lhe United States of
America that the foregoing is true and correct.

Executed on:

•OFHOAISEAI-
HMBERLY SEAUES

flOMMHWlH BOMB 09/07/10
[signature]



CERTIFICATE OF SERVICE

7, Jonn D. Heffner, certify that: a copy o±. the
foregoing Petition r.o Modify and Hold Proceeding in
Abeyance oC Central Illinois Railroad Company was served on
December $f 200V to the foil owing:

W i l l j a m A. Mal l ip . s , r.pq.
3a<Grr 5 Miller, FLLC
240" rennsy] var.ia Avenue, Nrf - Su' to 3i*0
Washington, 3C 20037

Daniel A. J.aKemper, Esq.
Pioneer Industrial Railway Company
1318 3. Johanson Road
PeorJa, JL 6160 /

Thomas f. McFarlar.d
Thomas y. y.crarlar.d, pr
20b Sou-h LaSalJe Street - Suite L89i)
Chicago, 1L 60604-111?

Carver Lumber Company
8700 Korth University
Peor-.a, IL 61615

Wayne Keasler
Peoria Plastics
9000 North Uriversity
Peoria, IT. 61615

Mack H. Shunate, Jr., Esq.
Union Pacific Railroad Company
101 N. Wacher Drive - Su'te 1920
Chjrago, II, 60605-1/IS

J.P. O'Brien
O'Brien Steel Co.
1700 Northeast Adams
Peoria, IT. 61603

-
(j John D.' r feffner


