BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, DC

STB FINANCE DOCKET NO. 30186 (Sub-No. 3)

TONGUE RIVER RAILROAD COMPANY, INC. - CONSTRUCTION AND
OPERATION - WESTERN ALIGNMENT

PETITION FOR RECONSIDERATION

FILED
NOV 2 7 2007
Offico of Prres,
SURFACE
TRANSPORTATION BOARD NOV 3 0 2007
Publle Robord
—— e e
. FEE RECEIVED
, NOV 2 7 2007
TRAN SURFACE
_ . | SPORTATION BOARD
P.O. Box 908
Bozeman, MT 59771

Octoberd 0, 2007



BEFORE THE
SURFPACE TRANSPORTATION BOARD
WASHINGTON, DC

STB FINANCE DOCKET NO. 30186 (Sub-No. 3)

TONGUE RIVER RAILROAD COMPANY, INC. - CONSTRUCTION AND
OPERATION - WESTERN ALIGNMENT

PETITION FOR RECONSIDERATION

, PREFACE
The Pentioner submits the following petition for reconsuderation of the decision of the Surface
Transportation Board (the “Board” or “STB”) 1n STB Fmance Docket No. 30186 (Sub-No. 3),
Tongue River Railroad Compaay, Inc. — Construcnon and Operatton — Western Alignment (the
“Decision™) on the grounds that pursuant to 49 CFR. § 1115.3, a Petition for Reconssderation
should be granted, as Board’s decision 1nvolves matenal error.

SUMMARY
'The Petitioner presents the following arguments:

1. The Decision, and the Final SEIS on which 1t 1s based, fail to consider the entire Tongue River
Radroad (TRR) as a single action, and thus are m Violaion of NEPA and Council on
Environmental Quality regulations. ‘The Board and the SEA have consistently discussed Tongue
River I, IL and III as a single proposal in the environmental review process and the Decision n
Tongue River III (the “Decision”).

2. The Board’s analysis of TRRC’s financial fitness is mnadequate and mncomplete. The Board has
failed to conduct a reasoned inquiry 1nto the financial viability of the applicant and has simply taken
at face value TRRC's broad and vague assurances that it will be able to identify concrete funds 10 the
financial markets. The Board also faled to take 1nto consideration clearly ideatifiable challenges



facing the construction of the railroad, mcluding the railroad's self-described flaw of not having
procured any coal leases, which are the sole reason and justification for the railroad.

3. The SEA failed to conduct a required rate sensitivity analysis. Based on the Board’s own side-by-
side analysis of the DM&E and TRR projects, the only logical conclusion 1s that a rate sensittvity
analysis must be conducted for the Tongue River Railroad, and for the combined effects of the two

projects.

4. The Board wiolated Council on Environmental Quahty regulations by oot providing adequate
notice of BNSF Railroad Compaay’s role in ‘Tongue River III. By fashing to propesly consider and
describe BNSF's true role eatly in the process, the Board has violated the Council on Environmental

Quality regulations at 40 CF.R. § 1501, NEPA and Agency Planming, by mproperly ideatifying the
scope of ssues to be addressed by the SEIS.

5. The Decision and the Final SEIS ignore the requirements of Executtve Order 12898 and violate

the Environmental Justice provisions by summarily dismissing the numerous concerns expressed by
the Northern Cheyenne Tribe,

6. The Final SEIS on which the Decision is based relies on outdated environmental data and utillizes
obsolete EISs to support the Decision. 'The Board failed to conduct a new EIS covening the entire
TRRC proposal and bringing the necessary data and analysis up to date. The Deasion therefore
violates NEPA and the Council on Environmeatal Quality regulations.

The Petttioner respectfully requests the Board grant this Pettion for Reconsideration of their
Deasion n STB Finance Docket No. 30186 (Sub-No. 3) 1 order to correct these material errors 1n
the Board’s decision.
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Amencan Pranie Foundation (the “Petitioner”) hereby petitions for reconsideration of the decision
of the Surface Transportation Board (the “Board” or “STB”) in STB Finaance Docket No. 30186
(Sub-No. 3), Tongue Rwver Radroad Company, Inc. — Construction and Operation — Western
Algnment (the “Decision”).

Pursnant to 49 CF.R. § 1115.3, this Petiton for Reconsideration should be granted, as the
evidence presented herein demonstrates the Board’s decision involves material error.

ARGUMENT

proposduﬂnchm:damdmachoﬂaucbsdymoughmqueﬁec;amglemmofmn
must be evaluated 10 a single NEPA document.”

The Final Supplemental Environmental Impact Statement (“Final SEIS) prepared by the Board’s
Section of Environmental Analysis (SEA) for Tongue River ITI states that because Tongue River I,
II and III were “applications for a separate project,” that were “proposed at differcot times and for
different reasons,” it was appropmate to undertake a separate environmental review of each
proposal”™ This statement that the applications were for “different reasons” 1s aimply untrue: the

! Final SEIS at 210, 2-11



purpose of the Tongue River Railroad 1s to move coal from southeastern Montana to Miles City and
thence to eastern markets, and the whole project is contingency upon the TRRC’s obtaining leases
to the Otter Creek coal tracts. Without a connection to the rail lines in the vicinity of Decker, the
project makes no economic sense, which 1s why the Miles City to Ashland section has never been
buwilt nor has any senous effort to do so ever been undertaken.

Tongue River I and Tongue River T, allegedly “applications for a separate project,” were approved
by separate, prior Board Decisions. Tongue River I 18 admimstratively complete, and Tongue River
II 18 pending judicial review mn the 9* Carcuit Court of Appeals.” Yet the Decision and the Final SEIS
address not only the Western Alignment, but TRRC'’s proposed refinements to the segments of the
TRR authorzed in Tongue River I asd Tongue River IL* If the three applications are for
“apphicavons for a separate project . . . proposed at different times and for different reasons,” the
Board commutted one of two matenal errors by cither:

(1) Rewisiting and revising “apphcations for . . . separate project[s],” that were “proposed at
different imes and for different reasons,” in a new applicanon for Tongue River III, a
“separate project;” or

(Z)thngmmnuduﬂleﬂuupmposahasamngccomofacuon,wﬂmmdmadnglc
NEPA document and as a single decision, as requured by federal law.

The fact that the Tongue River Railroad Company (TRRC) made a tactical decision to submut
separate applicatons for separate phases of what is obviously a single rail hine does not allow the
Board or the SEA to abrogate their responsibihties under NEPA and the CEQ Regulations. The
Deasion itself also contains multiple admissions that the Board has consistently treated the Tongue
River Raulroad as a single proposal to the extent that the Board cites and uses EIS components from
Tongue I and II in thew final analysis and determination of Tongue IIL. The Board also issues
updated miigation measures in Tongue III that affect and change those in Tongue I and IT as a
basts and justification for us final decision to approve Tongue IIL

2 Northern Plains Resource Council, Inc. v STB, Nos. 97-70037 ct al, filed Jao. 7, 1997 The coutt proceeding 18 bemg
held 1 abeyaoce pending the release of the Toague River ITI decision

3 See, 02, Decasion at 29



4. The Board’s analysis of TRRC'’s financial condition demonstrates that the three proposals are 1n
fact one, and the Board treated them as such. In its apphcations m 1998 and n supplemental
evidence 1 2003, TRRC presented combined costs to construct the three lines. The Board accepted
thus presentation, and in arriving at the Decision, analyzed TRRC’s explanation of its plan to finance
construction of the three haes,” rather than considening the costs of Tongue River 1T alone, the or
combined costs of Tongue River I and III.

b. The Decsion descnbes Tongue River IT as “an extension of an 89-mile hine from Miles City to
Ashland, MT, authorzed in Tongue River I’ and provides a map of the entire TRR as Appendix A
to the Dectsion.

c. The Decision and the SEIS involve not only the construction of the Western Alignment, but also
refinements to the alignments authonzed in Tongue River I and II 1n tandem with 1ts discussion of
Tongue Ruver ITL’

The Board and the SEA cannot declare the Tongue River actions to be scparate for the purpose of
crcumventing NEPA or invoking relaxed standard of approval under 49 U.S.C. 10901, when they
have consisteatly been discussed as a single proposal in the environmental review process and the

Decision 1n Tongue River IT1.

The Amencan Prainie Foundation (APF) 15 concerned with the preservation of critical ecoregions
and the preservation of the local plants, ammals, and ecosystems supported by these ecoregions.
APF 18 working to create the American Praitie Reserve, a project on the plamns of eastern Montana
where APF 1s creating a public/private prarie wildhife preserve that will protect grasstand habitat,
generate lasung economic benefits o local commumnes, and mnprove public access to and
enjoyment of the praitie landscape. APF recogmzes and is concemned with overall grassland
ecological health and the diminution of high quahty wildisfe habitat. The Western Abgnment, and

4 Decision at 14,
51d. at 14-15.
$1d. et 4.

7 Sa, £, Decision at 5.



the Tongue River Railroad as a whole, threaten to directly impact and further fragment grassland
and npanan habitats within just such an area, and the Board must comply with the spint and the
letter of NEPA to munimize this impact.

2. The Board’s analysis of TRRC’s financial fitness 1s inadequate

Under 49 US.C. 10901(c) the Board must analyze the construction and operation of a proposed
new line based on their consistency with the public convenience and necessity. There is no statutory
definttion of public convenience and necessity, but the Board has traditonally included n its analysis
an examination of whether the applicant 13 financially able to undertake the project and provide rail

In the Decsion, the Board states that “[b]ased on TRRC’s 1998 estimates, the $323 million in capital
awailable to TRRC exceeds the estimated funds necessary . . . we are confident that TRRC will be
able to obtain sufficient financial bacling to complete this il construction.”” However, this
conclusion appeats to rely merely on TRRC’s statement that “it planned both to raise approximately
$105 million 1n equity capital, and to arrange for a prvately placed (construction loan and first
mortgage) debt of approximately $218 milhion.”"® The Deasion is void of any indication that TRRC
has any current financial resources whatsoever or that the Board made any inquity about TRRC’s
ownership structure, history, or financial health to be sufficient to support Tongue III, let alone
Tongue [and II. .

Nor does the Board’s analysis of TRRC’s finances appear to include BNSF's extensive role in the
TRR project, discussed below.

In an interview published after the decision, Mike Gustafson, president of Wesco Resources and
owner of the Tongue River Railroad, fully admuts that “the entire project is contingent on getting
coal leases in the Otter Creek Tracts” and that “[a] contract for coal 1s collateral for a railroad, and
we cannot get a contract without coal” Gustafson stated that “[TRRC] needs a lease of a

8 Deciaton at 13.
?1d.at 16
0Td. At 15.

U Jun Gransbery, Bullings Gazette, Ssturday, October 13, 2007



mupimum of Tracts 1 and 2” of the Otter Creek Tracts, but two previous requests for lease bids
were returned as premature, pending state evaluation of the coal reserves.” In fact, the State’s
evaluation of the coal reserves had not even been completed by the ime the Board issued its
Decision. Since Mike Gustafson has publicly attested, the project 18 not viable without the coal
leases, then the Board should have mandated that the Railroad demonstrate this sbility to the Board
1n advance of a final decision of Tongue III and allowed public comment on this. This admission on
the part of the Tongue River Railroad also again demonstrates that this is one project, not three
separate projects as the Board seems to use as justification for allowing the Railroad to proceed.

The Board also brushes aside concerns about the difficulty acquirng financing 1f TRRC fals to
acquire the property for the right-of-way that it will need by pointing out that TRRC intends to
negotiate with land owners to obtain the necessary property, and if such negotiations fail, that TRRC
could insttute condemnation proceedings under Montana state law.”* The Board pomnts out 1n
footnote 50 to the Decision that “[ejmuinent domain proceedings are governed by state law. In rail
construction cases, the Board determines whether the proposed line 18 consistent with the PC&N.
Thcapphuntmresponﬂblefotaoqmnngﬂxehndneoesmymbuﬂdthehne.” The Board cites
generally to a South Dakota case, Dakota, | 8 8 outh Dakota, 236 F. Supp.
2d 989 (D. S.C. 2002), g&d,%ZF.?odSlz(S*Cu 2004)asappa:entsupportfontsposmon,butﬂ1c
case simply notes that the STB does not have a role to play 1n eminent domain proceedings and that
the STB’s approval of that project does not carry with it any federal power to take land to complete
the project.* The proffered case is in fact 2 case study in the complexity of state eminent doman
laws and the difficulty TRRC will likely face 1n acquiring the land it needs under such laws, and
serves as evidence that the Board should in fact take these difficulties mnto consideration 1n
considering the financul condition of the applcant and the likelihood of success of the project.
Something the Board completely dismusses i the Decision and automatically assumes that the
Railroad will prevail over the rights of the affected landowners as provided by Montana State Law.

The Board also dismisses the fact that overwhelming majonty of all the affected landowners have
stated publicly (and maoy of whom have gone on record with the STB), that they will never allow

1214
13 Decision at 16.
14236 F Supp. 2d at 997



the Tongue River Railroad to cross their lands nor allow any access of any sort to the Radroad.
Under Montana law, which the Board does not address at all, there 18 a strong possibility that TRRC
will be unable to demonstrate that the Railroad 15 “located in the manner that will be most
compatible with the greatest public good and the least private mnjury.”’® Moreover, Montana Courts
have strictly construed the eminent domain statutes,' and have recognized that the preference of
affected landowners to keep their land establishes a private mnjury that will mutigate agunst

condemnation proceedings.”

The alleged “liberal nature of [the Board’s] hicensing statute . . ™" does not alleviate the Board’s
responsibility to conduct a reasoned inquiry into the financial viabibty of the applicant. The Board
has simply taken at face value TRRC’s broad and vague assurances that it will be able to borrow

money and ignores the real challenges facing the construction of the railroad, e.g., the status of the
Otter Creek Tracts and the hikelihood and imehine under whuch TRRC mught eventually obtain the

required leases.

3.The S : analysis
As part of the environmental review process, Mmnesotans for Efficent Energy and NPRC
suggested that coal usage as a result of the TRRC project would increase enough to requure an -
depth analysis of that usage and the resulting aur emissions m the Midwestern markets that TRRC
would serve.'” These groups also ated an 8* Circmit Court dwective that the Board examne the
potential indirect air emission mmpacts of mncreased coal usage that might result from lower
transportation rates brought about by DM&E’s Powder River Basin construction project” The
SEIS did the required rate analysis in the DM&E SEIS, addressing how the DM&E project might
affect the consumption of PRB coal through lower transportation rates, and how these changes

might 10 turn affect air quality.

A raleda o aond BILIVILY 408 \'1::

L B FCOUMELAY Iale DAL

15 Montaos Power Company v. Bokma, 457 P.2d 769, 775 (Mont 1969)

16 McCabe Petroleumn Corp. v. N Bar Ranch, L1LC, 87 P 3d 479, 484-84 (Mont. 2004)
17 State Highway Commussion v Danielsen, 409 P.2d 443, 446 (Mont. 1965)

18 Decisson at 19

1PId, at 25

2 Mid States Coaltzon for Progress v. STB, 345 F.3d 520 (8% Crr. 2003).



However, Tongue River IIL, the Board concluded that “in light of the results of the rate sensitivity
analysis conducted in the DM&E case, conducting a simular detauled analysis 15 not necessary here.
This proposal is less likely than DM&E’s to result in lower transportation rates.” The Board
reaches thus conclusion despite having already explaned, in significant detal, how the TRRC and
DME&E proposal are dissumilar and do not compete with each other:

a. The TRRC expects to carry both Montana and Wyoming coal, while DM&E would only
carry Wyomang coal, and that therefore, DM&E would not directly compete with TRRC for
customers that use Montana coal®

b. For customers of Wyoming coal, DM&E assumed that generally it would not succeed n
obtaining commutments to serve plants that are solely served by either BNSF or Union
Pacific Railroad Company (UP), while TRRC plans to participate in movements destined to
customers that are solely served by BNSF. Therefore, because TRRC and DM&E would
prmarnly serve different customers, “the effect of DM&E’s construction project on TRRC is
expected to be minimal *®

¢. The DM&: E line will be over 100 miles to the south-southeast of the TRRC lne at its
closest pomnt.®

d. TRRC will carsy NPRB coal from Montana as well as SPRB coal from Wyoming, whereas
DM&E would only access SPRB coal from Wyoming

In summary, the Board concludes that “[tfhe DM&E and TRRC lines generally would serve
different customers and transport primanly different types of coal.” Based on the Board’s own side-
by-side analysis of the two projects, the only logical concluston 1s that a rate sensttivity analysis must
be conducted for the Tongue River Railroad, and for the combined effects of the two projects.

3 Decision at 26.
2714 at 18

B4,

H]d at 20

5]1d,

10
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The Apphcation and the Draft and Final SEISs do contain discussion of and comments by BNSF.

But the Decision 18 replete with definttive references to BNSF's role in the Tongue River Railroad
that pant a far different picture than the one that the public was given a chance to review and
comment on, a role that the public was precluded from considenng by the Board’s refusal to grant
UTU-GCA/MT’s request for an oral heanng on just that subject:

4. In the Deasion “Overview,” the Board states as one of ns pnmary findings that “['I‘l'l'e
Western Alignment] also will allow BNSF, which will be TRRC’s 1terchange partner, to
improve service to the Midwestern electric unhtes located on BNSF's system.™ ‘This
reference to BNSF as TRRC’s “interchange partner” appears nowhere in the Draft SEIS.

b. “However, a BNSF-TRRC-BNSF-vessel route would have a mileage savings over existing
BNSF routes to some plants in eastern Michigan. Therefore, BNSF/TRRC could lower
their joint rate to these plants in response to competittive pressure from DM&E. This would
reduce the chance of BNSF and TRRC losing market share.””

c. “The availability of this shorter route will help BNSF handle Wyoming PRB traffic using
BNSF’s northern route through Forsyth more quickly and efficiently. To the extent that the
cost savings are passed through, the shorter route to some of BNSF’s core markets could
also result 1n lower rates for the utthties and ultimately the electniaity consumung pubhic.

d. “BNSF’s cutrent service 15 less efficient than what could be provided 1 conjunction with
TRRC. Additionally, BNSF may not be able to continue to meet the demand for NPRB
coal, because the mines on BNSF's ne around Decker are being depleted.”

Hld.nai.
21d. sz 19
21d. ac 20.
B1d. at 21,

11



e. “DM&E, as a new, separate competitor 10 the PRB, could be expected to under-price
BNSF and UP in order to obtain market share. In contrast, TRRC would transport coal in
conjunction with BNSF, so it would not have the same need to offer lower rates to capture
traffic.”

'The Decision clearly points out that BNSF 1s the prime beneficiary of the Decision, and that indeed,
the interests of TRRC are indistingnishable from those of BNSF. BNSF should have been a party
to the Apphication for the Tongue River I-III proposal, and failing that, the public should have had

an adequate opportunity to comment on the now seemingly precise nature of BNSF's role as the
Board has defined in Tongue I11

In conclusion, by fahng to propery consider BNSF's role early in the process, the Board has
violated the Council on Eavironmental Quality regulations at 40 C.F.R. § 1501, NEPA and Agency
Planning, by improperly identifying the scope of 1ssues to be addressed by the SEIS. In particular,
the Board’s error has defeated one of the key functions of scoping, to identfy the public
involvement/public heaning procedures

5. The Decision ignores the requirements of Executive Order 12898

Executive Order 12898, “Federal Actions to Address Environmental Justice in Minority Populations
and Low-Income Populations,”™ provides that “ecach Federal agency shall make achieving
environmental justice part of its mussion by identfying and addressing, as appropmate,
disproportionately high and adverse human health or environmental effects of 1ts programs, pohcies,
and activities on minority populations and low-income populations.” The Executive Order makes
clear that 1ts provisions apply fully to programs involving Native Amencans. In the memorandum
to heads of departments and agencies that accompanied Executive Order 12898, the President
specifically recognized the importance of procedures under NEPA for identifying and addressing
environmental justice concerns. The memorandum states that “each Federal agency shall analyze
the environmental effects, including human health, economic and socal effects, of Federal actions,
including effects on minonty communities and low-ncome communsties, when such analysis 1s

-

% 59 Fed. Reg, 7629 (1994),

12



required by [NEPA].” Final SEIS Master Response 14, “Effect of the Project on the Battle Butte
Battlefield” makes the conclusion that:

The ahgnmeat approved 1n Tongue River IT would pass through the center of the Battle Butte
Battlefield. ‘The refinements proposed as part of Tongue River III for this portion of the
Tongue River II ahgnment would place the ral line approximately 1,000 feet farther to the
south. This proposed realignment would move the rail line farther away from the mlitary
encampment and mulitary posibons located near the niver, and would place the rail line 1n areas
of the stte that were associated with Indian positions.™

Master Response 14 also notes that “. . . the proposed Western Alignment would adversely affect
the Cheyenne grave site.”*

The Decision and' the Final SEIS that supports it summanly dismiss the many concems
expressed by the Nosthern Cheyenne Tribe and their conclusion that the STB’s contacts “in no
way constitute[d] formal consultation” with the tribe,” further hard evidence of the STB’s falure
to adhere to the requirements of Executive Order 12898,

Thebtdkofdlemkmdmeoveredbyd:eEISforTongueRtveerhmhwasmmphtedm1983md
relies on research going back to the 1970°s. Most of the current Final SEIS for Tongue River III
relies on the data in the TRR II EIS was published 10 1992, with most of the data coming from the
1980%s. There have been numerous changes throughout the entire Tongue River Valley over the past
30 years, and the Surface Transportation Board errs 1n assuming that the data are suill valid.

For example, in Master Respanse 1 of the Final SEIS, the SEA states that “the 1997 fixed-wing
aenal surveys are adequate to provide mformation about the existing physical conditions
(topography, habitat, hydrology, etc.) of the proposed Western Alignment and accurately update
information previously collected for Tongue River I and Tongue River II because the physical
3 Final SEIS, p. 2-19,

2]1a,
3¥]4d at3-111 w 3-313
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environment of the area at 1ssue here 15 substantially the same. ‘The report does not explain how
data collected 10 1997 update a repost 1ssued in 2006, nor does 1t provide any scientific data to
support the conclusion that the physical environment, nearly a decade after the studies n
question, 18 “substantially the same.” Instead of taking a “hard look” &t the environmental
consequences of Tongue River II1, the Final SEIS merely offers unsubstantiated conclusions that
old data 1s still relevant.

The assumption that a river valley ecosystem has not changed substantially 1n ten years, especially
grven the drought conditions which existed dunng much of that tme, 1s simply scientifically
unsupportable. Much of Montana, including the area directly impacted by the project, has
suffered below normal precipitation for much of the past decade® and the effects of these
conditions have been widely reported, including below-nommal water levels in svers and
reservours, reduced snowpack, and increased loss of topsoill*® The Tongue River Railroad must
be considered 1n a single EIS which takes into account the cusrent conditions and future
projections of temperature and precipitation, not outdated and urelevant data.

The Board states that “where appropnate, the Draft SEIS updated the environmental analysis of

Tongue River I and Tongue River IT to reflect changed circumstances and to assist the cooperating

agencies® and “, . . we have thoroughly reviewed the SEIS, as well as the EISs prepared n Tongue
River I and Tongue River II to the extent they remam relevant.”™ The Board and the SEA should

not cherry-pick findings from obsolete EISs to support the Decision; they should conduct a new

EIS which covers the entire TRRC proposal and bring the necessary data and analysis up to date.

CONCLUSION

The Petittoner respectfully requests the Board grant this Pettion for Reconsideration of their
Deasion n STB Finance Docket No. 30186 (Sub-No. 3) n order to correct the several material

errors 1n the Board’s decision.

M Ses, g, Montana Natural Resource Information System, 8-year and 5-yesr Hustorical Deficst Maps of Montna
Precipration Departure,

5 Sw, 0., Michacl Jamuson, Droaght grps Mostana, The Mussoulan, Mar 13, 2005; Mon#ma's drosght bas bont of Dust Bowl
deys; USA Today, Feb. 27, 2002,

3% Dectston at 10,
M1d. at 25
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Respectfully Submitted,

Sean Gernty
American Prane Foundation
Bozeman, Montana
Verification
I, , declare under penalty of perjury that the foregoing 18 true
and correct. Further, I that I am qualified and authorized to file this pleading.
Executed on lQ[’c_Q_QZ'Q ]

(date

(Signature)
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