
Pennsylvania Department of Environmental Protection |
Office of Chief Counsel j
400 Waterfront Drive [

Pittsburgh, PA 15222-4745 f
November 20,2007

412-442-4262
Southwest Regional Counsel Fax: 412-442-4267

Honorable Vernon A. Williams, Secretary
Surface Transportation Board
395 E. Street, SW.
Washington, DC 20023

Re: J.P Rail, Inc. - Lease and Operation Exemption - NAT Industries, Inc.
STB Finance Docket Number 35090

Dear Mr Williams:

Enclosed please find an original and 10 copies of the Commonwealth of Pennsylvania,
Department of Environmental Protection's Petition to Void Notice of Exemption, and for a
Cease and Desist Order, Order Extending Period of Stay, Order Requiring Submission of
Environmental Assessment, Order Extending Period for Submission of Comments/Petitions.

If you have any questions, please contact me at the above number. Thank you for you
consideration of this matter.

Sincerely,

James A. Meade
Assistant Counsel

Enclosure

c: John D. Hefiher (w/enc.)
James H M Savage (w/enc.)
U S. Army Corps of Engineers (w/enc.)
U.S. Environmental Protection Agency, Region lH (w/enc)
U.S. Fish and Wildlife Service (w/enc.)
Natural Resources Conservation Service (w/enc)
Pennsylvania State Clearinghouse (w/enc.)
Washington County Board of Commissioners (w/enc )
Westmoreland County Board of Commissioners (w/enc )
Town of Donora (w/enc)
Town of Monesson (w/enc.)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO 35090

J.P. RAIL, INC
LEASE AND OPERATION EXEMPTION

NAT INDUSTRIES, INC.

PETITION FOR.

VOID NOTICE OF EXEMPTION,

CEASE AND DESIST ORDER,

ORDER EXTENDING PERIOD OF STAY,

ORDER REQUIRING SUBMISSION OF ENVIRONMENTAL ASSESSMENT,

ORDER EXTENDING PERIOD FOR SUBMISSION OF COMMENTS/PETITIONS

FILED BY THE
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL PROTECTION

Approximately twenty-one days ago, the Commonwealth of Pennsylvania, Department of

Environmental Protection ("PaDEP") received notice that J.P. Rail, Inc. ("J.P. Rail"), a Class III

rail carrier, had filed its application to operate and exemption request for a one mile rail line

located in Washington County, Pennsylvania, known as the Donora Line ("Donora Line" or

"Line"), and to operate a waste transfer facility at its terminus. Approximately twelve days ago,

PaDEP learned that J.P. Rail had already commenced unauthorized operations at the Donora

Line, despite its representations to the Surface Transportation Board ("STB" or "Board") that

operations would not commence before Novembei 17, and despite imposition of a stay until



December 6,2007 issued by the STB. PaDEP has conducted a preliminary investigation of J F

Rail's operations and has found (1) evidence of misrepresentations by J P Rail to the STB; (2)

serious violations of environmental performance standards for waste operations within

Pennsylvania; and (3) the bases for potentially greater environmental harm.

PaDEP hereby requests that the STB void J.P. Rail's Notice of Exemption and order J.P.

Rail to immediately cease and desist from conducting any operations on the Donora Line, to

remove waste containing rail cars from this site and to refrain from bringing additional rail cars

to the Line. PaDEP further requests the STB to extend its stay currently in effect until the STB

rules upon the need for J.P. Rail to prepare and file an Environmental Assessment, to order J.P.

Rail to submit such Environmental Assessment, and for an order extending the time period for

interested parties to file comments and/or petitions.

STATEMENT OF INTEREST

PaDEP is the executive agency of the Commonwealth of Pennsylvania, with the duty and

authority to protect the public health, safety and environment pursuant to statutory mandate,

including but not limited to the Solid Waste Management Act, 35 P.S. §§ 6018.101 etseq.t the

Clean Streams Law, 35 P.S. §§ 691.1 etseq., the Air Pollution Control Act, 35 P.S. §§ 4001 et

seq, and the rules and regulations promulgated pursuant to those statutes. Among the

environmental protection responsibilities charged to PaDEP are the requirements to regulate the

storage, transportation, processing and disposal of solid wastes, ensure protection of the surface

waters and groundwater, and the air quality in the Commonwealth of Pennsylvania.



J.P. RAIL'S APPLICATION AND REPRESENTATIONS TO THE STB

On or about October 17,2007, J.P. Rail filed with the STB a Verified Notice of

Exemption Pursuant to 49 U.S.C 10902 and 49 CFR 1150.41 (hereinafter, "Exemption Notice,")

including a Verification of the facts contained therein signed by David M. DeClement

("DeClement"), an officer of J.P. Rail. No claim was made by J.P. Rail that it was authorized to

commence operations on the Donora Line prior to a ruling by the STB on its application.

On October 25,2007, the STB issued a stay of J P. Rail's proposed exemption until

December 6,2007, and directed J.P. Rail to supplement its filing with additional information.

The stay order allowed interested parties until November 29,2007 to file objections and petitions

for relief. This Board also ordered that "If the verified notice contains false or misleading

information, the exemption is void ab initio." On or about October 31,2007, J.P. Rail filed a

Supplemental Verified Statement by DeClement.

In its Exemption Notice, DeClement on behalf of J.P. Rail represented to the Board that:

a. J P. Rail planned to commence operations on or after November 17,2007,
f*

at least thirty days after the filing of its Exemption Notice (Exemption Notice, page 3).

b. J.P. Rail anticipates providing its services to existing customers of NAT

Industries. (Supplemental Verified Statement, Page 2, par. 11.)

c. Hie waste material shipped to the proposed Donora unloading facility

would be limited to construction and demolition waste (Exemption Notice, page 6). In its

Supplemental Verified Statement, J P Rail emphasized that the material "would exclude

municipal solid waste ("MSW") materials, energy resources, recyclable commodities, or ozone

depleting materials." (Supplemental Verified Statement, Page 2, par 7, emphasis in original).



d. No waste would be allowed to be deposited onto the ground at the

proposed Donora unloading facility (Exemption Notice, page 7), and

e. The criteria for exemption from Environmental Assessment and

Environmental Impact Statement requirements were satisfied (Exemption Notice, Page 8).

PaDEP'S PRELIMINARY INVESTIGATION

On October 25 and November 8,9,10,12,13 and-J6,2007, PaDEP representatives

inspected the 1 mile stretch of track known as the Donora Line, the connection with the Line at

milepost ML40 in Carroll Township, and the specific site proposed by J.P. Rail for use as a solid

waste transfer facility. During PaDEP's inspections, its representatives documented numerous

conditions of environmental concern, violations of Pennsylvania law, and apparent

misrepresentations to this Board by J.P. Rail. (See "Attachment A," Verified Statement of

Stanley Whitsel, Solid Waste Operations Supervisor, and accompanying inspection reports and

photographs, all incorporated herein by reference and identified as follows: Attachment A-l,

Inspection Report and Interviews dated November 5,2007; Attachment A-2, Inspection Report,

Interviews and Photographs dated November 9,2007; Attachment A-3, Inspection Report,

Interviews and Photographs dated November 10,2007; Attachment A-4, Inspection Report and

Photographs dated November 12,2007.)

Specifically:

a. J.P. Rail has already delivered a dozen rail cars of unconsolidated solid

waste to the Donora Line and the proposed solid waste nansfer facility, despite DeCIement's

representations to this Board that the line would not be put into operation until at least November

17,2007, despite this Board's issuance of a stay until December 6,2007, and despite the clear



statutory language that a Class III rail carrier may operate "only if the Board issues a certificate

authorizing said operation." 49 U S.C. 10902(a). Despite have no such authorization, J.P. Rail

has advised PaDEP that another six rail cars ore en route. (See Verified Statement of Stanley

Whitsel, also AttachmentsA-2 through A-4.

b. Based upon its ongoing investigation, PaDEP has found that NAT

Industries, Inc. stopped operating over 10 years ago and does not have any "existing customers."

J P. Rail misrepresented to this Board that its rail operator will service "existing customers of

NAT." (See Verified Statement of Stanley Whitsel.)

c. J.P. Rail's use of the Donora Line and solid waste transfer facility was not

confined to construction and demolition waste, as represented to the Board by DeClement.

While construction and demolition waste includes "wood, plaster, metals, asphaliuc substances,

bricks, block and unsegregated concrete" from building demolition (25 Pa. Code § 271.101), the

rail cars brought to this site also contained a significant amount of common garbage (MSW) and

recyclable materials, including paper, carpeting, various plastic wastes, commercial wood pallets

and poles (See Verified Statement of Stanley Whitsel and photographs attached.)

d. On November 8-10, J.P. Rail proceeded to transfer waste from two of the

rail cars into trucks. During this transfer process, a substantial amount of waste was deposited

onto the ground, and allowed to remain there for several days, contrary to J. P. Rail's statements

contained in its Exemption Notice that no waste would be deposited onto the ground Large
i

amounts of dust were released from the transfer operations, with no dust or fire suppressant ,
i

systems in operation. No measures to protect the ground water or surface waters (including the

very proximate Monongahela River) from contamination were in use. Waste constituents were



not monitored for radioactive contaminants. All of these actions and omissions, and many more,

took place in violation of Pennsylvania regulatory performance requirements'. (See Verified

Statement of Stanley Whitsel and attached photographs.)

e. J.P. Rail's use of the Line and waste transfer facility is dependent upon a

structurally unsound and potentially dangerous concrete transfer ramp. The ramp in question has

structural cracks, and is currently being held together by steel banding girders of questionable

structural integrity. The potential for environmental damage and personal injury resulting from

the failure of this ramp are significant (See Inspection Report, Attachment A-1.)

f. J.P. Rail has conducted earth-moving activities at the proposed waste

transfer site in order to prepare the site for use. Upon information and belief, PaDEP is

concerned that this site was used decades ago for the unauthorized deposit of stainless steel slag

waste, potentially high in chromium, nickel and other toxic metals. In light of J.P. Rail's

disturbance of soils and slag at this site, and the close proximity of the Monongehela River to this

site, PaDEP believes that soil sampling and an assessment of environmental conditions are

necessary to protect human health and the environment.

g. J.P Rail's application is not exempt from environmental review under 49

CFR1105.6(c)(2)(i), based upon information provided to PaDEP by J.P. Rail in a telephone

conference on November 15,2007 (average of 1 -3 rail cars of waste per day) and currently

available to PaDEP, because the actions proposed will cause operating changes that exceed the

thresholds established in 49 CFR 1105.7(e)(4) and (5). Specifically

1 PaDEP intends to address these violations via state administrative proceedings, pursuant to New York
Svsquehanna and Western Railway Coip v Jackson^ F3d ,2007,20071)8 App Lexis21083,but
believes they an relevant here to show an imminent threat to the public health and safety from J P Rail's
unauthorized operations, and a careless or reckless disregard by J P Rail of environmental standards

6



i. The proposed action will affect a "non-attainment area" designated

under the Clean Air Act for Ozone and P.M. 2 5, participate matter of microscopic

dimensions. (See Attachment B, showing that virtually all of Southwestern Pennsylvania,

including Washington County, is designated as non-attainment for these pollutants.)

ii. The proposed action will result in an increase in rail traffic of at

least 50 percent (measured in gross ton miles annually) on the Donora Line, a line which

sees extremely little use today (See 49 CFR1105.7(e)(5)(uXA)).

iii. The proposed action will result in an average increase in truck

traffic of 20 to 30 vehicle trips per day, which is more than 10 percent of the average

daily traffic on the road segment which must be used for solid waste transfer from the

proposed transfer facility, a portion of Nitrous Lane which sees a low amount of traffic

today (See 49 CFR 1105.7(e)(5)(ii)(c)).

PETITION TO VOID NOTICE OF EXEMPTION

Based on the foregoing, PaDEP petitions the STB for an order voiding J.P. Rail's Notice
f

of Exemption.

In a November 2,2007 Notice of J.P. Rail's filing, the STB stated that "[I]f the verified

notice [of exemption] contains false or misleading information, the exemption is void ab initio"

J.P. Rail's Notice contains at best misleading information and at worst, outright

misrepresentations. J P. Rail's proposed exemption should be voided.

As discussed in this Petition, J.P Rail filed its Notice of Exemption on October 17,2007.

In its Notice, J.P Rail stated to the STB that it would not commence operations at the Donora



Line until on or after November 17,2007,30 days after filing its Notice.2 That statement,

verified by DeCIement, was knowingly false as J.P Rail commenced operation on the Donora

Line on or before November 8,2007. J.P. Rail commenced operation despite an October 25,

2007 order from the STB delaying the effective date of the exemption until December 6,2007, in

an intentional and knowing violation of the Board's authority. For this reason, PaDEP

respectfully requests that this Board void, ab initio, J.P. Rail's Notice of Exemption

PETITION FOR CEASE AND DESIST ORDER

Based upon the foregoing, PaDEP petitions the STB for an order enforcing the STB's own

stay, and prohibiting J.R. Rail from operating the Donora Line and related solid waste transfer

facility at the site prior to the STB's determination as to whether an Environmental Assessment

must be filed, interested parties' review of and comment on such report, and the STB's ruling on

the application. As PaDEP's filing has demonstrated, the unauthorized operation is creating both

current and potential environmental harm to the Commonwealth of Pennsylvania. J.P. Rail

should immediately cease and desist from conducting any operations on the Donora Line, remove

waste containing rail cars from this site, and refrain from bringing additional rail cars to the Line,

until the STB lifts its stay and rules upon the pending application. J.P. Rail's application presents

no claim or basis for its authority to operate the Donora Line absent such a ruling by the STB

PETITION FOR ORDER EXTENDING PERIOD OF STAY

Based upon the foregoing, PaDEP requests the STB to extend the stay that is currently in

effect until the STB rules upon the need for J.P. Rail to prepare and file an Environmental

Assessment, until J.P. Rail submits a complete and thorough Environmental Assessment if

2 Pursuant to 49 U S C § 10902(a), J P Rail has no authority to operate the Donora Line until after the
exemption is granted by the STB
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ordered to do so by the STB, until interested parties have the opportunity to review and comment

upon the Environmental Assessment, and until the STB rules on J P. Rail's application

PETITION FOR ORDER REQUIRING SUBMISSION OF ENVIRONMENTAL
ASSESSMENT

Based upon the foregoing, PaDEP requests the STB to require J.P. Rail to prepare a

complete and thorough Environmental Assessment for its application. The application has not

been shown to be exempt from this requirement pursuant to 49 CFR 1105 6(c)(2)(i), because the

actions proposed will cause operational changes that exceed the thresholds established in 49 CFR

1105.7(e)(4)and(5).

Moreover, regardless of whether the proposed action would generally be exempt pursuant

to 49 CFR 1105 6(c)(2), this Board has the authority under 49 CFR 1105.6(d) to modify such

requirements based upon specific circumstances where the Board decides that a particular action

has the potential for significant environmental impacts. 49 CFR 1105.6(d). In light of the actual

and potential environmental consequences described above and documented in the attached

Verification, PaDEP requests this Board to require J.P Rail to file a complete Environmental

Assessment.

PETITION FOR ORDER EXTENDING PERIOD FOR SUBMISSIONS BY
INTERESTED PARTIES

Due to J.P. Rail's unauthorized operations on the Donora Line, PaDEP believes it is

necessary to file this Petition sooner rather than later As such, PaDEP's opportunity to conduct

its own investigation into the assertions made by J.P. Rail has been limited and, as a result, those

investigations have been hurried and remain incomplete at this time. As demonstrated above,

however, even this preliminary investigation has documented apparent misrepresentations in J.P



Rail's application, numerous environmental violations in the company's initial operations, and

reason to believe that toxic materials may be disturbed by site earth moving activities

PaDEP's request for an extension of time to submit comments and/or petitions for relief is

reinforced by the source of JP Rail's representations to the STB: Mr. David M DeClement, an

officer of J.P. Rail. Two years ago, U.S. District Court Judge Jerome Simandle specifically

questioned the accuracy of information that DeClement had provided to the Court on behalf of

J.P. Rail in furtherance of a similar waste facility JP.Rail.Inc v New Jersey Pinelands

Commission, 404 F. Supp. 2d 636,640, footnotes 63 and 84 (Dist of N.J., 2005) In light of the

apparent inconsistencies between statements by J.P. Rail to this Board regarding when and how

the line will be used, and the activities observed by PaDEP at the site, the Board should hold J P

Rail's application to the highest possible level of scrutiny, and allow interested parties additional

time to evaluate and provide comments to the STB.

CONCLUSION

PaDEP hereby respectfully requests that the STB order that J.P. Rail's Notice of

Exemption is void ab imtio, and that J.P. Rail immediately cease and desist from conducting any

operations on the Donora Line, remove waste containing rail cars from this site, and retrain from

bringing additional rail cars to the Line. PaDEP further respectfully requests the STB to extend '

its stay currently in effect until the STB rules upon the need for J.P Rail to prepare and file an !

3 "Not only did Mr DeClement represent to the Court at the hearing that he did not sign the Consent Order,
he denied that his client Magic Disposal, Inc was named as a defendant therein Both representations were shown to
be false"

A "At the hearing Mr DeClement was adamant in representing to the Court that the Consent Order had never
been recorded That representation was false "
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Environmental Assessment; to order J.P. Rail to submit such Environmental Assessment; and to

issue an order extending the time period for interested parties to file comments and/or petitions.

Respectfully submitted,

Date: November 20,2007

les A. Meade
X/Assistant Counsel

// PA ID No. 76493

John H. Herman
Assistant Regional Counsel
PA ID No. 64981

Office of Chief Counsel
400 Waterfront Drive
Pittsburgh, PA 15222-4745
(412)442-4262

FOR THE COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT OF
ENVIRONMENTAL PROTECTION
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PROOF OF SERVICE

I hereby certify that I am this day serving the foregoing Petition to Void Notice of ;

Exemption, Cease and Desist Order, Order Extending Period of Stay, Order Requiring

Submission of Environmental Assessment, Order Extending Period for Submission of .

Comments/Petitions, upon the persons and in the manner indicated below, which service satisfies '

the requirements of Pa. R. A.P. 121:

Service by first class mail addressed as follows: ;

John D. Heffher
1750 K Street, N.W, Suite 350
Washington, DC 20006

James H. M. Savage
1750 K Street, N.W. Suite 350
Washington, DC 20006 '

ii
U.S. Army Corps of Engineers
Scott Hans
Acting Chief, Regulatory Branch
Department of the Army
Pittsburgh District Corps of Engineers
1000 Liberty Avenue ,
Pittsburgh, PA 15222

U.S. Environmental Protection Agency
Region 3
1650 Arch Street (3PM52)
Philadelphia, PA 19103-2029

U.S. Fish and Wildlife Service
Pennsylvania Field Office
315 South Allen Street, Suite 322
State College, PA 16801-4850

Natural Resources Conservation Service
Greensburg Service Center
214DonohoeRoad
Greensburg, PA 15601-9217



I- -

Date:

I
Pennsylvania State Clearinghouse j
Health & Welfare Building
7th and Forster Streets
Harrisburg, PA 17120

i
Washington County
Board of Commissioners
Courthouse Square, Suite 702 '
Washington, PA 15301

i

Westmoreland County
Board of Commissioners
Main Office
2 North Main Street, Suite 101
Oreensburg, PA 1S601

Town of Donora
Donora Administrative Office
603 Meldon Avenue
Donora, PA 15033

Town of Monessen
Monessen Mayor's Office
100 3rd Street
Monessen, PA 15062

James A. Meade
Assistant Counsel
PA ID No. 76493
Office of Chief Counsel
400 Waterfront Drive
Pittsburgh, Pennsylvania 15222-4745
(412) 442-4262
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Verified {Statement of Stflnlff V^1^*1^

Stanley Whitsel, having been duly sworn according to law, hereby deposes and states that

he is authorized to make this Verification, has read the foregoing Petition Filed By The

' Commonwealth Of Pennsylvania, Department Of Environmental Protection, and the inspection

reports attached hereto, and knows the facts asserted therein are true and accurate as stated, to the

best of his knowledge, information and belief Further, the attached photographs are true and

accurate depictions of the J P Rail solid waste unloading operations on November 8-10,2007

.
Stanley Whilsel^

Subscribed and sworn to before me, a Notary Public, in and for the County of

Î Osy offf. Commonwealth of Pennsylvania, this Osy offffltewv-. 2007

M^. n K, / • _Notary Public < MCHWLKflMM. NOTAWPUBUO

My commission expires1 ,
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COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Protection

Greensburg District Office
November 5,2007

724-925-5432

SUBJECT: Report of Interview - Lue Ann Pawlick
Rail Transfer Facility
Donora Borough and Carroll Township
Washington County

TO:

FROM:

File

Stanley P
Operations S
Waste Mana

On October 25,2007, SWS George Sabocheck and I interviewed Lue Ann Pawlick, Executive
Director of the Middle Monongahela Industrial Development Association ("MIDA") at the
MIDA office in the MIDA Industrial Park in Donora. Pawhck's mailing address at MIDA is PO
Box 91, Donora, PA 15033 and her telephone number is 724*379-5600.

Pawlick was unaware of any type of proposed rail transfer facility m the area, but during the
interview she called a contact of hers named Wally Ray. According to Pawlick, Ray informed
her that there are indeed plans to deliver waste to the area via rail and that Ron Amata is involved
as is an individual named Jeff Umble who is a partner of Amah's. Apparently, the entity or
entities plan to deliver the waste via rail car over track owned by MIDA. Reportedly 75 cars of
waste left Atlantic City a week before are en route and expected to arrive at the site shortly.
Pawlick said that she is aware that Umble owns some riverfront property in Speers.

According to Pawlick, MIDA ceded control and operation of the rail line to Donora Borough
through a legal agreement one to two years ago. She agreed to provide a copy of that agreement
tome.

Attachment

cc: M. Forbeck
F DeNorscia
S.Whitsel
0. Sabocheck

OCC

(724) 379-5600
Fax 379-9108

l]Mwljck@)mmida com

MIDDLE MONONGAHELA INDUSTRIAL
DEVELOPMENT ASSOCIATION, INC

PO Box 491
DONORA. PA 15013

LubANNPAWUCK

Ditu-crnit



POBw«1, Donors PA 15033

Fax
To:

db&feU From-

Phorw

Re: cc.

For Review J Ploasa Comment Please Reply Picas* Recycle-



r

COMMONWEALTH OF PENNSYLVANIA
6S

COUNTY OF WASHINGTON

On flus, the JAfc day of \JpsrtS _ 2006, before me the undersigned

JT^authority, personally appeared tNQAts* f. mwfi .President of Middle

Monoogahela Industrial Development Association, known personally to me (or satisfactorily proven

by the oaths of credible witnesses) to be the psnon whose name is affiwl to the within Limited

Power of Attorney and acknowledged that he executed die same on behalf of the Middle

MonongaheJft Industrial Development Association for the purposes therein contained

IN TESTIMONY WHEREOF, I have hereunto set my haad and official seal

My Commission Bqm

COMMONWEALTH OP PENNSYLVANIA

Doon too. Mtohnpnn Oauttf

Mtmbtf



LIMITED POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS that MIDDLE MQNONGAHBLA

INDUSTRIAL DEVELOPMENT ASSOCIATION (hereinafter called MTOA) by and through

and on behalf of tu administrators, heirs, successors, agents, servants, employees and assigns, as

owner of the railroad trades located withm the Borough of Donora Industrial Pork and operated by

Consolidated Raj] Corporation, and pursuant to Memorandum of Agreement dated May >7, 2004.

and filed al Psnnsytamc Pubbc Utility CommuHOn Docket No A-OGJ 14730, does hereby make,

constitute, appoint and designate the BOROUGH OF DONORA, its administrators, heirs,

successors, agents, servants, employees and assigns, as its tine and lawful Agent ED act in. manage

and conduct all affairs related to maintenance and repairs of the railroad tracks located within me

Borough of Donora Industrial Park and to make applications for and receive grant monies and to

designate and authorize distribution of these grant monies fo: flic completion of any and aU needed

maintenance and repairs to the ratboad track* located within foe Borough of Dcmora Industrial Fade,

giving and granting ths said BOROUGH OF DONORA (be authority to act on behalf of MED A as

fully and effeotualJy to all intents and purposes MZDA might or could do, and hereby ratifying all

that the said BOROUGH OF DONORA shall lawfully do or cause to be dare by virtue of these

presents.

IN WITNESS WHEREO*. MIDDLE MONONGAHELA INDUSTRIAL

DEVELOPMENT ASSOCIATION hu hereunto set its band and seal this { ffc day

200li

MIDDLE MONONGAHELA ZNDUSTOAL
DEVELOPMENT CORPORATION

ATTEST.

President
Secretary



COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Protection

Greeiuburg District Office
November 5,2007

724-925-5432

SUBJECT: Rail Transfer Facility
Donora Borough and Carrol] Township
Washington County

TO: File

FROM: Stanley?
Operations Supervi
Waste Mana,

On October 25,2007, SWS George Sabocheck and I traveled to Donora Borough to locate and
inspect a parcel of property referenced in the attached correspondence as NAT Industries.

Upon arrival at the coal yard located on the river side of Route 837, two employees told us that
they had seen construction work in the last few weeks on an adjacent parcel of property on what
is the property located to the east of the coal yard property owned by Matt Canestrale.

We traveled to that property via the coal yard and observed that some evidence of fresh
construction was visible. An existing rail spur off the spur nearest the river had been extended
approximately 132 feet recently and Jersey barriers placed at the terminus of the spur for use as
bumpers. There was fresh earthwork in the vicinity of the track and the rails were slightly
different in color and usage than the eastern portion of the spur.

The spur runs directly past a concrete ramp on the south side of the rail spur. The ramp is
approximately 40 feet wide and a smaller ramp measuring approximately 18 to 20 feet wide had
been very recently constructed on the west side of the concrete ramp. The smaller ramp appeared
to have been constructed of earthen materials including coal refuse and stone. Precast concrete
stackable blocks were used on the north edge of the stone and earth ramp nearest the track to
prevent the earthen berm from collapsing onto the spur. Severe and very deep cracks were
observed on the three sides of the concrete ramp. These had been reinforced with bolted steel
beams to jacket the cracks on the three sides of the ramp and to apparently prevent at least some
collapse of the ramp particularly on the side facing the river. Those beams are now significantly
deteriorated and the integrity of the ramp and the portion facing the tracks is questionable
without further study.

Soils at the site are predominantly coal refuse and slag waste as is the access road leading east
from the ramp structure. The unpaved access road is in poor condition and runs approximately
400 yards to a short section that runs immediately adjacent to the Norfolk Southern main line. It
then joins with a paved road at the entrance to the Air Liquids plant where it becomes Nitrous
Lane and travels through the parking area at the Dyno Nobel plant and continues into and
ultimately through the Middle Monongahela Industrial Development Association ("MIDA")



Rail Transfer Facility -2- November 5,2007
Washington County

industrial park. The nearest homes are located approximately 450 yards from the concrete ramp
structure.

Aside from the recent construction activity, the NAT Industries property appears to have been
abandoned for a number of years. There is no rail crossing over the Norfolk Southern main line
to Route 837 at the site and the only vehicular access appears to be from the Canestrale coal yard
and via the Norfolk Southern right of way.

Attachment 1 - Whitsel Sketch Map
Attachment 2 - JP Rail, Inc application to the Surface Transportation Board (10/17/2007)

cc: M. Forbeck
F. DeNorscia
S. Whitsel
G. Sabocheck

OCC
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COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Protection

Greensbnrg District Office
November 5k 2007

724-925-5432

SUBJECT:

TO:

FROM:

Report of Interview - James A. Kohlbum
Rail Transfer Facility
Donora Borough and Carroll Township
Washington County

File

Stanley P. Whitsj
Operations Sup
Waste Managed

On October 25,2007, SWS George Sabocheck and I interviewed James A, Kohlbum, Plant
Manager of the Dyno Nobel North. America plant located along Nitrous Lane in Carroll
Township, Washington County. Kohlbum's mailing address at the plant is 1320 Galiffa Dnve,
Donora, PA 15033. His telephone number is 724-379-4770.

Kohlbum said that he had heard some discussions recently of a waste rail transfer facility on a
parcel of property located between Dyno Nobel and the coal yard. He believes that Donora
Borough officials brought it to the attention of the company. Kohlbum was uncertain of the
exact ownership of the property in question, but believed it was owned by a man with the
nickname of "Freckles" who may be deceased. He believes that the property is now owned by
Freckles1 daughters.

Kohlbum said that Dyno Nobel owns the property at which the Air Ljquide plant is located and
that Air Liquide owns no property. He further stated that Norfolk Southern built me portion of
me road known as Nitrous Lane between the Dyno Nobel Plant and Air Liquide. He believes
that Nitrous Lane is maintained by Donora Borough.

According to Kohlbum, Dyno Nobel has some concerns regarding the operation of a potential
transfer facility at the NAT Industries site. Presently, their main concerns relate to increased
vehicular traffic along Nitrous Lane as the route may run near their plant gate and parking area.
Additionally, Dyno Nobel uses a portion of the rail spur owned by the Middle Monongahela
Industrial Development Association for storage of rail cars and that use may be impacted by a rail
transfer operation

cc: M. Forbeck
F DeNorscia
S.Whitsel
G Sabocheck

^rHerman, OCC
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COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Protection

Greensburg District Office
November 13,2007

724-925-5432

SUBJECT:

TO:

FROM:

Rail Transfer Facility- November 9,2007 Inspection
Interview of Joseph Hammel
Interview of Ron Amati
Donora Borough and Carroll Township
Washington County

File

Stanley P. Whi
Operations S
Waste Managem

On Friday November 9,2007, SWS Bruce Gearhart and I traveled to Donora Borough and
Carroll Township to inspect the rail transfer facility operating at the property previously
identified as owned by NAT Industries. We arrived at the site at approximately 9:00 am.

Interview of Joseph Hammel:

Upon arrival at the site, we were met by an individual who identified himself as Joe Hammel, a
consultant for JP Rail. Hammel provided a business card with an email address and telephone
number of 724-333-3486. He said mat he lived in the Dominican Republic and was here to assist
in starting me rail transfer facility. Hammel said that he was unaware of specific operational
plans for the future of the facility and mat those questions should be referred to David Declement
of JP Rail at 609-703-9460.

According to Hammel, JP Rail has leased the property from NAT Industries of Donora. Hammel
had a copy of a lease that we viewed confirming that information. The lease covers one year
beginning October 1,2007 with three renewable one year options at the end of the first year. The
lease describes the site as being located along Route 837 between Dyno Nobel and Matt
Canestrale's property. The compensation was not clear. The least was signed by David
Declement, Director of Freight for JP Rail.

Hammel said that they had begun offloading the first of six rail cars loaded with Waste that were
staged at the site yesterday and that one truck load had been transported to Westmoreland
Waste's Sanitary Landfill yesterday and a second load had gone out earlier this morning. In
addition to Hammel, two employees were present at the site during the inspection. One appears
to be an equipment operator and the second a laborer. Hammel said that both of the men were JP
Rail employees.

I questioned Hammel regarding any additional cars of waste that were destined to the site and he
said that he had heard that 18 more were en route. He said that he had no idea of when they were



11/9/2007 Inspection and Interview of
Joseph Hammell

•2- Novemberl3,2007

scheduled to arrive and that they were loaded near Pleasantville, NJ which is located near
Atlantic City at another facility owned and operated by JP Rail.

Site Observations:

Six open-topped gondola rail cars had been delivered to the site since my last inspection. The car
capacity information and car numbers are listed below:

Carl
Car 2
Car 3
Car 4
Car 5
Car 6

Number
SRNJ500028
SRNJ500021
SRNJ500038
SRNJ500042
SRNJ500020
SRNJ500012

MaxWt
194100
194100
195800
195400
194000
193600

TareWt
68900
68900
67200
67600
69000
69400

Location
Offloading near ramp
Staged on Donora Line
Staged on Donora Lane
Staged on Donora Line
Staged on Donora Line
Staged on Donora Line

The cars, all green in color, appear to have been modified at some point to add additional
capacity. They are approximately 61 feet long. The car bodies are rusted in areas and show signs
of significant wear and tear. In several locations, there were holes exposing the waste contents,
several of which appeared to have been covered with patches, or in a tew cases, duct tape.

Car 1 was staged at the concrete ramp and a Volvo track hoe with a grappler attachment was
parked nearby. Some waste, including plasterboard, plaster, broken boards, miscellaneous
plaster dust, paper and other wastes were scattered on the surface of the ground in the vicinity of
the rail siding and the truck loading ramp where offloading was in process. Observation of the
contents of Car 1 from the top of the ramp shows it to be approximately one third offloaded The
waste contained in the car appears to be a mixture of construction demolition waste and other
municipal waste, No putrescjble wastes were visible.

Cars 2 through 6 were also observed and appeared to contain similar wastes Paper plans found
in Car 4 showed construction drawings for Harrahs Tower in Atlantic City, New Jersey.

At approximately 10*00 am, a combination waste transportation vehicle arrived as the site,
traveling through the Canestrale coal yard The vehicle consisted of a white over bhie Peterbilt
tractor pulling a dump trailer. The vehicle was operated by Brian Keith Whitlatch of 1074
SpnngerRoad,ScottdaIc,PA 15683 (DOB: 1/13/1958, PA OLN: 18-398-719). Thcwriterand
SWS Gearhart obtained the vehicle ownership information as follows:

Tractor owner;
Address:

.Tractor VIN:
FA registration:

Bruno A. Fronzagho, Jr.
110 Homewood Avenue
Belle Veraon, PA 15012
1XP5DB9X24D821944
AE58091 (PA)



11/9/2007 Inspection and Interview of -3- November 13,2007
Joseph Hammell

The tractoi door bore a sign indicating the vehicle was owned by Bruno Fronzaglio Trucking and
a USDOT number of 896392. Both units had new Act 90 stickers and the driver had copies of
the written authorizations by VIN in the cab of the vehicle as well as a municipal waste
transportation log. He provided a copy of a landfill ticket transported earlier this date to Sanitary
Landfill indicating that the gross weight of the vehicle was 51,540 pounds and a net weight of
17,600 pounds. The landfill ticket time was listed as 9:38 am on November 9,2007. There was
also a new municipal waste sign temporarily attached to the trailer frame.

At approximately 10:07 am, the employee operating the Volvo track hoe began to take scoops of
the waste from Car 1 and placed it in the trailer Heavy dusting was immediately evident and
continued throughout the loading process. The operator also appeared to drop municipal waste
onto the ground with nearly every scoop of waste removed from the rail car.

SWS Gearhart took photographs of the site. These will be attached to a separate report.

At the conclusion of the inspection, I notified Hammel mat the activity at the site represented
numerous violations of the Solid Waste Management Act and municipal waste regulations
regardless of the preemption issue including, but not necessarily limited to illegal disposal of
solid waste, no operational records, failure to transfer waste on a paved area, failure to transfer
waste indoors in an enclosed building, failure to control access to the site, a lack of operational
records, failure to control or prevent public nuisances and causing fugitive emissions during the
offloading process.

Interview of Ron Amati:

Upon conclusion of our inspection of the waste transportation vehicle, an individual known to
me as Ron Amati arrived at the site. Amati asked why I was present and I asked him the same
question. He repeatedly stated that he had no part in mis operation and that JF Rail made all of
the arrangements with the waste trucking company. He claimed (hat all of the waste
transportation paperwork (including specifically the landfill receipts) was in the name of JF Rail
and that he is not involved at all in the billing or brokering of this waste. Amati said mat I would
need to speak to David Declement of JP Rail because he knew nothing further and was not
involved at all in this operation other than his part ownership of Sanitary Landfill/Westmoreland
Waste.

Attachment - Whitsel Sketch Map

cc: M. Forbeck
F. DeNorscia
S. Whitsel
G. Sabocheck
*rHerman,QCC
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COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Protection

Greensburg District Office
November 14,2007

724-925-5432

SUBJECT:

TO:

FROM:

JP Rail Transfer Facility - November 10,2007 Inspection
Donore Borough and Carroll Township
Washington County \

File

Stanley P. Whit
Operations Supervi
Waste Mi

On Saturday November 10,2007, SWS Michael Planinsek and I traveled to Donora Borough and
Carroll Township to inspect the rail transfer facility operating at the property previously
identified as owned by NAT Industries. We arrived at Hie site at approximately 9:00 am.

Between the inspection conducted on November 9 and the morning of this date, an additional six
similar open-topped gondola rail cars filled to capacity with solid waste had been delivered to the
site and were staged with the others listed in the previous report. The table below lists all of the
cars presently stored at the site and their respective locations. Cars 7 through 12 arrived at the
site most recently.

Carl
Car2
Car 3
Car 4
Car5
Car 6
Car?
Car 8
Car9
CarlO
Carll
Car 12

Number
SRNJ500028
SRNJ500021
SRNJ500038
SRNJ500042
SRNJ500020
SRNJ500012
SRNJ500041
SRNJ500053
SRNJ500047
SRNJ500046*
SRNJ500058
SRNJ500050

MaxWt.
194100
194100
195800
195400
194000
193600
195500
190400
190600
190900
190700
190800

TareWt
68900
68900
67200
67600
69000
69400
67500
72600
72400
72100
72300
72200

Location
Partially emptied at end of spur
Offloading near ramp
Staged on Donora Une
Staged on Donora Line
Staged on Donora Line
Staged on Donora Line
Staged on Donora Une
Staged on Donora Line
Staged on Donora Line
Staged on Donora Line
Staged on Donora Line
Staged on Donora Line

At some point after the November 9 inspection, Car 1, which was then being offloaded, was
moved to its present location near the end of the spur at the site Car 2* was moved from where it
had been staged on the Donora Line to its present location at the offloading ramp on the spur.



November 10,2007 Inspection -2- November 14,2007
Mark Ward Interview

Observations of the interior of Car 1 indicate that it had been far from completely emptied prior
to moving it away from the offloading ramp. This is likely due to the limitations of the grappler
attachment on the Volvo track hoe being utilized at the site.

Site personnel were in the process of offloading Car 2 during this inspection. Severe dusting was
observed throughout the truck loading process With each scoop of waste taken from Car 2
observed during this inspection, dust was generated which blew with the prevailing winds toward
the Monongahela River.

Since the inspection of November 9, it was apparent that the amount of municipal waste that had
been spread onto the surface of the ground in the vicinity of the loading ramp had become much
larger. Waste, including cardboard, lumber, carpet scraps, plaster and wallboard, paper, plastic
bags and masonry were spread along the ramp structure on both sites of the tracks, on the ramp
and the truck loading ramp. The surface of the ground in the vicinity of the tracks and rear of the
truck loading ramp also appear to have a plaster dust coating. SWS Planinsek photographed
these conditions.

A second Bruno Fronzaglia Trucking combination waste transportation vehicle is in use to
shuttle loads from the JP Rail site to Westmoreland Waste's Sanitary Landfill. These waste
transportation vehicles are no longer using the coal yard for access to and from the site, but are
traveling along Nitrous Lane to the Norfolk Southern right-of-way and then enter the site from
the right-of-way.

The access road from toe site through the Norfolk Southern right-of-way is unpaved to its
intersection with Nitrous Lane at the entrance to the Air Liquide plant Onsfte, the road is in
poor condition and appears to be composed mostly of coal refuse materials with an unknown
subbase. The Norfolk Southern right-of-way to Nitrous Lane is of better construction with a
gravel and slag base. Problems with this approach route include the possibility of tracking mud
from the site onto the right-of-way as well as Nitrous Lane. Some tracking is already evident on
Nitrous Lane and was photographed during the inspection. The width of Nitrous Lane'near its
terminus may become problematic if two tractor trailers pass, but this situation could be very
dangerous on the right-of-way with active rail traffic. The right-of-way is not of sufficient width
to allow two vehicles to pass one another.

SWS Planinsek and I also viewed the contents of Cars 7 through 12 and photographed them As
was the case with Cars 1 through 6, at least some portion of the waste is not construction-
demolition waste and appears to consist of other types of municipal waste No obvious evidence
of putreacible waste was located. There is a large amount of plaster, wallboard and other dry
materials that will generate large quantities of dust when offloaded It appears as if during
loading of the rail cars, personnel apply materials such as pallets, telephone poles and chicken
wire to the exposed waste to prevent it from blowing from the cars during transport



I .
November 10,2007 Inspection -3- November 14,2007
Mark Ward Interview

Interview of Mark Ward:

Upon arrival for the inspection, SWS Planinsek and I were met by Joe Hammel, previously
identified, and a man who identified himself as Mark Ward. Ward said that he was a principal of
JP Rail and later indicated that his background was in engineering and that he had experience in
tire fuel processes

Ward said that JP Rail nude all of the arrangements for use of the site including entering into a
lease with NAT Industries and retaining the waste transporters. I asked Ward if that were the
case, why Aman Environmental appears as the customer billing name on weight tickets for the
loads delivered to the landfill from the site. Ward responded that they have a "billing
arrangement" with Amah*.

Ward said that a load of waste had already been delivered to the landfill this morning and that
they were presently working on the second load which was completed during the inspection.

I advised Ward that irrespective of any potential preemption of permitting requirements, there
were specific operational standards and statutory requirements for this site which were being
violated on a continuing basis. I advised him that disposal of waste was occurring in the vicinity
of the offloading ramp and that the dust situation was also a violation of the transfer operational
regulations. I further advised Ward that this type of operation is required to be conducted
indoors on an impervious surface and not outside in the open air.

Ward agreed that something needed to be done regarding the dust and that the company uses fire
hoses at other locations, but there is no ready source of water at this location He said they were
looking into a water truck with the coal yard.

I also advised Ward that there were numerous other operational violations including lack of
access control, lack of a sign and daily operational records violations, waste monitoring
violations and that Hammel had been advised of the same violations yesterday.

Ward said that the company would favor a meeting to discuss the situation and I provided him
with my business card to make contact in the following week.

cc: M. Forbeck
F. DeNorscia
S. Whitsel
G. Sabocheck
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