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SURFACE TRANSPORTATION BOARD

STB Finance Docket No 33388 (Sub-No. 101)

In re CSX TRANSPORTATION, INC.
Petitioner

REPLY OF FRANK VITALE AND FRANCIS VITALE TO
CSX TRANSPORTATION, INC.'S PETITION FOR DECLARATORY ORDER

Respondents Frank Vitale and Francis Vitale (the "Vilales") respectfully submit this

Reply to the Petition for Declaratoiy Order (the "Petition") filed by CSX Transportation, Inc

("CSXT")' We also respectfully refer this Board to the accompanying affidavits of Gene A

Davis, P E and Francis Vitale.

INTRODUCTION AND SUMMARY

In the Petition, CSXT alleges that it "has terminated"' an agreement (the "Agreement")

with the Vitales under which CSXT's predecessor-in-interest, Consolidated Rail Corporation

C'Conrail"), contracted to sell the Vitales seven acres of land in Queens, New York (the

"Property'') subject to a railroad easement (the "Railroad Easement1') CSXT asks this Board to

approve its alleged nght to terminate the Agreement, arguing that the Agreement would

1 The Vitales have not been formally made parties of record, but the Board granted their request
for an extension of time to file this Reply until November 26,2007 Also, CSX served counsel
for the Vitales with the Petition, obviously acknowledging that the Vitales are the real parties in
interest herein. Accordingly, we hereby request that the Board make the Vitales parties of
record
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supposedly interfere with railroad operations, and thus interfere with the implementation of the

Conrail Consolidation"

The Vitales respectfully request that this Board dismiss the Petition, or in the alternative

deny it, on the following grounds (among others)

First, contrary to the position that it has taken before this Board, CSXT has certified to

the New York State Department of Transportation ("NYSDOT") that there will be no

interference with railroad operations CSXT represented to NYSDOT that

The Railroad Easement ensures that the Railroad mil be able to continue to use
the Property for rail transportation purposes, as the Railroad intends to do. The
Agreement also provides, among other things, that:

Construction by Purchaser will proceed in a manner that will not
unreasonably interfere with the operation of trains ....

(Request for Determination That Preferential Right of Acquisition Does Not Apply, or

alternatively, Request for Release of the Preferential Right of Acquisition, under Section 18 of

the Transportation Law of the State of New York, Dec 24.2004, p. 2) ("CSXT's Section 18

Apphcatton")(Ex A) (emphasis supplied).

CSXT made this certification to NYSDOT that there would be no interference with rail

operations in December 2004 That was more than six years after the August 22, 1998 "Control

Date" (when CSXC and NSR acquired control of Conrail), more than five years after the June 1,

1999 "Split Date" (when the Conrail assets were divided between CSXT and NSR), and more

"CSX Carp etal— Control—Conrail, Inc */<//, 3 S.TB 196(1988)(uContt»/7")andCSY
Corporation and CSX Transportation, Inc, Norfolk Southern Corporation and Norfolk Southern
Railway Company—Control and Operating Leases/Agreements—Conrail Inc and Consolidated
Rail Corporation [Petition for Supplemental Order] Decision No 2, STB Finance Docket No
233388 (Sub No 94)(STB served Nov 7, 2003)("Coww/ //") Conrail I and Conrail II are
collectively referred to in the Petition, and herein, as the "Conrad Consolidation " CSX
Corporation is referred to herein as "CSXC" Norfolk Southern Corporation and Norfolk
Southern Railway Company are referred to herein collectively as "NSR" CSXT and its
predecessors in interest are also referred to as the "Railroad."
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than a year after the August 27,2003 "Acquisition Date" (when CSXT acquired ownership of the

Line) CSXT thus made its own determination that there would be no interference with

railroad operations; it did not merely inherit a determination made by Conrail

Second, in fact, the Agreement will not interfere with railroad operations The

Agreement provides for a Railroad Easement seventy-five (75) feet wide and twenty-two (22)

feet high so that the Railroad can "use, operate, maintain, repair, replace and inspect the

Reserved Tracks and Equipment as and when the same may be necessary or desirable "

(Agreement H 2) (Petition Ex. 1) That Railroad Easement gives CSXT far greater clearance than

is provided by the numerous existing overpasses that go over this railroad line (the "Line"), as

detailed in the accompanying affidavits of Mr Davis and Mr Vitale.

Indeed, construction has just been completed on two such overpasses, with lower

clearances than the Railroad Easement, within the very Property that is the subject of the

Agreement, as part of NYSDOTs reconstruction of the Brooklyn Queens Expressway ("BQE")

CSXT consented to the construction of those overpasses, and worked closely with NYSDOT

CSXT states in its Petition before this Board that the NYSDOT project "will not interfere with

its current or future operations over the Line " (Petition at p 12) (emphasis supplied). CSXT

thus tells this Board that NYSDOT's recent construction of overpasses, within the Property that

is the subject of its Agreement with the Vitales, will not interfere with current or future railroad

operations Those overpasses have lower clearances than arc provided by the Railroad

Easement How can CSXT then ask this Board to speculate that the Vitales' project, which will

give the Railroad greater clearances, would in some unspecified way interfere with railroad

operations9
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Third, the Agreement similarly ensures that the Vitales' use of the Property will not

interfere with Railroad operations The Vitales intend to build a structure that spans the Line

(allowing room for the Railroad Easement), and to construct buildings (including both residential

and commercial) on that structure. The Agreement fully protects CSXT by providing, among

other things, that "Construction by Purchaser will proceed m a manner that will not unreasonably

interfere with the continued operation of trains " (Agreement \ 4(B)) Additionally, the

Agreement provides that the "Final Plans and specifications will be subject to the final review

and written approval of Conrad's Chief Engineer" (Agreement \ 8(b))

There is nothing unusual about constructing buildings on a structure over a rail line.

CSXT and other railroads recognize that the construction of buildings over rail lines does not

interfere with railroad operations—as long as there is sufficient clearance, as the Agreement

specifically provides. In fact, a "Target" superstore was just built over this Line south of the

Property The New York Metropolitan Transportation Authority ("MTA") has just solicited

proposals for the construction of 12 million square feet of residential and commercial space, a

cultural building, shops, and parks on '"platforms over the Long Island Rail Road tracks on both

sides of 1 llh Avenue" in Manhattan "In Kailyards, Seeing a Blank Canvas on the Hudson," The

New York Times, p B5 (Nov 19,2007). The lines that use the Manhattan railyards arc highly-

used rail lines, with hundreds of trains daily, unlike the little-used Line over which the Vitales

intend to build

Fourth, CSXT's claim of interference with railroad operations is also negated by the

conduct of CSXT and its predecessor-m-interest, Conrail, over the past twenty years. As

detailed below, this Agreement was signed in 1986 It was approved at the highest levels of

Conrail—by L Stanley Crane, Chairman and Chief Executive Officer, under a delegation of
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authority by Conrail's Board of Directors. Between that date and 1999, the parties executed

more than fifty separate agreements to extend the date for closing under the Agreement With

each extension, the Railroad re-affirmed the validity of the Agreement, and made no claim

whatsoever that the Agreement would interfere with railroad operations

Fifth, CSXT's claim that its predecessor, New York Central Lines LLC ("NYCentral")

"terminated" the Agreement in 2002 (Petition, p 6) is also false To the contrary, in 2002

NYCentral took the position that the "parties had failed to agree on the material terms of [the

Agreement]" and that the Agreement therefore was "'non-binding" (Petition, Ex 3). NYCentral

never took the position that it had terminated the Agreement—let alone that it had done so based

on a view that the Agreement would interfere with railroad operations Indeed, CSXT's further

statement that CSXT "notified the Vitales that CSXT terminated the Agreement" is similarly

without basis (Petition, pp 8-9) CSXT never notified the Vitales of any supposed termination,

or the reason therefor. The first that the Vitales learned of the supposed termination was when

they were served with the October 4,2007 Petition.

Sixth, between 2002 and 2007, the Vitales have been engaged in arbitration and litigation

with NYCentral and CSXT, m which the Vitales sought to enforce the Agreement NYCentral

and CSXT lost the arbitration and litigation The Arbitration Award directed that the Railroad

specifically perform under the Agreement and convey the Property to the Vitales, subject to the

Railroad Easement The Arbitration Award was confirmed by the Supreme Court of the State of

New York, County of Queens, and a Judgment was entered against the Railroad The Railroad

did not appeal that portion of the Judgment that directed the Railroad to convey the Property to

the Vitales, subject to the Railroad Easement. Instead, the Railroad merely appealed from a

portion of the Judgment directing further proceedings before the Arbitrator relating to financial
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issues (the Railroad lost the appeal, and the Judgment was affirmed in all respects) The Vitalcs'

recent motion seeking to compel the Railroad to participate in further arbitration on these issues,

as required by the Judgment, precipitated the filing of this Petition

At no time during the five-year period in which the Parties have been in litigation did

either NYCentral or CSXT take the position that the Agreement would interfere with railroad

operations. Indeed, shortly after the Arbitration Award directing specific performance was

issued, CSXT accepted it and, m accordance with its directive, it filed CSXT's Section 18

Application, quoted above, in which it explicitly represented to NYSDOT that the "Railroad

Easement ensures that the Railroad will be able to continue to use the Property for rail

transportation purposes1' and that the Agreement ensures that "Construction by Purchaser will

proceed in a manner that will not unreasonably interfere with the operation of trains ...." (Ex, A).

Seventh, CSXT's claim that "a greater public benefit would arise from acquisition of a

part of the right-of-way by the state of New York" than from the Agreement (Petition, p 12) is

based on a misapprehension of the facts NYSDOT has already acquired a part of the right-of-

way for expansion of the BQE—which reduces the Property to be conveyed under the

Agreement from about seven acres to about six acres The Judgment specifically took note of

that fact, and thus directed further proceedings before the Arbitrator relating to an adjustment of

the purchase price or the award to the Vitales of an equitable share of the condemnation award.

The Supreme Court explicitly found that NYSDOT1 s acquisition of one acre of the Property did

not relieve the Railroad of its obligation to convey the remaining six acres of the Property to the

Vitalcs, subject to the Railroad Easement, under the Agreement. (Ex. B) Thus, there is no

inconsistency between NYSDOT's acquisition of part of the Property and the Vitalcs' right to

specific performance of the Agreement with respect to the remainder of the Property.

-9-
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Eighth, in the arbitration proceedings, the Railroad disclosed that the real reason why it

wanted to be relieved of its obligations under the Agreement CSXT sought to introduce an

appraisal of the Property, showing that the Property was worth far more money than it would

receive if it went forward with the Agreement with the Vitales CSXT's counsel candidly

admitted that CSXT sought to be relieved of its obligations under the Agreement because the

value of the Property had increased since the Agreement was signed (NY Central v Vnale,

Arbitration, Transcript, June 15,2004, p. 8,1 9-15, p 16,1 21-p 17,1 11) (Ex C) CSXThas

no right to terminate an Agreement to sell real property on the pretext that it would interfere with

railroad operations when the real reason it wants to terminate the Agreement is that it thinks the

pnce is too low

Ninth, this is a single, one-time contract for the sale of a piece of real estate It is not a

dispute over wages, or rates, or fees that would have an ongoing financial impact on the complex

finances of operating a railroad Even if CSXT is correct that the sales pnce of the Property is

below its current fair market value, (a) that is not grounds to terminate the Agreement, (b) there

will be no ongoing impact on the finances of railroad operations, and (c) the one-time dollar

impact is insignificant to CSXT and its parent corporation, CSXC, as discussed in greater detail

below

In sum, all of the evidence—including CSXT's own representations to NYSDOT—

shows that there will be no interference with railroad operations or the implementation of the

Conrail Consolidation There is one reason, and one reason alone, for CSXT's Petition. CSXT

believes that the price under which it is obliged to sell the Property to the Vitales is below the

current fair market value, and it is seeking an end-run to avoid compliance with the Arbitration

-10-
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Award and Judgment directing it to convey the Property to the Vitales That is not grounds to

terminate an Agreement, and not grounds to invoke this Board's jurisdiction

CSX's Petition is an abuse of this Board's vital role in the transportation system of the

United States This Board lacks jurisdiction to grant CSXT permission to terminate the

Agreement (or to approve such termination), because the Agreement will not interfere with

railroad operations or the implementation of the Conrail Consolidation, and because all issues

relating to the enforceability of the Agreement have already been determined, both in the

Arbitration, and in the courts of the State of New York3

The Vitales respectfully request that the Petition be dismissed, or alternatively, that all

relief sought in the Petition be denied

1. THE FACTS

A. The Agreement to Convey Property Subject to a
Railroad Easement

The Agreement by which Conrail agreed to convey the Property explicitly reserves, for

the Railroad, a Railroad Easement designed to allow for continued railroad operations, and it

incorporates myriad protections to make sure that the Vitales' construction project on the

Property in no way interferes with those operations

3 CSXT's Petition appears to take the position that, if it had the right to terminate the Agreement,
it would have no further financial obligations to the Vitales While that is not an issue for this
Board (but is, instead, a matter for the Arbitrator and the New York courts), CSXT is incorrect,
as a matter of law A Judgment has already been entered against CSXT holding that the
Agreement is valid and binding CSXT is in breach of the Agreement, and in violation of the
Judgment (because CSXT has refused to convey the Property, as required by the Judgment)
Even if CSXT had the right—which it does not have—to terminate the Agreement m 2007, that
would not roll back the clock, and relieve CSXT of the obligations that it has already incurred
under the Agreement

- 1 1 -
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1. The Clearances Maintained by the Railroad
Easement

The Railroad Easement reserved for Conrail in the Agreement preserves clearances far in

excess of what is required for continued—or any conceivable expansion of—railroad operations

on the Line crossing the Property. Specifically, it provides

RESERVING UNTO CONRAIL a seventy-Jive (75) foot wide easement
identified on the attached plans, which easement shall extend upward only to a
horizontal plane, but running parallel to the underlying rail line and measured
twenty-two (22) feet, vertically above top of rail of said Reserved Tracks
(hereafter called 'excepted space") the foregoing easement being reserved by
Conrail to use, operate, maintain, repair, replace and inspect the Reserved Tracks
and Equipment as and when the same may be necessary or desireable

Agreement, 12 (emphasis supplied) The Agreement also further specifies a

minimum horizontal clearance of 16'00 from the center line of track on the east
side and 10'00 from the center line of track on the west side and a vertical
clearance of 22'00" from top of rail shall, at all times be maintained by Purchaser.

(Agreement H 10)

2. The Railroad's Rights with Respect to Any
Construction, Which Ensure That There Will Be
No Interference with Railroad Operations

Furthermore, the Agreement provides that the Railroad be given at least three months

notice prior to commencement of construction on the property, it requires the Vitales to pay for

the estimated costs of rehabilitation and relocation of tracks underlying and adjacent to the

structure to be constructed, it reserves for the Railroad the right to inspect the construction from

time to time; and it specifics that "Construction by Purchaser will proceed in a manner that will

not unreasonably interfere with the continued operation of trains beneath the area of Purchaser's

ownership " (Agreement H 4(B))

The Agreement also incorporates a Construction Contract (Agreement Exhibit C), and

explicitly states that the

-12-
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Final Plans and specifications will be subject to the final review and written
approval of Conrad's Chief Engineer Conrail hereby agres [sic] to use its best
efforts to approve such Building plans, specifications and design computations
within sixty (60) days of their receipt at the office of Conrail's Chief Engineer
Design and Construction. , or if such approval is not given, Conrail agrees to
specify its objections thereto within such time.

Agreement, U 8(B). The Agreement also provides that the

placement of the support columns and structures plans shall be subject to the final
review and written approval of Conrail's Chief Engineer with respect to
ascertaining whether said columns and structures are within the limits set out in
the various schedules and plans appended hereto.

(Agreement * 8(D)) Furthermore, it reserves the right for Conrail, after receipt of notice of

completion of all construction work, to examine the location of column placements and to satisfy

itself that there are no objectionable encroachments (Agreement H 8(D))

Additionally, the Agreement obligates the Vitales to provide, at their own expense, all

necessary protective and safety measures, such as crash walls, warning signs, lighting,

inspectors, watchmen, flagmen and other precautions reasonably necessary for purposes of

protection and/or safety, and incorporates by reference current AREA Specifications for crash

walls protecting supporting columns located within 25 feet of the centerlme of track (Agreement

H 11 (A)) In the Agreement, the Vitales also k*agree[d] to grant such easement of access to rights

of way as Conrail may require to allow their personnel access to any of its facilities, and agreefd]

that any access will remain for as long as required by Conrail personnel, its successors and

assigns" (Agreement ^ 12)

The Agreement also provides that the Parties are to confer with respect to construction

scheduling and safety procedures and makes the Vitales responsible for all costs incurred by

Conrail in connection therewith (Agreement H 13) Additionally, it imposes comprehensive

indemnity and insurance obligations on the Vitales with respect to the Vitales* construction

-13 -
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project at the Property (Agreement H 14), negating the Railroad's expressed concerns in this

proceeding about possible liability claims4

Careful review of the Agreement shows that the parties took great care to make sure that

the Vitales* plans for the Property will not interfere with railroad operations, leaving both ample

vertical and horizontal clearances to accommodate current and possible future operations on the

Line, and reserving for the Railroad nghts of approval of construction plans and input into safety

procedures and scheduling

CSXT's eleventh-hour unsubstantiated concerns about interference with railroad

operations on the Line, in light of these contractual provisions Just do not ring true

B. The Line

The Line is lightly used, with approximately one loaded tram and one empty train

traversing the Line each day

As reviewed in the accompanying affidavits of Gene A Davis, P E and Francis Vitale,

there arc at least 46 existing overpasses (structures built over the Line), on the section of this

Line that goes through Brooklyn and Queens (two of the five boroughs of the City of New

York), which includes the Property Some of these existing overpasses are as narrow as thirty

(30) feet wide, and as low as seventeen feet-six inches (17*16") high That is far less clearance

than that provided in the Agreement—which mandates a Railroad Easement seventy-five (75)

feet wide and twenty-two (22) feet high Some of these lower, and narrower, overpasses have

just been built—with CSXT's consent

4 Additionally, the Agreement specifies particular requirements for ventilation, lighting and
access (Agreement U 17), and also obligates the Vitales to relocate existing drainage ditches, at
their own expense, so as not to interfere with existing access roadways and railroad operations,
and only upon approval by Corn-ail's Chief Engineer (Agreement U 18)
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CSXT's allegation in the Petition that the Agreement will create a ''choke point"

(Petition, p 11) or an "unnecessary bottleneck" (Petition, p. 12] is simply false Building a 47th

overpass over the Line, particularly one which is much wider and taller than existing overpasses,

does not create a bottleneck

The existing overpasses include the following*

• NYSDOT recently re-built an overpass at Broadway, on the northern boundary of the

Property that is the subject of the Agreement This was built after the Acquisition

Date (when CSXT took ownership of the Line), and thus was apparently done with

CSXT's consent This overpass leaves a clearance for the Railroad that is only thirty

(30) feet wide and twenty (20) feet high, and extends approximately 100 feet long,

along the Line As noted above, CSXT has represented to this Board that this

construction by NYSDOT will not interfere with railroad operations

• NYSDOT also recently rebuilt the Roosevelt Avenue Bridge, which is located within

the boundaries of the Property that the Vitales are purchasing The Roosevelt Avenue

Bridge has a horizontal clearance of only thirty (30) feet, and vertical clearance of

only eighteen (18) feet, substantially less than the clearances dictated by the Vitale's

Agreement with the Railroad. Here, again, CSXT has represented to this Board that

this construction by NYSDOT will not interfere with railroad operations.

• There is an existing overpass at Metropolitan Avenue, along the Line south of the

Property That overpass includes a cemetery and retail stores built over the Line The

railroad tunnel underneath the cemetery and retail stores has thirty (30) feet of

horizontal clearance on a sixty (60) foot nght of way, and only a seventeen feet-six
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inch (17*6") vertical clearance. These clearances are significantly smaller than those

reserved for the Railroad by the Agreement

• Also south of the Property, on the very same Line, a "Target" superstore and parking

facility is being constructed on top of a new overhead bndge with span openings

thirty (30) feet wide (at the existing track) and having twenty-two feet six inch

(22'6") of vertical clearance.

• This Line also passes under a lengthy tunnel in the Bushwick section of Brooklyn, on

top of which are major roadways, streets and private residences

Given these existing overpasses, there is absolutely no basis for CSXT's contention that

the Railroad Easement specifically preserved in its Agreement with the Vitales would not be

adequate to ensure no interference with railroad operations

C. The Railroad's Repeated Re-Affirmation of
the Agreement Between 1986 and 2001

The Agreement was approved at the highest levels of Conrail in 1986, and the validity of

the Agreement was repeatedly re-affirmed by the Railroad over the ensuing fifteen years.

The Parties entered into the Agreement on February 20,1986 (Agreement p 1), and the

Agreement was specifically approved by Conrad's then-Chairman and Chief Executive Officer,

L Stanley Crane in a memorandum dated December 5,1986 (Ex D). Mr. Crane also executed a

Delegation of Authority on that date (Ex E), whereby he delegated to the Vice President—

Information Systems and Administrative Services, and the Vice President—Real Estate,

"authority to execute and deliver on behalf of [Conrail] any and all documents necessary or

desirable to transfer any and all right, title and interest in and to [the Property] to Frank

Vitale and Francis Vitale, or the nominee thereof"
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Although the Agreement contemplated that closing would take place within eighteen

months of the date of the Agreement, the parties agreed to adjourn the closing Between July 7,

1987 and May 26,1999 (a penod spanning nearly twelve years), the Vitalcs and the Railroad

executed more lhan fifty written modification agreements extending the closing date under the

Agreement (Ex F) Each time it executed one of those modification agreements the Railroad

re-affirmed the continued validity of the Agreement. The Railroad never took the position,

during all that time, that the Agreement was terminated—or that it was subject to termination—

because it would interfere with railroad operations.

Furthermore, although the Railroad now represents to this Board that it sent the Vitales

notice of its termination of the Agreement on May 22,2002 (Petition, p 6), the actual letter that

was sent to the Vitalcs (Petition, Ex. 3) did not, by any stretch of the imagination, purport to

terminate the Agreement (whether on grounds of interference with railroad operations or on any

other basis). To the contrary, that May 22,2002 Letter took the position that conditions

precedent to closing had not been met and that the Agreement was non-binding. The words

"terminate" or "interference with railroad operations,'1 or similar language, appear nowhere in

that letter CSXT's suggestion that the Vitales failed to accept the "termination" of the

Agreement and, instead, sought arbitration (Petition, p 6) is a distortion of the facts The Vitales

commenced arbitration after CSXT's predecessor NY Central took the position that the

Agreement was unenforceable The first time CSXT or any of its predecessors ever took the

position that the Agreement was terminated—or should be terminated because it would interfere

with railroad operations—was on October 4,2007, when it filed this Petition

-17-
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D. Proceedings in Arbitration, in Court, and Before the
New York State Department of Transportation, from
2002 to 2007, Relating to the Agreement

1. The Arbitration and Court Proceedings

The Vitalcs commenced arbitration against the Railroad seeking specific performance of

the Agreement, which included a broad arbitration clause, more than five years ago (Exhibit G)

The Railroad resisted arbitration and commenced a proceeding in New York State Supreme

Court, Queens County ("Supreme Court"), seeking to stay the arbitration (Exhibit H) In

resisting the arbitration, the Railroad argued that the arbitration should be stayed because the

Agreement was not enforceable, but it never asserted that the Agreement was terminated or

should be terminated because it would interfere with railroad operations The Vitales opposed

NY Central's application to stay the arbitration and filed a cross-petition to compel arbitration

(Exhibit I) In April 2003 the Supreme Court denied the Railroad's petition to stay the

arbitration, granted the Vitalcs1 cross-petition to compel arbitration, and directed the Parties to

proceed to arbitration (Exhibit J)

In 2004, the Vitales and the Railroad jointly appointed Professor Robert M Zinman of St

John's University School of Law (the "Arbitrator" or "Professor Zinman") as the sole Arbitrator

to hear and determine all issues in the arbitration (Exhibit K) Arbitration hearings took place

during the summer of 2004 Thus, the hearings took place a full year after the "Acquisition

Date" when CSXT acquired ownership of the Line At the hearings, the Railroad's counsel

advised the Arbitrator of CSXT's acquisition of the Line, making clear that CSXT was now the

party to the Arbitration, and indeed stating that, during the hearings, when the Railroad's counsel

made reference to "Conrail" he intended to refer also to CSXT (NY Central v Vitale,

Arbitration, Transcript. June 15,2004, p 7,1 915) (Ex C)
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Prior to and dunng the arbitration, both parties recognized that the Railroad might not be

able to convey all of the Property, and that further arbitration might be required with respect to a

possible condemnation of a portion of the Property Dunng the Arbitration, the Railroad argued

that the Agreement was unenforceable, but it never took the position that the Agreement had

been, or should be, terminated because it would interfere with railroad operations The

Arbitrator issued his award in late September 2004 (the "Award") (Exhibit L), specifically

determining that the ''Agreement represents a binding contract for the sale of the real estate

described therein'1 and awarding the Vitales specific performance of the Agreement, among other

things

2. CSXT's Certification to NYSDOT That the
Agreement Will Not Interfere with Railroad
Operations

After entry of the Award, and in accordance with its direction, the Railroad submitted

three applications to the NYSDOT under Section 18 of the Transportation Law of the State of

New York in late December 2004, requesting a determination that the preferential right of

acquisition reserved to the NYSDOT does not apply to the sale of the Property to the Vitales, or

in the alternative, for release by the NYSDOT of such right (Exhibit A) In those applications,

required under New York State law whenever a railroad embarks on a sale of real property, the

Railroad explicitly represented to the NYSDOT that "the Railroad Easement fin the

Agreement] ensures that the Railroad will be able to continue to use the Property for rail

transportation purposes, as the Railroad intends to do " (Exhibit A) (emphasis supplied)

In early 2005, the NYSDOT granted the releases requested in CSXT's Section 18

Applications for the entirety of the Property (Exhibit M), thus permitting the closing on the sale

of the Property to go forward Nevertheless, CSXT refused to close
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3. Confirmation of the Arbitration Award, and
Entry of Judgment Against the Railroad

Because the railroad refused to close on the sale, it therefore became necessary for the

Vitales to make application to the Supreme Court for confirmation of the Arbitration Award so

that a judgment could be recorded against the Property (Exhibit N)

NY Central opposed confirmation of the Arbitration Award on the grounds that it could

no longer perform the Agreement because a portion of the Property—about one acre out of a

total of seven acres—had been taken in eminent domain (after entry of the Arbitration Award

and issuance of the Section 18 Releases) by the NYSDOT in connection with the reconstruction

of the BQE (Exhibit O) That possibility had been contemplated from the outset, and was

explicitly addressed during the course of the Arbitration, as set forth above CSX made no claim

that performance of the Agreement would interfere with railroad operations, and did not oppose

confirmation of the Arbitration Award on those grounds

The Supreme Court rejected the Railroad's arguments in opposition to confirmation of

the Arbitration Award and, in September 2005, it confirmed the Arbitration Award (Exhibit B),

directing the parties to "expedmously proceed with the closing at the agreed price of $900,000."

Thereafter, the Supreme Court entered an Order/Judgment confirming the Arbitration Award

(Exhibit P) The Order/Judgment specifically recited that the conveyance to the Vitales would

be limited to those portions of the Property that were not taken in fee by the State of New York,

would be subject to the easements taken by the State of New York, and that it is without

prejudice to the right of the Vitales to seek an abatement of a portion of the purchase price, or an

equitable share of the condemnation awards relating thereto, in further proceedings before the

Arbitrator
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4. The Railroad's Decision Not to Challenge the
Judgment's Mandate That the Railroad Convey
the Property to the Vitales, Subject to the
Railroad Easement

The Railroad thereafter appealed from the Order/Judgment to the Appellate Division—

Second Department of the Supreme Court of the State of New York ("Appellate Division"),

challenging the Order/Judgment insofar as it recognized the Vitales' nght to seek an equitable

share of the condemnation awards. However, the Railroad did not contest the Judgment's

mandate that the Railroad convey the Property to the Vitales, subject to the Railroad Easement

The Railroad never asserted that performance of the Agreement would interfere with railroad

operations

The Appellate Division unanimously affirmed the Supreme Court's Opinion and the

Order/Judgment in early 2007 (Exhibit Q)

5. The Continued Arbitration Proceedings

During the summer of 2007, counsel for the Vitales sought to resume the arbitration to

address the Vitales' claim for an equitable share of the condemnation award or, alternatively, an

abatement of the purchase price on account of the condemnation of approximately one-seventh

of the Property, in accordance with the Order/Judgment, but counsel for CSXT advised that

CSXT would not agree to conduct the supplemental arbitration before the Arbitrator (Professor

Zinman) Accordingly, the Vitales recently filed a motion with the Supreme Court seeking to

compel resumption of the arbitration before Professor Zinman, as Arbitrator, in accordance with

the Order/Judgment directing that such further arbitration be conducted before the Arbitrator

(Exhibit R) Only after CSXT's counsel was served with that motion, on or about October 4,

2007, did CSXT file the instant Petition with this Board, taking the position—for the first time m

over twenty years of dealings with the Vitales and five years of arbitration and court
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proceedings—that "implementation" of the Agreement would interfere with its implementation

of its acquisition and operation of certain assets of Conrail pursuant to the Conrail

Consolidation (Petition, p 5)

2. THE PETITION SHOULD BE DISMISSED OR DENIED BECAUSE THE
AGREEMENT WILL NOT INTERFERE WITH RAILROAD
OPERATIONS OR THE CONRAIL CONSOUDA TION

A. CSXT Has Certified to NYSDOT That the Agreement
Will Not Interfere with Railroad Operations

Following issuance of the Arbitration Award directing the Railroad to convey the

Property to the Vitales (Ex L), in December 2004 the Railroad certified, in CSXT's Section 18

Applications (Ex A), that the sale of the Property to the Vitales would not interfere with

railroad operations, explicitly stating that "the Railroad Easement ensures that the Railroad will

be able to continue to use the Property for rail transportation purposes ... M It made that

certification more than six years after the August 22,1998 "Control Date" (when CSXC and

NSR acquired control of Conrail), more than five years after the June 1,1999 "Split Date" (when

the Conrail assets were divided between CSXT and NSR), and more than a year after the August

27,2003 "Acquisition Date" (when CSXT acquired ownership of the Line)

CSXT thus made its own determination that there would be no interference with railroad

operations, it did not merely inherit a determination made by Conrail

B. The Clearances Provided in the Railroad Easement, as
Part of the Agreement, Are Wider and Taller Than
Existing Clearances of Other Structures on the Line —
Ensuring That the Agreement Will Not Create a
"Bottleneck" or "Choke Point" on the Line

Under the Agreement with the Vitales, the Railroad retains a Railroad Easement seventy-

five (75) feet wide, and twenty-two (22) feet high for railroad operations, to permit trains to pass
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unimpeded and to permit necessary maintenance. As is detailed in the affidavits of Mr Vitale

and Mr. Davis, these are industry-accepted width and height standards, sufficient to permit

double-tracking and double-stack trains in the unlikely event that such would be needed Those

restrictions, with which the Vitales* development would comply, are sufficient to accommodate

operations far in excess of current railroad operations along the Line.

The Line runs through a densely populated area of Brooklyn and Queens (two of the five

boroughs of the City of New York) The Line is, in some parts, in a cut below street level and in

others it is elevated There is an overpass or underpass crossing the Line for every street that

traverses the Line Many of these existing overpasses, including newly-constructed overpasses,

have clearances that are narrower in width and shorter in height than the clearances provided in

the Railroad Easement for the Property

For example, as part of the reconstruction of the BQE, which is still in progress,

NYSDOT has just re-built the Roosevelt Avenue Bridge and the Broadway overpass, both

located within the Property that is the subject of the Agreement The Railroad consented to the

construction of these two overpasses with lesser clearances than are required for the Railroad

Easement mandated by the Agreement The Roosevelt Avenue Bridge has a horizontal clearance

width of thirty (30) feet and a vertical clearance of about eighteen (18) feet, and the Broadway

overpass has horizontal clearance of thirty (30) feet and vertical clearance of twenty (20) feet

Indeed, the Railroad admits that these projects do not interfere with railroad operations,

having alleged in the Petition that the sale of a "portion of the right-of-way to NYDOT will not

interfere with Its current or future operations over the Line " (Petition at p 12) (emphasis

supplied) If those projects—which were just built with CSXT's consent—with lesser clearances

do not interfere with current or future railroad operations, certainly the seventy-five (75) foot
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wide and twenty-two (22) foot high envelope required in the Agreement is more than sufficient

for all existing or any potential new rail operations on the Line

In addition, the Railroad agreed to reduce the width of its right-of-way at Broadway to

about sixty (60) feet, fifteen (15) feet less than the seventy-five (75) foot wide Railroad

Easement under the Agreement Since the Railroad agreed, in its dealings with NYSDOT

regarding the BQE reconstruction, that a sixty (60) foot right-of-way would not interfere with

railroad operations, the seventy-five (75) foot wide Railroad Easement under the Agreement is

surely ample to ensure that the transfer of the Property to the Vitales, and the Vitales'

construction on the Property, would not interfere with railroad operations

On the Line, furthermore, south of the Property, the retailer Target has just constructed a

retail superstore and parking area above the tracks on top of a new overhead bridge with span

openings thirty (30) feet wide (at the existing track) and having twenty-two feet-six inch (22*6")

of vertical clearance (this section of the Line is used by CSXT, but apparently is owned by

another railroad)

Moreover, the existing constraints on the Line arc perhaps best illustrated by the

Metropolitan Avenue overpass, located on the Line approximately two miles south of the

Property and, in fact, just one quarter of a mile north of the Railroad's yards The Metropolitan

Avenue overpass is approximately 500 feet long Located above the Metropolitan Avenue

overpass is a portion of the Lutheran Cemetery and some single level, retail stores, and its tunnel

has seventeen feet-six inches (17'6") of vertical clearance and thirty (30) feet of horizontal

clearance on a sixty (60) foot right-of-way This poses a much more significant risk of a

"bottleneck" than would the Vitale's project, which reserves larger clearances for the Railroad

Easement
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Aside from conclusory allegations, the Petition is devoid of any detail concerning how,

either now or in the foreseeable future, railroad operations on the Line (including possible,

though highly unlikely, expansion to two tracks, or to accommodate double-stack containers)

would require more than the Railroad Easement that is provided in the Agreement Certainly, in

the Petition, CSXT did not identify any traffic that the Line could not carry within the parameters

of the Railroad Easement to which the Vitales' property would be subject

C. The Agreement Ensures That the Design of the
Vitales' Buildings (Including the Location of
Structural Support) and the Actual Construction
Will Not Interfere with Railroad Operations

As reviewed in detail above, the Agreement ensures that the Vitales1 use of the Property

will not interfere with Railroad operations. The Vitales intend to build a structure that spans the

Line (allowing room for the Railroad Easement), and to construct buildings (including both

residential and commercial) on that structure The Agreement fully protects CSXT by providing,

among other things, that "Construction by Purchaser will proceed in a manner that will not

unreasonably interfere with the continued operation of trains. " (Agreementr 4(B)).

Additionally, the Agreement provides that the ''Final Plans and specifications will be subject to

the final review and written approval of Corn-ail's Chief Engineer" (Agreement U 8(b)), and it

includes multiple protections for railroad operations with respect to safety, lighting requirements,

clearances, indemnification and insurance coverage, just to name a few

The Agreement was carefully crafted so as to ensure the Railroad's continued ability to

operate the Line without interference, and the Vitales intend to abide by those provisions
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D. The Real Reason for CSXT's Desire to Terminate the
Agreement—That It Believes the Sales Price Is Too
Low—Is Not Grounds to Terminate, and Is an Abuse of
This Board's Jurisdiction

It has been clear all along that the real reason for the Railroad's refusal of CSXT to close

on the sale of the Property to the Vitales in accordance with the Agreement is that it thinks the

contract price is too low In fact, in the arbitration proceedings CSXT displayed surprising

candor about the real reason why it wanted to be relieved of its obligations under the Agreement

CSXT sought to introduce an appraisal of the Property, showing that the Property was worth far

more money than it would receive if it went forward with the Agreement with the Vitales.

CSXT's counsel (who stated that he would refer to both CSXT and Conrail as "Conrail"), stated

[CSXT's COUNSEL] In addition to that position which Conrail is taking [relating
to the enforceabihty of the Agreement], we feel it is
beneficial for you to understand what the value, fair market
value, of the property in 2004 is, because we submit [that]
will help you understand why Conrail's taking the position
apart from the legal merits of this case So again, it's not to
say—

ARBITRATOR ZINMAN You are saying if the value has gone up, then Conrad's
taking the position that because of that, they don't want to
go through with the contract, assuming there is a contract to
start with9

[CSXT'S COUNSEL]. Correct And you hit it right on the head.

(NYCentralv Vitale, Arbitration,Transcript, June 15,2004,p 8,1 9-15,p 16,1 21-p 17,1

11) (Ex C) But, as set forth in detail above, the Railroad, over a penod of twelve years, agreed

to extend the closing date under the Agreement, and dissatisfaction with the sale price embodied

in the Agreement is not grounds for contract termination or avoidance.
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CSXT certainly has no right to invoke this Board's jurisdiction to terminate an

Agreement to sell real property on the pretext that it would interfere with railroad operations

when the real reason it wants to terminate the Agreement is that it thinks the price is too low

In any event, this is a single, one-time contract for the sale of a piece of real estate It is

not a dispute over wages, or rates, or fees that would have an ongoing financial impact on the

complex finances of operating a railroad Even if CSXT is correct that the sales price of the

Property is below its current fair market value, (a) that is not grounds to terminate the

Agreement, (b) there will be no ongoing impact on the finances of railroad operations and (c) the

one-time dollar impact is insignificant to CSXT and its parent corporation, CSX. The sales price

is $900,000 Suppose the Property were worth a multiple of that—$5 million, or even $25

million That would not even merit a footnote on CSX's fmancials In 2006, CSX, had gross

revenues of $9 6 billion, EBITDA s of $2 8 billion, and net income of $1 3 billion CSX's

market capitalization is $17 4 billion6 It is not surprising that, dunng the five years that CSX

has been in litigation with the Vitales, CSX has never listed this litigation in its financial

statements See. e g. CSX Form 10-K (f/y/e December 29,2006)

CONCLUSION

For all the foregoing reasons, the Vitales respectfully request that the Petition be

dismissed, or alternatively, that all relief sought in the Petition be denied

5 EBITDA is "Earnings Before Interest, Taxes, Depreciation and Amortization "
6 http //marketwatch nytimes com/custom/nyt-com/html-
companyprofile asp<?MW=http%3A%2F%2Fmarketwatch nytimes com%2Fcustom%2Fnyt-
com%2Fhtml-companyprofile asp&symb=csx&x=12&y=9 (visited November 20,2007)
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Dated November 21,2007

SONNENSCHEIN NATH & ROSENTHAL LLP

jchardM Zuckei
Jacob Inwald

1221 Avenue of the Amencas - 23rd Floor
New York, New York 10020
Direct. (212) 398-5213 (Mr. Zuckerman)
Direct (212) 398-5215 (Mr Inwald)
General (212) 768-6700
Fax (212) 768-6800
rzuckerman@sonnenschem.com
jinwald@sonnenschein.com

DEWEY & LEBOEUF LLP

jchael F McBnde
1101 New York Avenue, N W., Suite 1100
Washington, D C 20005
Direct (202)986-8050
General. (202) 986-8000
Fax (202)986-8102
mmcbnde@dl com

Attorneys for Respondents Frank Vitale and Francis Vaale
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SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 33388 (Sub-No. 101)

In re CSX TRANSPORTATION, INC.,
Petitioner

AFFIDAVIT OF FRANCIS VrrALE

STATE OF NEW YORK )
) SS.:

COUNTY OF NEW YORK )

FRANCIS VITALE., being duly sworn, states:

1. My name is Francis Vitale. I was educated as a civil engineer, and am now

engaged in real estate development with my father, Frank Vitale. My business address is 50

Harbor Hill Drive, Huntingdon, NY 11743. I have personal knowledge of the facts set forth in

this affidavit, which I submit on our behalf in conjunction with our Reply to the Petition in this

matter

2. In the Petition, CSX Transportation ("CSXT," and with its predecessors-in-

interest, the "Railroad") seeks a declaratory order that it has the right to terminate an agreement

(the "Agreement"), under which CSXT's predecessor-in-interest, Consolidated Rail Corporation

("Conrad") agreed to sell seven acres of land, in Woodside, Queens, New York (the "Property")

to my father and me. A rail line (the "Line") runs through the Property, and the Agreement

provides that the Property would be sold subject to a railroad easement (the "Railroad

Easement") to ensure continued, unimpeded operation of the Line. The Agreement also contains

requirements that our construction plans for the Property be approved by the railroad, to ensure

that our plans, and the construction work, does not interfere with railroad operations on the Line.



3. 1 respectfully submit that there is no basis for CSXT's claim that the Agreement

would interfere with current or future railroad operations, and respectfully request that this Board

deny the Petition.

4. In this affidavit, I will set forth information relevant to our Reply. I have

reviewed our Reply, which is truthful and accurate in all respects.

5. We are also submitting herewith an affidavit of Gene E. Davis, P.E. In his

affidavit, Mr. Davis makes reference to information and documents that I provided to him. All

of the information and documents that I provided to Mr. Davis are entirely accurate.

My Background

6. I received a bachelors degree in civil engineering from Manhattan College in

1967. I practiced as a civil engineer for many years—in private practice, for an engineering

consulting firm, as well as for the New York State Department of Transportation—Traffic

Department and for the New York City Highway Department.

7. Since approximately 1985,1 have been involved in real estate development and

construction with my father, including residential and commercial construction (including both

new construction and renovation), primarily in and around the New York City metropolitan area.

The Agreement To Purchase the Property, Subject to the
Railroad Easement, and Subject to Railroad Approval of
Construction Plans

8. In 1986, my father and I (hereinafter, when I refer to "we," I mean my father and

I) entered into an Agreement with Conrail, under which we agreed to purchase, and Conrail

agreed to sell, approximately seven acres of land, in Woodside, Queens, New York, alongside
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the Brooklyn-Queens Expressway ("BQE"). A copy of the Agreement is attached to CSXT's

Petition in this proceeding.

9. The Line runs through the Property. Hie section of the Line that runs through the

Property is approximately 0.28 miles long (between milepost QVK 4.58 and milepost QVK

4.86).

10. The Agreement provides that the Property is subject to a Railroad Easement

seventy-five (75) feet in width and twenty-two (22) feet high, to permit railroad operations and

maintenance to continue unimpeded.

11. The Agreement also contains extensive provisions, which are reviewed in detail in

our Reply to the Petition, to ensure that our building plans, and that our actual construction, do

not interfere with railroad operations.

12. Let me assure the Board that my father and I recognize that the Railroad

Easement, the provisions of the Agreement relating to railroad approval of our building plans,

and the provisions of the Agreement ensuring that our actual construction does not interfere with

railroad operations, are central to our Agreement. We take our obligations under the Agreement

seriously, and will fully abide by those obligations to ensure that there is no interference with

railroad operations.

13. From when the Agreement was signed over 20 years ago, until CSXT filed the

Petition before this Board, the Railroad never claimed that the Agreement would, in the slightest

way, interfere with railroad operations. To the contrary, the Railroad consistently took the

position that the provisions for the Railroad Easement, and the other provisions of the

Agreement, were more than adequate to ensure that there would be no interference.
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The Extension of the Closing Date, and Proceedings in
Arbitration, hi Court, and before the New York State
Department of Transportation

14. Pursuant to the Agreement, we made a deposit with Conrail of $90,000, which

would be applied toward the payment of the total sales price of $900,000.

15. The Agreement contemplated that closing would take place within eighteen

months of the date of the Agreement. However, the parties decided to adjourn the closing.

Between July 7,1987 and May 26,1999 (a period spanning nearly twelve years), we executed

more than fifty written modification agreements with the Railroad extending the dosing date

under the Agreement (Reply Ex. F). During all that time, the Railroad never asserted that the

Agreement was terminated, or that it was subject to termination, or that the Agreement would

interfere with railroad operations. To the contrary, when it executed each of the more than fifty

modification agreements, the Railroad re-affirmed the validity of the Agreement and its intent to

proceed with the closing, and thus implicitly re-affirmed that the Agreement would not interfere

with railroad operations.

16. In 2002, we sought to close on the sale of the Property so that we would take title

and could proceed with our building plans. The Railroad refused. We then commenced

arbitration against the Railroad pursuant to the Agreement. The Railroad refused to participate

in arbitration under the Agreement and commenced a court proceeding seeking to stay the

arbitration on the grounds that the Agreement was not binding. We prevailed in the court

proceeding, and a court Order was entered compelling the Railroad to arbitrate our claim to

enforce the Agreement. Hie parties jointly selected Professor Robert M Zinman of St. John's

University Law School as Arbitrator.
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17. Later, we prevailed in the arbitration and the Arbitrator entered an Arbitration

Award ruling that the Agreement was valid and binding and that the Railroad was required to go

to closing and sell the Property to us. CSXT acknowledges this in the Petition (at p. 6).

18. After entry of the Arbitration Award, and in accordance with the provisions

thereof, in December 2004, the Railroad submitted three applications to the New York State

Department of Transportation ("NYSDOT") under Section 18 of the Transportation Law of the

State of New York, requesting a determination that the preferential right of acquisition reserved

to the NYSDOT does not apply to the sale of the Property to us under the Agreement, or in the

alternative, for release by the NYSDOT of such right (Reply Ex. A) ("CSXT's Section 18

Application").

19. In those applications, required in New York State whenever a railroad embarks on

a sale of real property, the Railroad explicitly represented to the NYSDOT that "the Railroad

Easement [in the Agreement] ensures that the Railroad will be able to continue to use the

Property for rail transportation purposes, as the Railroad intends to do." (Reply Ex. A)

(emphasis supplied).

20. In early 2005, NYSDOT granted the releases requested in CSXT's Section 18

Application for the entirety of the Property (Reply Ex. M), thus permitting the closing on the sale

of the Property to go forward.

21. Even after entry of the Arbitration Award and the grant of the necessary Section

18 Releases, however, the Railroad resisted complying with the Arbitration Award and continued

to refuse to close on the sale of the Property. Accordingly, our attorneys had to pursue additional
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procedures in court to have the Arbitration Award confirmed, and a Judgment entered and

recorded against the Property.

22. Both before and during the arbitration, we and the Railroad knew that it was

likely that some portion of the Property might be taken in eminent domain by the New York

State Department of Transportation ("NYSDOT") in connection with its reconstruction of the

BQE. During the arbitration, we specifically asserted our right to close on the Property, even if

there were a partial condemnation, subject to our right to an adjustment of the purchase price or

other appropriate relief if the Railroad could not convey all of the Property. In fact, after the

Arbitration Award was entered, but before it was confirmed and reduced to Judgment,

approximately one acre out of a total of seven acres comprising the Property was taken in

eminent domain by the NYSDOT.

23. The Judgment that was entered directed that the Railroad convey the Property to

us, subject to the Railroad Easement, in accordance with the Agreement. The Judgment thus

provided, in part, that it is

ORDERED and ADJUDGED that
(a) New York Central Lines LLC ("NY Central"), as successor to

Consolidated Rail Corporation ("Conrail"), and their successors, be and hereby
ordered to specifically perform the Agreement dated February 20,1986 between
Conrail, as Seller, and Frank Vitale and Francis Vitale, as Purchaser, as Amended
(as amended, the "Agreement'1) with respect to certain real property in Woodside,
Queens, New York (the "Property") for the agreed purchase price of $900,00, of
which $90,000 has been paid on signing of the Agreement. * * *

(b) NY Central, Conrail, and their successors are ordered to proceed
expeditiously with the closing of tide, conveying title to the Vitales or their
assignees.

(Order/Judgment Confirming Arbitration Award, pp. 3- 4) (Reply Ex. P).
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24. Because the Railroad would only be able to convey six acres of the Property (the

seventh acre having been taken by NYSDOT by eminent domain), the Judgment also specifically

preserved our right to seek an abatement of the purchase price, or an equitable share of the

condemnation award, in further proceedings before the Arbitrator, Professor Zinman.

25. After the Judgment confirming the Award was entered, the Railroad appealed,

objecting to the part of the Judgment that preserved our right to seek an equitable share of the

condemnation award in further arbitration proceedings. The Railroad did not appeal that portion

of the Judgment directing specific performance of the Agreement, and did not appeal that portion

of the Judgment which stated "NY Central, Conrail, and their successors are ordered to proceed

expeditiously with the closing of title, conveying title to the Vitales or their assignees."

26. The appellate court affirmed the Judgment.

27. While CSXT's Petition makes reference to the arbitration, CSXT failed to advise

this Board that:

• The Arbitration Award has been confirmed, and a Judgment has been entered
directing CSXT to convey the Property to us (subject to the Railroad Easement) in
accordance with the Agreement;

• CSXT did not appeal that portion of the Judgment, and thus acknowledged that,
as a matter of law, it is obliged to convey the Property to us (subject to the
Railroad Easement), and

• On the portion of the Judgment that CSXT did appeal (relating to further
arbitration proceedings), CSXT lost the appeal; and the Judgment was affirmed in
all respects.

28. The Railroad nevertheless refused to participate in supplemental arbitration

proceedings on the issue of an abatement of the purchase price or an equitable share of the

condemnation award, now taking the position that a new arbitrator should determine this issue,
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instead of the already-appointed arbitrator who is familiar with the case. We therefore made an

application in court to compel the Railroad to proceed with the arbitration.

29. It was after we made that application in court to compel the Railroad to proceed

with the arbitration that the Railroad tiled this Petition, taking the position—for the first time—

that the Agreement will interfere with railroad operations. In the court proceedings, the Railroad

also cited its filing of its October 4,2007 Petition with this Board as grounds for refusal to

comply with the Judgment directing further arbitration.

30. Our application to compel resumed arbitration is now pending before the same

court that issued the Judgment, which has been informed of the filing of the Petition with the

STB. I note that the Railroad did not disclose this pending application in Court in its Petition.

31. In the Petition, the Railroad gives the impression that the condemnation has not

yet taken place, and that NYSDOT is "seeking" to acquire a portion of the Property (Petition at

p. 12), but, in fact, the condemnation has already taken place. The conveyance of a portion of

the Property is not some other option that the Railroad should be allowed to pursue as preferable

to performance of the Agreement and compliance with the Award and Judgment, as the Railroad

would apparently have this Board believe. To the contrary, the issue to be arbitrated, as the New

York courts have ruled, is whether there should be an abatement of the purchase price, or the

award of an equitable share of the condemnation award, in light of the fact that the Railroad will

only be able to convey six, not seven, acres of land.

CSX's Claim that the Agreement Will Interfere with Railroad
Operations

32. Over the past twenty years, we have had extensive communications with the

Railroad about the Property. From 1986 until 2002, these communications were entirely
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amicable, with both sides working towards a closing of the sale. From 2002 until 2007, we were

on opposite sides of an arbitration and a litigation with the Railroad. But during both periods of

time—the period when we were working together towards a closing, and the period of arbitration

and litigation—one thing remained constant: At no time did CSXT maintain that the Agreement

would interfere with railroad operations. CSXT first made that claim in its Petition filed with

this Board. I respectfully submit that there is no basis for CSXT's claim.

33. CSX's Petition refers to our building plans as a possible "choke point" (Petition at

10) and a "constraint" (Petition at 12) on rail operations that "will increase the congestion and

lessen the opportunity for increased rail competition and infrastructure that the Board sought to

ensure" (Petition at p. 11). CSX refers to its "doubts" about our plans (Petition at 12), and

suggests various problems that "may" occur, which are only predictions about things that have

not yet occurred (such as the alleged inability to expand the Line at some undefined time in the

future, the possible prohibition of transportation of certain commodities, potential "unending

litigation" concerning such matters as noise and damages to the building we intend to build, the

attraction of certain people to rail lines, injuries or deaths to people who may be attracted to our

building if it is built over the Line, possible maintenance difficulties of the Line, and a "chill" to

any change to the Line by CSX) (Petition at 9-10).

34. None of the hypothetical things that CSX raised in the Petition (which is

unsupported by any evidence) as potential problems has, in fact, occurred, and I know of no

basis for believing that there is any likelihood that they will occur.
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35. Nowhere in the Petition did CSX specify how sale of the Property to us, subject to

a Railroad Easement allowing for continued railroad operations, would cause any of hypothetical

problems posited by the Railroad.

36. In fact, there are extensive provisions in the Agreement—including not only the

Railroad Easement, but provisions relating to railroad approval of our building plans and railroad

monitoring of actual construction—to ensure that there will be no interference. There is no

evidence to the contrary.

37. The Petition deceptively suggests that "Under the Agreement, the Vitales could

begin constructing the apartment complex, whether or not CSXT had made any changes to the

Line or right-of-way"(Petition at 10). But, as discussed above, in accordance with the

Agreement, we could not begin construction until we had obtained the Railroad's approval. In

any event, despite the allegation quoted above from the Petition, "changes to the Line or right-of-

way" made by CSX T (if any) should have no impact on our building plans, because the seventy-

five (75) foot wide, twenty-two (22) foot high easement that Conrail retained and CSXT now is

entitled to use will accommodate "changes to the Line or right-of-way" for any conceivable

railroad operations on the Line.

The Facts Relating to the Railroad Line

38. On November 12,2007, one of our counsel, Richard M. Zuckerman, Esq., and I

met with Gene M. Davis, P.E., an expert in railroad operations, construction, engineering, and

maintenance from the R.L. Banks and Associates, Inc. firm (which I understand is well-known to

the STB). During our visit, we actually walked the Line, and I briefed Mr. Davis on our building
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plans for the property. Mr. Davis and I spent about five hours at the Line. (Mr. Zuckerman was

there for part, but not all, of this time.)

39. I have observed the Line for more than twenty years—since before we signed the

Agreement. During that time, I visited the Property on a regular basis. In fact, our family owns

an apartment building about three blocks from the Property, and both the Property and Line are

visible from the apartment building.

40. The Line is lightly used, and has been lightly used for years. Based on my own

personal observation, approximately one loaded train and one empty train traverse the Line per

day. That has been the case for years. In its Petition, CSX offered no information on the railroad

operations over the Line to contradict these observations.

41. The Railroad Easement for railroad operations to which our Property is subject

under the Agreement would permit trains to pass unimpeded, and also would permit necessary

maintenance. I am informed that the dimensions of the easement (seventy-five (75) feet wide

and twenty-two (22) feet high) are industry-standards for width and height sufficient to permit

double-tracking (if that should ever be needed) and passage of double-stack trains. In the

Petition, CSX did not identify any traffic that the Line could not carry because of the Railroad

Easement to which our Property would be subject.

42. The project that we plan to build on the Property in accordance with the

Agreement will be built on a platform spanning the Line, and will incorporate residential

apartment buildings with some commercial space, consistent with prevailing usage in the area.

43. We will construct our buildings in strict compliance with the Agreement. Our

development will not encroach on the Railroad Easement, which the Railroad will retain.
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Moreover, pursuant to the Agreement, we will submit our plans to the Railroad for its approval

prior to construction, and we will comply with all other contract provisions regarding

construction, safety, lighting, clearances, and insurance and indemnification, among others. All

of the contractual provisions dictating submission of plans for approval by the Railroad (which

shall not be unreasonably withheld, of course) will ensure that there will be no interference with

railroad operations on the Line. These provisions are described in greater detail in our Reply to

the Petition.

44. It is apparent that the buildings we intend to construct will not interfere with

railroad operations or maintenance. Not only will there be ample clearance, side-to-side, because

of the seventy-five (75) foot easement, but also there will also be twenty-two (22) feet of vertical

clearance. Mr. Davis advises me (and states in his affidavit) that the New York State vertical

clearance standard is only twenty (20) feet

45. Obviously, the Railroad Easement applicable to our Property was reserved by

Conrail so that trains could continue to operate on the Line, and that remains true today.

46. There are other structures along the Line, such as street overpasses, to the north

and south of the Property, and on the Property itself, with lesser clearances than the Railroad

Easement in our Agreement provides. The presence of these other structures does not interfere

with railroad operations on the Line. Neither will our construction.

47. Mr. Davis's affidavit describes four such structures that provide the same or less

clearance than will be provided by the Railroad Easement on our Property: (a) the newly-rebuilt

Roosevelt Avenue Bridge, (b) the Target superstore overpass, (c) the Metropolitan Avenue

overpass, and (d) the narrowing of the right-of-way at Broadway as a result of NYSDOT's BQE
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construction. Based upon my personal knowledge of the Line, Mr. Davis's descriptions are

entirely accurate.

48. Allow me to describe a fifth example of the many structures, along the Line, that

provide the same or less clearance than will be provided by the Railroad Easement on our

Property.

49. In the Bushwick section of Brooklyn, south of the Property, the Line runs through

a tunnel approximately 4000 feet long, running beneath two major roadways, several local

streets, and many private residences. That tunnel is divided into four separate, arched bays, two

of which are approximately twenty-four (24) feet wide, and two of which are approximately

fourteen (14) feet wide, all with vertical clearances of roughly eighteen (18) feet. The Railroad

currently runs trains through only one of the fourteen (14) foot wide bays of this tunnel.

50. The Line runs through a densely populated area of Brooklyn and Queens (two of

the five boroughs of the City of New York). The Line is, in some parts, in a cut, below street

level and in others is elevated. There is either an overpass or an underpass for every street that

crosses the Line. There are approximately 146 crossings of the Line in Brooklyn and Queens,

including approximately 46 overpasses (where traffic on city streets passes above the Line).

Many of these existing overpasses, including newly-constructed overpasses, have clearances that

are narrower in width and shorter in height than the clearances provided in the Railroad

Easement for the Property. Two such overpasses with lower clearances than the Railroad

Easement were recently constructed as part of NYSDOTs reconstruction of the BQE, and the

Railroad has stated in its Petition that those projects "will not interfere with its current or future

operations over the Line . ."(Petition at 12).
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51. Accordingly, our project in accordance with the Agreement will not interfere

with any present or future use of the Line for any conceivable railroad transportation needs, now

or in the foreseeable future, because the reserved Railroad Easement will be more than sufficient

to accommodate present and any conceivable future railroad operations on the Line.

52. For these reasons, I respectfully submit that CSX's Petition is an effort to abuse

this Board's authority to override contracts if necessary so as to facilitate railroad operations.

Our buildings will not interfere in any way with such operations, as this Affidavit, the Affidavit

of Mr, Davis and the Reply demonstrate

53. I therefore believe that CSX is pursuing its Petition to deprive us of the benefits of

the deal that we struck with Conrail simply because the Property is obviously now worth more

than it was in 1986 when we entered into the Agreement. Of course, CSX will still benefit by

going to closing, because it will obtain the remainder of the agreed-upon sales price beyond the

$90,000 we have already paid. In any event, CSXT knew of our Agreement when it did its due

diligence at the time it acquired a portion of Conrail's properties, so the fact that CSXT would

not obtain payment at today's value of the Property is something that CSXT should have taken

into account in the price it paid for its portion of Conrail.

54. Certainly, because there will be no interference with railroad operations on the

Line, the fact that CSXT thinks that the contract price is too low is no basis for CSXT to ask this

Board to relieve it of its contractual obligations.
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55. My father and I respectfully request that this Board deny CSXT's Petition.

FURTHER AFFIANT SAITH NOT.

Francis Vitale

Notao^Fublic

ly commission expires on the tot day of vTuf y

JACOB WWALD
NOTARY PUBUC. STATE OF NEW YORK

NO.02IN6063B44
QUALIFIED IN NASSAU COUNTY

COMMISSION EXPIRES JULY 1.
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SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 33388 (Sub-No. 101)

In re CSX TRANSPORTATION, INC.,
Petitioner

AFFIDAVIT OF GENE A. DAVIS, P.E.

STATE OF NEW YORK )
) SS.:

COUNTY OF ALBANY )

GENE A. DAVIS, P. E., being duly sworn, states:

1. My name is Gene A. Davis, P.E. I am the Director of Transportation Engineering
at R. L. Banks & Associates, Inc. ("RLBA"), primarily working out of an office at 9841-A Vine
Street, Soddy Daisy, TN 37379. My telephone number there is (423) 332-0243. The main office
of RLBA is located at 2107 Wilson Boulevard, Suite 750, Arlington, VA 22201. The telephone
number of the main office is (703) 276-7522. A copy of my Resume is attached as Exhibit A.

2. I have been retained in this matter by Frank and Francis Vitale (the "Vitales") to
render an opinion on whether an Agreement, under which CSX Transportation, Inc. ("CSXT") is
obliged to transfer six acres of land in Woodside, Queens, New York (the "Property") to the
Vitales, subject to a railroad easement (the "Railroad Easement"), and subject to railroad
approval of construction plans, would interfere with railroad operations. RLBA is being
compensated at its regular hourly rates for my services. The compensation is not contingent in
any respect.

I. My Experience and Expertise in Railroad Engineering and Operations

3. As my Resume indicates, before joining RLBA, I received a Bachelor of Science
degree in Civil Engineering from Tennessee Technological University and an MBA from
Georgia Southern University.

4. I was employed by Norfolk Southern Corporation ("NS") for eighteen years.
During those years, I held various positions with increasing responsibility within the Engineering
Department, including management and engineering of track structure, bridge and building
inspection, condition assessment, maintenance, rehabilitation, design and construction as well as
railroad operations. My last position was Assistant Division Engineer - Bridges and Buildings
in Bluefield, West Virginia.



5. I am a registered Professional Engineer in the State of Virginia. I am a member
of the American Railway Engineering and Maintenance-of-Way Association, where I serve as a
member of the Technical Committees 18 (Light Density & Short Line Railways) and 12 (Rail
Transit). Additional duties on Committee 18 include being a Subcommittee Chairman.

6. Since leaving NS, and as a result of my affiliation with RLBA, I have gained
project experience including but not limited to the following: a) for CSX Transportation
("CSX"), analyzing CSX maintenance-of-way costs incurred along two separate corridors in
Florida; b) for the City of Indianapolis, concerning the engineering feasibility and costs of
diverting CSX mainline railroad freight traffic and Amtrak trains now moving through
downtown to the Indianapolis Belt Line; c) for Holcim, U.S.A., with respect to a possible "build-
out" of a new rail line to obtain service from a second railroad in South Carolina; d) for a solid
waste company, concerning track inspection and maintenance cost estimates associated with
planning the construction of long, loading tracks to facilitate serving a planned, transfer station
adjacent to Union Pacific Railroad associated with the transporting of waste by rail to a remote
landfill; e) for the Port of Morehead City, North Carolina, performing a physical inspection and
evaluation of track conditions along eleven miles of seaport terminal rail infrastructure; f) for the
City of Santa Fe, inspecting and assessing the condition of about twenty miles of Santa Fe
Southern Railway track structure between Santa Fe and Lamy, New Mexico; g) for the Saratoga
Economic Development Corporation, assessing the ability of the Canadian Pacific Railway's
Adirondack Branch to support potential future passenger or freight train operations between
Saratoga Springs and Corinth, NY in connection with the prospective purchase of the line; h) for
Riverside County Transportation Commission in California, estimating track and bridge structure
capital costs associated with eight, extended Metrolink service passenger rail scenarios; i) in
support of Pyco Industries' "feeder line" application to the STB to acquire certain rail lines,
conducting an on-site, physical inspection of select South Plains Switching, Ltd. Co. tracks in
Lubbock, Texas; j) estimating the initial capital costs necessary to reopen a rail line between St.
Johnsbury and Oilman, VT; k) providing track maintenance and upgrade cost estimates in
planning a possible purchase of the Union Pacific Railroad's 32-mile Santa Cruz Branch line to
support recreational and public transportation objectives; 1) for the Mississippi Development
Authority, developing projected future twenty-year maintenance-of-way cost estimated budgets,
with and without track upgrades, in connection with an economic analysis of the Magnolia State
purchasing 96 miles of track between Gulfport and Hattiesburg, MS; and m) estimating the
capital costs necessary to upgrade tracks and to construct a long bridge over Union Pacific's main
line in connection with the feasibility of instituting a regional rail passenger service along an
existing short-line railroad corridor between Visalia and Lemoore, CA.

7. As a result of my education and experience, I am an expert in railroad track
structure planning, rehabilitation, engineering and maintenance, design, construction and
operations.

II. The Issue: Whether the Agreement to Convey the Property to the Vitales, Subject
to a Railroad Easement and Subject to Railroad Approval of Construction Plans,
Would Interfere with Railroad Operations

8. Under the Agreement (Petition, Exhibit 1), Consolidated Rail Corporation
("Conrail") agreed to sell the Property to the Vitales, subject to the Railroad Easement, which
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would allow continued operation of the rail line (the "Line*') that goes through the Property.
CSXT is the successor-in-interest to ConraiFs interests as seller under the Agreement.

9. The Property was originally seven acres. I am advised that one acre was taken in
eminent domain by the New York State Department of Transportation ("NYSDOT"), for
reconstruction of the Brooklyn-Queens Expressway ("BQE"), which is adjacent to the Property,
so that the Property to be conveyed to the Vitales is now six acres.

10. hi its Petition in this proceeding, CSXT takes the position that the Agreement
would interfere with railroad operations, arguing that the Property would be a possible "choke
point" (Petition at 10) and a "constraint" (Petition at 12) on rail operations that "will increase the
congestion and lessen the opportunity for increased rail competition and infrastructure that the
Board sought to ensure." (Petition at 11.)

11. CSX also suggests various problems that "may" occur, such as the alleged
inability to expand the Line at some undefined time in the future, the possible prohibition of
transportation of certain commodities, potential "unending litigation" concerning such matters as
noise and damages to the Vitales1 buildings, the attraction of certain people to rail lines, and
injuries or deaths to people who may be attracted to the Vitales' structure if it is built over the
Line. (Petition at 9-10).

12. I have undertaken an analysis of the Line to determine whether, in my judgment,
the conveyance of the Property to the Vitales, subject to the Railroad Easement, and the Vitales'
development of the Property in accordance with the Agreement (which provides for approval of
construction plans by the railroad) would interfere with either existing or potential rail operations
along the Line.

III. Facts Relating to The Rail Line

13. To evaluate CSXT's claims that the Vitales1 building plans would be a "choke
point" or a "constraint" on rail operations, on Monday, November 12,2007,1 went to New York
City to inspect the Line including both the portion of the Line on the Property, and adjacent
sections of the Line. The portion of the Line on the Property is 0.28 mile long, paralleling the
Brooklyn-Queens Expressway between Milepost QVK 4.58 and Milepost QVK 4.86).(Petition at
3,6, and 9-12).

14. I met at the Property with Francis Vitale and his son, Chris Vitale, as well as with
Richard Zuckerman, Esq., counsel for the Vitales. During my visit, we actually walked nearby
and over the Line on public property and overhead bridge (street) crossings. 1 was briefed on the
Vitales' plans for that property, which Francis Vitale describes in a separate Affidavit. Francis
and Chris Vitale also escorted me to other locations along that same Line, which I also observed
from public property adjacent to and over the Line. I also inspected maps and satellite
photographs of the Line.

15. I reviewed (a) the extent of use of the Line and (b) existing conditions on the
Line, including existing clearances and overpasses, which affect both existing use and any
possible expansion of use of the Line.
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16. In its Petition, CSX offered no information on the railroad operations over the
Line. It was readily apparent during the approximately five hours (11 AM to 4 PM) that I spent
at the Line on Monday, November 12, 2007, that the Line is lightly used. During that entire
time, only one train used the Line. A train located just south of Metropolitan Avenue appeared
to be in the process of running around its consist to proceed north. 1 observed the train from a
nearby school property, and it appeared that the train consisted mostly of boxcars on that
particular trip. My personal observation of light use of the Line was confirmed by the Vitales.
The Vitales own an apartment building approximately three blocks from the Property, and are
thus in a position to observe the use of the Line on a daily basis. The Vitales advised me that
approximately one loaded train and one empty train traverse the Line each day.

17. Under the Agreement with the Vitales, the railroad would retain a Railroad
Easement seventy-five (75) feet wide, and twenty-two (22) feet high for railroad operations, to
permit trains to pass unimpeded and to permit necessary maintenance. These are industry-
accepted width and height standards, sufficient to permit double-tracking (though I doubt that
would ever be needed, given the very low level of use of the Line) and double-stack trains.
Those restrictions, with which the Vitales' development would comply, are sufficient to
accommodate operations far in excess of current railroad operations along the Line.

18. The Line runs through a densely populated area of Brooklyn and Queens (two of
the five boroughs of the City of New York). The Line is, in some parts, in a cut, below street
level and in others is elevated. There is either an overpass or an underpass for every street that
crosses the Line. Based upon my review of a map of the Line, there are approximately 146
crossings of the Line in Brooklyn, and Queens, including approximately 46 overpasses crossing
over the Line. Many of these existing overpasses, including newly-constructed overpasses, have
clearances that are narrower in width and shorter in height than the clearances provided in the
Railroad Easement for the Property.

19. For example, as part of the reconstruction of the BQE, which is still in progress,
NYSDOT has just re-built the Roosevelt Avenue Bridge, which goes over the Line, within the
Property that is the subject of the Agreement. The newly-rebuilt Roosevelt Avenue Bridge has a
horizontal clearance width of thirty (30) feet and a vertical clearance of about eighteen (18) feet,
as shown in Photo Log, Picture Photo Log, Picture # 1 and associated Drawing # 1 of Exhibit C,
which were furnished to me by Mr. Francis Vitale who received it from NYSDOT. Allowing a
new overpass to be constructed on the Line, within the Property, with only thirty (30) feet of
horizontal clearance (in each bay) and eighteen (18) feet of vertical clearance reinforces my
opinion that the seventy-five (75) foot wide and twenty-two (22) foot high envelope required in
the Agreement with the Vitales is more than sufficient for all existing or any potential new rail
operations. An additional view of the Roosevelt Avenue Bridge from the rooftop of the Vitale's
apartment building can be seen in Photo Log, Picture # 2.

20. Similarly, as part of the re-construction of the BQE adjacent to the Property, CSX
agreed to reduce the width of its CSX's right-of-way to about sixty (60) feet as shown in Photo
Log, Picture # 3. That is fifteen (15) feet less than the seventy-five (75) foot wide Railroad
Easement under the Agreement Since CSXT agreed, in its dealings with NYSDOT regarding
the BQE reconstruction, that a sixty (60) foot ROW would not interfere with railroad operations,
it is evident that the seventy-five (75) foot wide Railroad Easement under the Agreement is
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ample to ensure that the transfer of the Property to the Vitales, and the Vitales' construction on
the Property, similarly will not interfere with railroad operations.

21. On the Line, south of the Property, the retailer Target has just constructed a retail
superstore and parking area above the tracks on top of a new overhead bridge with span openings
thirty (30) feet wide (at the existing track) and having twenty-two feet-six inch (22'6") of
vertical clearance, as seen in Exhibit C Drawing # 2 that I personally received from the Target
Construction Manager's office at the construction site. (This section of the Line is used by
CSXT, but apparently is owned by another railroad.)

22. The existing constraints on the Line are perhaps best illustrated by the
Metropolitan Avenue overpass, located on the Line approximately two miles south of the
Property. The Metropolitan Avenue overpass is approximately 500 feet long. Located above the
Metropolitan Avenue overpass is a portion of the Lutheran Cemetery and some single level,
retail stores, as seen in Photo Log, Picture # 4. I understand from Mr. Francis Vitalc that at the
Metropolitan Avenue overpass, the bridge has seventeen feet-six inches (17* 6") of vertical
clearance and thirty (30) feet of horizontal clearance on a sixty (60) foot ROW. Given the fact
that the Line runs under both commercial development and a cemetery, it would be a massive
project to provide greater clearance at this location. To my knowledge, CSXT has never stated
that it is even considering doing so.

23. It is inconceivable to me that, now or in the foreseeable future, railroad operations
on the Line (including possible, though highly unlikely, expansion to two tracks, or to
accommodate double-stack containers from non-existent, potential shippers) would require more
than the Railroad Easement that is provided in the Agreement. Certainly, in the Petition, CSXT
did not identify any traffic that the Line could not carry within the parameters of the Railroad
Easement to which the Vitales' property would be subject.

24. Although CSXT suggests that there "may" be prohibitions on the movement of
certain commodities because of the Vitales1 building plans (Petition at 10), CSX fails to identify
any such prohibitions. As importantly, CSXT fails to explain why the Vitales' project would
present any issues, with respect to the transportation of certain commodities, different from those
already presented by existing, occupied structures on the Line (including the newly-built Target
superstore). If there were such restrictions, they would be a far greater barrier to CSXT
transportation operations than just along the Line in question, because of the innumerable
structures adjoining or over railroad lines in the United States, especially in the Northeast.

25. CSXT cannot argue that the seventy-five (75) foot wide and twenty-two (22) foot
high easement is too small, because other existing clearances on the Line are narrower and
shorter. CSXT could not expand its operations beyond that seventy-five (75) foot wide and
twenty-two (22) foot high envelope without rebuilding approximately 46 existing overhead
constraints on the Line. Indeed, if there was any foreseeable expansion of the Line for which
this Railroad Easement would be inadequate, why would CSXT have consented to the recent
construction of the Roosevelt Avenue Bridge, and why would CSXT not have tried to stop the
recent construction of the Target store both of which provide constraints on the Line greater than
the Vitales' project?
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26. Mr. Francis Vitale explained to me that the construction contemplated by the
Vitalcs, a mixed use commercial and residential development, would be built on a platform
constructed over the Line, in full compliance with the Agreement, allowing for the Railroad
Easement. The Agreement specifically provides that the plans for the construction will be
subject to approval of the railroad (and that railroad engineers will have to approve, for example,
the location of structural supports) to ensure that there is no interference with railroad operations.
In light of this obligation to submit the building plans to CSXT for approval, there appears to be
no basis whatsoever for the Petition's claim that "Under the Agreement the Vitales could begin
constructing the apartment complex, whether or not CSXT had made any changes to the Line or
right-of-way." (Petition at 10.)

27. The type of construction contemplated by the Vitales construction of residential
and commercial buildings over active rail lines, allowing for a sufficient railroad easement is
common, and would not be materially different from the many other such structures over or
alongside railroad lines throughout the United States, especially in the New York metropolitan
area.

28. For example, on Monday, November 19, 2007, The New York Times published
proposals submitted by five developers to the Metropolitan Transportation Authority ("MTA")
for the construction of 12 million square feet of residential and commercial space, a cultural
building, shops, and parks on "platforms over the Long Island Rail Road tracks on both sides of
11th Avenue" in Manhattan. In Kailyards, Seeing a Blank Canvas on the Hudson," The New
York Times, p. BS (Nov. 19, 2007). These are highly-used rail lines—with hundreds of trains
daily, unlike the little-used Line over which the Vitales intend to build.

29. CSXT's also suggests that railroad operations would produce too much noise for
the Vitales1 planned development. Anyone who spent even a few minutes at the Property would
know that that is not true. The neighborhood through which the Line traverses, including the
Property, is a densely-built residential area. The Vitales' development will not significantly
affect the density of the area. It is also a noisy area not because of the two trains that CSXT
sends along this Line each day, but because there are both subways and elevated passenger rail
lines (all part of the New York City Subway system) adjacent to the Property. The subway trains
pass every few minutes.

30. CSXT's claims about possible trespassing on the Line are not affected by the
Agreement, or by the Vitales' construction plans. Just as there is, unfortunately, some
trespassing on many rail lines, there is some trespassing on this Line as evidenced by extensive
graffiti, on newly built walls, at the level of the tracks. There is no reason to believe that that
trespassing would be increased by the Vitales9 project. The possibility of such trespassing has
not deterred other projects built over rail lines—such as the Target store, and the planned
construction over the MTA's Manhattan railyards.

IV. Conclusion: There Will Be No Interference with Railroad Operations

31. Based on the Railroad Easement to which the Vitales1 property would be subject,
their plans for a mixed use residential and commercial development built on a platform over the
Line, and the extensive protections in the Agreement ensuring that the railroad engineers must
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approve construction plans, it is apparent that the building the Vitales intend to construct will not
interfere with railroad operations or maintenance whatsoever. Not only will there be ample
clearance, side-to-side, because of the seventy-five (75) foot easement, but there will also be
twenty-two (22) feet of vertical clearance (ample even for double-stack trains). The New York
State vertical clearance standard is only 20 feet Obviously, the Railroad Easement was reserved
by Conrail so that trains could continue to operate on the Line.

32. Railroads reserve easements for their needs, as Conrail did in this situation, which
are designed to be adequate for present and potential, future railroad operations. In my opinion,
the Railroad Easement applicable to the property that the Vitales intend to purchase would be
more than adequate for railroad transportation needs over the Line. Indeed, the Railroad
Easement provided under this Agreement provides for a wider and higher clearance than is
provided by many existing overpasses along the Line.

33. In addition, as noted above, in accordance with the Agreement to sell the Property
to the Vitales, the Vitales' plans must be submitted to CSXT for its approval (which approval, of
course, is not to be unreasonably withheld).

34. I conclude that the Agreement, and the Vitales' proceeding with construction
under the Agreement, will not interfere with any present or future use of the Line for any
conceivable railroad transportation needs, now or in the foreseeable future, because the reserved
Railroad Easement will be more than sufficient to accommodate present or future railroad
operations on the Line.

FURTHER AFFIANT SAITH NOT.

Gene A. Davis

Notary Public/

My commission expires on the Jo day of 3^nut>y, Z o f f .

MICHAEL H VAN GUYSLING
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Gene A. Davis, P.E.
Director, Transportation Engineering

Education
MBA, Georgia Southern University, 1997
BS, Civil Engineering, Tennessee Technological University, 1983

Professional Registrations and Affiliations
Registered Professional Civil Engineer
American Railway Engineering and Malntenance-of-Way Association, member since 1996
AREMA Member of Technical Committee 12 (Rail Transit) and 18 (Light Density & Short Line Railways)

Years of Transportation Experience
23

Qualifications
Mr. Davis joined RLBA after 18 years of experience with Norfolk Southern Corporation during which he
held positions with increasing responsibility within the Engineering Department spanning management
and engineering of railroad track structure, bridge and building Inspection, condition assessment,
maintenance, rehabilitation, design and construction as well as railroad operations.

Areas of Expertise

• Track and Structure Planning, Rehabilitation, Engineering and Maintenance Planned,
scheduled and supervised numerous, large track projects such as tie renewals, rail Installation, track
resurfacing, shoulder cleaning and undercutting operations, structure upgrading and grade/sub-grade
stabilization. Supervised numerous bridge and culvert rehabilitation projects and extensive tunnel
repairs and tunnel portal reconfigurations.

• Design Participated In the redesign of the track layout In Sandusky, Ohio yard to streamline
operations and the redesign of existing physical plant trackage owned by railroad customers.

• Construction Constructed tracks at Shaffer's Crossing mechanical facilities in Roanoke, Virginia.

• Operations Experience with switching and yard operations, train performance, customer service,
FRA rules, regulations and labor agreements.

Relevant Project Experience

• CSX Transportation Analyzed CSX Maintenance-of-Way (MOW) costs incurred along two, separate
corridors in Florida, specifically, both proposed commuter rail service on the Central Florida
Commuter Rail Transit (CFCRT) corridor between Deland and Kfesfmmee surrounding Orlando and
existing Tri-Rail commuter rail service between West Palm Beach and Miami, over the South Florida
Rail Corridor. Those costs were used in part to analyze allocated costs per-mite among CSX, Amtrak
and the State of Florida. CSX was is In negotiations with the State of Florida's Department of
Transportation (FOOT) to determine an equitable, allocated cost per mile to maintain the subject
corridors in a steady state of repair (level of utility) as necessary to support a specified level of
service, In this case, FRA Class 4 trade. FOOT had engaged a consultant to perform an analysis of
data and projections furnished by the state. Reviewed actual, historical cost information provided
by CSX and critiqued a copy of that consultant's report based on CSX furnished data and
industry experience.
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Gene A. Davis, P.E.
Downtown Indianapolis Railroad Relocation Working Group Provided engineering feasibility
analysis to support consideration of diverting CSKT mainline railroad freight traffic and Amtrak trams
now moving through downtown Indianapolis to an enhanced Indianapolis Belt Line operation
Including an examination of the need and cost to construct a second main track and upgrade existing
Belt Line tracks, necessary crossovers and sidings to achieve desired capacity requirements.

Conducted a fteld Inspection focused on existing conditions in the subject area and
how railroad operations might be potentially impacted, coordinated with local railroad officials familiar
with current operations, communicated project findings and drafted a Verified Statement submitted
to the Surface Transportation Board, In connection with RLBA's engagement by the second largest
cement manufacturer in the United States to examine and evaluate the operations and safety
implications of constructing a "build-out" to obtain better rates and service by gaining access to the
trackage of a second rail carrier (Norfolk Southern) In South Carolina.

Confidential Private Sector Cffent Performed a track Inspection and provided maintenance
cost estimates to a solid waste company seeking to locate on Union Pacific Railroad and transport
waste by rail to a remote landfill. Provided turnout and at-grade highway crossing installation costs.

Morehead City Terminal/Carolina Rail Services Performed a physical Inspection and
evaluated track conditions along 11-mites of seaport terminal rail infrastructure In Morehead City, NC
and determined costs to upgrade and maintain track structure to handle 286,000 pound rail cars.

Santa Fe Trails Physically •nsnwtpil and assesspri the condition of about 20 miles of Santa Fe
Southern Railway track structure between Santa Fe and Lamy, New Mexico. Particular attention was
given to drainage structures (bridges and culverts), switches and public, at-grade highway-rail
crossings along with general track conditions, after which, cost estimate were provided for up to five
years to maintain track in a steady state of repair. Comprehensive component condition assessment
and cost estimates were associated with due diligence In connection with a possible sate to the
public agency preserving rail access to Santa Fe. Provided potential maintenance costs were track to
be abandoned.

Saratoga economic Development Corporation Assessed the ability of the Canadian Pacific
Railway's Adirondack Branch to support potential future passenger and/or freight train operations
between Saratoga Springs and Corinth, New York in connection with the prospective purchase of the
line by RLBA's dienL After Physical InffffMtftrTI of the many critical assets, In particular bridges,
switches and public, at-grade highway-rail crossings, provided an opinion letter as to the track and
bridge structure condition. A review of proposed force account work charges necessary to bring the
line up to FRA Class 2 track standards also was conducted. Prioritized additional capital spending In
the event additional funding was available.

• Riverside County Transportation Commission After a physical InffpyttfTT of many portions
of four different rail corridors with Riverside County. Estimated the track and bridge structure capital
costs associated with eight, extended Metrolink service passenger rail scenarios. The range of
potential corridor conditions varied from adding additional backs within existing rights-of-way owned
and/or operated by Union Pacific or BNSF to upgrading existing tracks to completely new track
construction along a brand new route. Based upon various levels of train service, Infrastructure
requirements were estimated along with order-of-rnagnitude capital costs.

• PYCO Industries Conducted an on-sfte, physical Inspection of select South Plains Switching, Ltd.
Co. (SAW) tracks in support of PYCO's feeder line application to acquire certain SAW rail Ones under
three alternative, rail asset scenarios. Determined rehabilitation needs of back structure along with the
costs to cure same and provided annuallzed maintenance costs to keep SAW track structure In a steady
state of repair, post-rehabilitation. Provided written testimony in three Verified Statements concerning
rehabilitation costs necessary to return track to FRA Class 1 status and/or to upgrade ft to handle

R.L. BANKS & ASSOCIATES, INC.



Gene A. Davis, P.E.
286,000 pound rail cars and provided rebuttal testimony to opinions on behalf of SAW and a competing
feeder line applicant

Northeastern Vermont Development Association Estimated the initial capital costs to reopen a
rail line between St. Johnsbury and Gilman, Vermont After physical liffifrflffflfffi of many critical
assets, In particular bridges, switches and public at-grade highwayman crossings, provided cost
estimates to achieve FRA Class 1 track conditions.

Santa Cruz Regional Transportation Commission Provided track maintenance and upgrade
cost estimates, assuming current and higher traffic axte weights, In planning the possible purchase of
the Union Pacific Railroad's 32-mile Santa Cruz Branch line to support recreational and public
transportation objectives. Cost estimates Included typical production activities, inspection and
minor repair of trade structure in Its current state and upgrade costs to handle 286,000 pound rail
cars.

Mississippi Development Aiithorfty Developed projected future twenty year annual maintenance-
of-way cost estimate budgets, subdivided into capital and expense categories, both with and without
back upgrades in connection with an economic analysis of the Magnolia State purchasing 96-miles of
track between Gulfport and Hattiesburg, MS.

Cross Valley Rail Corridor Joint Powers Authority Estimated the capital costs necessary to
upgrade track speeds, Improve grade crossings, build additional tracks to facilitate train meets and
construct a long bridge over the Union Pacific main line in connection with examining the feasibility of
instituting a regional rail passenger service along an existing short-line railroad corridor between
Visalla and Lemoore, CA, providing approximately ninety minute headways, sixteen hours a day,
using three dtesel multiple unit trainsets assumed to be powered by fuel cell technology.

Norfolk Southern Corporation Work Experience

• Assistant Division Engineer Bridges (Pocahontas DMslon) Territorial responsibility covered
trackage In the Virginias and southern Ohio. Coordinated and facilitated new construction,
inspection, and maintenance of drainage structures including bridges and culverts. Coordinated
remedial repairs to tunnel structures. The 1,300 mites of his territory Included over 24 mites of
various bridge types, 8,000 culverts of varying construction types, 20 mites of tunnels and 16 mites of
slide fences.

• Bridge and Building Supervisor (Georgia DMslon) Territory spanned 500 mites Including
Savannah, Augusta and Macon, Georgia. Performed inspections, supervised maintenance repairs and
new construction by company forces of drainage structures Including bridges and culverts.

• Track Supervisor (Lake and Pocahontas DMslons) Territories encompassed trackage In Ohio
(Lake) as well as the Virginias (Pocahontas). Performed FRA Inspections and accomplished remedial
repairs to track structure via maintenance and rail gang, tie/surradng and surfacing work.
Coordinated contract service work Including rail grinding and undercutting. Was responsible for over
190 mites of track including four yards.

• Assistant Track Supervisor (Pocahontas and Virginia DMslons) Territories encompassed
trackage in the Virginias. Performed FRA Inspections and remedial repairs to back structures.
Assisted in coordinating program maintenance work and contract service work on the track structure.
Was responsible for over 41 mites of track Including three yards.
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Photo # 1
Roosevelt Avenue Overpass from 41st Street Overpass

Note Temporary Track (Shoofly) to the East of Main Track (looking north)

Photo # 2
Rooftop Photo of Roosevelt Avenue Overpass from Vitale-Owned Apartment Building

Note Bridge Opening in Center of Photo (looking east)
-11-



Photo # 3
Brooklyn-Queens Expressway Construction

Note Temporary Track (Shoofly) to the East of Main Track (look south)

Photo # 4
Metropolitan Avenue Overpass (approximately 500 Feet Long)

(looking north)

-12-



Exhibit C
Technical Drawings
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Request for Determination That Preferential Right of Acquisition
Does Not Apply, or alternatively, Request for Release of the
Preferential Right of Acquisition, Under Section 18 of the
Transportation Law of the State of New York

December 24, 2004

Certified Mall -Return Receipt Requested

Mr. Frank N.Mengel
Director, Real Estate Division
State of New York - Department of Transportation •
50 Wolf Road
Albany, New York 12232

This Request Relates to:
Block 1312, Lot 1, Borough of Queens, City of New York

DearMr.Mengel:

CSX Transportation, Inc., as successor-iiMiiteresttoNewYoikCeiu^
turn successor in interest to Consolidated Rail Corporation (collectively, die "Railroad"), is the
seller under an agreement (the "Agreement") to sell three contiguous parcels of land in
Woodside, Queens, New York (collectively, the "Property'*) to Frank Vitale and Francis Vitale
(the^VitaleO- The Property U to be soM subject to a railroad casement The*TBayRidge
Branch" rail line runs through the Property. Tit* RaOroad has not abandoned, and does not
Intend to abandon^ the Property f or rauroad transportation purposes. The Railroad and the
Vitales are filing a request under Section 18 of the Transportation Law (MSectk>nl8n)l for

(a) a determination that the preferential right of acquisition does not apply,
because each parcel is being sold subject to a railroad easement, and therefore the
Property is not being "abandoned for railroad transportation purposes" as defined
in Section 18, ort

(b) a release of ote preferential!!^ of acpjn^

The Railroad and the Vttalcs are JWng a separate (but identical) request as to each of the
three parcels in the Property, m me event that the Commissioner detenniries that the
preferential right of acquisition does not apply, or dftcrmin*fl to release the preferential right of
acquisition, as to any of the three parcels (or any portion of any paved), the Railroad inteHb to
proceed with the sale of such parcel (or portion of such parcel), even if the Commissioner
exercises the preferential right of acquisition of another parcel (or portion of that or another
parcel).

The Property includes the following three parcels:



Mr. Frank N.Mengel December 24.2004
Director, Real Estate Division Page 2

Tax Block 1282, Lot 110, Borough of Queens, City of New Yak
Tax Block 1303, Lot 1, Borough of Queens, City of New York
Tax Black 1312, Lot 1, Borough of Queens, City of New Yoik.

A map of the Propeity is enclosed, nuriced with the tax kHnumbefs. A draft description of the
Property is also enclosed.

The Railroad has not abandoned, and does not intend to abandon, the Property for railroad
transportation purposes. Tne Agreement (§ 2) explicitly provides for the following easement
(the "Railroad Easement"):

RESERVING UNTO CONRAIL a seventy-five (75) root wide easement
identified on the attached plans, which easement shall extend upward only to a
horizontal plane, but running parallel to the underlying nil line and measured
twenty-two (22) feet, vertically above top of rail of said Reserved Tracks
(hereinafter called "excepted space") the foregoing easement being reserved by
Gonrail to use, operate, maintain, repair, replace and inspect the Reserved Tracks
and Equipment as and when the same may be necessary or desirable.

Hie Railroad Easement ensures that the Railroad will be able to continue to use the Property for
railroad transportation purposes, as the Railroad i^^ The Agreement (§ 4(B)) also
provides, among other things, that

Construction by Purchaser will proceed in a manner that will not unreasonably
interfere with the continued operation of trains....

Subdivision one of Section 18 grants to the Ctommissioim a {Sciential rig^ of aco4uisition of
"property... which has been abandoned for railroad transportation ptirposes as defined in
subdivision two of this section." Subdivision two of Section 18 provides, in pertinent part:

For purposes of this section, property shall be deemed to be abandoned for
railroad transportation purposes (a) when, where required by law, a certificate of
abandonment of the railroad line situate thereon has been issued by the interstate
commerce commission and/or any other federal or state agency having
jurisdiction thereof; or (b) when such a certificate of abandonment is not so
required and the use of the property for railroad transportation purposes has been
discontinued with the intent not to resume.

Here, no certificate of abandonment has been issued, and none is sought, because the Railroad
does not intend to abandon' the Property for railroad transportation purposes. Hw use of the
property for railroad transportation puiposes has M* been discontinued; to the contrary,

1 The Railroad and the Vitales may determine to modify the dimension of the Railroad
Easement, but any such modification will still allow the Railroad to "use, operate, maintain,
repair, replace and inspect the Reserved Tracks and Equipment as and when the same may be
necessary or desirable."
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Mr.FrtnkN.Mengd
Director, RBI! Estate Dlvifion

December 24.2004
Page 3

continues and will continue after the sale of the Property eubjeet to the Rifhoad Basement
Thua, because the Property b not being abandoned (or raOroad transportation purposes, at
doflned In Section 18, tb» Railroad and the Vbafee teapeotibUyrequeit thai the Conunlsatoner
determine that the preferentfat right of acojdsrtion under Section 18 doea not apply.

AhernaUvriy, the Raltooed end the VHeln reipectAiHy
RoleaK of the Preferential Right of Acquisition,

The Railroad and the VHeJeft would be glad to provide adoltloiwllnftrmetlbnlfyouaoiequeit
Thank you for your oowldoratton.

Respectfliny yours.

CSXTRANSPOW'ATK)NtTNaiAflSlJOCR8»R. PRANK VrTALB AND RtANOS VtTAUi
iN-TNnfluonoNhw YORK CKVTRAL UWB
LLC, AS SUCCTOSOR-IN-TNTWUiBT TO

AJSfer

Name:
TlUe: /\Uui> <u. %

William WaHaottBeq.
wwnllaobOmeeartBr.eoin

245 Pnlc Avenue -27th floor
New York, NY 10167
telephone: 212-6094800
fax: 2124094921

or

GaniMtatdRellGorpomttan

Bocloauras

eo (wyBnoIowrei) (Federal Vxpi«ee)i

Mr. Jade Bart
Boonomlo Development Section - TOD 504
SUMO, of New Ybrtc - Department of
TnMipovtation
50 Wolf Road

KkhardM.ZuGkermaa,Beq.

Jacob Tnwald,Eiq.
jlnwild^soimenichrin.oom

1221' Avenue of the Aroerieu
New Yoifc. New YoA 10020
telephone: (212) 3984213 (Mr. Zuefcennan)
telephone: CZW) 398-5215 (Mr. InwaJd)
flnq (212)7684800.

Attorneys for Fran* Mid* and fronds Wtefo

Bcooonrio Development Section - POI> S04
State of New Yoik -Department of
Tnuuportation
50 Wolf Road
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Director, Real Estate Division Page 4

Albany, New Ymfc 12232 Albany, New York 12232
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Request for Determination That Preferential Right of Acquisition
Does Not Apply, or alternatively, Request for Release of the
Preferential Right of Acquisition, Under Section 18 of the
Transportation Law of the State of New York

December 24,2004

Certified Mafl - Retain Receipt Requested

Mr. Prank N. Mangel
Director, Real Estate Division
State of New York - Department of Transportation
50 Wolf Road
Albany, New York 12232

This Request Relates to:
Block 1303, Lot 1, Borough of Queens, City of New York

DearMr.Mengel:

CSX Transportation, lite., as succesror-^
torn successor in interest to Consolidated Rail Corpor^
seller under an agreement (the "Agieemeut") to sell three contiguous parcels of land in
Woodride, Queens, New York (collectively, the "Property") to Frank VHale and Francis Vitale
(the^Vitales^. The Property is to be sold subject to a raiboad easement Tne "Bay Ridge
Branch** rail line runs through fte Property. The RaOroad has not abandoned, and doe$ not
intend to abandon, ^I^opertyf^raOroad transportation purposes. The Railroad and the
Vfales are filing a request under Section 18 of the Transportation Law ("Section 18"), for

(a) a determination that the preferential right of acquidtion does not apply,
because each parcel is being sold subject.to a railroad easement, and therefore the
Property is not being "abandoned for railroad transportation purposes" as defined
in Section 18, or, otiernottvefy,

(b) a release of the preferential right of acquisition under Section 18.

TheRoUroadand the Vtoues areJutog a separate (but Identical) request a* to each of the
three parcels in fsfo Property, In the event that the Connnianoner determines that the
preferential right of acquisition does not arjply, or determines to release &e preferential right of
acqiudtion,astoanyofu^tm^eparc^(oranyportionofmypaicel),
proceed with the sale of such panel (or portion of such paicel), even if the Onmnissioner
exercises the preferential right of acquisition of anomer parcel (or portion of that or another
parcel).

The Property includes the followmg mree parcels:



Mr, Frank N.Mengd December 24,2004
Director, Real Estate Division Page 2

Tax Block 1282, Lot 1, Borougfr of Queens, City of New Yoik
Tax Block 1303, Lot 1, Borough of Queens, City of New York
Tax Block 1312, Lot 1, Borough of Queens, Chy of New York.

A inap of the Property is enclosed, rnarkedwrm the tu^ A draft description of the
Property is also enclosed.

Ine Railroad has not abandoned, and does not intend to abandon, the Property for railroad
transportation purposes. The Agreement (§ 2) explicitly provides for the following easement
(the "Railroad Basement"):

RESERVING UNTO CONRAIL a seventy-five (75) foot wide easement
identified on the attached plans, which easement shall extend upward only to a
horizontal plane, but running parallel to the underlying rail fine and measured
twenty-two (22) feet, vertically above top of rail of said Reserved Tracks
(hereinafter called **excepted space") the fbregomg easement being reserved by
Conrail to use, operate, maintain, repair, replace and inspect me Reserved Tracks
and Equipment as and when the same may be necessary or desirable.

The Railroad Easement ensures mat the Railroad wiU be able to commne to use me Property for
railroad transportation purposes, as the Railroad intends to do.1 The Agreement (§4(B)) also
provides, among other things, that

Construction by Purchaser will proceed in a manner that will not unreasonably
interfere with the continued operation of trains....

Subdivision one of Section 18 grants to me Conimissioner a piefexeulial right of acquisition of
"property... which has been abandoned fin-railroad transportation purposes as defined in
subdivision two of mis section." Subdivision two of Section 18 provkles, in pertinent part:

For purposes of mis section, property shall be deemed to be abandoned for
raDroad transportation purposes (a) when, where required by law, a certificate of
abandonment of the railroad line situate mereon has been issued by the interstate
commerce commission and/or any other federal or state agency having
jurisdiction thereof or (b) when such a certificate of abandonment is not so
required and the use of the property for railroad transportation purposes has been
discontinued with me intent not to resume.

Here, no certificate of abandonment has been issued, and none is soug)^ because the RaUroad
does rot interid to abandon the Pioperty for ra The use of the
property for railroad transportation purposes has not been discontinued^

The Railroad and the Vitates may determine to modify the dimension of the Railroad
Raacment, hilt any meli mniUfiwitiftn win atill allrw fli« PailmiiH to "nan, npenfte, motnfrta

repair, replace and inspect me Reserved Tracks and Equipment as and when me same may be
necessary or desirable."
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Mr.FrankKMcngel
Director. Real Bstate Division
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continues and will continue after the sale of the Property sul^ect to the RaJhoed Basement.
Thus, became the Property is not being abandoned for railroad transportation purposes, as
defined hi Section 18, the Railroad and the VHate itspectWly request that u^ Conmlwloncr
determine that the preferential right of acquisition ante Seenon IB does nrt apply.

Alternatively, the Railroad and tin Vttate respectfully reqiiost that thaConnnissloner grant a
Release of the Preferential Right of Acqidfhkm.

The Railroad and the Vhafes would be glad to provide aoMhloiudtnfbnnationifyousoroqueit
Thank you for your consideration.

Respectfully yours,

CSXTRANSI*0(n-ATTCHTNC,,ASSUCCW»OR- FRANK VtTAUtATO ft ANCUVfTAlJl

. DWPORATION
Setter

By:

Wil!amWaHach,B8q.
wwanacb@mccarter.com
MCCAHIWR ft BNCH.ISH, LLP
245 Park Avenue -27th Floor
New York. NY 10167
telephone: 212*09-6800
ftx: 21X4094921

Attorney* for CSV Ttoaportatton, Ins., or
Jnttrtst toNtw York Grnftnf

CamoMand Half Corporation

Enclosure!

cc(w/Bnch>aure8)(PcderalBipreafl):

Mr. Jack Bart
Economic Development Section - TOD 504
State of Now York -Department of
Transportation
SO Wolf Road

Richard M. Zuckerman, Esq.

jtoysJd@ioiiMiisoliein.coni
SONNWCcnHWNATH ft ROSRWTIAT. LLP
1221 Avenue of tho Americas
New York, New York 10020
tdephone; (212) 39S-5213 (Nfr. Zuetarmsn)
Wtaphone: (212) 398-5215 (Mr. TnwaW)

Attormytfor Ahw* IVAxb andfraaciJi Wato

Mr.MtchaeJYounti
BoonomloDevelopcn«ntSecikm-PO0904
State ofNew York-Deptrtment of
TYanipoftapun
50WoJfRo*d
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Director, Real Estate Division

December 24,2004
Page 4

Albany, New York 12232 Albany, New York 12232
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Request for Determination That Preferential Right of Acquisition
Does Not Apply, or alternatively, Request for Release of the
Preferential Right of Acquisition, Under Section 18 of the
Transportation Law of the State of New York

December 24,2004

Certified Mall - Retain Receipt Requested

Mr.RankN.Mengel
Director, Real Estate Division
State of New Yoik-Department of Transportation
SOWotfRoad
Albany, New York 12232

lids Request Relates to:
Block 128% Lot 110, Borough of Queens, City of New Yoik

DcarMr. Mengcl:

CSX Transportation, be., as successor-in-interest to New York Central Lines LLC. which was in
turn successor in interest to Consolidated Rail Corporation (collectively, the "Railroad"), is the
seller under an agreement (the "Agreement") to sell three contiguous parcels of land in
Woodside, Queens, New York (collectively, the "Property") to Rank Vitale and Francis. Vitale
(die "Vitales"). The Property is to be sold subject to a railroad easement Hie "Bay Ridge
Branch** rail line runs through the Property. The RaHroad has not abandoned, and does not
intend to abandon, the Pnrperly for raBwad transportation pur^ The Railroad and the
Vitales are riling a request under Section 18 of the Transportation Law C'Section 18"), for

(a) a determination mat the preferential right of acquisition does not apply,
because each pared is being sold subject to aim
Property is not being "abandoned for railroad transportation riurposes" as defined
in Section 18, or, alternatively,

(b) a release of the preferential right of acquisition under Section 18.

The RaOroad and the Vtialet are filing a separate (but identical) request at to each of the
three parcels in the Property. In the event that the Coimnissioner determines that the
preferential right of acquisition does not ar>ply, or determines to release the ijreferential right of
acquisition, as to any of the three parcels (or any poitioii of any pared), the Railroad intends to
proceed with the sale of such parcel (or portion of such pared), even if the Commissioner
exercises the preferential right of acquisition of another pared (or portion of that or another
pared).

The Property includes the following three parcels:



Mr. Frank N.Mengel December 24,2004
Director, Real Estate Division Page 2

Tax Block 1282, Lot 110, Borough of Queens, City of New York
Tax Block 1303. Lot 1, Borough of Queens, City of New York
Tax Block 1312. Lot 1, Borough of Queens, City of New York.

A map of the Property is enclosed, marked with the tax lot numbers. A draft description of the
Property is also enclosed.

The Railroad has not abandoned, and does not intend to abandon, the Property for railroad
transportation purposes. The Agreement <§ 2) explidUypfovio^ for the foUowmgeaseinent
(the "Railroad EasemenT):

RESERVING UNTO CONRAIL a seventy-five (75) foot wide easement
identified on the attached plans, which easement shall extend upward only to a
horizontal plane, but running parallel to the imderiying rail tine and measured
twenty-two (22) feet, vertically above top of rail of said Reserved Tracks
(hereinafter called "excepted space") the foregoing easement being reserved by
Conrail to use, operate, maintain, repair, replace and inspect the Reserved Tracks
and Equipment as and when the same may be necessary or desirable.

The Railroad Easement ensures that the Railroad will be able to continue to use the Property for
railroad transportation purposes, as the Railroad Intends to do.1 The Agreement (§4(B)) also
provides, among other things, that:

Construction by Purchaser will proceed in a manner that win not unreasonably
interfere widi the continued operation of trains....

Subdivision one of Section 18 grants to the Ornintissioner a preferential right of aoquisttion of
"property... which has been abandoned for railroad transportation purposes as defined in
subdivision two of this section." Subdivision two of Section 18 provides, in pertinent part:

For purposes of this section, property shall be deemed to be abandoned for
railroad transportation purposes (a) when, where required by tew, a certificate of
abandonment of die railroad line situate thereon has been issued by me interstate
commerce commission and/or any other federal or state agency having
jurisdiction thereof; or (b) when such a certificate of abandonment is not so
required and the use of the property for railroad transportation purposes has been
discontinued with the intent not to resume.

Here, no certificate of abandonment has been issued, and none is sought, because the RaUroad
does not intend to abandon the Property for ralroad transportation purposes. The use of the
property for railroad transportation purposes has not been olscontmueo^ to the <x)ntraryt that use

1 Tlie Railroad aid the Vitales may detennro
Easement, but any such modification will still allow the Railroad to "use, operate, maintain,
repair, replace and inspect the Reserved Itacks and Equipment as and when the same may be
necessary or desirable."
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oontimiOB and will continue after the sale of the Property lubjcot to the Railroad fiaaement
Thus, became the Property It not being abandoned fbrra!bo«dtnBiapoitilloji|niipoiei.aJ
defined to Seotioii 18, the Kauroftd MB the Vttawv reBpcuUuily request that the ConmniHoner
determine that the preferential right of aoquhhfcm under Section 18 doe* not apply.

Alternatively, the Railroad and the VHales respectftiDy reo^ert that the CornmiaaioAer grant a
Retoeae of the Preferential Right of Acqulntion.

The Railroad and the Vitalef would bo glad to pnMdeaddhioi^fnformatloii If you 00 request
Thank you fbr your consideration.

RetpectfUUyyoura,

CSXTRAHSPORTATWN, INC., AS SUCCESSOR- FRANK VtTAU! AND niANCm VTTATJt

OONSOrJnATHDRAn.OORPORAIION

WHHamWanach.BK|.
wwalUob@mocarter.GOni
MCCARTKR A BNQIJBH, LLP
245 Fufc Avenue - 27lh Floor
Now YoriE. NY 10167
telephone: 213-609-6800
flue 212^09^921

Attomq&ft* CSXTteoupoiiattont An, at

/JntsfJjC, 01 &0MJ30riJMfe*flur to
GflfunAdbMtf JW/ Corporation

findowm

Mr.JaoJcBul
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MEMORANDUM BY THE
HONORABLE DUANE A. HART
DATED SEPTEMBER 12,2005

MEMORANDUM

SUPREME COURT : QUEENS COUNTY
IA PART 18

x
NEW YORK CENTRAL LINES, LLCf etc. INDEX NO. 20662/02

- against - BY: HART, J.

FRANK VITALE, Ct al. DATED: SEPTEMBER 12. 2005

This is an application pursuant to CPLR 7510 to confirm

an arbitration award.

This controversy arises out of a 1986 contract for the

sale of real property owned at the time by Consolidated Rail

Corporation (Conrail), a predecessor in interest to New York

Central Lines, LLC (NY Central), to Prank and Francis Vitale.

After extended negotiations and years of delay, the Vitalea

demanded arbitration, which was compelled by this court in a

judgment dated March 25, 2003. Thereafter, this matter was

submitted to arbitration pursuant to a stipulation of the parties

dated March 25, 2004 that selected an arbitrator and defined the

issues to be presented. An award was issued on or about

September 28, 2004 granting the Vitales specific performance of the

contract at the original agreed purchase price of $900,000. The

closing of title was contingent upon obtaining a Section IB release

from the New York State Department of Transportation (NYSDOT).

Inasmuch as the parties were aware of the possibility of
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condemnation of all or part of the subject property by NYSDOT for

the expansion of the Brooklyn-Queens Expressway, this issue was

presented during arbitration, the arbitrator specifically provided

that upon receipt of the release 'for one or more of the parcels in

whole or in part." the parties were to proceed expeditiously with

the closing of title.

Btt Central opposes the confirmation asserting the award

has been rendered largely moot due to the subsequent condemnation

•actions of the NYSDOT which affect portions of the parcels intended

to be conveyed under the 1986 agreement. Citing

General Obligations Law S 5-1311(1) (a). NY Central implies that all

or a material part of the real property has been taken by eminent

domain thereby rendering the contract unenforceable.

Upon a review of a NYSDOT document entitled 'Explanation

of Acquisition* and the annexed naps, it is apparent that out of

the approximate seven acres originally contenplated under the

contract, NT Central retains title to substantial acreage though

portions are 'subject to a permanent as veil aa tenporary easements.

Under these circumstances, a purchaser may proceed to enforce the

contract and receive an abatement of the purchase price for the

property taken by eminent domain. (General Obligations Law

§ 5-1311(1) (a) (2); see. Lucenti v Cavuoa ftnts.. 48 NY2d 530

[1979].)
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X court's function in reviewing an arbitration award is
V

limited to whether it is irrational, violates a strong public

policy or exceeds a specific limitation of the arbitrator's power.

I gee. Matter of United Pecfn. of Teachers. Local 2. AFT. AFL-CIO v

Board of Educ. of Citv School Diat. of Citv of y.Y,. l »Y3d 72

{2003); gather of Panaini Stone Setting v Crow and Sufcton Aaaoca..

AD3d . 799 NYS2d 110 [2005].) Here, NY Central's claim that

the contract has been rendered moot due to the eminent domain

takings is without basis. The Vitales have obtained a Section 18

release as required by the award. The failure of NY Central to

even raise the existence of any grounds specified under

CPLR 7511 (b) for vacatur necessitates the confirmation of the

arbitration award. <Saa. Matter qf Domotoc v gtate Farm Mat. jCna.

£&*., 9 AD3d 367 [2004].)

The parties are directed to expeditiously proceed with

the closing at the agreed price of $900,000. This determination is

without prejudice to the Vitales, if they be so advised, to seek an

appropriate abatement of the purchase price in additional

arbitration proceedings.

Accordingly, the application to confirm the award is

granted.

Settle Judgment.

a
j.s.c.
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ARBITRATION

FRANK VITALE and FRANCES VITALE,

Claimants,

Professor Robert M. Zinman

-against-

NEW YORK CENTRAL LINES, LLC, as Successor
to Consolidated Rail Corporation,

Respondent.

June 15, 2004
10:18 a.m.

ARBITRATION

held at Sonnenschein Nath & Rosenthal, LLP,

1221 Avenue of the Americas, New York, New

York, before BARBARA R. ZELTMAN, a Professional

Shorthand Reporter and Notary Public within and

for the State of New York.

David Feldman
W o r l d w i d e

805 Third Avenue. 8th Floor | New York, NY 10022 | Main (212)705-8585 | Fax:(212)705-8552
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AKBTTRATION
MR. ZUCKERMAN: Good morning, my nam

colleague, Jacob Inwald.
We are from the firm Sonneoscheta

Natfa A Rosenthal, LLP. attorneys for the
daman*, Frank and Frances Vitale.

Fnaenl also are Frank Vitale and
Frances Vitale, both as parties and as
witnesses.

I win abo note on record that
William Wallach, attorney fix Central Lines,
LLC, Consolidated Rail Corporation,
respondent, in thfa matter Is here
representing the respondent

And we are honored to have Professor
Robot M. Zinman as die arbitrator.

Mr. Wallach did note thai he expects
to have a representative of bis client later
here today, bat tun kindly said we can
proceed and not await the arrival of his
representative.

(Whereupon, the representative enters
the room.)

MR. ZUCKERMAN: With impeccable

s

ARBITRATION
timipgi nfttr 1 fininhffl ffiitf'Tig T** t̂
Mr. Wallach stated we not need await the
arrival of his client, Robert Ado, and his
client, Mr. Ado, entered the room.

And welcome Mr. Ado.
Before we went on record Mr. Wallacb

and I had a discussion about evidence in this
matter, and we are in agreement on most of
the issues witfa respect to the evidence on
behalf of me claimants.

We prepared a binder of exhibits to be
used in this matter. The binder contains 89
numbered exhibits that are separated by tabs.

Mr. Wallach on behalf of the
respondent has kindly stated that they have
no objection to the introduction of
Exhibits 1 through 88 into evidence, and I
therefore request that those so be admitted
into evidence.

ARBITRATOR ZINMAN: They are admitted

(Exhibit 1 through 88 were admitted
into Evidence.)

MR. ZUCKERMAN: Mr. Wallach also
indicated that since most of the exhibits on

2 (Pages 2 to 5)
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1 ARBITRATION
2 his list are duplicates of our exhibits, that
3 he will identify three exhibits from a list
4 that he had given us earlier that he intends
5 to introduce in evidence, and when he does
6 those, we will respond, although I expect we
7 will not have any objection because it
8 appears those come from the plaintiff.
9 The only other evidentiary matter
10 is-
11 MR.WALLACH: Can I interrupt for a
12 second?
13 MR. ZUCKERMAN: Sure.
14 MR.WALLACH: Having agreed to
15 Claimants' Exhibits - what I will call 1
16 through 88, do we need to discuss your
17 proposed Exhibit 89, or is it just not going
18 to be in evidence?
19 MR ZUCKERMAN: Why don't we discuss
20 it now. We might as well do that, and then
21 we can discuss the other evidentiary issue.
22 Exhibit 89, which is the last tab in
23 the binder that you have before you.
24 Professor Zinman, is a chart of expenses
25 incurred by the Vitales in connection with

1 ARBITRATION
2 towards the closing, and that while not aware
3 of the specific amounts of those expenses,
4 Conrai] and later CSX were certainly aware
5 mat certain expenses were being incurred in
6 light of the prior contract.
7 It was offered for that limited
8 purpose.
9 MR.WALLACH: Throughout these

10 proceedings H would be helpful if we just
11 referred to 'Conrail' rather than going back
12 and forth, depending on the year, as to
13 Conrail or CSX. There's no disagreement that
14 CSX succeeded to Conrail^ rights. Unjust
15 going to use Conrail throughout
16 ARBITRATOR ZINMAN: Thai* fine.
17 MR.WALLACH: My objection to proposed
18 Exhibit 89 is, first of an, under the 1986
19 agreement, neither partyb entitled, if
20 successful, to recover costs or attorney*
21 fees. It wasnl contracted for, itfe not in
22 the document.
23 There is no dispute from Conrailfe
24 point of view that at certain points in time
25 from 1986 forward the Vhaka expended

1 ARBITRATION
2 this project.
3 This was prepared for the purposes of
4 this arbitration. Ills a compilation
5 exhibit It is drawn from checks and
6 financial records, all of which were produced
7 to New York Central. This chart was not a
8 part of Vitalc records; it was prepared from
9 those records as a compilation exhibit for

10 presentation at the arbitration.
11 We also offered this in a limited
12 purpose in this arbitration, and the Vitales
13 are seeking speciffc performance. They are
14 not seeking to recover the amoont of money
15 they spent on the project, they recognize
16 these are mrncnses that they incurred in
17 moving towards a dosing on the project
18 We offered this simply for the purpose
19 of showing that during the 16 years that
20 elapsed from when the contract was signed in
21 1986 until May 2002 when CSX stated for the
22 fust time they would not go forward with the
23 contract, the Vitales incurred substantial
24 expenses in reliance of the fact that there
25 was a binding contract. And they were movin

1 ARBITRATION
2 efforts to move the project along, but thaft
3 not what we are here for. We are here to
4 talk about whether or not there is still a
5 binding contract, not if whether the Vitales
6 spend $100,000 or $300,000 that contract
7 becomes binder.
8 So to the extent there are numbers on
9 this document — and I realize you haven't

10 looked at it -1 submit that's a good thing
11 for now, itfe just not relevant towards the
12 determination you are being asked to make as
13 to whether or oot there is a binding
14 agreement
15 I am not going to challenge—youll
16 hear from the testimony of the Vitales, I
17 presume, what they did along the way and whei
18 they may have stopped. But this document is
19 in summary form, ift not broken down by
20 years indicating when the different efforts
21 were made. And the timing here is very
22 important
23 So for that reason, I would request
24 that if you are not prepared to rule right
25 now, perhaps listen and see how the evidence

3 (Pages 6 to 9)
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1 ARBITRATION
2 goes in and whether this document is really
3 needed for the limited purpose counsel has
4 indicated he was going to propose it, or not
5 at all.
6 But it is Conrailfe position that this
7 just showing numbers, perhaps to make you
8 think they spent money, therefore there's a
9 contract And that should not carry the day,

10 given the issues today.
11 MR. ZUCKERMAN: Let me just say, I
12 think Mr. Wallach's suggestion there is no
13 need for a ruling until we reached the lime
14 of testimony is a good suggestion.
15 Therefore, I won't offer that at this lime
16 and well withhold that and see if it
17 becomes necessary. It may indeed be when w
18 reach that point, I may simply decide not to
19 offer it in. Make it easier.
20 There is one evidentiary issue that
21 has been raised by the proposed evidence of
22 Conrail, and I made brief reference to that
23 while we were off the record. And now wear
24 on the record, 111 go into greater detail
25 This pest Friday Mr. Wallach provided

12

1 ARBITRATION
2 said "market value as of the date of
3 closing," then we would need appraisals as of
4 today. But we dont, that's not what the
5 contract says.
6 So I cannot - and 1 think what is
7 interesting is there's somewhat of an
8 inconsistency between the position
9 Mr. Wallach took with respect to our proposed

10 Exhibit 89, that numbers are irrelevant, with
11 the proposed proffer of this appraisal by New
12 York Central.
13 We would oppose the introduction of
14 the appraisal into evidence. If Mr. Wallach
15 wants to state what the relevance is, which I
16 would ask he do so without going into what

(17 the numbers are, he would - obviously, he
18 can avail himself of that opportunity.
19 There is also the related issue that
20 if appraisal evidence is to come in, it would
21 be our position that it should come in
22 through live testimony of the appraiser.
23 Whenever there is - certainly when
24 there is a condemnation proceeding or when
25 there is a legal or tertiary proceeding or

n

1 ARBITRATION
2 to us an appraisal of one of the three
3 parcels that are at issue in this arbitration
4 that was prepared. It* dated as of
5 April 26.2004. Mr. Wallach advised me that
6 his client had only received it earlier last
7 week. And it purports to appraise the value
8 of one of the three properties as of
9 April 2004. And Mr. Wallach had stated whei

10 he transmitted this to me that he intended to
11 offer this into evidence.
12 Up untfl we received this appraisal CD
13 Friday, New York Gentral/Connil had not in
14 any way suggested that they regarded the
15 value of the property as of 2004 as bearing
16 at all on the issue of whether or not there
17 is a binding contract for sale of the
18 property.
19 There is no question that a contract
20 was signed in 1986 and that is some time ago.
21 And there is no question that the contract
22 fixes a price of $900,000. The contract does
23 not state market value as of the date of
24 closing.
25 Obviously, if we had a contract that

13

1 ARBITRATION
2 legal proceeding where the value of the
3 property is at issue, the ordinary way of
4 doing that is to — unless their decision is
5 committed to appraisers, which sometimes
6 does, but when there is a fact finder such as
7 judge or arbitrator, to determine it, then
8 one puts the appraiser on the witness stand
9 so one can cross «M«"n» the appraiser as to

10 the substance and methodology and et cetera,
11 and not simply have a thick report, but not
12 subject to cross examination.
13 Here that would entail two witnesses
14 because this appraiser's methodology is in
15 two parts: One is that the teal estate
16 appraiser was called upon to appraise the
17 property after the construction of a platform
18 over the railroad so that one could then
19 build upon it. The real estate appraiser, to
20 do that, called upon an engineer to calculate
21 the cost of that structure, and then with
22 some refinement--I'm just gtving a broad
23 brush - the appraiser said, "Well, after you
24 spend this money to build the platform, whal
25 you wiD have will be the following.11 And

4 (Pages 10 to 13)
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1 ARBITRATION
2 the appraiser simply relies completely on the
3 exact dollar numbers that the engineer
4 produces. Thatfe actually two components.
5 So if this appraiser were to come into
6 evidence, we would request there be live
7 testimony of both the appraiser and the
8 engineer on whose report he relied for the
9 cost of building the structure.

10 I would also ask that we would reserve
11 the issue on whether we would want to call a
12 real estate appraiser for rebuttal. We did
13 not in fact, until this past Friday,
14 think that the issue of value was part of the
15 case at all. Therefore, we didnt intend to
16 introduce any evidence on the issue of value.
17 So I would suggest Mr. Wallach have an
18 opportunity to proffer what the relevance is
19 and why mis is being offend without going
20 into the substance of the appraisal
21 MR. WALLACH: Well, if nothing else,
22 am consistent, actually. So let me tell you
23 why the position we are claiming with respect
24 to die appraisal is not contradictory of what
25 I said in connection with the Vitales'

1 ARBITRATION
2 nor to complicate these proceedings to that
3 level. It is to allow you to understand
4 better, in addition to the legal arguments
5 that Conrail is relying upon, why an
6 agreement from 1986 at a price of $900.000 is
7 not binding on Conrail in 2004 and the
8 thought process that affected Conraift view,
9 given certain Inactions taken by the Vitales

10 over the last 16,17 years.
11 ARBITRATOR ZINMAN: I am not sure 1
12 understand.
13 You mean that if the value has changed
14 the contract is not valid?
15 MR. WALLACH: No. What I am saying u
16 it's Conrail!s position that for several
17 reasons that were set forth in our prcbearing
18 submission - and which you will hear during
19 testimony of these proceedings - the 1986
20 agreement cannot be enforced by the VUaks.
21 In addition to that position which
22 Conrail b taking, we ftel H is beneficial
23 for yon to understand what the value, fair
24 market value of the property in 2004 is,
25 because we submit will help you understand

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

is

ARBITRATION 1
proposed Exhibit 89. 2

And to do that, let's talk about what 3
an arbitration is not about. This 4
arbitration is not about fixing the value for 5
property or properties at issue. I am not 6
asserting that or claiming that in any way. 7

But as you know, we're addressing an 8
agreement that was signed in February of 9
1986. We are in June of 2004 now. The 10
project hasnl been built The February 1986 11
agreement had a price, as counsel indicated, 12
of $900,000. We can ask that you take the 13
equivalent of judicial notice that real 14
estate values are not the same in 2004 as 15
they were when the Mete won the World Serif 16
in 1986.

I ask and could intend on asking the
Vitales whether or not they agree that the
value of the parcels of land and of the
project as contemplated has changed either up
or down since 1966.

But the function of the appraisal
report is not to bring in an appraiser, nor
the engineer, nor the real estate appraiser.

17
18
19
20
21
22
23
24
25

17

ARBITRATION
why Connflfe taking the position apart from
the legal merits of this case. So again,
it* not to say -

ARBITRATOR ZINMAN: You are saying if
the value has gone up, then Cbnnilfe taking
Ihe position that because of that, they donl
want to go through with the contact,
assuming there Is a contract to start with?

MR. WALLACH: Correct. And you hit it
right on the bead IfsConrailt position
there is not u enforceable contract anymore.

And in addition to (he position there
rs no longer an enforceable contract, it is
beneficial for you to see how the property
value and project value has Increased since
1986 because that informs Conrailfe decision
not to continue negotiations that were
never-ending and which the VUiles are
believing are open-ended. Sothaftlhe
purpose for it Legally we have reference to
the contract factually why Conrail says
enough with the ongoing negotiations.

ARBITRATOR ZINMAN: But if there was
no contract, Conrail can say enough with

5 (Pages 14 to 17)
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1 ARBITRATION
2 these negotiations, without any consideration
3 of the value?
4 MR. WALLACH: That's correct.
5 And if I was to place in order, as I
6 will, Conrad's position, first and foremost,
7 Conrailfe position is there is no longer
8 binding agreement that is enforceable either
9 by the Vitales or by Conrai).

10 Second and separately, we feel it*s
11 important that you know what the value of the
12 property is or a range of the property in
13 2004. Because that will help you understand
14 why Conrai! is saying enough with these
15 ongoing negotiations that are leading
16 nowhere.
17 It was my intent to raise this issue
18 with the Vitales when I cross examined them.
19 It can be addressed by if I ask them
20 questions about their perception of what the
21 value of the property is now. If their
22 answer is sufficient, then I dont even have
23 to go to the appraisal report. But that's
24 the reason for the appraisal report, to frame
25 better the current value of the property.

20

1 ARBITRATION
2 other reason driving Conrail they'd say,
3 "Gee, even it's not a binding contract, let's
4 go forward because it* a good deal."
5 So it seems logical and I dont think
6 we would contest there is some economic
7 motivation of Conrail in deciding whatever
8 the legal pasture of the parties is, they'd
9 rather not go forward with this.

10 And if Mr. Wallach b suggesting that
11 all he wants to suggest is mat Conrail
12 believes the property is worth more than the
13 $900,000,1 would gladly stipulate that, that
14 Conrail believes ills worm more than
15 $900,000.
16 MR. WALLACH: But I certainly would
17 like to have the Vitales testify, not just
18 counsel.
19 ARBITRATOR ZINMAN: Cuts both ways.
20 Conrail doesn't want to go through with the
21 transaction because the value has gone up so
22 much, and the Vitales will want to go through
23 with the transaction because the price has
24 gone up so much. So I am not sure that-
25 MR. ZUCKERMAN: WeH, either that or

19

1 ARBITRATION
2 ARBITRATOR ZINMAN: Why dont we hoi
3 the appraisal report for the evidence that
4 conies in to see if h would be relevant.
5 MR. WALLACH: And it might not be
6 needed.
7 ARBITRATOR ZINMAN: If there is no
8 contract, then certainly it doesn't matter
9 what the value is. If there is a contract,

10 there's a question whether it marten what
11 the value is.
12 MR. WALLACH: Correct.
13 ARBITRATOR ZINMAN: So well see what
14 cornea up, what is introduced and see whether
15 the appraisal should be introduced.
16 Is that okay?
17 MR. ZUCKERMAN: That* a very sensible
18 approach.
19 Let nw just note in response to
20 Mr. Wallach* comment that it seems logical
21 that if Conrail thought that, notwithstanding
22 the passage of time, $900,000 was more than
23 the property was worth, the property was only
24 worth a half million if they tried to sell it
25 to someone else, thai unless there was some

21

1 ARBITRATION
12 the Vitales are just stubborn. And HI say
3 that in front of Mr. Vitale. but we can
4 address that when we reach the time.
5 When we talked procedures, we talked
6 about opening arguments, and unless there is
7 anything else that's preliminary -
8 MR. WALLACH: Off the record we talk*
9 about post-hearing submissions, and well do

10 that another time. For sake of completeness,
11 which is not a bad thing, particularly
12 when-as often is the case, there were some
13 documents which are many duplicates.
14 It's my understanding that the maps
15 that arc hidden behind the shelf there, the
16 maps are not coining into evidence, so 1 don't
17 have to address a potential objection to the
18 maps?
19 MR. ZUCKERMAN: We are not
20 unending - Mr. Wallach indicated there were
21 additioflaldociimentsthatwepiovidedto
22 Mr. Wallach. Among the documents were son*
23 plans. We are rwt intending to introduce the
24 plans as part of the direct case.
25 I will note that among the plans that

6 (Pages 18 to 21)
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MEMORANDUM

^ONRAIL
DAT!

TO Michael D. Sims F. Jaeger

1434, Six Pe'nn Center

Philadelphia, PA
•UtJCCT " ~

Woods I de/Queens, "New York •— Proposed sale to

01, 1528 Walnu t St.

Philadelphia, PA

PHONI

Frank and Francis Vltalc — Case Mo. 68174

Attached Is a Delegation of Authority to complete a
sale of property In Woods Idc, Queens norough and
County, New York for $900,000 to Frank VI tale and
Franels Vltale (father and son).

The property proposed to be sold contains 7.03 acres of
land on Conrail's New York Connecting Draneh (Hay Ridge
Line) between 37th Avenue and Woodside Avenue. The
sale area Is bounded by the Brooklyn-Queens Expr'essway
and a residential area. Conrail will reserve the
track, a 75 foot wide by 22 foot high (above top of
rail) easement and fiber optic rights. The purchaser
proposes to build a residential complex adjacent to and
above the sale area.

The necessary departments have approved this sale and
the consideration being obtained represents a fair
value. I recommend approval. If you concur, please
forward this transaction to Mr. Crane.

FCF/nls
attachment(s)

Date: December 5. 1986
To: L. Stanley Crone
From: Michael D. Sims

I approve.

Hate: Dactmber •*"", 1986
To* John F. Jaeger
Fromi L. Stanley Crane

I approve. cc: Allan Schimmel

ee: G. R. Selolt
J. T. Sullivan

P. r. Kozlor

— A eopy of the agreement for
development of the area rights
la attached.
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R.E. Case No. 68174

DELEGATION OF AOTHOR1TY—CONVEYANCES

On the basis of the authority conferred upon me by the Board of

Directors of Consolidated Rail Corporation (the "Corporation") at

their meeting on August 10, 1076 to conduct the business and

affairs of the Corporation, 1 hereby delegate to the Vice

President-Information Systems and Administrative Services, and to

the Assistant Vice President-Real Estate, or either of them, the

authority to execute and deliver on behalf of the Corporation any

and all documents necessary or desirable to transfer any and all

right, title and interest In and to approximately 7.03 acres of

the Corporation's property, between 37th Avenue and Woodside

Avenue In the vicinity of 73rd Street, In Woodside, Queens

Borough and County, New York, for a consideration of $000,000 to

Frank Vitale and Francis Vitale, or the nominee thereof.

Datedi
ranTey/Crane, Chairman

and Chief* Executive O f f i c e r

CLAIMANTS'EXHIBIT
1-C
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May 26, 1999

Consolidated Rail Corporation -
310 Thornall Street, Suite 390
Edison/ N.J. 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 betveen CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser,for Case No. 68174.

This will confirm discussions regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the. contract in.the following respectt

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to August 31, 1999.

2. Paragraph 26 is nov modified so that the Closing of the Title shall
occur on or before AUGUST 31, 1999 and is further modified that
the Purchaser shall give Conrail not less then thirty (30) days
notice of a date for Closing, Instead of the date as nov provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lover portion here indicated.

Very truly yours,

Vitale

/CONSOLIDATED RAIL GORPORTION

By i
R.tf.Ry*
Director-Real Estate

Dated

VOOOl



August 20, 1998

Consolidated Rail Corporation
510 Tnornall Street, Suite 390
Edison, NJ 08637

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1966 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No.68174.

This vill confirm discussions regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect»

1. Paragraph 3-E is nov modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to November 30, 1998.

2. Paragraph 26 is nov modified so that the Closing of Title shall
occur on or before December 31, 1998 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for Closing, instead of the date as nov provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lover portion where indicated.

Very truly yours,

_
FrMk ale Francis Vitale

CONSOLIDATED RAIL CORPORATION

R.HTRyan
Director-Real/ Estate

Dated

V0002



April 25, 1998

Consolidated Rail Corporation
510 Thornail Street, Suite 390
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated February 20, 1996 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No.69174.

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therin is extended to July 31, 1998.

2. Paragraph 2fc is now modified so that the Closing of Title shall
occur on or before August.&J., 1998 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of the date for Closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours.

Frank VItale Francis Vitale

CONSOLIDATED RAIL CORPORATION

cyan
f l r g l g n a i n f r tor - Real Estate

V0003



July 28, 1997

Consolidated Rail Corporation
510 Thornall Street/ Suite 390
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20,1996 between CONSOLIDATED
RAIL CORORATION, Seller, and FRANK and FRANCIS VITALB,
Purchaser/ for Case No.69174.

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to October 31,1997.

2. Paragraph 26 is nov modified so that the Closing of Title shall
occur on or before November 30,1997 and is further modified that
the Purchaser shall give Conrall not less than thirty (30) days
notice of a date for Closing, instead of the date as nov provided
in Paragraph 26 of said contract.

3. In ail other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lover portion where indicated.

Very truly yours.

fnk Vitale s Francis Vital

CONSOLIDATED RAIL COPORATION

Regional Director - Real Estate

Dated

V0004



April 18, 1997

Consolidated Rail Corporation
510 Thornall Street, Suite 390
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALB,
Purchaser, for Case No.6̂ 174.

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following recpect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to July 31, 1997.

2. Paragraph 26 is now modified so that the Closing of Title shall
occur on or before-August 31, 1997 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for Closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours.

Francis Vitale

CONSOLIDATED RAIL CORPORATION

R.H.Ryan
Regional Director - Real Estate

Dated

V0005



October 28, 1996

Consolidated Rail Corporation
510 Thornail Street/ Suite 390
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No.69174.

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E isnow modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to January 31, 1997.

2. Paragraph 26 is now modified so that the Closing of Title shall
occur on or before February 28, 1997 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours.

Frank Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION

R.W.Ryan
Regional/Director-Real Estate

Dated

V0006



January 28, 1997

Consolidated Rail Corporation
510 Thornall Street, Suite 390
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No. 69174.

Dear Mr. Tracy:

This vill confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to April 30, 1997.

2. Paragraph 26 is now modified so that the Closing of Title shall
• occur on or before May 31, 1997 and Is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours,

Frank Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION

By:.
R, w.Ryan
Regional Director - Real Estate

Dated

V0007



July 28, 1996

Consolidated Rail Corporation
510 Thornall Street, Suite 390
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 betveen CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No- 69174.

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to October 31, 1996.

2. Paragraph 26 is now modified so that the Closing of Title shall
Occur on or before November 30, 1996 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours,

Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION

By s.
R.V.Ryan
Regional

Dated

r-Real Estate

V0008



April 26, 1996

Consolidated Rail Corporation
510 Thornall Street* Suite 390
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20/ I98tbetween CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No.69174.

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to July 31, 1996.

2. Paragraph 26 is now modified so that the Closing of Title shall
occur on or before August 31, 1996 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing/ instead of the date as now provided
in Paragraph of said contract.

3. In all other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Francis Vitaie

CONSOLIDATED RAIL CORPORATION

Ryan
Regional Mahager-Real Estate

Dated

V0009



January 23, 1996

Consolidated Rail Corporation
510 Thornall Street, Suite 240
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 betveen CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No. 69174.

Dear Mr. Tracy:

This vill confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is nov modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to April 30, 1996.

2. Paragraph 26 is nov modified so that the Closing of Title shall
occur on or before May 31, 1996 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing, instead of the date as nov provided
in Paragraph 26 of said contract.

3. In all other respects, the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lover portion where indicated.

Very truly yours.

Frank Vltale

CONSOLIDATED RAIL CORPORATION

Rrw.Ryai
Regional Manager-Real Estate

Dated ^ /^/ fa L

V0010



October 25, 1995

Consolidated Rail Corporation
510 Thornall Street, Suite 240
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20.1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Ca'se No. 69174.

Dear Mr. Tracy:

This vill confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to January 31,1996.

2. Paragraph 26 is now modified so that the Closing of Title shall
occur on or before February 28,1996 and is further modified that
the Purchaser shall give. Conrail not less than thirty (30) days
notice of a date for closing/ instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours.

Frank Vitale

CONSOLIDATED RAIL CORPORATION

By:.
R.W.Ryan
Regional Manager-Real Estate

Dated

V001I



July 25, 1995

Consolidated Rail Corporation
510 Thornall Street, Suite 240
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No. 69174.

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-B is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to October 31, 1995.

2. Paragraph 26 is now modified so that the Closing of Title shall
occur on or before November 30,1995 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours.

Frank Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION

R.W.Ryan
Regional Manager-Real Estate

Dated

V0012



April 27, 1995

Consolidated Rail Corporation
510 Thornall Street, Suite 240
Edison, NJ 08837

Attention: Robert J. Tracy

SUBJECT: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for Case No. 6̂ 174

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to July 31, 1995.

2. Paragraph 26 is now modified so that the Closing of Title shall
occur on or before August 31, 1995 and is further modified that the
Purchaser shall give Con rail not less than thirty (30) days
notice of a date for closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours,

Frank Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION

Ryan
Regional Manager-Real Estate

Dated 5Yr

V0013



January 30, 1995

Consolidated Rail Corporation
510 Thornall Street, Suite 240
Edison, NJ 08837

Attention: Robert J. Tracy 1

SUBJECT: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK AND FRANCIS VITALE, Purchaser, !,
for Case No.69174

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property i
ireferred to in the above contract to the effect that approval has been '

given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to April 30,1995.

2. Paragraph 26 is now modified so that the Closing of Title shall
occur on or before May 31,1995 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing, instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where Indicated.

Very truly yours.

Frank Vitale X^rancis Vitale

CONSOLIDATED RAIL CORPORATION

R.W.Ryai
Regional' Manager-Real Estate

Dated:

V0014



October 20, 1994

Consolidated Rail Corporation
510 Thornall Street, Suite 240
Edison, NJ 08837 Attention; Robert J.Tracy

SUBJECT: Agreement dated as of February 20,1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE, Purchaser,
for Case No. 69174

Dear Mr. Tracy:

This will confirm our discussion regarding the purchase of the property
referred to in the above contract to the effect that approval has been
given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to January 31,1995.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before February 20,1995 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provisions of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours,

ra'nk Vitale / F Fane is Vltale

CONSOLIDATED RAIL CORPORATION

RTW.Ryan' «
Regional Ma/ager-Real Estate

Dated ;

V0015



July 6.1994

Consolidated Rail Corporation
510 Thomall Street, Suite 240
Edison, NJ 08837 Attention- Robert J Tracv

SUBJECT Agreement dated as of February 20,1986 between CONSOLIDATED RAIL
CORPORATION. Seller, and FRANK and FRANCES VITALE. Purchaser, for
property situate In Queens, New York
Case No. 69174

Dear Mr. Tracy

This will confirm our discussions regarding the purchase of the property referred to in the
above contract to the effect that approval has been given to modify the contract in the
following respect

1. Paragraph 3-E is now modified so that the right on the part of the
Purchaser to cancel the contract and obtain the return of the deposit as
provided therein is extended to September 30,1994.

2 Paragraph 26 is now modified so that the closing of title shall occur on or
before October 31. 1994 and is further modified that the Purchaser shall
give Conrail not less than thirty (30) days notice of a date for closing
instead of the date as now provided in Paragraph 26 of said contract.

3. In all other respects the provisions of the said contract shall remain in full
force and effect.

Please indicated your agreement and approval of the above modifications by signing on behalf
of Conrail in the lower portion where indicated.

Very truly yours.

v-Ffank Vrtale

CONSOLIDATED RAIL CORPORATION

R. W. Ryan
Regional Manager- Real Estate

Dated:

V3118



March 3, 1994

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attn; Robert J. Tracy

Subjects Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to June 30, 1994.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before July 31, 1994 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

uly your

Yank Vitale

CONSOLIDATED RAIL CORPORATION

Francis Vitale

Regional Mar.

Dated: ..1/f.y/Ty

Estate

A: VITA. 301/10
RJT.das

V0016



November 23, 1993

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to February 28, 1994.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before March 31, 1994 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lougr portion where indicated.

Very truly yours,

¥rank Vitale

CONSOLIDATED RAIL CORPORATION

*' J//L,.
Regional Hgr

Dated:

A:VITA.301
RJT.das

Francis Vitale

Real Estate

V0017



S93

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, Hew Jersey 08837 Attn; Robert J. Tracv

Subject; Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to November 30, 1993.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before December 31, 1993 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

L̂ rank Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION
By:

Regional Hgr. -£Real Estate

Dated:

A: VITA.301

V0018



June i, 1993

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attni Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to August 31, 1993.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before September 30, 1993 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

C~~ \
1 i U
] FranclJfFrank Vitale Francl vltale

CONSOLIDATED RAIL CORPORATION
By:

U
Regional Ngr. - Real Estate

Dated: 6//X/5-S

A: VITA. 301

V3124



RECEIVED

MAR 4 ,993

February 26, 1993
JKK-ON.

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr, Tracy;

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to May 31, 1993.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before June 30, 1993 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Frank Vitale 'rancis Vitale

CONS
By:

RAIL CORPORATION

Regional Mgr- - /teal Estate

Dated: 3" T̂  J

A: VITA.301
RJT.das

V0019



December 4, 1992

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VTFALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to February 28, 1993.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before March 31, 1993 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Frank Vitale

CONSOLIDATED RAIL CORPORATION
By:

Francis Vitale

Regional Mgr. - Real Estate

Dated: /

A: VITA. 301

V0020



August 27, 1992

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, new Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to November 30, 1992.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before December 30, 1992 and is further modified that
the Purchaser shall give Conrall not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

truly

Frank Vitale

CONSOLIDATED RAIL CORPORATION

Francis Vitale

Dated:

A: VITA. 301
RJT.das V4209



CONRAIL
RECftTVED

3 1992

CONSOLIDATED RAJL CORP.
May 28, 1992 '̂ S^fSSf'

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, new Jersey 08837 Attn: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate In Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to August 31, 1992.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before September 30, 1992 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Frank Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION
By: /

Regional Ngr. Real Estate

Dated: 6/V/9 X*

A:VITA.301
RJT.das V4208
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February 28, 1992

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, new Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VXTALB,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to Hay 31, 1992.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before June 30, 1992 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect*

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Verv truly your

"TranJc Vltale Francis Vitale

CONSOLIDATED RAIL CORPORATION
By: /

A*

Regional Hgr. - leal Estate

Dated:

A:VTTA.301
RJT.das

V4207



December 23, 1991

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, new Jersey 08837 Attn: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VI TALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to February 29, 1992.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before March 31, 1992 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days notice
of a date for closing instead of the date as now provided in
Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

truly

Frank Vitale

CONSOLIDATED RAIL CORPORATION
By:

Wands Vitale

Regional Ngr.

Dated:

Real Estate

A:VTTA.301
RJT.das

V4206



December 23, 1991

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, new Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VZTALB,
Purchaser, for property situate in Queens, New York
Case No. 68174*

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to February 29, 1992.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before March 31, 1992 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days notice
of a date for closing instead of the date as now provided in
Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Very truly yours

Frank Vltale ^ Francis Vitale

CONSOLIDATED RAIL CORPORATION
By:

Regional Hgr. - Real Estate

Dated:

A: VITA.301
RJT.das

V4205



October 29, 1991

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, new Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174.

Dear Hr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to December 31, 1991.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before January 31, 1992 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above modifications
by signing on behalf of Conrail in the lower portion where indicated.

Frank Vitale Francis Vitale

CONSOLIDATED RAIL CORPORATION
By:

Regional Hgr. / Real Estate

Dated: "//J/7/

A:VITA.301

V4203



August 20, 1991

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attn: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to October 31, 1991.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before November 30, 1991 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

ruly yours.

'rank Vitale

CONSOLIDATED RAIL CORPORATION

Francis Vitale

Dated:

A .-VITA. 301
RJT.das

V4202



July 1, 1991

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, Hew Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALE,
Purchaser, for property situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to August 31, 1991.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before September 30, 1991 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Francis Vitale

CONSOLIDATED RAIL CORPORATION
By.-

A: VITA. 301 V4201
RJT.das



riay 2, 1991

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attn; Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VTTALE,
Purchaser, for property situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1* Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to June 30, 1991.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before July 31, 1991 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very_truly
s

**
Frank Vitale

CONSOLIDATED RAIL CORPORATION

•̂
Regional Mgr.

Dated:

. jfReal Estate
.st +

/

A: VITA. 301
RJT.das

V4200



March 4, 1991

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837 Attn; Robert J. Tracv

Subject: Agreement dated as of February 20, 1986 between CONSOLIDATED
RAIL CORPORATION, Seller, and FRANK and FRANCIS VITALS,
Purchaser, for property situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect :

1. Paragraph 3-E is now modified so that the right on the part the
Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to April 30, 1991.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before Hay 31, 1991 and is further modified that the
Purchaser shall give Conrail not less than thirty ( 30 ) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very ̂ ruly yours,~ r

rank Vitale Francis Vitale

CONSOLIDA
By:

TION

_ _ ____ _ ___ ___
RegionaJKMgr. - Real/ Estate

Dated: 3f/

A: VITA. 301
RJT.das V4199



Of C 2* 1990

December 20, 1990

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis vitale. Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to February 28,
1991.

2. Paragraph 26 is now modified so that the closing of title
shall occur on or before March 31, 1991 and is further
modified that the Purchaser shall give Conrail not less than
thirty (30) days notice of a date for closing instead of the
date as now provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract
shall remain in full force and effect.

V4197



Agreement
December 20, 1990
Page -2-

I
! Please indicate your agreement and approval of the above
, modifications by signing on behalf of Conrail in the lower portion

where indicated.

Very truly yours.

Frank Vitale

- \| xX<Ĵ _
Francis Vitale

CONSOLIDATED RAIL CORPORATION

Manager -

Dated:

AsVITA.RJT
RJT.ds

V4198



September 11, 1990

Consolidated Rail Corporation
510 Thornall Street * Suite 240
Edison/ New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation/ Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to October 31.
1990.

2. Paragraph 26 is now modified so that the closing of title
shall occur on or before November 30, 1990 and is further
modified that the Purchaser shall give Conrail not less than
thirty (30) days notice of a date for closing instead of the
date as now provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract
shall remain in full force and effect.

V4195



Agreement
September 11, 1990
Page -2-

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours,

Vitale

Francis Vitale

CONSOLIDATED RAIL CORPORATION

By:

Dated:

A:VITA.RJT
RJT.ds

V4196



November 2. 1990

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case Mo. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to December 31,
1990.

2. Paragraph 26 is now modified so that the closing of title
shall occur on or before January 31, 1991 and is further
modified that the Purchaser shall give Conrail not less than
thirty (30) days notice of a date for closing instead of the
date as now provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract
shall remain in full force and effect.

V4193



Agreement
Novenber 2, 1990
Page -2-

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours.

ale

CONSOLIDATED RAIL CORPORATION

By:

Dated:

ArVTTA.RJT
RJT.ds

V4I94



June 1, 1990

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to June 30, 1990.

2. Paragraph 26 is now modified so that the closing of title
shall occur on or before July 31, 1990 and is further
modified that the Purchaser shall give Conrail not less than
thirty (30) days notice of a date for closing instead of the
date as now provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract
shall remain in full force and effect.

V4191



Agreement
June 1, 1990
Page -2-

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours,

Tancis Vitale

CONSOLIDATED RAIL CORPORATION

Dated:

ArVITA.RJT
RJT.ds

V4192



July 3, 1990

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, Hew York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to August 31,
1990.

2. Paragraph 26 is now modified so that the closing of title
shall occur on or before September 30, 1990 and is further
modified that the Purchaser shall give Conrail not less than
thirty (30) days notice of a date for closing instead of the
date as now provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract
shall remain in full force and effect.

V4189



Agreement
July 3, 1990
Page -2-

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours.

CONSOLIDATED RAIL CORPORATION

By: J
Manager - Rifal Estate

Dated:

A:VITA.RJT
RJT.dS

V4190



RECEIVED

M.J.

Hay 8, 1990

Consolidated Rail Corporation
510 Thornall Street * Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to Hay 31, 1990.

2. Paragraph 26 is now modified so that the closing of title
shall occur on or before June 30, 1990 and is further
modified that the Purchaser shall give Conrail not less than
thirty (30) days notice of a date for closing instead of the
date as now provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract
shall remain in full force and effect.

V4187



Agreement
Hay 8, 1990
Page -2-

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours.

"Frank Vitale/

Francis Vitale

CONSOLIDATED RAIL CORPORATION

Dated:

A:VITA.RJT
RJT.ds

V4188



April 5, 1990

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to April 30,
1990.

2. Paragraph 26 is now modified so that the closing of title
shall occur on or before Hay 31, 1990 and is further modified
that the Purchaser shall give Conrail not less than thirty
(30) days notice of a date for closing instead of the date as
now provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract
shall remain in full force and effect.

V4185



Agreement
April 5, 1990
Page -2-

Please Indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

very truly yours.

Francis Vitale

CONSOLIDATED RAIL CORPORATION

Dated:

V4186



March 9, 1990

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to March 31, 1990.
1990.

. H/v- ,'
2. Paragraph 26 is now modified so that the closing of title shall

occur on or before April 30, 1990 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

V4183
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Agreement
March 9, 1990
Page 2

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours.

vltale

Francis Vitale

Consolidated Rail Corporation

By:

Dated:

ArVITA.RJT
RJT:ds

V4184



January 30, 1990

Consolidated Rail Corporation
510 Thornall street - Suite 240
Edison, Mew Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to February 28,
1990.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before March 31, 1990 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

V4181



Agreement
January 30, 1990
Page 2

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours,

^̂  Frank Vitale

Francis Vitale

Consolidated Rail Corporation

MANAGEfrflEAL&TATE

Dated:

A:VITA3.RJT
RJT:bg

V4182



January 2, 1990

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to January 31,
1990.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before February 28, 1990 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

V4179



Agreement
January 2, 1990
Page 2

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portionwhere indicated.

Very truly yours.

\/ Frank Vitale

Consolidated Rail Corporation

By:

NANAGER.REAL fsTA.u
Dated: /-//- 9*

A:VITA3.RJT
RJTrsd

V4180



November 30, 1989

Consolidated Rail Corporation
510 Thornall street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis vitale. Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Hr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to December 31,
1989.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before January 31, 1990 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

V4177



Agreement
. November 30, 1989

Page 2

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours,

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

By:

Dated:

A:VITA3.RJT
RJT:sd

V4178



October 31, 1989

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-B is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to November 30,
1989.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before December 31, 1989 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.

V4175



'Agreement
October 31, 1989
Page 2

Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated*

Very truly yours.

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

By:

Dated:

A:VITA3.RJT
RJT:sd
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October 2, 1989

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, Mew York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to October 31, 1989.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before November 30, 1989 and is further modified
that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours,

•'.">-

Frank VTtale -

Francis vitale

Consolidated Rail Corporation

By:

Dated:

A:VITA3.RJT
RJT:sd
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September 1, 1989

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to September 30,
1989.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before October 31, 1989 and is further modified
'that the Purchaser shall give Conrail not less than thirty (30)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.•

3. In all other respects the provision of the said contract shall
remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours,

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

By: [j&̂

Dated:

A:VITA3.RJT
RJTrsd
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August 3, 1989

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison/ New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to August 31, 1989.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before September 30, 1989 and is further modified
that the Purchaser shall give Conrail not less than thirty (3)
days notice of a date for closing instead of the date as now
provided in Paragraph 26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect*
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours,

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

By:

Dated:

A:VITA3.RJT
RJT:sd
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June 16, 1989

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, Mew Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-E is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to July 31, 1989.

2. Paragraph 26 is now modified so that the closing of title shall
occur on or before August 30, 1989 and is further modified that
the Purchaser shall give Conrail not less than thirty (30) days
notice of a date for closing instead of the date as now provided
in Paragraph 26 of said contract.

3. in all other respects the provision of the said contract shall
remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours.

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

By:

Dated:

A:VITA3.RJT
RJT:sd
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Hay 5, 1989

Consolidated Rail Corporation
510 Thornall street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Subject: Agreement dated as of February 20, 1986 between
Consolidated Rail Corporation, Seller, and
Frank and Francis Vitale, Purchaser, for property
situate in Queens, New York
Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respect:

1. Paragraph 3-B is now modified so that the right on the part of
the Purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to Hay 31, 1989.

2. Paragraph 26 is now modified'so that the closing of title shall
occur on or before June 30, 1989 and is further modified that the
Purchaser shall give Conrail not less than thirty (30) days notice of
a date for closing instead of the date as now provided in Paragraph
26 of said contract.

3. In all other respects the provision of the said contract shall
remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail in the lower portion
where indicated.

Very truly yours.

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

By:

Dated: .'

A.-VITA3.RJT
RJT:sd
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Febcuary 27, 1989

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison/ New Jersey 08837

Attention: Robert J. Tracy

Re: Agreement dated as of February 20, 1986
between Consolidated Rail Corporation,
Seller, and Frank & Francis Vitale, Purchaser,
for property situate in Queens. New York. Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to March 31, 1989.

2. Paragraph 26 is now modified so that the closing of title
shall occur on our before April 30, 1989 and is further modified that
the purchaser shall give Conrail not less than 30 days notice of a date
for closing instead of the date as now provided in paragraph 26 of said
contract.

3. In all other respects the provisions of the said contract
shall remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail the lower portion where
indicated.

Very truly yours.

Frank vitale

Francis Vitale

Consolidated Rail Corporation

By: dd

Dated:

A:VITA#2.RJT
RJT:tV
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January 17, 1989

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, Hew Jersey 08837

Attention: Robert J. Tracy

Re: Agreement dated as of February 20, 1986
between Consolidated Rail Corporation,
Seller, and Frank & Francis Vitale, Purchaser,
for property situate in Queens. Hew York. Case No, 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to February 28, 1989.

2. Paragraph 26 is now modified so that the closing of title
shall occur on our before March 31, 1989 and is further modified that
the purchaser shall give Conrail not less than 30 days notice of a date
for closing instead of the date as now provided in paragraph 26 of said
contract.

3. In all other respects the provisions of the said contract
shall remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail the lower portion where
indicated.

Very truly yours,

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

By: J&>«̂

Dated:

A:VITA§2.RJT
RJT:tv
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December 7, 1988

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Re: Agreement dated as of February 20, 1986
between Consolidated Rail Corporation,
Seller, and Frank & Francis vitale. Purchaser,
for property situate in Queens. New York. Case Mo. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

. 1. Paragraph 3-E is now modified so that the right on the part of
the purchaser to cancel' the contract and obtain the return of the
deposit as provided therein is extended to December 31, 1988.

2. Paragraph 26 is now modified so that the closing of title
shall occur on our before January 31, 1989 and is further modified that
the purchaser shall give Conrail not less than 30 days notice of a date
for closing instead of the date as now provided in paragraph 26 of said
contract.

3. In all other respects the provisions of the said contract
shall remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail the lower portion where
indicated.

Very truly yours,

Consolidated Rail Corporation

Dated:

A:VITA#2.RJT
RJT:tV

Frank Vitale

Francis Vitale
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November 9, 1988

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Re: Agreement dated as of February 20, 1986
between Consolidated Rail Corporation,
Seller, and Frank & Francis Vitale, Purchaser,
for property situate in Queens. Mew York. Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respect:

1. Paragraph 3-E is now modified so that the right on the part of
the purchaser to cancel the contract and obtain the return of the
deposit as provided therein is extended to November 30, 1988.

2. Paragraph 26 is now modified so that the closing of title
shall occur on our before December 31, 1988 and is further modified that
the purchaser shall give Conrail not less than 30 days notice of a date
for closing instead of the date as now provided in paragraph 26 of said
contract.

3. In all other respects the provisions of the said contract
shall remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail the lower portion where
indicated.

Very truly yours.

Frank Vitale

Franci* Vitale*

Consolidated Rail Corporation

By: j(fi>Ai&t

Dated:

A:VITA#2.RJT
RJT:tV
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October 14, 1988

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, Mew Jersey 08837

Attention: Robert J. Tracy

Re: Agreement dated as of February 20, 1986
between Consolidated Rail Corporation,
Seller, and Frank & Francis Vitale, Purchaser,
for property situate in Queens. New York. Case No. 68174

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of the
property referred to in the above contract to the effect that approval
has been given to modify the contract in the following respects:

1. Paragraph 3-E is now modified so that the right on the
part of the purchaser to cancel the contract and obtain the return of
the deposit as provided therein is extended to October 31, 1988.

2. Paragraph 26 is now modified so that the closing of
title shall occur on or before November 30, 1988 and is further
modified that the purchaser shall give Conrail not less than 30 days
notice of a date for closing instead of the date as now provided in
paragraph 26 of said contract.

3. In all other respects the provisions of the said
contract shall remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail the lower portion where
indicated.

Very truly yours.

Frank Vitale

Francis Vitale

Consolidated Rail Corporation

Dated: /,

A:VITA#2.RJT
RJT:tV
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April 26, 1988

Consolidated Rail Corporation
510 Thornall Street - suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Re: Agreement dated as of February 20, 1986
between Consolidated Rail Corporation,
Seller, and Frank & Francis Vitale, Purchaser,
for property situate in Queens, New York

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of
the property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respects:

1. Paragraph 3-E is now modified so that the right on
the part of the purchaser to cancel the contract and obtain the
return of the deposit as provided therein is extended to May 31,
1988.

2. Paragraph 26 is now modified so that the closing of
title shall occur on or before October 31, 1988 and is further
modified that the purchaser shall give Conrail not less than 30
days notice of a date for closing instead of the dates as now
provided in paragraph 26 of said contract.

3. In all other respects the provisions of the said
contract shall remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail the lover portion
where indicated.

Very truly yours,

Frank Vitale
)

Francis Vitale

Consolidated Rail Corporation

By

Dated:
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February 12, 1988

Consolidated Rail Corporation
510 Thornall Street - Suite 240
Edison, New Jersey 08837

Attention: Robert J. Tracy

Re: Agreement dated as of February 20, 1986
between Consolidated Rail Corporation,
Seller, and Frank & Francis Vitale, Purchaser,
for property situate in Queens, New York

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase of
the property referred to in the above contract to the effect that
approval has been given to modify the contract in the following
respects:

1. Paragraph 3-E is now modified so that the right on
the part of the purchaser to cancel the contract and obtain the
return of the deposit as provided therein is extended to March 31,
1988.

2. Paragraph 26 is now modified so that the closing of
title shall occur on or before October 31, 1988 and is further
modified that the purchaser shall give Conrail not less than 30
days notice of a date for closing instead of the dates as now
provided in paragraph 26 of said contract.

3. In all other respects the provisions of the said
contract shall remain in full force and effect.
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Please indicate your agreement and approval of the above
modifications by signing on behalf of Conrail the lower portion
where indicated.

Very truly yours,

P̂rank Vitale

V
Francis Vitale

Consolidated Rail Corporation

cc: Robert Cook, Esq.
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July 7. 1987

Consolidated Rail Corporation
510 ThornaU Street - Suite 240
Edison* New Jersey 08837

Attention of Robert J. Tracy

Be Frank & Francis Vitale w. Conrail

Dear Mr. Tracy:

This will confirm our discussions regarding the purchase
of the property referred to in the contract above to the effect that approval
has been given to modify the contract dated February 20. 1986 in the
following respects:

1. Paragraph S-e Is now modified so that the right
on the part of the purchaser to cancel the contract and obtain the return
of the deposit as provided therein Is extended to February 29. 1988.

2. Paragraph 26 of the said contract Is now modified
so that the closing of title shall occur on or before March 31, 198C and
is further modified that the purchaser snail give Conrail not leas than
30 days of a date for closing instead of the dates as now provided in

• paragraph 26 of said contract.

3. In all other respects the provisions of the said
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contract shall remain In full force and effect.

Hease indicate your agreement and approval of the
above modifications by signing on behalf of Conratl the lower portion
where Indicated.

Very truly yours,

Consolidated Rail Corporation

By

Attest

Francis Vital*

V3137
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New York Central Lines, LLC
July 18,2002
Page 2

in violation of our rights under the Contract; (4) an Order directing specific performance of the
Contract; (5) damages which we sustained as a result of your breach of the Contract; (6) such
other and further relief as the Arbitrators) shall deem appropriate; and (7) your share of the costs
of the Arbitration, pursuant to the Contract.

PLEASE TAKE FURTHER NOTICE that, pursuant to Article 20 of the Contract, we
hereby appoint, to act as Arbitrator

Ivan W. Moskowitz, Esq.
Mandel Resnflc Kaiser Moskowitz^ Greenstein, P.C.
220 East 42nd Street
New York, New York 10017
(212)573-0000
Fax:(212)573-0067

Mr. Moskowitz meets the qualifications to act as Arbitrator under the Contract, being a
"competent person[] having no substantial interest in the matter in controversy."1

PLEASE TAKE FURTHER NOTICE that, pursuant to Section 7503(c) of the Civil
Practice Law and Rules of the State of New .York, unless you apply to stay the arbitration within
twenty(20) days after service of this Demand for Arbitration, you shall thereafter be precluded
fiora objecting that a valid agreement was made or has not been complied with or from" asserting
in court the bar of a limitation of time. An application to stay arbitration must be made within
twenty (20) days after the service of the demand for arbitration or shall be precluded.

The background of the dispute with respect to the Contract is as follows:

The Contract (Exhibit A hereto) was executed on or about February 20,1986. Under the
• Contract, Conrail, your predecessor in interest, agreed to sell to us certain real property in

Woodside, County of Queens, City and State of New York (the "Property"), for the purchase
price of $900,000. Purchaser made a $90,000 deposit towards the purchase price.

Article 29 of the Contract provided, in part, that the Contract did not constitute a binding
agreement upon Conrail unless and until Conrail (through its duly authorized representative)
gave written notification (the "Article 29 Notice") to purchaser that the transaction had received
the necessary approval and authorization of Conrail's senior management or board of directors,
and that Conrail was legally bound. On or about December 4,1986, a memorandum was
prepared within Conrail, to seek the approval of Conrail's senior management, and thus make the
Contract legally binding upon Conrail. On or about December 5,1986, Michael D.Sims, a

1 In accordance with aid Article 20 of the Contract. Seller may, if it so elect* serve a notice letting forth the
name and address of the person it designates as its Aibitrator, md any additioralpoinU in dispute to be detemined
by aifainitioii, within 10 (ten) days from the date of the i^
the Contract Within ID (ten) days thereafter, the two obitnton thus ironed shaUidect a third aibitntor and notify

v both parties of such election. Punmnt to Article 20 of the Contract, if Seller fails to select an arbitrator within ten
) (10) days from the date of matting of this notice, then Ae above-named artritratoi selected by Purchaseiihall act as

the sole aibftntor in this proceeding.
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New York Central Lines, LLC
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Page 3

member of the senior management of Conrail, and L. Stanley Crane, Chairman and Chief
Executive Officer of Conrail (and thus a member of the senior management of Conrail),
approved the memorandum. Within a few days thereafter, Robert J. Tracy ("Mr. Tracy"),
Conrail's duly authorized representative, gave written notification to purchaser that the
transaction had received the necessary approval and authorization of Conrail's senior
management, by handing a copy of the memorandum, with his business card attached, to Frank
Vitale. Mr. Tracy had written, upon his business card attached to the memorandum, "Frank - Mr.
Crane is the Chairman." The memorandum, with Mr. Tracy's attached business card, as handed
by Mr. Tracy to Frank Vitale, constituted the Article 29 Notice (Exhibit B). Conrail, as your
predecessor in interest, thus became legally bound to the Contract. A copy of the Delegation of
Authority - Conveyances, to which reference is made in the Article 29 Notice, is annexed as
Exhibit C.

Between 1986 and 1999, the Parties repeatedly adjourned the date of the closing pursuant
to the Contract On or about May 28,1999 (the "May 1999 Modification"), Conrail and
Purchaser executed a written agreement (Exhibit D) further adjourning the closing to August 31,
1999. Neither the Contract, nor the May 1999 Modification, made the closing "time of the
essence."

After the execution of the May 1999 Modification, you succeeded to Conrail's interests
under the Contract, and you designated Mr. Tracy, who had been Conrail's duly authorized
representative with respect to the Contract, as your duly authorized representative with respect to
the Contract.

Mr. Tracy, as Seller's duly authorized representative, met with us on July 1,1999 and
again on August 30,1999, the day before the scheduled closing date. At the August 30,1999
meeting, Mr. Tracy, on behalf of Seller, stated that Seller wanted to further adjourn the closing
date five years, until June 2004, because, if the closing were to occur before that date, Seller
would be obliged to share the proceeds of the sale with Norfolk-Southern. Purchaser had no
objection to that Jong an adjournment of the closing date. The Parties therefore agreed, based
upon Seller's request, to adjourn bom the date of closing, and the date upon which Purchaser

'could cancel the Contract and obtain the return of its $90,000 deposit Therefore, based upon
your request, the closing did not occur on August 31,1999, and no new date for closing was set.

Through the remainder of 1999,2000, and 2001, the Parties had several meetings in
farther preparation for the closing of sale under the Contract There were two additional
meetings in 1999. There were ten meetings in 2000, a meeting every month except for February
and July. In 2001, Purchaser and Seller scheduled meetings for every month (except April)
through October. However, Mr. Tracy postponed most of the meetings. Four meetings were
held in 2001 — on March 23, May 4, May 30, and October 17. Purchaser continued to have
telephone conversations with Mr. Tracy through November 2001 and, on several occasions in
December 2001, Mr. Tracy returned the telephone calls of Purchaser's counsel, but they never
spoke.

During these meetings, the Parties discussed possible modifications to the Contract, while
always recognizing that the Contract remained a valid and binding Contract and that, if the
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) Parties did not agree upon the possible modifications, the Parties would be obliged to proceed to
the closing of sale under the terms and conditions of the Contract. No further agreements
modifying the Contract were executed by both Parties. At no time did either Party declare the
Contract to be "time of the essence." At no time did either Party seek to declare the other Party
to be in default. At no time did either Party take the position that the other Party had abandoned
the Contract, or that the Contract was not a valid, binding, and enforceable contract

Because of the breakdown in communications during December 2001, on December 27,
2001, Purchaser sent notice (Exhibit E) to Seller setting a closing date of April 15,2002. The
notice did not make the closing "time of the essence." The notice also specifically noted that the
closing may be subject to the Parties' obtaining the Section 18 Release, and requested Seller's
cooperation in obtaining the Section 18 Release. In response, Seller advised Purchaser that Mr.
Tracy was no longer employed by Seller, and that Seller could not locate Mr. Tracy's files
relating to the Contract.

On April 10,2002, Purchaser's counsel wrote a letter (Exhibit F) to Seller with respect to
the matter, asking whether Seller intended to proceed with the April IS, 2002 closing. On April
11,2002, Seller wrote a letter to Purchaser's counsel (Exhibit G), stating that Seller would not
proceed with the closing and taking the position, for the first time, that the Contract "expired in
August, 1999."

On May 24,2002, Seller sent a letter to us ("Seller's May 2002 Letter") (Exhibit H).
Seller's May 2002 Letter claimed: (1) Seller never gave the Article 29 Notice; (2) Purchaser
failed to close title on August 20,1987 (the original closing date set in the Contract) and on
August 31,1999 (the closing date set in the May 1999 Modification); (3) Purchaser failed to
send notice to reclaim its $90,000 deposit under the Contract and therefore had forfeited its
deposit; (4) the Parties foiled to agree upon material terms of the Contract; and (5) the Contract
was not binding, and Seller was abandoning any further negotiations relating thereto.

The following points are thus in dispute:

1. Seller's claim that it never gave the Article 29 Notice is without basis. The Article 29
Notice was duly and properly given in December 1986, and the Contract thus became
binding upon Conrail, your predecessor-in-interest, and is binding upon you.

2. Seller's claim that Purchaser "railed" to close title to the Property on August 20,1987 and
again on August 31,1999 is without basis. Closing of title did not occur on August 20,
1987 because the Parties mutually agreed to adjourn the closing. Closing of title did not
occur on August 31,1999, because you requested that the closing be adjourned.
Moreover, even if Purchaser had "failed" to close title on either or both dates, that would
not affect the feet that the Contract remains a valid and binding Contract because no
Party has, at any time, scheduled a "time of the essence" closing. In addition, the Parties,
by their conduct; have evidenced their understanding that the Contract remains in force
and effect
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) 3. Seller's claim that Purchaser forfeited its $90,000 deposit is without basis. When, at
Sena's request, the Parties agreed to adjourn the closing date of August 31,1999, the
Parties also agreed to adjourn the date by which Purchaser could cancel the Contract and
obtain the return of its deposit. Purchaser continues to have that ri^ht, but Purchaser has
no present intent to exercise that right and instead intends to proceed to closing.

4. Seller's claim that the Parties have failed to agree upon material terms of the Contract is
withoutbasis. The Contract contains all of the material terms. The fact that the
Purchaser has, in good faith, discussed possible modifications to the Contract with Seller
does not negate that fact. *

i
5. Seller's claim that the Contract is "non-binding" is without basis. The Contract remains

valid and binding.

6. Purchaser seeks, and is entitled to: (1) a declaration that the Contract remains in full force
and effect and otherwise declaring the rights and responsibilities of the Parties
thereunder;. (2) an Order directing you to fully cooperate with us to proceed towards a
closing under the Contract including, without limitation, an Order directing you to
cooperate in obtaining, all necessary permits and approvals including, without limitation,
the Section 18 Release; (3) an Order preliminarily and permanently enjoining you from
selling the property to any third parties in violation of our rights under the Contract; (4)
an Order directing specific performance of the Contract; (5) damages which we sustained

\ as a result of your breach of the Contract; (6) such other and further relief as the
Arbitrators) shall deem appropriate; and (7) your share of the costs of the Arbitration,
pursuant to the Contract.

PLEASE TAKE FURTHER NOTICE that Purchaser shall be represented in the
Arbitration by Richard M. Zuckerman, Esq. and Jacob Inwald, Esq., Sonnenschein Nath &
Rosenthal, 30 Rockefeller Plaza, New York, New York 10112, Phone: (212) 398-5213; Fax:
(212) 398-5245, to whom all further communications with respect to the Contract and the
arbitration should be addressed.

Very truly yours,

Francis Vitate

-5-
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New Yoik Central Lines, LLC
July 18,2002
Page 6

cc:

Ivan W. Moskowitz, Esq.
Mandel Resnik Kaiser Moskowitz & Greenstein, P.C.
220 East 42nd Street
New York, New York 10017
(212)573-0000
Fax:(212)573-0067
Arbitrator

r

David Alan Richards, Esq.
McCarterA English, LLP
300 Paik Avenue
New York, New York 10022
(212)609-6817
Fax: (212) 609-6921
Attorneys for New York Central Lines, LLC. Respondent

Richard M. Zuckenman, Esq.
Jacob Inwald, Esq.
Sonnenschein Nath & Rosentbal
30 Rockefeller Plaza
New York, New York 10112
(212)398-5213
Fax:(212)398-5245
Attorneys for Frank Vitale and Francis Vitale. Claimants

*
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS

: INDEX NO.
NEW YORK CENTRAL LINES, LLC, as
Successor to Consolidated Rail Corporation, :

Petitioner, VERIFIED PETITION
r J

V.

FRANK VITALE and FRANCIS VITALE. 1 7
• c?

Respondents. c'o

TO THE SUPREME COURT OF THE STATE OF NEW YORK,
County of Queens:

Petitioner New York Central Lines, LLC, successor to Consolidated Rail Corporation

(hereinafter "Cora-ail"), by and through its attorneys, McCarter & English, LLP, by way of
*

Verified Petition against respondents Frank Vitale and Francis Vitale to stay arbitration in

accordance with CPLR 7503(b) because there is no agreement under which to arbitrate and no

rights to enforce, states as follows:

PARTIES

1. New York Central Lines, LLC is a Delaware single-member limited liability

company whose tax and mailing address is 500 Water Street (J-910), Jacksonville, Florida, of

which the single member is Consolidated Rail Corporation ("CRC"), a Pennsylvania

corporation whose mailing address is 2001 Market Street, (I9-B), P.O. Box 41419,



Philadelphia, Pennsylvania, which is a wholly-owned subsidiary of Conrail, Inc., a

Pennsylvania corporation whose principal place of business is at the CRC address.

2. Upon information and belief, defendant Frank Vitale is a New York resident

and real estate developer with offices at 27-17 216th Street, Bayside, Queens, New York.

3. Upon information and belief defendant Francis Vitale is a New York resident

and real estate developer with offices at 27-17 216* Street, Bayside, Queens, New York.

BACKGROUND FACTS

4. On or about February 20,1986, Conrail, Frank Vitale, and Francis Vitale

executed a non-binding option agreement for the sale of certain property in Woodside, County

of Queens, City and State of New York (the "Property")' The parties intended to thereafter

explore the possibility and feasibility of the Vitales erecting a structure above Conrail's

railroad tracks for commercial development. A copy of this agreement is attached as Exhibit A

and incorporated by reference. Under this agreement, the Vitales' good faith deposit was

completely refundable for a period of 17 months, prior to a closing that was to occur in the 18*

month, August 20,1987 (the "Closing"). Among other things on which the parties were to

agree were (a) the size and dimensions of the parcel to be purchased; (b) the construction

contract for the project with adequate protections, during construction, for the continued

operation of the freight tracks beneath; (c) the location of the support columns for the structure,

in a manner to minimize interference with freight operations; (d) the extent of necessary

infrastructure relocation and cost-sharing; and (e) insurance coverage during and after

construction.
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5. The agreement also specified numerous material conditions precedent to the
*

Closing. The Vitales, as Purchasers, did not comply with all of their obligations and in the

intervening sixteen years, there was no closing.

6. Of particular significance was Article 29 of the agreement, which stated in

relevant part, and in all capital letters because of its importance:

ANYTHING HEREIN TO THE CONTRARY NOTWITHSTANDING, IT IS
DISTINCTLY UNDERSTOOD AND AGREED THAT THIS INSTRUMENT
DOES NOT CONSTITUTE A BINDING AGREEMENT OR IMPOSE ANY
OBLIGATION ON CONRAIL OR ITS SUCCESSORS OR ASSIGNS OR ITS
AGENTS, UNLESS AND UNTIL CONRAIL'S ASSISTANT VICE
PRESIDENT REAL ESTATE OR HIS DULY AUTHORIZED
REPRESENTATIVE, AS AUTHORIZED BY CONRAIL'S SYSTEM REAL
ESTATE OFFICE, GIVES WRITTEN NOTIFICATION TO PURCHASER TO
THE EFFECT THAT THIS TRANSACTION HAS RECEIVED THE
NECESSARY APPROVAL AND AUTORIZATION [sic] OF CONRAIL'S
SENIOR MANAGEMENT/OR BOARD OF DIRECTORS AND THAT
CONRAIL IS LEGALLY BOUND.

7. Conrail never supplied the Vitales with the notice expressly required by

Article 29 of the agreement.

8. As expressed previously, in addition to this express approval

requirement, several terms in the agreement were indefinite and required further

negotiation and resolution by the parties before a final contract could exist and the

Closing could take place. For example, the parties could pot agree on the scope of

insurance coverage and increased limits under Article 15, the cost of track

improvements to be borne under Article 4(B), the purchaser-requested deletion of the

Article 18 purchaser obligation to fund the relocation of existing drainage ditches, the

purchaser-requested deletion of Schedule A (the description of the property to be

conveyed, the building construction plans, and the location of the support columns),
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and modification of Section C, with regard to language in Articles 10(A) and (C)

respecting reimbursement to be made or costs to be borne by purchasers.

9. Similarly, the agreement contained a host of conditions that called for

satisfaction before the Closing. Among these prerequisites were requirements that the

respondents obtain necessary government permits and authorizations. The Vitales have

not procured the required governmental authorizations and upon information and belief,

this is one reason for their continued requests for contract extensions, as discussed in

detail below.

10. In or about 1988, the Vitales proposed several modifications to the

agreement that were ultimately rejected by Conrail. A copy of this proposed '

Modification Agreement is attached as Exhibit B and incorporated by reference.

11. Specifically, in paragraph 6 of the proposed 1988 Modification

Agreement, the respondents sought to eliminate the stringent approval requirements set

forth in Article 29 of the original agreement Proposed paragraph 6 stated:

The execution of this letter by Conrail constitutes the written notification to
Purchaser required under Paragraph 29 of the Agreement.

As noted above, Conrail did not accept this proposed modification or the conclusion it sought

to establish. Thus, it was clear in 1988 that the approval requirements set forth in the 1986

agreement remained to be satisfied. In the years that have elapsed, that condition was never

satisfied.



12. Notwithstanding ConraiPs refusal to accept the Vitales* proposed modifications,

the parties continued to discuss and negotiate the indefinite terms of the 1986 agreement. In

the course of those discussions, the parties failed to agree on a new closing date because the

Vitales continued to work on their plans and make permit applications and thus, were not in a

position to close. Without consensus on all points and all Contract exhibits, Conrail was

unwilling to agree to a new closing date.

13. More than a decade later, in approximately May of 1999, the parties entered into

an Extension Agreement by which they agreed in pertinent part that "the Closing of the Title

shall occur on or before August 31,1999." A copy of this Extension Agreement is attached as

Exhibit C and incorporated by reference. The Extension Agreement also provided that M[i]n all

other respects, the provisions of said contract shall remain in full force and effect," thereby

preserving the Article 29 approval requirements. Notably, the Extension Agreement did not

indicate that the Article 29 approval had been given previously, and did not incorporate any

language resembling the proposed Paragraph 6 of the unsigned Modification Agreement

prepared by the Vitales in 1988, regarding the grant of the Article 29 approval through

execution and delivery of this Extension Agreement.

14. In contravention of the terms of the Extension Agreement, the Closing did not

occur on or before August 31,1999. The closing of title has never occurred. Moreover, upon

information and belief; it appears that the respondents took few steps to satisfy the obligations

prescribed by the 1986 agreement to facilitate closing.

15. In or about July of 2000, the Vitales presented Conrail with yet another

proposed Modification Agreement A copy of this proposed Modification Agreement is

attached as Exhibit D and incorporated by reference. This proposed Modification Agreement
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stemmed from the Vitales1 desire to again extend the date for the Closing. In response to the

• % Vitales' proposal, Conrail indicated that it would not sign a time extension until all items being

discussed for contract modification had been agreed upon.

16. In or about August of 2000, the parties again met to discuss the contractual

points that remained open and potential modifications to be made to the agreement. Among

the proposed modifications was a proposal by the respondents to delete Article 29 from the

agreement. A copy of the notes from this meeting (prepared by the Vitales) is attached as

Exhibit E and incorporated by reference.

17. More than a year later, on or about October 27,2001, the parties met. once

0 * again, to discuss the status of the proposed property disposition. A copy of the minutes of this

meeting (again prepared by the Vitales) and the accompanying Modification Agreement Status

document are attached as Exhibit F and incorporated by reference. The minutes of this
_ •
9 meeting and status report again confirm and highlight the several materials issues thai

remained unresolved.

. 18. Specifically, the minutes reveal that the government had contacted Conrail in

connection with a possible New York State acquisition of a portion of the Property for an

expansion of the Brooklyn-Queens Expressway. This him of events affected directly the

* parties' ability to close on the Property, as the designated land would be altered by the

• government's acquisition. Most importantly, the Modification Agreement Status document

indicates that the Vitales continued to seek the deletion of the Article 29 approval requirement.
»

* 19. The parties did not execute any document reflecting the terms set forth in the

Modification Status Report of October, 2001, and no agreement was reached as to the open

disputed issues. Likewise, upon information and belief, the respondents did not fulfill the



WHEREFORE, Conrail seeks the entry of an Order from the Court granting the

petitioner the following relief pursuant to CPLR §3001:

A. Declaring that Frank and Francis Vitale failed to satisfy the requirements set

forth in Article 29 of the agreement dated February 20,1986.

B. Declaring that as a result of Frank and Francis Vitale's failure to satisfy Article

29 of the agreement dated February 20,1986, the agreement does not constitute a binding

agreement or impose any obligation on Conrail or its successors or assign or its agents.

C. Declaring that the February 20,1986 agreement is of no force and effect.

D. Temporarily, preliminarily, and permanently enjoining the Vitales from

proceeding with the arbitration demand contained in their letter of July 18,2002, and

declaring that Conrail has no obligations to take any action pursuant to or relating to the

demand for arbitration pending further Order of this Court.

Dated: New York, New York
August _, 2002

McCARTER & ENGLISH, LLP
Attorneys for Petitioner
300 Park Avenue
New York, New York 10022-7402
(212)609-6800

By:.
DAVID A. RICHARDS
A Member of the Firm

-10.
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»

VERIFICATION

STAJE OF /H/i A 1Mb 1
> ss.:

being duly sworn, deposes and says:

That he is an authorized representative of the plaintiff in the above-entitled action; that

he has read the foregoing complaint and knows the contents thereof; that the same is true to his

knowledge, except as to the matters therein stated to be alleged upon information and belief,

and that as to those matters he believes them to be true.

Sworn to and subscribed to
before me this /**• day of
August _, 2002.

•ii-
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS

NEW YORK CENTRAL LINES, LLC, as Successor to
Consolidated Rail Corporation,

Petitioner,

- against -

FRANK VITALE and FRANCIS VITALE,

Respondents.

Index No. 20662/2002

VERIFIED ANSWER and
CROSS-PETITION TO
COMPEL ARBITRATION

Respondents Frank Vitale and Francis Vitale ("Respondents" or the "Vitales"), by their

attorneys, Sonnenschein Nath & Rosenthal, for their Verified Answer to the Verified Petition of

New York Central Lines, LLC ("NY Central" or "Petitioner"), as Successor to Consolidated Rail

Corporation ("Conrail"), and for their Verified Cross-Petition to Compel Arbitration, state:

1. Upon information and belief, admit the allegations of Paragraph 1, except deny

knowledge or information sufficient to form a belief as to the identity of the member or members

of NY Central and aver that, in connection with the transaction at issue, Petitioner has used the

addresses New York Central Lines, LLC c/o CSX Real Property, Inc., 510 Thomall Street, Suite

42, Edison, New Jersey 08837 and New York Central Lines, LLC c/o CSX Real Property, Inc., 2

North Charles Street, llth Floor, Baltimore, Maryland 21201-3814.

2. Admit the allegations of paragraphs 2 and 3.

3. Deny the allegations of Paragraph 4, except refer to the Contract (as described and

defined below) for its terms, and aver

(a) On or about February 20,1986, Conrail, as Seller, entered into an

agreement with the Vitales, as Purchaser (as amended, the "Contract"). A

copy of the Vitale's Demand for Arbitration is annexed to the Petition as

Petition Exhibit J. The copy of the Contract is annexed to the Demand



for Arbitration as Exhibit A (and will thus be referred to as Petition

Exhibit J-A).

(b) Under the Contract, Conrail agreed to sell to the Vitales a seven-acre

parcel of land (the "Property"), located in Woodside, Queens, New York,

reserving unto Conrail an easement for a below-grade rail line which runs

through the Property.

(c) The Property is not only unimproved (except for the below-grade rail

line), but had been left by Conrail (and is now left by NY Central, as its

successor) in a deteriorated condition. The Property is strewn with

garbage, and is both an eyesore and a hazard to the community of

Woodside.

(d) The Vitales intended, and continue to intend, to develop the Property

principally with a residential building or buildings whose structure would

span the rail line, so that the rail line could continue to operate (in

accordance with the easement) underneath the building's structure. The

Property was and is unique and valuable; nowhere in the vicinity of the

Property is there a comparable site available for development

(e) The Contract set the purchase price at $900,000. The Vitales made a

$90,000 deposit towards the purchase price.

(f) The Contract contemplated that the closing would take place within 18

months, but did not make time of the essence.

(g) The Contract contained all of the material terms, including without

limitation:

-2-
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(i) Contrary to Petitioner's allegation that the parties had not agreed

upon the size and dimensions of the Property, Schedule A to the

Contract identified the Property, which includes three parcels, by

the Tax Map numbers of the three parcels: Parcel 1 - Block 1282,

Lot 1; Parcel 2 - Block 1303, Lot 1; and Parcel 3 - Block 1312, Lot

1, as well as by reference to specific plans prepared by A. F.

Salkowitz, Architect, dated May 15,1979, and also stated the size

of the three parcels.

<ii) Contrary to Petitioner's allegation that the parties had not agreed

upon the terms of a construction contract that would allow

continued rail operations during construction, a copy of the

construction contract is annexed to the Contract as Schedule C.

(iii) Contrary to Petitioner's allegation that the parties had not yet

agreed on issues such as the location of support columns,

infrastructure relocation, and insurance coverage, the Contract

addresses each of those issues, and sets forth the basis upon which

each of those issues will be determined. In any event, the absence

of a final determination on those issues does not affect the validity

or enforceability of the Contract.

4. Deny the allegations of paragraph 5, except refer to the Contract for its terms,

aver that the Vitales complied with all of their obligations under the Contract, and aver that, for

the reasons described below, a closing has not yet taken place.

5. Deny the allegations of paragraphs 6 and 7, except admit that Article 29 of the

Contract is accurately quoted in paragraph 6, and aver that:

-3-
W097M



(a) Article 29 of the Contract provided, in part, that the Contract did not

constitute a binding agreement upon Conrail unless and until "the

transaction ... received the necessary approval and autorization [sic] of

Conrail's senior management /or Board of Directors" and written

notification of such approval was given by Conrail to the Vitales. ("the

Article 29 Approval").

(b) On or about December 4,1986, a memorandum proposing the Article 29

Approval (the "Approval Memorandum1*) was prepared within Conrail, to

seek the approval of Conrail's senior management, and thus make the

Contract legally binding upon Conrail. A copy of the Approval

Memorandum is annexed to the Demand for Arbitration as part of Exhibit

B (Petition Exhibit J-B). The Approval Memorandum provided, in part:

The property proposed to be sold contains 7.03
acres of land on Conrail's New York Connecting
Branch (Bay Ridge Line) between 37* Avenue and
Woodside Avenue. The sale area is bounded by the
Brooklyn-Queens Expressway and a residential
area. Conrail will reserve the track, a 75 foot wide
by 22 foot high (above the rail) easement and fiber
optic rights. The purchaser proposed to build a
residential complex adjacent to and above the sale
area.

The necessary departments have approved this sale
and the consideration being obtained represents a
fair value, i recommend approval* If you concur,
please forward this transaction to Mr. Crane [i.e., L.
Stanley Crane, Chairman and Chief Executive
Officer of Conrail].

(emphasis added).
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(c) On or about December 5,1986, Michael D. Sims, a member of the senior

management of Conrail, on behalf of Conrail, approved the Contract, by

signing the Approval Memorandum:

I approve. 1st MDSims 12/5/86

(d) On or about December 5,1986, L. Stanley Crane, Chairman and Chief

Executive Officer of Conrail (and thus a member of the senior

management of Conrail), on behalf of Conrail, approved the Contract, by

signing the Approval Memorandum:

I approve. /si LSC

(e) Because the Contract was thus approved by the senior management of

Conrail (indeed, by Conrail's Chairman and Chief Executive Officer), the

Contract became binding upon Conrail in accordance with the terms of

Article 29. All that remained to be done under Article 29 was for Conrail

to advise the Vitales, in writing, that the Contract had been approved.

Within a few days after Conrail's senior management approved the

Contract, Robert J. Tracy ("Mr. Tracy"), Conrail's duly authorized

representative, gave written notification to the Vitales that the Contract

had received the necessary approval and authorization of Conrail's senior

management, by handing a copy of the Approval Memorandum, with his

business card attached, to Frank Vitale. Mr. Tracy had written, upon his

business card attached to the memorandum, "Frank - Mr. Crane is the

Chairman." By providing the actual Approval Memorandum to the

Vitales, Conrail gave the notice required by Article 29 (Petition Exhibit

J-B).
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(0 Conrail thus became legally bound to the Contract.

6. Deny the allegations of paragraph 8, refer to the Contract for its terms, and aver

that the Contract contained all of the material terms.

7. Deny the allegations of paragraph 9, refer to the Contract for its terms, and aver

the Contract contemplates that both Conrail, as Seller, and the Vitales, as Purchaser, will satisfy

certain conditions prior to closing.

8. Deny the allegations of paragraphs 10 and 11, except aver:

(a) Between 1986 and 2001, while always recognizing that the Contract

remained valid and binding, both Conrail and the Vitales proposed various

modifications to the Contract, some of which were agreed upon, and

others of which were not agreed upon.

(b) The proposed 1988 Modification Agreement annexed to the Petition as

Petition Exhibit B was one of these proposed modifications. It was

signed by the Vitales, but not signed by Conrail, leaving the Contract in

place as a valid and binding agreement.

(c) Paragraph 6 of the proposed 1988 Modification Agreement recited that the

execution of that agreement would constitute the notice required by

Article 29. In fact, as noted above, the Article 29 Approval, and notice

thereof, had already been given in December 1986. The inclusion of

paragraph 6 in the proposed 1988 Modification Agreement was merely

intended to confirm that no further approvals either of the original

Contract, or of the proposed 1988 Modification Agreement, were

necessary.

9. Deny the allegations of paragraphs 12 and 13, except aver that:
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(a) Between 1986 and 1999, Conrail and the Vitales repeatedly adjourned the

date of the closing pursuant to the Contract.

(b) On or about May 28,1999, Conrail and the Vitales executed a written

agreement (the "May 1999 Modification1*) (Petition Exhibit J-D) further

adjourning the closing to August 31,1999. The closing had earlier been

adjourned repeatedly by similar written agreements.

(c) The May 1999 Modification recited that, except for the change in the date

of closing (and a corresponding date for the return of the Vitales' down

payment), "the provisions of said contract shall remain in fall force and

effect." (emphasis added). Petitioner's argument that that provision

"presented] the Article 29 approval requirements" is frivolous. Conrail

had approved the Contract, pursuant to Article 29, in December 1986, and

had given the Vitales written notice thereof. Article 29 remained in full

effect, but had been fulfilled. Indeed, if the Contract was not binding (as

NY Central now belatedly contends), the May 1999 Modification would

not have stated that the contract "remains" in full force and effect.

(d) Neither the Contract, nor the May 1999 Modification, made the closing

"time of the essence."

10. Deny the allegations of paragraph 14, except aver:

(a) After the execution of the May 1999 Modification, NY Central succeeded

to Conrail's interests under the Contract, and NY Central designated Mr.

Tracy, who had been Conrail's duly authorized representative with respect

to the Contract, as its duly authorized representative with respect to the

Contract.
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(b) Mr. Tracy, as NY Central's duly authorized representative, met with the

Vitales on July 1,1999 and again on August 30,1999, the day before the

scheduled closing date.

(c) At the August 30,1999 meeting, Mr. Tracy, on behalf of NY Central,

stated that NY Central wanted to further adjourn the closing date five

years, until June 2004, because, if the closing were to occur before that

date, NY Central would be obliged to share the proceeds of the sale with

Norfolk Southern Railway Co. The Vitales had no objection to that long

an adjournment of the closing date. NY Central and the Vitales therefore

agreed, based upon NY Central's request, to adjourn both the date of

closing, and the date upon which Purchaser could cancel the Contract and

obtain the return of its $90,000 deposit.

(d) Therefore, based upon NY Central's request, the closing did not occur on

August 31,1999, and no new date for closing was set.

11. Deny the allegations of paragraph 15, except aver:

(a) Through the remainder of 1999,2000, and 2001, NY Central and the

Vitales had several meetings in further preparation for the closing of sale

under the Contract.

(b) During these meetings, NY Central and the Vitales discussed possible

modifications to the Contract, while always recognizing that the Contract

remained a valid and binding Contract and that, if they did not agree upon

the possible modifications, they would be obliged to proceed to the closing

of sale under the terms and conditions of the Contract During these
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discussions, the proposed Modification Agreement annexed to the Petition

as Petition Exhibit D was sent to Mr. Tracy by the Vitales.

(c) No further agreements modifying the Contract were executed by both NY

Central and the Vitales.

(d) At no time did either NY Central or the Vitales declare the Contract to be

"time of the essence."

(e) At no time did either NY Central or the Vitales seek to declare the other

Party to be in default.

(f) At no time did either NY Central or the Vitales take the position that the

other had abandoned the Contract, or that the Contract was not a valid,

binding, and enforceable contract.

12. Deny the allegations of paragraph 16, except aver that:

(a) In or about August 2000, the Vitales proposed that if a modification of the

Contract were to be executed, Article 29 should be deleted because the

requirements of Article 29 had already been met, and NY Central agreed.

(b) On or about August 8,2000, Mr. Tracy, on behalf of NY Central, sent a

facsimile transmission to the Vitales (annexed hereto as Answer Exhibit

1), enclosing a chart prepared by Mr. Tracy captioned, "Agreement

Modifications," one page of which is Petition Exhibit E. The chart

memorialized the agreement between NY Central and the Vitales that,

because the Article 29 Approval, and notice thereof, had been given over

13 years earlier, Article 29 would be deleted from the Contract.

13. Deny the allegations of paragraph 17, except aver that Mr. Tracy and the Vitales

met on October 17,2001, and that Petition Exhibit F is a copy of the minutes of that meeting,

-9-
9M007M



14. Deny the allegations of paragraph 18, except refer to the minutes for the content,

aver that New York State's proposed acquisition of a portion of the Property would not affect the

ability of NY Central and the Vitales to perform under the Contract with respect to the remainder

of the Property, and aver that the Vitales again proposed the deletion of Article 29 because the

requirements of Article 29 had already been met, as NY Central agreed.

15. Deny the allegations of paragraph 19, except aver that NY Central and the Vitales

did not execute any modification agreement, and aver that agreement was reached on all material

terms relating to the transaction.

16. Deny the allegations of paragraph 20, except aver that:

(a) On several occasions in December 2001, Mr. Tracy returned the telephone

calls of the Vitales1 counsel, but they never spoke.

(b) Because of the breakdown in communications, on December 27,2001, the

Vitales sent notice (Petition Exhibit J-E) to CSX Corp., the operator for

NY Central, setting a closing date. The notice did not make the closing

"time of the essence." The notice also specifically noted that the closing

may be subject to obtaining a release (the "Section 18 Release") under

Section 18 of the Transportation Law of the State of New York ("Section

18"), and requested NY Central's cooperation in obtaining the Section 18

Release. In response, CSX Corp., as operator for NY Central, advised the

Vitales that Mr. Tracy was no longer employed by CSX Corp., and that

CSX Corp. could not locate Mr. Tracy's files relating to the Contract.

(c) • Respondents refer to Section 18 for its terms.

(d) As noted above, the approval and notice under Article 29 had been given

in December 1986. A request to NY Central to cooperate in obtaining the
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Section 18 Release was thus entirely appropriate, and cannot be

characterized as premature.

17. Deny knowledge or information sufficient to form a belief as to the truth of the

allegations of paragraph 21, except upon information and belief, deny that senior corporate

officers of CSX Real Property, Inc. were unfamiliar with the circumstances surrounding the

Contract*.

18. Deny the allegations of paragraph 22, except admit that the Vitales' counsel

received the April 11,2002 letter annexed to the Petition as Petition Exhibit H.

19. Deny the allegations of paragraph 23, except admit that the Vitales' counsel

received the May 24,2002 letter annexed to the Petition as Petition Exhibit I, and aver that

Petitioner, in the May 24,2002 letter, purported to claim Respondent's $90,000 down payment as

a forfeiture by operation of Articles 3(D) and 3(E) of the Contract and paragraphs 1 and 3 of the

May 1999 Modification, and Petitioner thus admitted that the Contract had become, and was,

binding.

20. Admit the allegations of paragraph 24.

21. Deny the allegations of paragraph 25, except refer to the Demand for Arbitration

for its contents.

22. Deny the allegations of paragraph 26.

23. Deny the allegations of paragraph 27, except aver that:

(a) There exists a real controversy over the rights, duties and obligations of

the parties to one another.

(b) That controversy, pursuant to the terms of the Contract, is subject to

arbitration.

-11-
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24.

hereof.

(c) NY Central, as successor to Conrail, is bound by the Contract, including

the agreement to arbitrate.

(d) Petitioner will sustain no injury if the arbitration is not stayed, because

Petitioner is bound by the agreement to arbitrate.

CROSS-PETITION TO COMPEL ARBITRATION

Respondents repeat the allegations and averments of paragraphs 1 through 23

25. Article 20 of the Contract provides:

If any dispute shall arise under the terms of this Agreement with
the exception of the attached Schedules A, B, C, it shall be
determined by Arbitration. Either party may demand such
arbitration by notice to the other party setting forth the point or
points in dispute and the name and address of the person appointed
by it to act as arbitrator. Within ten (10) days after such notice is
given, the party to whom it is given shall give the party demanding
arbitration a notice setting forth the name and address of the
arbitrator selected by it and any additional point or points in
dispute to be determined by arbitration. Within ten (10) days
thereafter the two arbitrators thus named shall select a third and
notify both parties of such selection. In case the party upon whom
demand for arbitration is made fails within the said ten (10) days to
select an arbitrator, then the single arbitrator selected by the party
demanding arbitration shall act. In case the two arbitrators
selected aforesaid fail within the time limit to select a third, then
either party may, after ten (10) days' notice to the other, apply to
any Judge of the United States court of general original jurisdiction
for the District of New York or to any New York Court of
appropriate jurisdiction for the selection of the third arbitrator. All
the arbitrators selected shall be competent persons having no
substantial interest in the matter in controversy. The arbitrator or
arbitrators so selected shall, within ten (10) days after selection,
designate a time not less than ten (10) days nor more than thirty
(30) days thereafter, and a convenient place in the City of New
York for a hearing, immediately notifying both parties thereof.
The arbitrators shall meet at the time and place thus designated and
the parties may then and there appear and offer evidence bearing
upon the matters in controversy, and within thirty (30) days after
the conclusion of such hearing the arbitrators shall render their
decision in writing. The decision of the arbitrators or of a majority

-12-
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of them or of the sole arbitrator if there shall be but one, shall be
final and conclusive upon the parties and each party shall abide by
the same. Each party shall pay the fee of the arbitrator named by it
and one-half of all other expenses of such arbitration, including,
but not limited to, the fee of the third arbitrator, but counsel and
witness fees of the parties shall not be included.

26. There is a dispute between NY Central and the Vitales under the Contract.

27. The dispute is subject to arbitration pursuant to Article 20 of the Contract.

28. On July 24,2002, the Vitales duly served upon NY Central, by Certified Mail,

Return Receipt Requested, a Demand for Arbitration and Appointment of Arbitrator, a copy of

which is annexed to the Petition as Petition Exhibit J, and is incorporated herein by reference.

Such Demand for Arbitration and Appointment of Arbitrator was mailed, by Certified Mail,

Return Receipt Requested, on July 24,2002. Copies of the Certified Mail receipts and the

returned postcards acknowledging receipt are annexed hereto as Answer Exhibit 2. A courtesy

copy of the Demand for Arbitration and Appointment of Arbitrator was hand delivered to

counsel for NY Central on July 24,2002.

29. In the Demand for Arbitration and Appointment of Arbitrator, the Vitales duly

appointed, to act as Arbitrator

Ivan W. Moskowitz, Esq. ("Mr. Moskowitz")
Mandel Rcsnik Kaiser Moskowitz & Greenstein, P.C.
220 East 42nd Street
New York, New York 10017
(212)573-0000
Fax: (212) 573-0067

30. In the Demand for Arbitration and Appointment of Arbitrator, the Vitales gave

notice to NY Central that:

In accordance with said Article 20 of the Contract, Seller [i.e., NY
Central] may, if it so elects, serve a notice setting forth the name
and address of the person it designates as its Arbitrator, and any
additional points in dispute to be determined by arbitration, within
10 (ten) days from the date of the mailing of this notice, in

•-13-
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accordance with Section 21(B) of the Contract. Within 10 (ten)
days thereafter, the two arbitrators thus named shall select a third
arbitrator and notify both parties of such selection. Pursuant to
Article 20 of the Contract, if Seller fails to select an arbitrator
within ten (10) days from the date of mailing of this notice, then
the above-named arbitrator selected by Purchaser shall act as the
sole arbitrator in this proceeding.

31. In the Demand for Arbitration and Appointment of Arbitrator, the Vitales further

gave notice to NY Central, pursuant to CPLR § 7503(c):

PLEASE TAKE FURTHER NOTICE that, pursuant to Section
7503(c) of the Civil Practice Law and Rules of the State of New
York, unless you apply to stay the arbitration within twenty (20)
days after service of this Demand for Arbitration, you shall
thereafter be precluded from objecting that a valid agreement was
made or has not been complied with or from asserting in court the
bar of a limitation of time. An application to stay arbitration must
be made within twenty (20) days after the service of the demand
for arbitration or shall be precluded.

32. Because the Demand for Arbitration and Designation of Arbitrator was mailed on

July 24,2002, the 10 day period provided in Article 20 expired on Monday, August S, 2002

(because the tenth day, August 3,2002, was a Saturday).

33. NY Central did not designate a second arbitrator by August 5,2002, the end of

the time period set by the Contract. Instead, on August 5,2002, NY Central filed an unsigned

proposed Order to Show Cause and Petition in this Court in this proceeding, and requested that

the arbitration be stayed. However, no Order to Show Cause was entered on that date, and no

stay extending NY Central's time to designate a second arbitrator was entered on that date.

34. In accordance with Article 20 of the Contract, Mr. Moskowitz was thus duly

designated as the sole arbitrator to resolve the disputes between the parties.

35. Pursuant to his designation as arbitrator, on August 16,2002, Mr. Moskowitz duly

executed his Oath as arbitrator, and duly noticed the arbitration hearing to be held on September

12,2002.

-14-
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36. Later in the day on August 16,2002, counsel for NY Central advised counsel for

the Vitales that it had received, that afternoon, an Order to Show Cause which had been entered

on August 14,2002, setting a hearing in this Proceeding, and staying the arbitration pending the

hearing.

37. NY Central has taken the position that the disputes set forth in the Demand for

Arbitration and Appointment of Arbitrator are not subject to arbitration, and has refused to

participate in the arbitration, on the grounds that the Contract is not binding even though the

Article 29 Approval, and notice thereof, was duly given in December 1986, and even though, by

claiming the forfeiture of the Vitale's $90,000 down payment, Petitioner admits that the Contract

is binding.

38. NY Central is obliged, under the Contract, to participate in the arbitration and,

whether or not it does so, will be bound (as will the Vitales) by any arbitration award awarded by

Mr. Moskowitz, subject only to the provisions of Article 75 relating to confirmation of

arbitration awards.

39. The Vitales are entitled to an Order vacating the temporary restraining order,

denying the stay, directing that the arbitration of the disputes set forth in the Demand for

Arbitration and Appointment of Arbitrator be resumed before Mr. Moskowitz as the sole

arbitrator, and compelling NY Central to arbitrate such disputes in such manner.

WHEREFORE, Respondents Frank Vitale and Francis Vitale respectfully request that an

Order be entered:

(a) Denying the stay and all other relief sought in the Petition in all respects,

and vacating the temporary restraining order, and

(b) Directing the resumption of the arbitration of the disputes set forth in the

Demand for Arbitration and Appointment of Arbitrator before Ivan W;'
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(c)

Moskowitz, Esq., as the sole arbitrator, pursuant to the Contract; and

compelling Petitioner NY Central to arbitrate such disputes in such

manner; and

Awarding Respondents such other and further relief as the Court deems

just and proper.

Dated: New York, New York
September 13,2002

SONNENSCHEIN NATH & ROS

Jacob Inwald
30 Rockefeller Plaza - 29th Floor
New York, New York 10112
(212) 398-5213 (Mr. Zuckerman)
(212) 398-5215 (Mr. Inwald)
Fax: (212) 398-5245 (Not for Service)

Attorneys for Respondents
Frank Vitale and Francis Vitale

MM01M
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FPCM :

05/12/2002 '18:51

PHONE NO. : 7184234882

RUBINBflUM ULP + 171B42348B2

Sep. 13 2002 12:95K1 P2

NO.627 P01

VERIFICATION

STATE OF NEW YORK )
) SS.:

COUNTY OF QUEENS )

FRANCIS VTTALE, being duly sworn, states:

I am one of the Respondents in this matter. I have read the foregoing VERIFIED

ANSWER and CROSS-PETITION TO COMPEL ARBITRATION, which are true to my own

knowledge, except as to matters alleged upon information and belief. Aft to those matters, 1

believe them to be true, based upon my boolMneV
t»,"~

Sworn to before me (his
jp day of September 2002

id McoHbi • '-'-V'̂ rA—
^-^^ \i J

Francis Vitale

NANCY O.OBITOX _
Noury Pubfle. 8m» of Naw%M

No. 01QE46984W
OuaOftod In Quaena OouMy

OommlMlon ExplrM January 91

Notary Public
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Short Form Judgment

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUMffi A. HART
Justice

IA Part 18

NEW YORK CENTRAL LINES, LLC, etc

- against -

PRANK VITALS, et al.

x Index
Number 20662

Motion
Date January B.

2002

2003

Motion
Cal. Number 39

oo

The following papers numbered 1 to 6 read on this application by
petitioner to stay arbitration between the parties and for a
declaration that a certain agreement between petitioner's
(Aredecessor and respondents is of no force and effect, and a
cross motion by respondents to compel arbitration.
o*
5 Papers

Numbered

o£ Order to Show Cause - Petition - Exhibits
& Answer - Cross Motion - Exhibits

1-4
5-6

Upon the foregoing papers it is ordered and adjudged that the
application and the cross motion are determined as follows:

This is a special proceeding to stay arbitration commenced
pursuant to CPLR 7502 (a) and 7503 (b). Insofar as petitioner also
seeks a declaratory judgment, such relief is not available in
this special proceeding, but must be the subject of a
plenary action. (CPLR 3001; see. Matter of Liberty Mut. ins. Co.
v Tetteh. 277 AD2d 239; Matter of General Re Corp. v Foxe.
177 Misc 2d 867, 880-881.)

The court's function in this proceeding is to determine
whether a valid agreement to arbitrate was made and complied with
and whether the dispute comes within the scope of the arbitration
agreement. (CPLR 7503 [a], [b]; see. Sisters of St. John the
Baptist. Providence Rest Convent v Phillips R. Qcraohtv Conatr..
Inc.. 67 NY2d 997; Matter of County of Rockland rPrimiano Constr.
Co.l. 51 NY2d 1.) If these questions are answered in the
affirmative, judicial inquiry ends and issues concerning the
substantive validity of the contract, including whether there has
been a meeting of the minds, are left for the arbitrator. (See.
Matter of Cassone. 63 NY2d 756; Matter of Weinrott v Carp.



32 NY2d 190;
Oortt.1. 207 AD2d 760.)

The current dispute between the parties is clearly within the
scope of the broad' arbitration provision in the agreement at issue
between petitioner's predecessor, Consolidated Rail Corporation
("Conrail"), and respondents. The agreement provides Cor the
arbitration of "any dispute [which] shall arise under the terms of
this Agreement" with certain exceptions not pertinent here.
Furthermore, petitioner's contention that a valid agreement to
arbitrate was not made is without merit. Although paragraph 29 of
the contract did provide that the instrument would not constitute
a binding agreement unless Conrail gave written notification to
respondents that the transaction had been approved by its senior
management or board of directors, this requirement was
substantially satisfied when Conrail, through its representative,
provided respondents with a copy of an initialed Conrail memorandum
in which Conrail 'a chairman, as well as another member of Conrail's
senior management, approved the transaction. Since the court finds
that the parties made a valid agreement to arbitrate, whether the
contract as a whole is enforceable is a matter for the arbitrator.
(fififi, Wagner Acquisition Corp. v Glove. 250 AD2d 857.)

Accordingly, the petition is denied, the cross motion is
granted, and the proceeding is dismissed. The parties are directed
to proceed to arbitration.

Dated: March 25, 2003
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SUPREME CX>URJ OF THE STATE OF NEW YORK
COUNTY OF QUEENS

NEW YORK CENTRAL LINES, LLC, as Successor to
Consolidated Rail Corporation,

Petitioner,

-againsf-

FRANK VTTALB and FRANCIS VTTALB,

Respondents.

fodw No. 20662/2002

SimnATON
ARBmtAIKH*

WHEREAS on or about Jiuy 1 8, 2002, Frank Vftale and Francis Vkric( (be "Vhatos"),

doty served a Demand for Arbitration upon New Y<ok Central Ijoos, LLC ('WYCeotral'1), as

Successor to Consolidated Rail Corporation CCocuBil̂  with iwpecl to cettamcfispotes arising

under an Agreement dated Februny 20, 1986 between Conrafl, as ScUa; and Frank Vitsk and

Francis Vitale, as Purchaser, as Amended (as amended, the "ContracfO, with respect to certain

real property in Woodrfde, Queens, New York (the "Property**); and

WHEREAS on or about August 5, 2002, NY Central fifed its petition in ftis proceeding to

utay fifiiitnrfi^j awH fee Vhidgt fljcfeafter fited a cross-petition *" <xmT|c^ fliNhiti

WHEREAS on or about April II, 2003, the Court entered ite 0^ denying the petition to

ctay aititoation and granting tfao CRMS-peCitioiito compel aifntzatm; and

WHEREAS the Vfahs and NY Central (ooUec<hiiely,tne'TaitieOwUi to enter into thte

Stipulation to appoint an Arbitrator and otherwise to fiwilftato d» Atbitratka;

Now, THEREFOR^ Ins HBRBBVSnPULATED AND AGREED, by and between the

undersigned counsel for the Parties:
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tfiR»3B.20B4 7:53*1 MCCflRTCR ft ENGLISH N0.494 P.3

Tte Pantos hanbyjofnttyappota Profit

School Of Uw, 8000 Utopia Pttfcway, Jmiln, Ktm-Yotk 11439, i

flflu Q010Q&IfiQ Ul U0D60 iQ 010 l̂ uiDBQO&i

Dated: NwrYo*. New Yak

UPMCCAKTBR &BNOUBB; u*

245 Pttfc Avmoe, 27* Floor
NewYodc,NYI01«7
(Ii2)fi09-«00

Attorney* Jbr to* Yor*C*#aUAm,lLC

ZOoffBimtn
JvoooBttnld

1221 AynmooftteAmfiffcu
NewYoA; Now Yo* 10020
(112)7694700

AND
Qtfn Ov Amnunm

couMryop QUBBNS )
ROBERT W. ZWMAH Wm doty iwom,

ooimoveny fthUUty and fiirfjr.

-2-
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PRIVATE ARBITRATION AWARD

Frank Vhale and Francis Vitale

Claimants

Vs Prof. Robert M. Zinman
Arbitrator

New York Ceartral Lines, LLC, as Successor
To Consolidated Rail Corporation,

Respondent

This dispute involves an agreement (the "Agreement") dated February 20,1986

between Consolidated Rail Corporation ("CowaiTX seller, and Frank Vitale and Francis

VitaIeC^itaIe^,ptirchaser» for the sate and rAirchase of seven acre^

the Borough of Queens, New York City. Although "New York Central Lines," now

.CSX, succeeded to the interest of Conrail on June 1,1999, the seller under the Agreement

will be referred to herein as "Conrail" except where specific reference is being made to
^

CSX.).

TTlis dispute involves, primarily, two qucstkms:(l) was a binding contract for the

sale of real estate entered into between Conrail and Vitale? (2) tf the Agreement is or

became a binding contract, is that contract still effective? It is my conclusion that the

answer is yes to both questions.

1. Was tiu Agreement * binding contract for the sale of Ike real estate?
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When executed, the Agreement dkl not constitute a binding contract While the

Agreement had all the essential dements of a contract-parties, agreement to seD and to

buy, description of the property, terms of the sale and signatures of the parties,1 Article

29 constituted a condition precedent to the effectiveness and enforceability of the

Agreement It provided that:

this instrument does not constitute a binding agreement or impose any
obligation on Conrail... unless and until. Connil's Assistant Vice
President Real Estate or his duly authorized representative, as authorized
by ConraiTs System Real Estate Office, gives written notification to
Purchaser to the effect that this transaction has received the necessazy
approval and authorization of Conrafl's Senior Management/or Board of
Directors arid that Conrail is legally bound.

On or about December J 996, Robert J. Tracy»Assistant Manager Real Estate, in

ConraiPs Real Estate Department, who had been charged with the duty to, and did

conduct the contract negotiations with Vitate for most of the period prior to that date (but

without authority to approve the Agreement under Article 29X delivered to Vitate a

memorandum faun John V. Jaeger, men Assistant Vice President Real Estate,2 dated

December 4,1986, to Michael D.Snns, Vice Presidem of Ltfora^

describing the Agreement, stating that the "necessary departments have approved this
m

sale/* and that the sale price represented a "feu- value." Ine memorandum recommended

approval. Below the memorandum, are the words "I approve" signed by Mr. Sims on

Decembers, 1986, and below UMt,TaffroveMinWaJed by Mr. U Stanley Crane,

ConraU's Chairman of the Board on December 5,1986. Attached to the memorandum

•was a delegation of authority dated December 5,1986, from Mr. Crane to the Vice

President-Information Systems and Administrative Services and to the Assistant Vice

1 See MILTON n FRIEDMAN, CONTRACTS AND CDHVEYANCESOFREALPROPBOY, J 12<b)(5*edi99iX
2 TJwthte arc obttrfned from tbctestinwiiy of Robert R^ ,
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President - Real estate, or either of them, to execute aU documents necessary or desirable

to effectuate the transfer. Stapled to the memorandum vms Mr. Tracy's card on which be

wrote: "Frank [apparently Rank VitaleJ—Mr. Gone is die Chairman."

ConraiFs argument that Article 29 was not complied with is based primarily on

the Act mat Mr. Tracy was not authorized to "give written notification to Pucnaser" of

the approval. Indeed, Conrail claims that it was the internal policy of that organization

not to communicate rts approval until the dostag was about to take place,3 wliich would

leave Conrail free to back out of any agreement at any time prior or almost prior to the

closing. Assuming this was the policy of Conrail^

untenable one for Conrail to make, given the fact (hat Mr. Tracy was the person

authorized to deal with Vitate and the memorandum he delivered clearly showed that

approval was given by the appropriate officers of Conrail, and no evidence was ofiered to

indicate that any such policy of Conrail was cnrnnnnricated to Vitale, who incurred

substantial expenses after the approval was received At wont, the argument, if

successful, would allow Conrafl to commit virtual fiaud (which I am sore ft would not

intentionally do) on prospective purchasers by suhnhlnigevideBW of approval and than

claiming mat me messenger did not have authority to make the delivery.

In the instant case, we have an unusual situatk>n, since after Mr. Tracy's

departure, Conrail maintains that all of Tracy's files, and all of ConraU's files in

connection with mis transaction - at its home office, engineer's office and at the offices

of anyone else who dealt with the proposed sale- had disappeared. Mr. Robert Ryan,

Director of Real Estate and Comail's only witness, attributed this to New York Central

Lines succeeding Conrail, downsizing, and the deanmg out of Tracy's office. He agreed

s Testimony of Robert Rym, June 16\ 2004, Itaicifetil 295.
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that "there probably are" e-mail messages at least in more recent times; but he slated that

"I don't have any of those."4 No witness was called who had been involved in the details

of toe transaction.5 As a result, even if we were to accept Conrairsargn^

have any evidence that the policy described by Mr. Ryan was applied in this case, or if h

were, that Vitale had been informed of the policy, or even that Mr. Tracy had not been

authorized in this case to deliver the approvals. * It would seem reasonable for the

Vitale's to have assumed that Tracy had at least the authority to deliver the approvals

given by the appropriate officers of ConraiL

ffrnfftii flflH**rH*«, hpwcvff, tfat the Agreement contains other conditions

precedent to the binding nature of the Agreement First, ConraiJ claims mat Vitale failed

to obtain approval of the transaction by the Department of TiansporlationaArequhed by

Article 34 of the Agreement That article states, in part:

Purchaser wWi the cooperation of Conrail, shall act to obtain the approval
if required of this entire Agreement and the conveyance proposed
thereunder riytte New YoikltoUcUtU^
York Department of Transportation and any other approvals of other
agencies that may be required. Purchaser shall be granted a period of one-
hundred twenty (120) days to obtain said approval or such longer time as

' 74*317-18.

adettrin fatten perioffleilty to bW^
Ana extensions.
fafepntfect. TBfttot^onWKrtRya^JoDe 16. 2004*281-19.
*

Itenb
A between the pntiestt to wfaeflKT to I need not

b cMirirtBnt with the deterodutioo of dio eoDrtL
TIdaiwtigreerittComiU'safpnHntn>mscr^
ftMstcdoo required by Article 29 wen given and detiTei^ltefcqufaanentsofAiltc)e29imakl8tfllftot
have been met becnie te ipvravab ind defcgitim
state tfaefConrallblegaBy bound." I believe fhttCoonfibe«^le€inyt><)u^ifK0delKtiy of tte
appnnnL Whiktheoseofo»cctjractivecreattanni*igatv»lwc^
«f Vtote, not only beaust Ac contract mi dnfled by Conraa(TranseriptJBiiel5,20041Testhiioiiyof
lVaatVtta)c^a^butabobecaoieiheccit|umiUT<>wooMnoiaJe^
defivcnd approvals would not be mffickaf to meet the Articfe29nqoinmBidiink«iIlaintfiiNlthe
above qnotodwonb. .
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ft reasonably deems necessary to effectuate said transaction. In the event
Purchaser cannot obtain said approval, it shall nave the option to temunate
this Agreement in accordance with the express terms hereof; and be
entitled to the return of all suns paid on account of the purchase price.

Conrail is, of course, correct that without a Department of Transportation release,

to the extent required by Section 18 of the Transportation Law, the closing cannot be

held. Thus the release may be a precondition to closing. However it is not a precondition

to the contract being considered binding on the parties. Nothing in Article 34 is similar

to the requirements of Article 29 in making the obtaining of the governmental approvals a

condition to the effectiveness of the Agreement

While Conrail points out that Article 34 gave Vrtate 120 days to obtain the

approval, Article 34 also provided that Vftale shall have such extended time as Vtale

"reasonably deems necessary to effectuate the transaction." Al though the obtaining of

approval within the required periods may simply be a precondition to the ability of Vttate

to exercise the option to temunate the Agreement and become entitled to a return of the

deposit as provided by mat section, Conrail may be contending that the failure to obtain

the approval within the 120 day period constituted a defauh on the part of VHate under

the Agreement. Such a possibility will be discussed m connection with the discnssion in

parties. For the purposes of this part,! find that the Agreement is effective

notwithstanding the Mure to obtain Department of Tiansportation approval.

No other of the provisions cited by Conrail in my opinion could constitute a

precondition to the Agreement's effectiveness. I am somewhat bewildered by the

gratuitous statement in the letter of Decwnber 11, 1987 n^mVHa!e*s previous coonsel,

Blown ft Wood, to the effect that the Article 29 approval had not been obtained from
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Contrail.* A later letter from Brown & Wood dated April 16, 1990; dearly stated thai the

consent had been given9 and that statement does not appear to have been controverted by

Comafl at the tone, ft is unclear wby the first statement was made, and it may be, as

suggested by present counsel to Vitate,10 that ft was simply a mistake. Whether a mistake

or not, the statement was incorrect and I so find. I conclude that the Agreement became a

binding contract as of the date of the delivery of the Conrail approvals by Mr. Tracy.

2. .

It is, at best, unusual for a contract of sale of real estate to be extended as long as

this one. However parties to the contract have the power to extend a contract for sale by

agreement and either party has a right to obtain, an adjournment before time is made the

essence of the contract11 In the instant case, the contract was extended numerous times

by written agreement, the last written extension running out at the end of August 1999.

Thereafter there were no written extensions of the agreement On December 27, 2001,

Viftue sent notice to Conrail on December 27, 2001 setting April 1,2002 as the closing

dale. On April 1 1 , 2002, ComaJI stated that it did not know of any agreement requiring a

conveyance of the property and that it was not in a position to "progress a sale.1* The

Issue then is whether the Agreement was still effective as a contiact of sale when Vitak

sect the notice and Conrail replied, and whether it remains in effect as of this date.

'RespondenriEalubitTi

* Ihaucnpl MffUt 4, 2004 at 29.
""Ahho^tin»cDotECinganyofflKeneDce,
nay mike tfana of the enence by giving the pmfcucr notice to Ob effect" MiLiONFUDEDMAii
Cciniuw^Ahm CONVEYANCES OF REAL PROFEKTY, { I2.](c)(5* «L 1991). No tbnbof the essence
Botfcems ever tent from Cofirafl to VitaJe.
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Time is not of the essence in a contract for the sate of real estate unless the

contract so provides or the con tract is effectively made so by notice13 In this case no

party has made time of the essence and there Is no written extension of the contract

beyond August 31, 1999. Thus h is necessary to consider whether there is some evidence

(i) that the parties had expressly or impljedly abandoned or otherwise tenninated the

contract, or (ii) that there was a default by Claimant that went to the essence of the

contract, and relieved Respondent of its obligations thereunder.

, 1999,VHale '

contends that Coniail requested flat the closing be extended for another five years, that

Vitate agreed to such an extension, that, at the suggestion of Conrail's representative,

Robert Tracy, the parties proceeded to negotiate an omnibus extension agreement dealing

with other proposed modifications of the Agreement, and that these negotiations

continued until Mr. Tracy was no longer employed by Conrail, and communications

ceased. Hiis contention is backed by VHale's internal memoranda and drafts of prvposed

"ttenri*"1 Bitd ff">difiqitVffl flgrgf'fflts Conrail does not dispute these contentions, and

since, as previonsly discussed, all its files have disappeared, ii offers no evidence to the

contrary. AraioBghVitale did ix»t act with alacrity, I find no evidence that VM

inteotkuiallysnntadeTedOTrc In light of this, I

accept VHale's contentions in this respect.

Given the foregoing facts, I conclude that there was no abandonment of the

contract and that, by virtue of the course of dealings between the parties, both parties

considered the contract effective until Conrail, in response to Vitale's letter of December

27, 2001 setting April 1, 2002 as a closing date subject to obtaining the necessary
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approval/release fiom the Department of Transportation, disdainwd the existence of a

binding contract in its letter of April 11,2002. Finally on May 24,2002, D.Kevin

Hurley, Assistant Vice President of Comail (CSX), in a letter to Vitale, for the first time

maintained that Conrail had not given the Article 29 notice; that Vitale failed to close the

title within the Agreement's time limits; that Vitale failed to send a timely notice to

reclaim its deposit, which it contended was consequently forfeited; that the parties had

failed to agree on "material terns" of the Agreement; and that Comail thereby

"abandoned negotiations under the non-binding Contract ** I conclude that

notwithstanding the contentions of Mr. Hurley, the contnct remained in effect.

I also disagree with the contentions of Comail that Vitate defaulted under the

tenns of the agreement by not coniplying with its provisions. I do not believe that the'

contentions made by Conrail with respect to Vitele's failure to obtain financing or a title

report ate germane. A purchaser may acquire real property wfthort fmancmg or title

insurance. Actually Vitafeniaintams that it plans to close with its own funds, and

evidence has been presented to show that the description has aheady been reviewed by a

title company.

The only precondition to closing may be the notinortion or release under Section

18 of the New York Transportation Law. Oneoftbei«asonsfOTu^a4ouimnentsof

dosing apparently stems fiom the indication thattheDepartnientofTraiispcTtationmay

not give approval with respect to all three parcels because ft may take part of the property

for reconstrw^n of the Bnwklyn^iieens Expressway. Article 34 of the Agreement

clearly encompasses such notification or the obtaining of such a release to the extent it is

required under the taw. Article 34 also requires that Vitale "act to obtain** governmental
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approvals "with the cooperation of Conray." The statute requires Conrail to give the

notification and request any required release, andtheDepaitmeaiofTiransportationinits

letter (with copy to Contrail) in response to Vitale*s former counsel's Inquiry of

September 12,1989,13 so stated. Furthermore, Robert Ryan, testifying on behalf of

Conrail, stated that in his experience, such applications were made by Conrafl.14 On the

other hand it is also dear that Vitele did not pursue with vigor the cooperation of Conrail

mtakmgfcstepsnecessarytoobtam&Qchrelease. White the release may be a

prerequisite to a closing, the feet that me release has not been given at this time does not

appear to constitute a default on the part of either of the potties mat goes to the essence

of; and would tenninate the Agreement As pointed out above, the time limit hi Article

34 of me Agreement appeals to be for the benefit of Vhale, enabling Vh^ to terminate

the agreement and receive a return of its deposit if the necessary consents become

unavailable. As a result, Aitide 34 gwes Vhale the right to esdend the time for a

reasonable period. While Vhale has been less than aggressive in efTectnating the

approvals, I fefl to see evidence of any demand on the part of Conrail for specific action

on Vitale's perl or evidence that the conduct of Vitale has been unreasonable, given the

open issue of the potential Brooklyn-Queens Expressway taking.

Conrail also contends that Vftate is not prepared to dose on the closing date ft set,

citing these open items as evidence of that I doubt that a closing can be held on the date

specified without prior rdease from the Department of Transportation.15 Had Conrail

given notice making time of the essence, the Agreement would have terminated as of the

closing date set if in feet Vitale would not have been in a position to close. In the

D atom's Exhfctt 26.
11 Tnnttript, Testimony of Robert Ryan, Jane 16,2004, at 306.
B Thb is not mfnded aa a oractosxm bat it is act posrible to have a daring conditioned on (be release.
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' absence of such a notice, however,! am not in a position to detennine that the Agreement

has been terminated.

I thus conclude that the Agreement represents a binding contract for the sale of

the real estate described therein.

AWARD

1. I order specific performance of the Agreement for the agreed purchase price

of $900,000., of which $90,000 has been paid on the signing of the

Agreement.

2. I order ConraU to cooperate in obtaining any rco4uiredSccti

the Department of Transportation by fifing separate applications for each of

the three parcels in the property. I order Vitak to cooperate with Conrail in

pursuing the release. Upon receipt thereof (for one or more of the parcels in

whoteormpartXIoiderVMeandCouiaUtoproceedexpe

closing of tide.

3. I eajom Connril from selling the property covered by the Agreement to any

third parties hi violation of the right* of Vhale under the Agreement

4. I older the parties to pay the costs of this arbitration as provided in Article 20

of the Agreement

AFFIRMATION

10

A100



o o
I am a member of the Bar of the State of New York» and nw the Arbitrator in this

matter. I hereby affirm under penalty of perjury that the foregoing is my Award.

Robert M. Zinman
Professor of Law
September 28, 2004

11
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State of New York
Department of Transportation

Albany. N Y. 12232
httD-//www dot.state.nv us

Joseph H. Boardman George E Patakl
Commissioner Governor

January 12,2005

Mr.WiUamWallach.Esq.
SX Transportation, Inc.
245 Park Avenue - 27* Floor
New York. N.Y. 10167

Mr. Richard M. Zucherman, Esq.
Sonnenschein Math & Rosenthall LLP
1221 Avenue of the Americas
New York, New York 10020

Re: Request for Release of Preferential Rights
Block 1282, Lot 110. Block 1303, Lot 1 and
Block 1312, Lot 1
Borough of Queens. City of New York
N.Y.S.D.OT. CSX - FHe #17

Dear Messrs. WHttam WaHach and Richard Zucherman

I am writing In response to your December 24,2004 letter requesting a determination If Section
18 of the Transportation Law and the State's preferential right of acquisition applies to the
subject three lots.

Upon review, the referenced three lots are not determined to be abandoned for railroad
transportation purposes. In accordance with the provisions of Section 18 of New York State
Department of Transportation Law, the subject lots are exempt from preferential rights of
acquisition, and no release Is required at this flme. However, such determination shall not
preclude the undertaking of a subsequent investigation concerning the same properties should
a subsequent sale or abandonment for non-transportation related purposes occur. Any future
intent In this regard would require a Department review at that time.



Mr. William Wallach.Esq
Mr. Richard M. Zucherman, Esq
January 10,2005
Page 2 Of 2

Please feel free to contact me if you have any questions. I can be reached at 457-4763. or e-
maJI me at mvQunsi@dot.state.nv.us

Sincerely,

Mike Younsi
Economic Development Section

cc: D. Currey, Regional Director, Region 11
R. Seymour. Real Estate DMsJon. POO - 41 , MC 0320
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NOTICE OF MOTION TO CONFIRM -
ARBITRATION AWARD AND TO ENTER
JUDGMENT THEREON DATED MAY 10,

SUPREME COURT OFUftMttB OF NEW YORK
COUNTY OP QUEENS

NEW YORK CENTRAL LINES, LLC. as Successor to
Consolidated Rail Corporation,

Petitioner,

- against -

TALE.

Respondents.

FRANKVn-ALEandFRANCISVrrALE. ARBmblllONAWAHDANDTO

Index No. 20662/2002
(Assigned to Hon. Dnane A. Hart,
JS.C)

Nonas or MOTION TO CONFIRM
ARBITRATION AWARD AND Ti
ENTER JUDGMENT THEREON

PLEASE TAKE NOTICE, that upon the annexed affirmation of Jacob Inwtld dited May 10,

2005, die exhibits annexed hereto, and upon aD the prior pleading* and proceedings heretofore had herein,

the undersigned will move this Court at LA.S. Pwt 18, Court Room 41. at tbe Courthonse located at 88-11

SutpMn Boulevard, Jamaica, Mew York, 11435 on June 1,2005 at 9:30 AM, or as soon thereafter as

counsel may be heard, for an Oder

(ft) Pursuant to CPLR §J 7502(a) (iii), 7510. and 7514 confirming the Arbitration Award
dated September 28,2004 (the "Award") and entering Judgment thereon; and

(b) Granting such other and farther relief as this Court deans just, proper and
equitable under the circumstances.

PLEASE TAKE FURTHER NOTICE that the real property affected by the Award and the

judgment to be entered upon its confirmation in this special proceeding is situated in the Borough of

Queens in the Chy and Stale of New York, and is more particularly described u follows:

ALL thai certain plot, piece or panel of hud, situated, tying and being in
the Borough of Queens, City and Stale of New York; bounded and
described as follows:

All of those three (3) certain parcels of land along Concurs right of way
in the Town of Woodside. Borough and County of Queens, City and
Stale of New York, known as and by the lax descriptions on the Tax Map
of (he Borough and County of Queens as Parcel 1 Block 1282 Lot 1,
Parcel 2 Block 1303 Lot 1 and Panel 3 Block 1312 Lot 1, as shown on
plan prepared by AJL Salfcowitz. Architect, dated May 15,1979 and
designated thereon as "Parcel 1", which consists of approximately
87,400 square feet situated north of Roosevelt Avenue and known as Tax
Block I2k2L^l.aiidu<Tarcd 2", which consists of arjpfoxumtely
77,000 square feet located between 41" Avenue and Roosevelt Avenue
and known as Tax Block 1303 Lot 1, and as "Parcel 3:". which consists
of approximately 140,125 square feet lying south of 41* Avenue and
known as Tax Block 1312 Lot 1.
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York:

Said ret! property is known as the following Blocks and Lots on the Tax Map of the City of New

Lfil

110

1

1

1282

1303

1312

PLEASE TAKE FURTHER NOTICE ifaat answering papas, if any. are required to be raved at

least seven days before the return date of ihii motion, in accordance with the provisions of CPLR

2214<b).

Dated: New York. New York
May 10.2005

SONNENSaraNNATHAROSENTHALLLP

Jacob InwaM
1221 Avenue of the Americas
New York. New York 10020
(212)768-6700
Fax: (212) 7684800

AttorneysJbr Respondent*
Frank Vitole and Franca Vital*

TO: David Alan Richards, Esq.
WOllamWanaduEsq.
MCCARTBR & ENGLISH, lip
245 Pa* Avenue, 27th Floor
New York. NY 10167
(212)6094800
Fax:(212)6094921

Attorneys Jbr Petitioner New York Central Unas, LLC,
a* Successor lo ConsoKdated Kail Corporation
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS

NEW YORK CENTRAL LINES. LLC, as Successor to
Consolidated Rail Corporation,

Petitioner,

- against-

FRANK VTTALE and FRANCIS VTTALE,

Respondents.

Index No. 20662/2002
(Assigned to Hon. Duane A.
Hart,J.S.C.)

AFFIRMATION OF JACOB
INWALD IN SUPPORT OF
MOTION To CONFIRM
AuuntATioN AWARD AND FOR
JUDGMENT THEREON

Jacob Inwald, an attorney adml1***1 to practice law in the State of New Yotk. hereby

affirms, under penalty of perjury, as follows:

1. I am an attorney admitted to practice law in the State of New York and am of

counsel to Sonnenschein Nath & Rosenthal LLP, attorneys for Respondents Frank Vitale and

Francis Vitale ("Respondents" or the "Vitales"). I submit this affirmation, which is based on my

own personal knowledge, in support of the Vitales1 motion to confirm an arbitration award and

for entry of judgment thereon.

2. On or about July 18,2002, the Vitales duly served a Demand for Arbitration

(Exhibit A) upon New York Central Lines, LLC ("NY Central"), as Successor to Consolidated

Rail Corporation ("Conrad"), seeking specific performance, declaratory and rnjunctive relief

with respect to certain disputes arising under an Agreement dated February 20,1986 between

Conrail, as Seller, and the Vitales, as Purchaser, as Amended (the "Agreement") (Exhibit B), for

the safe of certain real property inWoodside, Queens, New York (the "Property1). Hie

Agreement included a broad arbitration clause (Agreement, fl20, Exhibit B).
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3. The Property which is the subject of the Agreement and which is affected

by this special proceeding is situated in the Borough of Queens in the City and Stale of New

York, and is more particularly described as follows:

ALL that certain plot, piece or parcel of land, situated, lying and
being in the Borough of Queens, City and State of New Yoric,
bounded and described as follows:

All of those three (3) certain parcels of land along Connil's right
of way in the Town of Woodside, Borough and County of Queens.
City and State of New York, known as and by the tax descriptions
on the Tax Map of the Borough and County of Queens as Parcel 1
BJockl282Lotl,Parcel2BJockl303LotlandParcel3Block '
1312 Lot 1. as shown on plan prepared by AJL Salkowitz,
Architect, dated May 15,1979 and designated thereon as "Parcel
1", which consists of approximately 87,400 square feet situated
north of Roosevelt Avenue and known as Tax Block 1282 Lot 1,
and as 'Tarcel 2", which consists of approximately 77.000 square
feet located between 41* Avenue and Roosevelt Avenue and
known as Tax Block 1303 Lot 1, and as "Panel 3:", which consists
of approximately 140,125 square feet lying south of 41* Avenue
and known as Tax Block 1312 Lot 1.

Said real property is known as the following Blocks and Lots on the Tax Map of the City

ofNewYock:

Block Lot

1282 110

1303 1

1312 1

4. On or about August 5,2002, NY Central commenced this special proceeding

with the filing of its petition to stay the foregoing arbitration. The Vitales opposed NY Central's

application to stay the arbitration, and filed a cross-petition to compel arbitration in accordance

with Paragraph 20 of the Agreement.

-2-
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5. On or about November 6,2002, the Vltales fifed a Notice of Pendency with

respect to the Property with the Queens County Clerk, a copy of which was served upon counsel

for NY Central on or about November 1,2002 (Exhibit C).

5. On or about April 11,2003, this Court entered its Order and Judgment denying

NY Central's petition to stay arbitration, granting the Vitaks* cross-petition to compel

arbitration, and directing the Parties to proceed to arbitration. Notice of entry of this Court's

Order and Judgment was duly served upon counsel for NY Central on or about April 24,2003

(Judgment with Notice of Entry. Exhibit D).

6. On or about March 25.2004. the 'Vltales and NY Central (collectively, the

'Varties") entered into a Stipulation Regarding Arbitration (Exhibit E) pursuant to which the

Parties jointly appointed Professor Robert M. Tinman of St. John's University School of Law

(the "Arbitrator) as the sole Arbitrator to hear and determine all issues in the arbitration.

7. The Arbitrator duly swore an Acceptance of Appointment and Oath of Arbitrator

on or about April 1.2004 (Exhibit E).

8. The Parties entered into a Stipulation Regarding Issues to be Arbitrated and

Schedule and Procedures for Arbitration on or about Ijlaich 25,2004 (Exhibit F).

9. The Arbitrator duly held arbitration hearings on June 15-16,2004, during which

the Parlies duly appeared, submitted their proof sand made their argnments.

10. The Arbitrator heard closing arguments, following submission of closing bnefs,

on August 4.2004. The hearings were closed upon the Arbitrator's receipt of the transcript of

closing arguments on or about September 1,2004.

11. The Arbitrator, having fully considered all the evidence and arguments of

counsel, duly issued an award in writing, signed and acknowledged by the Arbitrator, and

delivered said award to the Parties, on or about September 28,2004 (the "Award") (Exhibit G).
-3-
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12. The Arbitrator's Award determined that the "Agreement represents a binding

contract for the sale of (he real estate described therein" and issued an award as follows:

1. I order specific performance of the Agreement for
the agreed purchase price of $900,000., of which $90,000 has been
paid on the signing of the Agreement

2. I order Ojnrail (NY Central] to cooperate in
obtaining any required Section 18 Release from the Department of
Transportation by filing separate applications for each of the three
parcels in the property. I order Vitale to cooperate with Corral in
pursuing the release. Upon receipt thereof (for one or more of the
parcels m whole or in part), I order Vitale and Conrail to proceed
expeditionsly with the closing of tide.

3. I enjoin Conrail [NY Central] from selling the
property covered by the Agreement to any third parties in violation
of die rights of the Vitaks under the Agreement

4. I older the parties to pay the costs of this arbitration
as provided in Article 20 of the Agreement

13. The Award has not been vacated or modified and the time for NY Central to make

an application to vacate or modify the Award pursuant to CPLR 9 7511 has expired.

14. This motion to confirm the Award is brought within one year after the delivery of

the Award to the Parties and is therefore timely pursuant to CPLR $ 7510.

15. m an effort to avoid unnecessary motion practice m connection with this matter, I

contacted counsel for Petitioner by email (^xhibUH) to seek consent to confirmation of the

Award by means of a stipulated Order and Judgment, but was advised by email on May 9,2005

(Exhibit 1) that Petitioner would not so consent, necessitating this application pursuant to CPLR

9§ 7502(a), 7510 and 7514 for confirmation and entry of judgment on the Award.

WHEREFORE, I respectfully request that the Court, in accordance with CPLR §97510 and

7514. confirm the Award and enter judgment herein on the Award, in favor of Respondents, as

follows:

-4-
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(a) New Yak Central Lines, ULC ("NY Central"), as
Successor to Consolidated Rail Corporation ("Conrail"). and their
successors, be and hereby are ordered to specifically perform the
Agreement dated February 20,1986 between Conrail, as Seller,
and Rank Vitale and Francis Vftafe, as Purchaser, as Amended (as
rniMK'nf, the "Agreement"), with respect to certain real property
in Woodside, Queens. New York (the "Property") for the agreed
purchase price of $900.000, of which $90,000 has been paid on the
signing of the Agreement

(b) NY Central, Conrail, and their successors are
ordered to cooperate in obtaining any required Section 18 Release
from the New York State Department of Transportation by filing
separate applications for each of the three parcels in the Property,
lie Vitales are ordered to cooperate with NY Central, Conrail, and
their successors in pursuing the Release. Upon receipt thereof (for
one or more of the parcels, hi whole or in part). NY Central,
ConraU, and their successors are ordered to proceed expeditiousfy
with the closing of title.

(c) NY Central, Conrail, and their successors are
enjoined from selling the Property covered by the Agreement to
any third parties in violation of the rights of the Vitales under the
Agreement.

(d) The Parties are ordered to pay the costs of the
Arbitration as provided in Article 20 of the Agreement

I further respectfully request that such Older and Judgment direct the Clerk to record the Order

and Judgment against the following Property hi the County of Queens in the City of New York:

Block 1282, Lot 110

Block 1303, Lot 1

Block 1312, Lot 1.

Dated: New York. New York
May 10.2005

-5-
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AFFIRMATION OF WILLIAM D.
WALLACE IN OPPOSITION TO MOTION
TO CONFIRM ARBITRATION AWARD
AND JUDGMENT THEREON DATED MAY

SUPREME COURT OiZRMMftTB OF NEW YORK
COUNTY OF QUEENS

INDEX NO. 20662/02
NEW YORK CENTRAL LINES, LLC, as
Successor to Consolidated Rail Corporation,

-against-
Petitioner,

FRANK VTTALE and FRANCIS VITALE,

AFFIRMATION OF
WILLIAM D. WALLACH
IN OPPOSITION TO MOTION
TO CONFIRM ARBITRATION
AWARD AND JUDGMENT
THEREON

WKJJAM D. WALLACE, an attorney admitted to practice before this Court in

connection with this matter, hereby affirms, under penalty of perjury, as follows.

1. I am a member of McCarter & English, LLP, counsel for Petitioner New York

Central Lines, LLC C*NY Central"). J submit this Affirmation, which is based on my own

personal knowledge and review of official documents, in Opposition to the Viiales* Motion to

Confirm Arbitration Award and for Entry of Judgment thereon. For the reasons discussed below,

it is respectfully submitted that the Motion should be denied because subsequent condemnation

actions by the New York State Department of Transportation ("NYSDOT") have rendered it

largely moot

2. Specifically, the proposed Order and Judgment should not be entered because

paragraphs 2(a) and (c) have been rendered moot by the NYSDOT's action. Moreover,

paragraphs 2(b) and (d) have been performed previously and therefore no reh'ef is required

3. With respect to the AfionnatkmsubnMtted cm behalf of me RespondemX^

Central does not take issue with me background facts and related documents referenced in

paragraphs 2 through 15. It should be noted, however, that with respect to Block 1282, the
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parties, and the underlying 1986 Agreement, referred to the operative Lot as Lot 1, not Lot 110

as appears hi the Affirmation. It is our understanding that there is no Lot 1 and therefore Lot 110

is in fact the proper designation. This is significant lor the reasons that follow.

4. Hie real property at issue here is a follows:

Block Lot

1282 110

1303 1

1312 1

However, Blocks 1282 and 1303 are no longer owned by NY Central as a result of governmental

action by NYSDOT.

5. Throughout the long history of the 1986 Agreement and the« proceedings, the

parties have been aware of NYSDOT's intent to further widen the Brooklyn-Queens Expressway

CBQBO and that such expansion might impact the subject parcels. That possibility is now a

reality.

6. Pursuant to a Notice of Appropriation, dated January 25,2005, NYSDOT took

title to the property, easement or right, to Lot 1282, Lot 110 and Block 1303, Lot 1. These

takings are reflected in the documents and maps attached hereto at Tab 1. These takings directly

affect two of the three parcels intended to be conveyed under the 1986 Agreement and most

likely prevent the contemplated construction over the railroad line.

7. The actions by NYSDOT, specifically the vesting of title prior to a closing on the

parcels at issue, secures the seller's rights to the proceeds of that condemnation. Thisresullis

coniuinedmNewYorkGeneialObtigatk>nsLaw>Section5-13U. In pertinent part, this statute

-2-
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provides as follows when Che parties' contract has no specific language on the disposition of an

award in the event of condemnation occurring between contract and closing:

1. Any contract for the purchase and sale or exchange of realty shall
be interpreted, unless the contract expressly provides otherwise, as
including an agreement that the parties shall have the following
rights and duties:

a. When neither the legal title nor the possession of the subject matter
of the contract has been transferred to the purchaser (1) if all or a
material part thereof is destroyed without fault of the purchaser or
is taken by eminent domaui, the vendor cannot enforce the
contract, and the purchaser is entitled to recover any portion of the
price that he has paid; but nothing herein contained shall be
deemed to deprive the vendor of any right to recover damages
against the purchaser for soy breach of contract by the purchaser
prior to the destruction or taking....

8. Construing the predecessor statute to Section 5-1311, the Second Department in

The County of Westchester v. P. & M. Materials Corporation. 248 N.Y S. 2d 539 (2*dDepL

1964) held that In the case of a total or material taking in eminent domain, because the vendor

[seller] cannot be assumed to have taken on the full risk of loss and to have panted the purchaser

the prospect of all the gain, and because unlike the case of physical destruction, the vendor

cannot insure himself against a contract toss occasioned by the taking, we may nnpute to the

contracting parties the intention that, in such a case, the vendor is relegated to the condemnation

award which will give him the fair market value of bis property." Thus, the vendee out of

possession was entitled to recover no more man the amount of its deposit and was not entitled to

recover for alleged expenses incurred for architectural plans and related items for buildings

which could not be constructed as a result of the taking.

9. As noted above and in the attached documents, the actions by NYSDOT taking

two of the three parcels here and the vesting of title in NYSDOT cannot be undone. To enforce

fhe Arbitration Award under these circumstances would therefore be an act in violation of law

-3-
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and thus against public policy. See Meyers v. Khmev Motors. Inc.. 301 N.Y.S. 2d 171 . 172-73

(l*Dept. iQfiOV Mmptel v. ITnipak Aviation GOTO . 284 N.Y.S. 2d 640. 641 (2ndDept. 1967).

10. For all these reasons, NY Central respectfully submits that the Motion to Confirm

Arbitration Award should be denied.

WILUAMD. WALLACH

DATED: May 25, 2005

M8NS05I009LI
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ORDER/JUDGMENT CONFIRMING
ARBITRATION AWARD ENTERED
OCTOBER 19,2005 BY HONORABLE
DUANE A. HART

At IAS Part 18 of the Supreme Court of the
State of New York held in and for the County
of Queens ai the Courthouse located at 88-11
Sutphin Blvd.. Jamaica, Queens. New York,
on the/fday o

PRESENT:

HONORABLE DUANE A. HART, J.S.C.

NEW YORK CENTRAL LINES. LLC as Successor to
Consolidated Rail Corporation,

Petitioner,

- against -

FRANK VTTALE and FRANCIS VfTALE.

Respondents.

Index No. 20662 72002

—JUDGMENT CONFIRMING
ARBITRATION AWARD

QUEEENS COUNTY
BLOCK 1282, LOT no
BLOCK 1303, Lor I
BLOCK 1312, LOT l

Respondents, having applied for confirmation of the award in arbitration herein, sijned and

acknowledged on the 28* day of September 2004, a copy of which is annexed hereto, whereby

Respondents were granted specific performance of a contract to purchase the above-referenced real

property.

Now, on reading and filing 0) the Notice of Motion to Confirm Arbitration Award and to

Enter Judgment Thereon dated May 10,2005 and fe Affuroatkm of Jacob Inwald dated May 10,

2005 and the exhibits thereto, all submitted in supfxirt of said Motion .00 die Affinnation of

William D. Wallach dated May 25.2005 and the exhibits thereto, all submitted in opposition to said

Motion, and (iii) the Reply Affirmation of Riehaid M. Zncteman dated June 16.2005 and the

exhibits thereto, all submitted in further support of said Motion, and upon all the pleadings and

proceedings herein; and it appearing: (a) that Frank Vitate and ftancfe Vittle (the "Vilales"). duly

served a Demand for Arbitration upon New York CtrtralUDCs.UjCC^YCfenlnJ")* as Successor

•IWM I
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to Consolidated Rail Corporation ("Conrail"), seeking specific performance, declaratory and

injunciive relief with respect 10 certain disputes arising under an Agreement dated February 20,1986

between Conrail, as Seller, and Frank Vitale and Francis Vitale, as Purchaser, as Amended (as

amended, the "Agreement") for the sale of certain real property in Woodside, Queens, New York

(the "Property"); (b) that on or about August 5,2002. NY Central fifed its petition in this proceeding

to stay arbitration, and the Vitales thereafter filed a cross-petition to compel arbitration; (c) that a

Notice of Pendency was duly served by the Vitales with respect to the Property and filed with the

Queens County Clerk on or about November 6,2002; (d) that on or about April 11,2003. this Court

entered its Order and Judgment denying NY Central's petition to stay arbitration and granting the

Vitales' cross-petition to compel arbitration, notice of entry of which was duly served upon counsel

for NY Central on or about April 24,2003; (e) that the Vitales and NY Central (collectively, the
.-

"Parties") entered into a Stipulation Regarding Arbitration on or about March 25,2004 pursuant to •

which the Parlies jointly appointed professor Robert M. Tinman as the sole Arbitrator to hear and

determine all issues in die arbitration (the "Arbitrator"); (f) that the Arbitrator duly swore an
s

Acceptance of Appointment and Oath of Arbitrator on or about April 1,2004; (g) that the Parties

entered into a Stipulation Regarding Issues to be Arbitrated and Schedule and Procedures for

Arbitration on or about Match 25,2004; (h) that the Arbitrator duly held arbitration hearings on June

15-16\ 2004, during which the Parties duly appealed, submh^rhdrproofe and niade their

arguments; 0) that the Arbitrator heard closing arguments, fblfowmgwimusshm of closing rxfers, on

August 4* 2004> and that the arbitration hearings were closed on or about September 1.2004 upon the

receipt of the transcript of closing arguments; 0) that the Arbitrator, having fully considered all the '

evidence and arguments of counsel, duly issued an award in writing signed and acknowledged by the

Arbitrator, and delivered said award to the Parties, on or about September 28,2004; (k) that the

Award has not been vacated or modified and the time for NY Central to make an application to

vacate or modify die Award pursuant to CPU* \ 7511 has expin^Q) mat UK nwtion to confirm the

-2-
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Award was timely made within one year of delivery of the award pursuant loCTLR 9 7510, and the
«td dua drtbmOM feritee EMO &£•<

Court having heard all the arguments of counsel in support of and in opposition to the motion, and

having issued its Memorandum Decision dated September 12.2005 granting the application to

,
ow. THEREFOREJT isHEREBY ORDERED;*trot the application to confirm the Award, the
iflmM.4fa+^Sc/yT&i90€/' &*tfs£cc*%*

terms of which are hxorporated herein by this reference, be and the same hereby is granted, and it is

further /
<vur

ORDEREDrADJUDGED MtMBONMB! that

(a) New York Central Lines, LLC ("NY Central"), as Successor to Consolidated Rail

Corporation ("ConraiPX and their successors, be and hereby are ordered to specifically perform the

Agreement dated February 20.1986 between Conrail. as Seller, and Frank Vitale and ftancis Vitale,

as Purchaser, as Amended (as amended, the "Agreement'1), with respect to certain real properly in

Woodside, Queens. New York (the "Property") for the agreed purchase price of $900,000, of which

$90,000 has been paid on the signing of the Agreement. Hie Property which is the subject of this

Judgment is situated in the Borough of Queens in the Gty and Slate of New York, and is more

particularly described as follows:

ALL that certain plot, piece or parcel of land, situated, lying and
being in the Borough of Queens, City and State of New York,
bounded and described as follows:

All of those three (3) certain panels of land along Connil's right of
way in the Town of Woodside, Borough and County of Queens, City
and State of New York, known as and by the tax descriptions on the
Tax Map of the Borough and County of Queens as Parcel 1 Block
1282 Lot 110. Parcel 2 Block 1303 Lot 1 and Parcel 3 Block 1312 Lot
1, as shown on ptan prepared by AJi SaTJcowitz, Architect, dated
May 15,1979 and designated thereon as "Parcel p, which consists of
approximately 87,400 square feel situated north of Roosevelt Avenue
and known as Tax Block 1282 Lot 110, and as 'Tarcel 2". which
consists of approximately 77,000 square feet located between 41"
Avenue and Roosevelt Avenue and known as Ttt Block 1303 Lot 1, .
and as "Parcel 3:", which consists of approximately 140,125 square
fcet lying south of 41* Avenue and known as Tax Block 1312 Lot 1.

-3-
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Said real property is known as the following Blocks and Lots on the Tax Map of the City of

NewYoifc

Block Lot

1282 110

1303 1

1312 I

(b) NY Central. Conrail, and their successors are ordered to proceed expediiiously with

the closing of title, conveying title to the Vitales or their assignees.

(c) NY Central, Conrail, and their successors are enjoined from selling the Property

covered by the Agreement to any third parries in violation of the rights of the Vitales under the

Agreement.

3. JUDGMENT is hereby entered upon the Award hi accordance wiih CPLR $

7514, in favor of the Respondents Frank Viule and ftancis Vitale, whose address is 27-17 216*

Street, Bayside, New York 11360, and against Petitioner New York Central Lines, LLC as Successor

to Consolidated Rail Corporation, and its successors and assigns, which maintains addresses at: c/o

CSX Real Property, Inc., 2 North Charles Street. 11* Floor. Baltimore, MD 21201-3814; c/o CSX

Real Property, Inc., 510 Thomall Street, Suite 42, Edison, NJ 08837; and c/o CSX Transportation,

500 Water Street. Jacksonville, FL 32202.

4. The Clerk be and hereby is directed to record n̂ Jiidgmcnt Confirming the

Arbitration Award against the following Property in the County of Queens hi the City of New York:

Block 1282, Lot 110

Block 1303, Lot 1

Block 1312, Lot 1.

5. Tnis conveyance of the Property by NY Central pursuant to the Award and

pursuant to this Judgment, shall be limited to those portions of the Property that have not been
.4.
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/ taken in fee by the Slate of New York and shall be subject to Hie easements taken by the State on

i

\ or about January IS. 2005, without prejudice to the right of the Vitales to seek an abatement of a

i
portion of the purchase price, or an equitable share of the condemnation awards relating thereto,

in further proceedings before the Afhiimtnr and without prejudice to the right of NY Central to

oppose any such application for abatement or equitable share of the condemnation awards by the

vitales in such further proceedings before the Arbitrator

*—-BlKUOj QULII.II Hi i. ¥.••!•

ENTER

I I day ofJudgment agaedon this

Dunne A. Hart. J.S.C

. 2005.

-5-
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PRIVATE ARBITRATION AWARD

Frank Vilalc and Francis Vitale

Claimants

Vs Prof. Robert M. Zinman
Arbitrator

New York Central Lines, LLC, as Successor
To Consolidated Rail Corporation,

Respondent

This dispute involves an agreement (the "Agreement") dated February 20,1986

between Consolidated Rail Corporation ("Conrail"), seller, and Frank Vitale and Francis

Vitale ("Vitale"), purchaser, for the sale and purchase of seven acres of real property in

the Borough of Queens, New York City. Although "New York Central Lines," now

CSX, succeeded to the interest of Conrail on June 1,1999, the seller under the Agreement

win be referred to herein as "Conrair except where specific reference is being made to

CSX.).

This dispute involves, primarily, two questions: (I) was a binding contract ibr the

sale of real estate entered into between Conrail and Vitale? (2) If the Agreement is or

became a binding contract, is that contract still effective? It is my conclusion that the

answer is yes to both questions.

1. Was the Agreement a binding contract for the sate of the real estate?
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When executed, the Agreement did not constitute a binding contract. While the

Agreement had all the essential elements of a contract - parlies, agreement to sell and to

buy, description of the property, terms of the sale and signatures of the parties,1 Article

29 constituted a condition precedent to the effectiveness and enforceability of the

Agreement. It provided that-

this instrument does not constitute a binding agreement or impose any
obligation on Conrail.. unless and until Conrail's Assistant Vice
President Real Estate or his duly authorized representative, as authorized
by Conrail's System Real Estate Office, gives written notification to
Purchaser to the effect that this transaction has received the necessary
approval and authorization of Conrail's Senior Management/or Board of
Directors and that Conrail is legally bound.

On or about December, 1996, Robert J. Tracy, Assistant Manager Real Estate, in

Corral's Real Estate Department, who had been charged with the duty to, and did

conduct the contract negotiations with Vitale lor most of the period prior to that date (but

without authority to approve the Agreement under Article 29), delivered to Vitale a

memorandum from John V. Jaeger, then Assistant Vice President Real Estate,2 dated

December 4,1986, to Michael D. Sims, Vice President of Information Systems,

describing the Agreement, stating that the "necessary departments have approved this

Sale," ami that the sate price represented a "fair value," Tbe memorandum recommended

approval. Below trwinemoraiKlum are ite words Tar#

December 5,1986; and below that, "I approve1' initialed by Mr. L. Stanley Crane,

Conrairs Chairman of the Board on December 5,1986. Attached to the memorandum

was a delegation of authority dated December 5,1986, from Mr. Crane to the Vice

PRsident-lnformation Systems and Administrative Services and to the Assistant Vice

*S^ MILTON R.FiaaJMAN,coNnuaxAroc lJ!(b)(5*ed.i99]).
*Ttetiuec ire abuiaedlnafe testimony rffabe^ ,
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President -- Real estate, or either of them, to execute all documents necessary or desirable

to effectuate the transfer. Stapled to the memorandum was Mr. Tracy's card on which he

wrote "Frank [apparently Frank VitaleJ—-Mr. Crane is (he Chairman."

Connril's argument that Article 29 was not complied with is based primarily on

the fact that Mr. Tracy was not authorized to "give written notification to Purchaser" of

the approval. Indeed, Conrail claims that it was the internal policy of that organization

not to communicate its approval until the closing was about to take place/ which would

leave Conrail free to back out of any agreement at any time prior or almost prior to the

closing. Assuming this was the policy of Conrail, the argument appears, at best, to be an

untenable one for Conrail to make, given the fact that Mr. Tracy was the person

authorized to deal with Vitale and the memorandum he delivered clearly showed that

approval was given by the appropriate officers of Conrail, and no evidence was offered to

indicate that any such policy of Conrai! was communicated to Vitale, who incurred

substantial expenses after the approval was received. At worst, the argument, if

successful, would allow Conrail to commit virtual fraud (which lam sure it would not

intentionally do) on prospective purchasers by submitting evidence of approval and than

claiming mat the messenger did not have authority to make the delivery.

In the instant case, we have an unusual situation, since after Mr. Tracy's

departure, Conrail maintains that all of Tracy's files, and all of ConnH's fiks in

connection with this transaction - at its home office, engineer's office and at the offices

of anyone else who dealt with the proposed safe -had disappeared. Mr. Robot Ryan,

Director of Real Estate and Conrail's only witness, attributed this to New York Central

UnessucceediiigCoiind, downsizing, and tte He agreed

1 Testimony of Robot Ryan, June 16,2M4.Thmscript at 295.
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that "there probably are" e-mail messages at least in mote recent times, but he stated that

"I don't have any of those."4 No witness was called who had been involved in the details

of the transaction.5 As a result, even if we were to accept ConraiPs argument, we do not

have any evidence that the policy described by Mr. Ryan was applied in this case, or if it

were, that Vitale had been informed of the policy, or even that Mr. Tracy had not been

authorized in this case to deliver the approvals.* It would seem reasonable for the

Vitale's to have assumed that Tracy had at least the authority to deliver the approvals

given by the appropriate officers of Connil.7

Conrail contends, however, that the Agreement contains other conditions

precedent to the binding nature of the Agreement. First. Conrail claims that Vitale railed

to obtain approval of the transaction by the Department of Transportation as required by

Article 34 of the Agreement That article states, in part:

Purchaser with the cooperation of Conrail, shall act to obtain the approval
if required of this entire Agreement and the conveyance proposed
thereunder by the New York Public Utility Commissioner and/or the New
York Department of Transportation and any other approvals of other
agencies that may be required. Purchaser shall be granted a period of one-
hundred twenty (120) days to obtain said approval or such longer time as

4W*t317-18
1 Mr. RpnteiiW tint ail Inwtameni with det^^

Infepoject
*h prior liu^ltafaAfe case oatetane of waeilierlfe
Mr-Tracy** delivery of <me docaroenB comforted nbUmtM co«pSi»T whh Article 29. Thereto
dbagnancatbetwMD die paries « to iriietedibde^^ 1 need not

b comtsteat wife the detanniration of the court
MdOM*«^wUfaCowifl*ii^uiiaitCrr»saiplAugi^
tnmactkn required by Article 29 woe gmo and defivcnd. dw nqanmub of Article 29 would sbll not
hare been met becin«lteap|iowU and delegation
cttteQttlMCoonilblec»D>baaiKLM Ibdkved^CUnilbcttiiietefallybmtQdtfXttdeGTeryof^
appnvaL w^3eawaieofattcciuaDcuVo€KiMniinbignky,Iim^
of Vitale, not only because Ac contnct iras drafted by Connfl (Tw»o%itJu«15,20M.Te3tkBooyof
Freok Vitilti, tl 56) but dso became the coqftmctrw would not ileitiitasoiHblcpenoatolbebcttluttbe
ddhf<^appftfvahwoi^iic<beiuflicKnttomeeidieArtkle29rec^^
above quoted words. .
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it reasonably deems necessary (o effectuate said transaction. In the event
Purchaser cannot obtain said approval, it shall have the option to terminate
this Agreement in accordance with the express terms hereof, and be
entitled to the return of all sums paid on account of the purchase price

Conrail is, of course, correct that without a Department of Transportation release,

to the extent required by Section 18 of the Transportation Law, the closing cannot be

held. Thus the release may be a precondition to closing. However it is not a precondition

to the contract being considered binding on the parlies. Nothing in Article 34 is similar

to the requirements of Article 29 in making the obtaining of the governmental approvals a

condition to the effectiveness of the Agreement

While Conrail points out that Article 34 gave Vitale 120 days to obtain the

approval, Article 34 also provided that Vitale shall have such extended time as Vitale

"reasonably deems necessary to effectuate Ihe transaction.1* Although the obtaining of

approval within the required periods may simply be a precondition to the ability of Vitale

to exercise the option to terminate the Agreement and become entitled to a return of the

deposit as provided by thai section, Conrail may be contending that the failure to obtain

the approval within the 120 day period constituted a default on the part of Vitale under

the Agreement. Such a possibility will be discussed in connection with the discussion in

part 2 of this Opinion dealing with whether die Agreement is still effective between the

parties. For the purposes of this part, I find that the Agreement is effective

notwithstanding the failure to obtain Department of Transportation approval.

No other of the provisions cited by Conrail in my opinion could constitute a

precondra^n to me Agreement's effectiveness. I am somewhat bewildered by me

gratuitous statement in the letter of December 11,1987 from Vitale's previous counsel,

Brown ft Wood, to the effect that the Article 29 approval had not been obtained from
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Contrail * A later letter from Brown & Wood dated April 16,1990, clearly staled that the

consent had been given9 and that statement does not appear to have been controverted by

Conrail at the time. It is unclear why the first statement was made, and it may be, as

suggested by present counsel to Vitale,10 that it was simply a mistake. Whether a mistake

or not, the statement was incorrect and I so 6nd. 1 conclude that the Agreement became a

binding contract as of the date of the delivery of the Conrail approvals by Mr. Tracy.

2 Is the Agreement Still Effective?

It is, at best, unusual for a contract of sale of real estate to be extended as long as

this one. Ho wever parties to the contract have the power to extend a contract for sate by

agreement and either party has a right to obtain an adjoummem before time is made the

essence of the contract11 In the instant case, the contract was extended numerous times

by written agreement, the last written extension running out at the end of August 1999.

Thereafter there were no written extensions of the agreement. On December 27,2001,

Vitale sent notice to Conrail on December 27,2001 setting April 1,2002 as the closing

date. On April 11,2002, Conrail stated that it did not know of any aptemei A requiring a

conveyance of the property and that it was not in a position to ̂ ogress a sale.* Hie

issue then is whether the Agreement was still effective as a contract of sale when Vitale

sent the notice sod Conrail replied, and whether it remains in effect as of this date.

'Hopondait'c Exhibit 72.
•Cbmuoi's Exhibit 36.
" Transcript Angus 4,2004 it 29.
11 "AUwujB lime is noc generally of <he tttence, when ttw dtfe Khednkd for ctoamg fan posed,* seller
•n^mJf»riM«rifa«i.«Mflely^nfllliajiim*»^

CorniuCTS AND CONVEYANCE OF RE/aPRorem,J I2.l(c)(5*ed. l99l).Notime lioftoei
notice ms ever sod from Coanal to Vtale.
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Time is not of the essence in a contract for the sate of real estate unless the

contract so provides or the contract is effectively made so by notice12 In this case no

party has made time of the essence and there is no written extension of the contract

beyond August 31,1999. Thus it is necessary to consider whether there is some evidence

(i) that the parties had expressly or implicdly abandoned or otherwise terminated the

contract, or (ii) that there was a default by Claimant that went to the essence of the

contract, and relieved Respondent of its obligations thereunder.

At the expiration of the last written extension on August 31,1999, Vrtale

contends that Conrail requested that the closing be extended for another five years, that

Vitale agreed to such an extension, that, at the suggestion of Conrail's representative,

Robert Tracy, the parties proceeded to negotiate an omnibus extension agreement dealing

with other proposed modifications of the Agreement, and that these negotiations

continued until Mr. Tracy was no longer employed by Conrail, and communications

ceased. This contention is backed by Vrtale's internal menKHaixlaaad drafts of proposed

extension and modification agreements. Conrail does not dispute these contentions, and

since, as previously discussed, all its files have disappeared, it offers no evidence to the

contrary. Although Vitale did not act with alacrity, 1 find no evidence that Vitale

inteotfon&Iry surrendered or rdmq^ In light of tins, I

accept Vitate's contentions in this respect

Given the foregoing nets, I conclude that there was no abandonment of the

contract and that, by virtue of the course of dealings between the parties, both parties

considered the con tract effective until Conrail, in response to Vible's tetter of December

27,2001 setting April 1,2002 as a closing date subject to obtairring me necessary

"M
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approval/release from the Department of Transportation, disclaimed (he existence of a

binding contract in its letter of April 11,2002. Finally on May 24,2002, D. Kevin

Hurley, Assistant Vice President of Conrail (CSX), in a letter to Vilate, for the first time

maintained that Conrail had not given the Article 29 notice; thai Vitale foiled to dose the

title within the Agreement's time limits; that Vitale failed to send a timely notice to

reclaim its deposit, which it contended was consequently forfeited; that the parties had

failed to agree on "material terms" of the Agreement; and that Conrail thereby

"abandoned negotiations under the non-binding Contract." I conclude that

notwithstanding the contentions of Mr. Hurley, the contract remained in effect

I also disagree with the contentions of Conrail that Vitale defaulted under the

terms of the agreement'by not complying with its provisions. I do not believe that the

contentions made by Conrail with respect to Vitale's failure to obtain financing or a title

report are gerniane. A purchaser may acquire real property without financing or title

insurance. Actually Vitale maintains that it plans to dose with its own funds, and

evidence has been presented to show that the description has abeady been reviewed by a

title company.

Tl»e only precondition to dosing may be the notification or release under Section

li of the New Yoik Transportation Law. One of the iea*cns for die adjournments of

dosing apparently stems from the indication that the I)epartment of Transportation may

not give approval with respect to all three parcels because it may take part of the property

for reconstruction of the Brooklyn-Queens Expressway. Article 34 of the Agreement

clearly encompasses such notification or the curtaining of such a release to the extent it is

required under the law. Artide 34 also requires that Vitale "act to obtain" go venimental
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approvals "with the cooperation of Coniail." The statute requires Conrail to give the

notification and request any required release, and the Department of Transportation in its

letter (with copy to Conrail) in response to Vilale's former counsel's inquiry of

September 12,1989," so stated Furthermore, Robert Ryan, testifying on behalf of

Conrail, stated that in his experience, such applications were made by Conrail.14 On the

other hand ft is also clear that Vitale did not pursue with vigor the cooperation of Conrail

in taking the steps necessary to obtain such release. While the release may be a

prerequisite to a closing, the fact that the release has not been given at this time does not

appear to constitute a default on the part of either of the parties that goes to the essence

of, and would terminate the Agreement As pointed out above, the time limit in Article

34 of the Agreement appears to be for the benefit of Vilale, enabling Vilale to terminate

the agreement and receive a return of its deposit if the necessary consents become

unavailable. As a result, Article 34 gives Vilale the right to extend the time for a

reasonable period. While Vitale has been less than aggressive in effectuating the

approvals, I nil to see evidence of any demand on the part of Conrail for specific action

on Vitale's part or evidence mat the conduct of Vitale has been unreasonable, given the

open issue of the potential Brooklyn-Queens Expressway taking.

Conrail also contends that Vitale is not prepared to dose on the closing date H set,

citing these open items as evidence of mat I doubt that a dosing can be held on the date

specified without prior release from the Department of Transportation.15 Had Conrail

given notice making time of the essence, the Agreenient would have tenninated as of the

dosingo^tesetifbfartVitalewoiridnothaverjeenmapositiontoclose. In the

"Cbhnirt'iBxUbfcM.
M Tnosoipc. Testimony of Robot RJM. taw 16. 20H * 306.
u Tte b not intended as • conclusion thai it b not possible to awe • dosing conditioned <m (be release.
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absence of such a nonce, however, I am not in a position lo determine that the Agreement

has been terminated

I thus conclude (hat the Agreement represents a binding contract for the sale of

the real estate described therein.

AWARD

1. I order specific performance of the Agreement for the agreed purchase price

of 5900,000., of which $90,000 has been paid on the signing of (he

Agreement

2. I order Conrail to cooperate in obtaining any required Section 18 Release from

the Department of Transportation by filing separate applications for each of

the three parcels in the property. I order Vitale to cooperate with Conrail in

pursuing the release. Upon receipt thereof (for one or more of the parcels in

whole or in part), I order Vitaje and Conrail lo proceed expeditiously with the

dosing of tide.

3. I enjoin Conrail &wn selling the property covered by the Agreement to any

third parties in violation of the rights of Vitale under the Agreement

4. I order the parties to pay the costs of this arbitration as provided in Article 20

of the Agreement

AFFIRMATION

10

A247



M

6
£
i
g•
* 2
fi H

§ !if

.1
I
a

3

il

f!83

M*3so

!
3

|
« >

l|
E
1
3
£

|
E

III I I

'f V

A248



Exhibit Q



Supreme fflourt of tip State of New fork
Appellate Bhitatati: &econb Subictal lepartmcnt

D14101
G/cb

AD3d Argued - January 18,2007

A.GAE,PRUDENTl,P.J.
GABRIEL M. KRAUSM AN
MARK C. DILLON
WILLIAM E. MCCARTHY, jj.

2005-10964 DECISION & ORDER

In the Matter of New Yoik Central Lines, LLC,
etc., appellant, v Frank Vitale, el al., respondents.

(Index No. 20662/02)

McCarter & English, IIP, New York, N.Y. (William D. Wallach, Newark. N.J., pro
hac vice, and Matthew H. Sontz of counsel), for appellant.

Sonncnschein Nath & Rosenthal LLP, New York, N.Y. (Richard M. Zuckerman of
counsel), for respondents.

In a proceeding pursuant to CPLR article 75 to permanently stay arbitration, the
petitioner appeals from a judgment ofthe Supreme Court, Queens County (Hart,!.), entered October
19,2005.

ORDERED that the appeal is dismissed, with costs.

The parties' agreement for the purchase and sale of real property contained a clause
that "any dispute [mat] shall arise.. .shall be determined by Arbitration.*1 The judgment appealed
from entered October 19,2005, provided that specific performance of the parties* contract pursuant
to an arbitration award was without prejudice to the respondents seeking in further arbitration
proceedmgs an abatement of a portion of the puicr^
award resulting from the condemnation of a portion of the subject property by the State of New
York, and without prejudice to the right of the petitioner in such proceedings to oppose any
abatement or equitable sharing of the condemnation award. Since the judgment of the Supreme
Court did not resolve the viability of any claims or defenses to an abatement of the purchase price

February 27,2007 Page 1.
MATTER OF NEW YORK CENTRAL LINES, LLC v VITALE



or equitable sharing of the condemnation award, the only issue involved on this appeal, and instead
merely stated that the respondents could raise, and the petitioner could oppose, such issues at a
further arbitration proceeding, the petitioner is not aggrieved by the judgment appealed from (see
CPLR 551 I, Schwartzberg v Kingsbridge Hgts. Care Ctr.. Inc., 28 AD3d 465,466; 420 E. Assoc
v Estate ofLennon, 225 AD2d 326).

PRUDENT!, P.J., KRAUSMAN, DILLON and MCCARTHY, JJ., concur.

ENTER

James Edward Pelzer
Clerk of the Court

February 27,2007 Page 2.
MATTER OF NEW YORK CENTRAL LINES, LLC v VTTALE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS

NEW YORK CENTRAL LINES, LLC, as Successor to
Consolidated Rail Corporation,

Petitioner,

- against -

FRANK VTTALE AND FRANCIS VITALE,

Respondents.

Index No. 20662/2002
(Assigned to
Hon. Duane A. Hart, J.S.C.)

NOTICE OF MOTION TO
COMPEL RESUMPTION OF
ARBITRATION PREVIOUSLY
ORDERED BY THIS COURT, IN
ACCORDANCE WITH THE
ORDER OF THE APPELLATE
DIVISION

PLEASE TAKE NOTICE that, upon the annexed affirmation of Richard M. Zuckerman dated

September 28,2007, the exhibits annexed thereto, and upon all the prior pleadings and

proceedings herein, the undersigned will move this Court at I.A.S. Part 18, Court Room 41, at

the Courthouse located at 88-11 Sutphin Boulevard, Jamaica, New York, 11435 on October 17,

2007 at 9:30 AM, or as soon thereafter as counsel may be heard, fin- an Order:

(a) Pursuant to CPLR § 7503, compelling Petitioner New York Central Lines, LLC
("NY Central") to resume the arbitration proceedings previously ordered by this
Court, before the duly-appointed arbitrator herein, Professor Robert M. Zinman,
in accordance with this Court's October 19,2005 Order/Judgment Confirming
Arbitration Award, as affirmed by the Appellate Division—Second Department of
the Supreme Court of the State of New York; and

(b) Granting such other and further relief as this Court deems just, proper and
equitable under the circumstances.

PLEASE TAKE FURTHER NOTICE that the real property affected by the Arbitration Award

and the Order/Judgment confirming such award in this special proceeding is situated in the

Borough of Queens in the City and State of New York, and is more particularly described as

follows:



ALL that certain plot, piece or parcel of land, situated, lying and
being in the Borough of Queens, City and State of New York,
bounded and described as follows:

All of those three (3) certain parcels of land along ConraiPs right
of way in the Town of Woodside, Borough and County of Queens,
City and State of New York, known as and by the tax descriptions
on the Tax Map of the Borough and County of Queens as Parcel 1
Block 1282 Lot 1, Parcel 2 Block 1303 Lot 1 and Parcel 3 Block
1312 Lot 1, as shown on plan prepared by A.H. Salkowitz,
Architect, dated May 15,1979 and designated thereon as "Parcel
1", which consists of approximately 87,400 square feet situated
north of Roosevelt Avenue and known as Tax Block 1282 Lot 1,
and as "Parcel 2", which consists of approximately 77,000 square
feet located between 41" Avenue and Roosevelt Avenue and
known as Tax Block 1303 Lot 1, and as "Parcel 3:", which consists
of approximately 140,125 square feet lying south of 41* Avenue
and known as Tax Block 1312 Lot 1.

Said real property is known as the following Blocks and Lots on the Tax Map of the City

of New York:

Block Lot

1282 110

1303 1

1312 1



^HPlRASB TAKE FURTHER NOTICE that answering papers, if any, are required to be served at

least seven days before the return date of this motion, in accordance with the provisions of CPLR

2214(b).

Dated: New York, New York
September 28,2007

SONNENSCHEIN NATO & ROSENTHAL LLP

M. Jfeckerman
Jacob Inwald

1221 Avenue of the Americas
New York, New York 10020
(212) 768-6700
Fax:(212)768-6800

Attorneys for Respondents
Frank Vital* and Francis VitaU

TO: David Alan Richards, Esq.
William Wallach, Esq.
MCCARTCR & ENGLISH, LLP
245 Park Avenue, 27th Floor
New York, NY 10167
(212)609-6800
Fax:(212)609-6921

Attorneys for Petitioner New York Central Lines, LLC,
as Successor to Consolidated Rail Corporation

ionwav.1



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS ____

NEW YORK CENTRAL LINES, LLC, as Successor to
Consolidated Rail Corporation,

Petitioner,

• against-

FRANK VITALE AND FRANCIS VITALE,

Respondents.

Index No. 20662/2002
(Assigned to
Hon. Duane A. Hart, J.S.C.)

AFFIRMATION OF
RICHARD M. ZUCKERMAN
IN SUPPORT OP MOTION To
COMPEL RESUMPTION OF
ARBITRATION PREVIOUSLY
ORDERED BY THIS COURT, IN
ACCORDANCE WITH THE ORDER
OF THE APPELLATE DIVISION

RICHARD M. ZUCKERMAN, an attorney admitted to practice law in the State of New York,

hereby affirms under penalty of perjury:

1. I am a member of Sonnenschein Nath & Rosenthal LLP, attorneys for

Respondents Frank Vitale and Francis Vitale ("Respondents" or the "Vitales"). I respectfully

submit this affirmation, which is based on my personal knowledge, in support of the Vitales'

motion to compel resumption of the arbitration previously ordered by this Court before the duly

appointed arbitrator, Professor Robert M. Zinman.

2. In defiance of an order of this Court compelling arbitration, in defiance of a

judgment of this Court that confirmed the Arbitration Award and specifically provided mat

further arbitration proceedings should go forward before Professor Zinman, and in defiance of an

order of the Appellate Division affirming that judgment, New York Central Lines LLC (**NY

Central") has refused to resume the arbitration proceedings. There is no basis whatsoever for

NY Central's position, which gives the Vitales no choice but to ask this Court, once again, to

compel NY Central to proceed with the arbitration.



3. NY Central's position is but the latest step in a continuous course of conduct, over

the past five years, during which it has taken virtually every conceivable action both to resist its

contractual obligation to arbitrate its dispute with the Vitales and to thwart the Arbitration Award

(and the Judgment entered thereon).

Summary

4. This dispute arises out of a 1986 contract (the "Agreement") by the predecessor of

NY Central to sell to the Vitales seven acres of land (the "Property") in Woodside, Queens, New

York, subject to a railroad easement. The Agreement contains a broad arbitration clause.

5. In 2002, after NY Central took the position that the Agreement was not a binding

contract, the Vitales demanded arbitration. After proceedings before this Court, this Court

entered an Order and Judgment compelling arbitration, and the parties jointly designated

Professor Zinman as arbitrator.

6. Professor Zinman conducted arbitration proceedings, and duly entered an

Arbitration Award on September 28,2004, granting the Vitales specific performance of the

Agreement. At the time of the arbitration hearings, both the Vitales and NY Central knew mat it

was possible that a portion of the Property would be taken by eminent domain by the New York

State Department of Transportation ("NYSDOT") for expansion of the Brooklyn-Queens

Expressway, which is adjacent to the Property. Before the Arbitration Award was confirmed,

NYSDOT took title to about one acre of the Property through eminent domain. Therefore, when

the Arbitration Award was confirmed by this Court in an Order/Judgment entered October 19,

2005, this Court directed specific performance of the Agreement—which would result in the

conveyance, to the Vitales, of six of the seven original acres—but specifically provided that the

Vitales could pursue further arbitration proceedings before Professor Zinman, as Arbitrator, for

either (a) an adjustment in the purchase price, in light of the fact that they would only be
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receiving six of the seven acres, or (b) a portion of the condemnation award. On January 18,

2007, the Appellate Division unanimously affirmed this Court's Order/Judgment.

7. The Vitales have now sought to resume those arbitration proceedings—as directed

by this Court and the Appellate Division, and NY Central has refused to do so. The Vitales

therefore seek an Order from this Court directing the resumption of the arbitration proceedings.

8. Also in defiance of this Court's Order and Judgment, NY Central has refused to

close on the sale of the remaining six acres of the Property. The Vitales are continuing to seek to

resolve that issue with NY Central, and therefore are not seeking relief from this Court on that

issue at this time. The Vitales reserve the right to seek appropriate relief—including contempt—

in the event NY Central continues to refuse to close on the sale.

The Order to Compel Arbitration and the Designation of
Professor Zinman as Arbitrator

9. On July 18,2002, the Vitales duly served a Demand for Arbitration (Exhibit A)

upon NY Central, as successor to Consolidated Rail Corporation ("Conrail"), seeking specific

performance and related relief with respect to disputes arising under the Agreement dated

February 20,1986 between Conrail, as Seller, and the Vitales, as Purchaser, as Amended

(Exhibit B), for the sale of certain real property in Woodside, Queens, New York (the

*Troperty"). The Agreement included a broad arbitration clause (Agreement, U 20, Exhibit B).

10. NY Central took the position that the Agreement was not a binding contract and

resisted arbitrating under the Agreement and, on or about August 5,2002, it commenced this

special proceeding seeking a stay of the arbitration. The Vitales opposed NY Central's

application to stay the arbitration and filed a cross-petition to compel arbitration in accordance

with Paragraph 20 of the Agreement.
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11. This Court entered its Order andJudgment dated April 11,2003 denying NY

Central's petition to stay arbitration, granting the Vitales' cross-petition to compel arbitration,

and directing the Parties to proceed to arbitration. The Vitales served notice of entry of this

Court's Order and Judgment upon counsel for NY Central on or about April 24,2003 (Judgment

with Notice of Entry, Exhibit C).

12. On or about March 25,2004, the Vitales and NY Central entered into a

Stipulation Regarding Arbitration and a Stipulation Regarding Issues to be Arbitrated

(Exhibit D) pursuant to which die Parties jointly appointed Professor Robert M. Zinman of St.

John's University School of Law (the "Arbitrator") as the sole Arbitrator to hear and determine

all issues in the arbitration.

The Arbitration Proceedings and the Arbitration Award

13. Professor Zinman, as Arbitrator, held arbitration hearings on June 15-16,2004,

during which the Parties duly appeared, submitted their proofs and made their arguments, and he

later heard closing arguments, following submission of closing briefs, on August 4,2004. The

hearings were closed upon the Professor Zinman's receipt of the transcript of closing arguments

on or about September 1,2004.

14. Prior to and during the arbitration, both parties recognized that NY Central might

not be able to convey all of the Property, and that further arbitration might be required with

respect to the very subject now at issue in the resumption of arbitration sought by the Vitales.

Indeed, the issue was fully briefed in the Vitales Pre-Hearing Memorandum, which stated:

[I]t is possible that, before the dosing, the State may condemn a portion of the
Property for the BQE project. The Vitales, however, are entitled to specific
performance of the Contract even if some portion of the Property cannot be
conveyed, though they will be entitled to an abatement of the purchase price to
reflect the portion of the Property which cannot be conveyed.... The Vitales
therefore request that the Arbitrator direct specific performance for the agreed

- upon price of $900,000, including a direction that NY Central cooperate with the
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Vitales in seeking separate Section 18 approvals for each of the three parcels, and
providing that, in the event NY Central is unable to convey the entire Property,
the Vitales may make further application to the Arbitrator for an abatement.

(Vitales' Pre-Hearing Memorandum, 5/21/04, pp. 17-18, Exhibit E) (emphasis supplied).

15. The Arbitrator, having fully considered all the evidence and arguments of

counsel, duly issued an Arbitration Award in writing, signed and acknowledged by the

Arbitrator, and delivered said Arbitration Award to the Parties, on or about September 28,2004

(the "Arbitration Award") (Exhibit F).

16. The Arbitrator determined that the "Agreement represents a binding contract for

the sale of the real estate described therein** and issued an Arbitration Award as follows:

1. I order specific performance of the Agreement for the agreed
purchase price of $900,000., of which $90,000 has been paid on the signing of the
Agreement.

2. I order Conrail [NY Central] to cooperate in obtaining any required
Section 18 Release from the Department of Transportation by filing separate
applications for each of the three parcels in the property. I order Vitale to
cooperate with Conrail in pursuing the release. Upon receipt thereof (for one or
more of the parcels in whole or in part), I order Vitale and Conrail to proceed
expeditiously with the closing of title.

3. I enjoin Conrail [NY Central] from selling the property covered by
the Agreement to any third parties in violation of the rights of the Vitales under
the Agreement

4. I order the parties to pay the costs of this arbitration as provided in
Article 20 of the Agreement

(Arbitration Award, p. 10, Exhibit F).

This Court's Order and Judgment Confirming the Arbitration
Award and Providing for Further Arbitration Proceedings
Before Professor Tinman, as Arbitrator

17. Promptly after the Arbitration Award was entered, the Vitales sought and, on

January 12,2005, obtained, the Section 18 Releases from NYSDOT for the entirety of the

Property (Exhibit G), thus permitting the closing to go forward. Nevertheless, in violation of the
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Arbitration Award, NY Central refused to close and it therefore became necessary for the Vitales

to make application to this Court to confirm the Arbitration Award so that a judgment could be

recorded against the Property.

18. NY Central opposed confirmation of the Arbitration Award and entry of judgment

thereon on the grounds that it could no longer perform the Agreement because a portion of the

Property—about one acre out of a total of seven acres—had been taken in eminent domain (after

entry of the Arbitration Award and issuance of the Section 18 Releases) by NYSDOT in

connection with the reconstruction of the Brooklyn-Queens Expressway, a possibility

contemplated from the outset that was explicitly addressed during the course of the Arbitration,

as set forth above.

19. This Court rejected NY Central's arguments in opposition to confirmation of the

Arbitration Award, and in an Opinion entered on or about September 12,2005 (Exhibit H), this

Court confirmed the Arbitration Award, directing the parties to "expeditiously proceed with the

closing at the agreed price of $900,000." This Court also held that its confirmation of the

Arbitration Award was "without prejudice to the Vitales, if they be so advised, to seek an

appropriate abatement of the purchase price in additional arbitration proceedings."

20. NY Central thereafter contested the form of judgment that the Vitales presented

for settlement in accordance with this Court's Opinion, but on October 19,2005 this Court

entered an Order/Judgment confirming the Arbitration Award (Exhibit I). The Order/Judgment

specifically recited that the conveyance to the Vitales would be limited to those portions of the

Property that were not taken in fee by the State of New York, would be subject to the easements

taken by the State of New York, and that it is

without prejudice to the right of the Vitales to seek an abatement of a portion of
the purchase price, or an equitable share of the condemnation awards relating
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thereto, in father proceedings before the Arbitrator {defined therein as
Professor ZinmanJ. . ..

(emphasis supplied)

The Appellate Division's Affirmance of this Court's Order and
Judgment

21. NY Central thereafter appealed from the Order/Judgment to the Appellate

Division — Second Department, but did not perfect its appeal until May 2006. In its appeal, NY

Central challenged the Order/Judgment insofar as it recognized the Vitales' right to seek an

equitable share of the condemnation awards, but it did not challenge the Order/Judgment's

direction mat further proceedings on the issue be addressed by the Arbitrator. Hie Appellate

Division unanimously affirmed this Court's Opinion and the Order/Judgment on or about

January 1 8, 2007 (Exhibit J).

The Vitales' Demand for Resumption of Arbitration
Proceedings, and NY Central's Refusal To Participate

22. As part of the eminent domain proceedings, the Vitales received a Deposit

Notification from the State of New York-Office of Attorney General dated June 12, 2007

(Exhibit K) advising that the State Comptroller has deposited the sum of $6,043,020.00 in an

Eminent Domain Account in connection with the eminent domain taking of a portion of the

Property. Under the Eminent Domain Law, that is the minimum amount of the actual

condemnation award; the actual amount could be higher.

23. On or about June 29, 2007, 1 sent a letter to the DOT (Exhibit L), on behalf of the

Vitales, advising the DOT that, in accordance with the Order/Judgment, as affirmed by the

Appellate Division, the decision of whether the Vitales are entitled to a share of the

condemnation award is to be determined by the Arbitrator (Professor Zinman).

-7-
ivaumv-s



24. On or about June 29,2007,1 also sent a letter to Professor Zinman (Exhibit M)

requesting the scheduling of a conference as a first step in the resumption of the arbitration of the

Vitales' claim for an equitable share of the condemnation award or, alternatively, an abatement

of the purchase price on account of the condemnation of approximately one seventh of the

Property, in accordance with the Order/Judgment.

25. On or about July 2,2007 Professor Zinman wrote to counsel for the parties

(Exhibit N) offering to schedule a preliminary conference for supplemental arbitration, in

response to which counsel for NY Central replied by letter dated July 6,2007 (Exhibit O)

stating that scheduling of a preliminary conference was premature because Professor Tinman's

role in the supplemental arbitration is an "open issue."

26. On or about September 24,2007 counsel for NY Central advised that NY Central

would not agree to conduct the supplemental arbitration before Professor Zinman.

The Need for Relief from this Court

27. Although this Court's Order/Judgment specified explicitly that the Vitales' claims

for an equitable share of the condemnation proceeds or for an abatement are to be determined by

arbitration before the Arbitrator (defined therein as Professor Zinman), NY Central now

attempts to forum shop by stating that there should be a new arbitrator. NY Central's insistence

on appointment of a new arbitrator is contrary to this Court's explicit directive in the

Order/Judgment (as affirmed by the Appellate Division—Second Department), and also contrary

to the parties' agreement designating Professor Zinman as arbitrator.

28. After all these years of protracted proceedings, during which NY Central has

thrown up procedural obstacles at every opportunity, there is absolutely no reason to start from

scratch with a new arbitrator when there is an already-appointed Arbitrator, familiar with the

facts of this case and, indeed, with the specific issues presented by the condemnation of a portion
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of the Property—an issue that was explicitly addressed during the aititration—who remains

ready, willing and able to proceed expeditiously with the continued arbitration of this limited

issue in accordance with this Court's directive in the Order/Judgment.

WHEREFORE, I respectfully request that the Court, in accordance with the Order/Judgment

and CPLR § 7502, compel NY Central to participate in the resumed arbitration before Professor

Zinman, and to grant such other and further relief as the Court may deem just and proper.

Dated: New York, New York
September 28,2007

luchardAfagucfcennan
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