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PREFACE
‘The Petinoners submut the following petttion for reconsideration of the decision of the Surface
Transportation Board (the “Board” or “STB”) in STB Finance Docket No. 30186 (Sub-No. 3),
Tongue River Railroad Company, Inc. — Construction and Operation — Western Algnment (the
“Decision™) on the grounds that pursuant to 49 C.K.R. § 1115.3, a Petiton for Reconsideration

should be granted, as Board’s deciston involves material error.
SUMMARY
The Petitioner presents the following arguments:

1. The Decision, and the Final SEIS on which it 15 based, fail to consider the entire Tongue Ruver
Ralroad (TRR) as a single action, and thus are in Violihon of NEPA and Council on
Environmental Quality regulations. The Board and the SEA have consistently discussed ‘Longuc
Ruver 1, 11, and IIT as a single proposal in the environmental review process and the Decision in

Tongue River III (the “Decision™).

2. The Board’s analysis of TRRC'’s financial fitness is inadequate and incomplete. The Board has
failled to conduct a reasoned inquiry into the financial viability of the applicant and has simply taken
at face value ‘TRRC’s broad and vague assurances that it wall be able to identify concrete funds 1n the

financial markets. The Board also failed to take into consideration clearly identifiable challenges



facing the construction of the ralroad, including the ralroad's self-described flaw of not having

procurcd any coal leases, which are the sole reason and justification for the raroad.

3. The SEA failed to conduct a required rate sensitivity analysis. Based on the Board’s own side-by-
side analysis of the DM&EL and TRR projects, the only logical conclusion is that a rate sensitrenty
analysis must be conducted for the Tonguc River Railroad, and for the combined effects of the two

projects.

4, The Board violated Council on Environmental Quality regulations by not providing adequate
notice of BNSF Railroad Company’s role 1n Tongue River IIT. By faling to properly consider and
describe BNSE’s truc role carly in the process, the Board has violated the Council on Environmental
Quality regulations at 40 C.E.R. § 1501, NFEPA and Agency Planming, by improperly :dentifying the
scope of 1ssues to be addressed by the SEIS.

5. The Decision and the Final SEIS ignore the requuirements of Executive Order 12898 and violate

the Environmental Justice provisions by summarily dismissing the numerous concerns expressed by
the Northern Cheyenne Tribe.

6. The Final SEIS on which the Decision 1s based relies on outdated environmental data and utilizes
obsolete EISs to support the Decision. The Board failed to conduct a new EIS covening the entire
‘I'RRC proposal and bringing the nccessary data and analysis up to date. The Decsion therefore
violates NEPA and the Council on Environmental Quality regulations.

The Petittoner respectfully requests the Board grant this Petition for Reconsideration of their
Decision i STB Finance Docket No. 30186 (Sub-No. 3} i order to correct these matenal errors in
the Board’s decision.
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Art Hayes, Jr., Marilynn Hayes, Arthur Hayes 111, Susan Hayes and Patrick Tlaves of The Brown
Cattle Company in Biney, Montana (the “Petitioners”) hereby petition for reconsideration of the
decision of the Surface Transportation Board (the “Board” or “STB™) in STB [inance Docket No.
30186 (Sub-No. 3), Tongue River Rulroad Company, Inc - Construction and Operaton — Western
Algnment (the “Decision”).

Pursuant to 49 C.F.R. § 1115.3, ths Petiion for Reconsideration should be granted, as the

evidence presented herein demonstrates the Board’s decision involves material error.

ARGUMENT
1. Decision 3 on which it i v consider P River
TRR 1 ac h n MNEPA an 4l on
Environmental Quality regulations. Section 1502.4 of the CEQ states that “proposals or parts of

proposal which are related to each other closcly cnough to be, in effect, a single course of action

must be evaluated in a single NEPA document.”

The Final Supplemental Environmental Impact Statement (“Final SEIS) prepared by the Board’s
Section of Environmental Analysis (SEA) for "L'ongue River ITI states that because Tongue River |,
11 and 111 were “applications for a scparate project,” that were “proposed at different nmes and tor

different reasons,” 1t was approprate to undertake a scparate environmental review of cach



proposal.”’ ‘This statement that the applications were for “different reasons™ 1s sumply untrue: the
purpose of the Tongue River Railroad 1s to move coal from southeastern Montana to Miles City and
thence to castern markets, and the whole project 1s contingent upon the TRRC'’s obtaning leases to
the Otter Creck coal tracts. Without 2 connection to the rail lines in the vicinity of Decker, the
project makes no economic scnse, which 18 why the Miles City to Ashland section has never been

built nor has any senous cffort to do so ever been undertaken.

Tongue River 1 and Tongue Ruver I1, allegedly “applications for a scparate project,” were approved
by scparate, prior Board Decisions. Tongue River I 15 administratively complete, and Tongue River
I1 1s pending judicial review 1n the 9 Circutt Court of Appeals.” Yet the Decision and the Final SEIS
address not only the Western Alignment, but TRRC'’s proposed refinements to the scgments of the
TRR authornzed in Tongue River 1 and Tongue River II.° If the three applicatons arc for
“applications for a separate project . . . proposed at different imes and for different reasons,” the

Board committed one of two material crrors by erther:

(1) Rewisiting and revising “applications for . . . scparate project[s),” that were “proposed at
different times and for different reasons,” 1n a new application for ‘l'ongue Ruver III, a

“separate project;” or

(2) Faling to consider the three proposals as a single course of action, cvaluated 1n a single

NEPA document and as 4 single decision, as required by federal law.

The fact that the Tongue River Railroad Company (TRRC) madc a tactical decision to submit
separate apphlications for separate phases of what 1s obviously a single rail ine docs not allow the
Board or the SEA to abrogate their responsibiliics under NEPA and the CEQ Regulations. The
Decision itself also contains multiple admissions that the Board has consistently treated the ‘T'onguc
Ruver Railroad as a4 single proposal to the extent that the Board cites and uses E1S components from

Tongue I and I1 n therr final analysis and determination of Tongue III' The Board also issues

! Final SLIS at 2-10, 2-11

2 Northern Plans Resource Council, Inc v STB, Nos 97-70037 et al , filed Jan 7, 1997 The court proceeding 1s being
held in abeyance pending the release of the Tongue River III decision

3 See, £g, Deusion at 29,
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updated mitigation measures in Tongue 11 that affect and change those 1 Tonguc 1 and 11 as a

basis and justification for 1ts final decision to approve Tongue Il

a. The Board's analysis of TRRC's financtal condition demonstrates that the three proposals are n
fact onc, and the Board treated them as such. In its applications in 1998 and in supplemental
evidence in 2003, TRRC presented combined costs to construct the three lines.* The Board accepted
this presentation, and in amnving at the Decision, analyzed 'I'RRC’s explanation of its plan to finance
construction of the three lines,” rather than considenng the costs of Tongue River 111 alone, the or

combined costs of Tongue River II and III.

b. The Decision describes Tongue River IT as “an extension of an 89-mile hine from Miles City to
Ashland, M, authorized in Tongue River T and provides a map of the entire TRR as Appendix A
to the Decision.

¢. The Decision and the SEIS involve not only the constructton of the Western Alignment, but also
refinements to the aignments authornzed in Tongue River I and II in tandem with 1ts discussion of

Tongue Ruver I11.

‘The Board and the SEA cannot declare the Tongue River actions to be scparate for the purpose of
circumventing NEPA or invoking relaxed standard of approval under 49 US.C. 10901, when they

have consistently been discussed as a single proposal in the environmental review process and the

Decision in 1Tongue River 1T

Under 49 U.S.C. 10901(c) the Board must analyze the construction and operation of a proposed
new line based on their consistency with the public convenience and necessity. There 1s no statutory

defirution of public convenience and necessity, but the Board has traditionally included in 1ts analysss

+ Decision at 14
51d at 1415
$Id at4

7 See, ¢.. Decision at 5



an examination of whether the applicant 1s financially able to undertake the project and provide rail

service.?

In the Decision, the Board states that “[bjased on TRRC’s 1998 estimates, the $323 million in capital
available to TRRC cxceeds the estimated funds necessary . . . we are confident that TRRC will be
able to obtan sufficient financial backing to complete this rail construction.”™ However, this
conclusion appears to rely merely on TRRC's statement that “it planned both to raise approximately
$105 mullion in equity capital, and to arrange for a privately placed (constructon loan and first

mortgage) debt of approximately $218 million.”™ The Decision 1s voiud of any indication that TRRC
has any current financal resources whatsoever or that the Board made any inquiry about 'T'RRC’s
ownership structure, history, or financial health to be sufficient to support Tongue III, let alone

Tongue Tand I1. .

Nor does the Board’s analysis of TRRC’s finances appear to include of BNSF's extensive role in the

TRR project, discussed below.

In an interview published after the decision, Mike Gustafson, president of Wesco Resources and
owner of the Tongue River Railroad, fully admuts that “the entire project is contingent on getting
coal lcases in the Otter Creek Tracts” and that *“[a] contract for coal 1s collateral for a ralroad, and
we cannot get a contract without coal””’' Gustafson stated that “[TRCC] needs a lease of a
minimum of Tracts 1 and 2” of the Otter Creck ‘I'racts, but two previous requests for lease bids
were returned as premature, pending state evaluation of the coal reserves.'? In fact, the State’s
evaluation of the coal reserves had not cven been completed by the time the Board 1ssued its
Decision. Since Mike Gustafson has publicly attested, the project 15 not viable without the coal
lcases, then the Board should have mandated that the Railroad demonstrate this ability to the Board

in advance of a final decision of Tongue 111 and allowed public comment on this. This admussion on

% Deciston at 13

%Id at 16

1014 At15

1 Tim (ransbery, Bilings Gazette, Saturday, October 13, 2007
12 g



the part of the Tongue River Railroad also again demonstrates that this 1s one project, not three

separate projects as the Board seems to use as justification for allowing the Railroad to proceed.

The Board also brushes aside concerns about the difficulty acquinng financing if 'I'RRC fals to
acquire the property for the nght-of-way that it will need by pointing out that TRRC intends to
negouate with land owners to obtain the necessary property, and if such negotiations fail, that TRRC

could mstitute condemnation proceedings under Montana state law."

‘The Board points out in
footnote 50 to the Decision that “[cjminent domain proccedings are governed by state law. In rail
construction cascs, the Board determines whether the proposed line 15 consistent with the PC&N.
The applicant 1s responsible for acquinng the land neccssary to build the kne.” The Bouard cites
generally to a South Dakota case, Dz Minn & FE. R. R v. f South D 236 F. Supp.
2d 989 (. S.C. 2002), aff'd, 362 F.3d 512 (8" Cir. 2004) as apparent support for its position, but the
case simply notes that the STB does not have a role to play in cminent domain proceedings and that
the STB’s approval of that project does not carry wath 1t any federal power to take land to complete
the project. The proffered case is 1n fact a case study 1n the complexity of state eminent domain
laws and the difficulty TRRC will hikely face in acquiring the land 1t needs under such laws, and
serves as cvidence that the Board should in fact take these difficulties into consideration 1n
considenng the financial condition of the apphcant and the likelihood of success of the project.
Somcthing the Board completely dismisses in the Decision and automaucally assumes that the

Railroad will prevail over the rights of the affected landowners as provided by Montana State Law.

The Board also dismusses the fact that overwhelming majonty of all the atfected landowners have
stated publicly (and many of whom have gone on record with the STB), that they will never allow
the Tongue River Ralroad to cross their lands nor allow any access of any sort to the Railroad.
Undecr Montana law, which the Board does not address ar all, there 1s a strong possibility that TRRC
will be unable ro demonstrate that the Railroad s “located in the manner that will be most
compatible with the greatest public good and the Icast private injury.”® Moreover, Montana Courts

have strictly construed the emment domain statutes,'® and have recognized that the preference of

13 Deaision at 16

14236 I* Supp 2d at 997

18 Montana Power Company v. Bokma, 457 P.2d 769, 775 (Mont. 1969).
16 McCabe Petroleum Corp v N Bar Ranch, LLC, 87 P 3d 479, 484-84 (Mont. 2(04),



affected landowners to keep their land establishes a povate mjury that will mutigate against

7
condemnation proceedings.'

The alleged “Iiberal nature of [the Board’s] licensing statute . . .™* does not alleviate the Board's
responsibility to conduct a reasoned inquiry into the financial viability of the applicant. The Board
has sumply taken at face value TRRC's broad and vague assurances that 1t will be able to borrow
money and ignores the real challenges facing the construction of the railroad, e.g., the status of the
Otter Creek Tracts and the likelihood and timeline under which TRRC mught eventually obtain the

required leases.

3. The SEA faled to conduct a required rate sensitvity analysis.

As part of the environmental review process, Minnesotans for Efficient Energy and NPRC
suggested that coal usage as a result of the TRRC project would increase enough to require an in-
depth analysis of that usage and the resulting air ermussions in the Midwestern markets that TRRC
would serve.”” These groups also aited an 8" Circust Court directive that the Board examune the
potentual indirect awr enussion impacts of increased coal usage that mught result from lower
transportation rates brought about by DM&E’s Powder River Basin construction project™ The
SFIS did the required rate analysis in the DM&E SEIS, addressing how the DM&E project mught
affect the consumption of PRB coal through lower transportation rates, and how these changes

might in turn affect air quality.

However, Tongue River 111, the Board concluded that “in light of the results of the rate sensitivity
analysis conducted 1in the DM&E casc, conducting a similar detailed analysts 1s not necessary herc.
This proposal is less likely than DM&KE's to result in lower transportation rates.”™ The Board
reaches this conclusion despite having alrcady explaned, in significant detail, how the TRRC and

DM&E proposal are dissimular and do not compete with each other:

17 State Fiighway Comnussion v Danselsen, 409 P 2d 443, 446 (Mont 1965)
18 Decision at 19

¥Id at 25.

2 Mid States Coalion for Progress v STB, 345 F 3d 520 @% Cir 2003)

21 Decision at 26



a. The TRRC expects to carry both Montana and Wyoming coal, while DM&LE would only
carry Wyomng coal, and that therefore, DM&E would not dircctly compete with TRRC for

customers that use Montana coal:*

b. For customers of Wyoming coal, DM&E assumed that generally it would not succeed 1n
obtaining commutments to serve plants that are solely served by either BNSF or Union
Pacitic Railroad Company (UP), while TRCC plans to participate in movements destined to
customers that are solely served by BNSF. Therctore, becausc TRRC and DM&E would
prnimarnly scrve different customers, “the effect of DM&E's construction project on 'I'RRC 1s

expected to be minimal.”®

c. The DM& E hine will be over 100 miles to the south-southeast of the 'TRRC line at its

closest pomnt.*

d. TRRC will carry NPRB coal from Montana as well as SRB coal from Wyoming, whereas
DM&L would only access SPRB coal from Wyommng.®

In summary, the Board concludes that “[tlhhe DM&E and TRRC hnes gencrally would serve

different customers and transport primanly different types of coal.” Based on the Board’s own side-

by-side analysis of the two projects, the only logical conclusion 1s that a rate sensitvity analysts must

be conducted for the Tongue River Railroad, and for the combined eftects of the two projects.

‘The Application and the Draft and Final SEISs do contan discussion of and comments by BNSE.

But the Decision 1s replete with definitive references to BNSF’s role 1n the Tongue River Railroad

that pant a far different picture than the one that the public was given a chance to review and

21d at18

#d. ar 20

10



comment on, a role that the public was precluded from considering by the Board’s refusal to grant
UTU-GCA/MT's request for an oral heaning on just that subject:

a. In the Decision “Overview,” the Board states as one of its pnmary findings that “[The
Western Alignment] also will allow BNSF, which will be TRRC's interchange parmer, to
improve scrvice to the Midwestern electnic utiiics located on BNSE's system.”  Thus

reference to BNSF as TRRC's “interchange partner” appcars nowhere in the Draft SEIS

b. “However, a BNSF-TRCC-BNSF-vessel route would have a milcage savings over existing
BNSF routes to some plants in castern Michigan Therefore, BNSF/TRCC could lower
their joint rate to these plants in response to competitive pressure from DM&E. This would

»nl?

reduce the chance of BNSF and TRRC losing market share.

c. “The availability of this shorter route will help BNSF handle Wyoming PRB traffic using
BNSK's northern route through Forsyth more quickly and efficiently. ‘To the extent that the
cost savings are passed through, the shorter route to some of BNSI”s core markets could

also result in lower rates for the utihitres and ultimately the electricity consuming public.®

d. “BNSF's current service 15 less efficient than what could be provided in conjunction with
TRRC. Additionally, BNSF may not be able to continue to meet the demand for NPRB

coal, because the mines on BNSIs line around Decker are being depleted.””

e. “DM&EL, as a new, scparate competitor 1n the PRB, could be expected to under-pnice
BNSF and UP in order to obtain market share. In contrast, TRRC would transport coal in
conjunction with BNSF, so 1t would not have the same need to offer lower rates to capture

trattic,”

H1d a4
271d at 19
=]d at 20
B Id at21
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The Decision clearly points out that BNSF 1s the pnme beneficiary of the Decision, and that indeed,
the nterests of TRRC are indistinguishable from those of BNSF. BNSF should have been a party
to the Application for the Tongue River I-III proposal, and faling that, the public should have had
an adequate opportunity to comment on the now seemingly precise nature of BNSF’s role as the

Board has defined 1n Tongue III

In conclusion, by faling to properly consider BNSK's role early in the process, the Board has
violated the Council on Environmental Quality regulations at 40 C.F.R. § 1501, NEPA and Agency
Planning, by improperly identifying the scope of 1ssues to be addressed by the SEIS. In particular,
the Board's crror has defeated onc of the key functions of scoping, to identify the pubhc

involvement/public hearing procedures

5. The Decision 1

Fxecutive Order 12898, “Federal Actions to Address Environmental Justice in Minority Populations
and Low-Income Populations,™ provides that “each Federal agency shall make achieving
environmental jushce part of its mussion by identfying and addressing, as approprate,
disproportionately high and adverse human health or cnvironmental effects of its programs, policies,
and activitics on mnonty populations and low-income populations.” The Executive Order makes
clear that its provisions apply fully to programs involving Native Americans. In the memorandum
to heads of departments and agencies that accompanied Executive Order 12898, the President
spectfically recognized the importance of procedures under NEPA for identifying and addressing
environmental justice concens. The memorandum states that “each Federal agency shall analyze
the environmental cffects, including human health, economuc and socal effects, of Federal actions,
including effects on minonty commumnities and low-income communitics, when such analysis 1s
required by [NEPAL” Final SEIS Master Response 14, “Liffect of the Project on the Battle Butte

Battlefield,” makes the conclusion that:

The alignment approved in Tongue River Il would pass through the center of the Battle Butte
Battleficld. ‘The refinements proposed as part of Tongue River III for this portion of the

3 59 Fed Reg: 7629 (1994)
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‘Tongue River 11 ahignment would place the rail ine approximately 1,000 feet farther to the
south. This proposed realignment would move the rail line farther away from the military
encampment and mulitary positions located near the river, and would place the rail hne in arcas

of the sitc that were assocrated with Indian positions.™

Master Response 14 also notes that “. . . the proposed Western Alignment would adversely affect

the Cheyenne grave site.”

The Decision and the Final SEIS that supports it summanly dismuss the many concerns
expressed by the Northern Cheyenne Tobe and their conclusion that the STB’s contacts “in no
way consttute|d] formal consultation™ with the tribe,™ further hard evidence of the STB’s Falure

to adhere to the requirements of Executive Order 12898.

6. The Final SEIS on which the Decision 1s based rches on outdated environmental data.

The bulk of the rallroad 1s covered by the EIS for Tongue River 1, which was completed 1n 1983 and
rches on research going back to the 197(’s. Most of the current Final SEIS for Tongue Ruver 111
rclies on the data in the TRR II EIS was published 1n 1992, with most of the data coming from the
1980’s. There have been numerous changes throughout the entire ‘T'onguc River Valley over the past

30 years, and the Surface Transportation Board errs 1n assuming that the data are still valid.

For example, in Master Response 1 of the Final SEIS, the SEA states that “the 1997 fixed-wing,
acrial surveys are adequate to provide information about the existing physical conditions
(topography, habitat, hydrology, etc.) of the proposed Western Algnment and accurately update
information prewicusly collected for Tongue River | and Tongue River II because the physical
cnvironment of the arca at 1ssue here 1s substantally the same. ‘The report does not explain how
data collected in 1997 update a report 1ssued in 2006, nor does 1t provide any scientific data to
support the conclusion that the physical environment, nearly a decade after the studies in

question, 1s “substantally the same.” Instead of taking a “hard look” at the environmental

3 Final SEIS, p 2-19
21d
¥ Id. at 3-111 ro 3-313
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consequences of Tongue River IT1, the Final SEIS merely offers unsubstantated conclusions that

old data 1s still relevant.

‘T'he assumption that a niver valley ecosystem has not changed substantially in ten years, especially
given the drought conditions which existed during much of that timce, 15 simply scientifically
unsupportable. Much of Montana, including the arca dircctly impacted by the project, has
suffered below normal precipitation for much of the past decade,” and the effects of these
conditons have been widely reported, including below-normal water levels in nivers and
reservorrs, reduced snowpack, and ncreased loss of topsoil.® "The ‘l'ongue River Railroad must
be considered in a single EIS which takes into account the current conditions and future

projections of temperature and precipitation, not outdated and irrelevant data.

'The Board states that “where appropnate, the Draft SEIS updated the environmental analysis of
Tongue River I and Tongue River II to reflect changed circumstances and to assist the cooperating
agencies™ and . . . we have thoroughly reviewed the SEIS, as well as the EISs prepared in Longue
Ruver I and Tongue River 11 to the extent they remam relevant.”” ‘The Board and the SEA should
not cherry-pick findings from obsolete EISs to support the Decision; they should conduct a new
EIS which covers the entire TRRC proposal and bring the necessary data and analysis up to date

CONCLUSION
The Pentioners respectfully request the Board grant this Pention for Reconsideraton of therr
Decision 1n STB Finance Docket No. 30186 (Sub-No. 3) 1n order to correct the several matenal

errors 1n the Board’s decision.

3 See, ¢ 2. Montana Natural Resource Information System, 8-year and 5-year Histoncal Deficst Maps of Montana
Preusmitation Departure,

35 Ser, 0.0, Micheel Jamison, Drought graps Montana, The Missoulan, Mar 13, 2005, Mentana's dronght bas bt of Dust Bosd
days, USA T'oday, I'eb 27, 2002,

36 Decision at 10
MId at25
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