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November 13, 2zC07

ilon. Verroa A. Willaiams
Secretary

Surface Transportation Board
393 E Firect, SW

Washirgter, DT 204723-0001

RE: 3Suffolk & Sozt*err Rzl Rnad, IO —-
Lease ana QOperation Exerptior --
$271s Road realty, LLTZ
STIB F.nance Zochet No. 350326

Dear Mr. Williams:

On behalf of S1ils Roaa Realty, LLC and U § Rail
Corporation, I am electronically filing lhis Motion to
Strike portions of the Town of Brookhaver’s Reply and to
Strike the Verified Statement of Town of Brookhaven
Attornoy Robert F. Quinlan; as well d4s a Petition [or Leave
to fi1le a Rebuttal to the Town’s Reoly to Lhe Petition for
S5tay pending Reconsiderartion of the Board’s OQotober 12,
2007 aeciLsior 1n the above-captioned procecding.

S ncerely,

r - -
PN - L) =
VIR L ™

Sbha D. lleffner
Enc.
¢. Mark A. Cuthbertson (w/enc, Via bB-Mazl)
Towr of Brookhaven {(w/enc. Via ordiniary mail)

www heffnerlaw com j heflner® verizon net



CLRTILTLICAIT OF SERVICE

I, John o. Heffrer, cer-1fy Lhat z covy ¢f the
accompanying Mot_on te SLrike and Petiticn Zor Leave ro
f1le a Rebutial 1n hehali c¢f Pelitioners Sills 2cad Fealry,
LLC and U S Rail CorporaLlion was served on Rovamoor 14,
2007 unon all parties ard the Town of Brcecokhavan.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL ROAD LLC
-—- LEASE AND OPERATION EXEMPTICN —-
SILLS ROAD REALTY, LLC

MOTION TO STRIKE
&
PETITION FOR LEAVE TO FILE REBUTITAL TO THE TOWN OF
BROOKHAVEN’'S REPLY TO PETITION TO STAY THE
DECISION SERVED OCTOBER 12, 2007

This matter involves consrruction of the Brockhaven
Rail "Terminal {(“BRT"”) on Long Island, New York. Purscant to
49 C¥R 1115.3, Si1ills Road Realty LLC (“Si1lls")}, and U S
Ra-1 Corporal_on (*U S RaLl”) have pelitioned the Surface
Transportation Board (“STB” ci “Beoara”) 7or a slay o_  the
decision 13s5ued Qctober 17, 2007. Petitioncrs have
separatcly pelitioned for reconsideration of the Cctober
12" decision.

On Novenmber 5, 2007 the Town of Brookhaven (“the Town”
or “Rrockhaven”) repilea te the Stay Petizion. lhe xep' y
contains objectiorable maler:ial whaich Petit-oners move to
strike parsuant to 49 CFR 1104.8. The Reply also contains
glaring 1naccuracies and baseless assertions to which

Petiticoners seek leave to scrve a rebuttal.



Petitioners further move pursuant to 49 CFR 1104 8 tn
strike the verified statement of Brookhaven Town Attorney
Ropert F. Quianlan as redundant, and pursuant to 49 CFR
1115.3({d) to strike iLhe Quinlan verified statement as

constituting an i1muroper second Reply.

BROOKHAVEN’S ALLEGATION THAT PETITIONERS ARE PRRPRTRATINC A
“SHAM” JPON TuWIS BOARD IS SCANDALOUS AND SHOULD BE STRICKFHN

Petitioners urge Lhe Beoard to strike the accusation
set forth at page nire (9) of Brookhaven’s reply alleging
that Petitioners arc cntities created for “sham purposcs”
to abuse thc STB exemption procedurc. This allegation -s
patently baseless and scandalous, and shoutld consequently
be stricken as scendalrnuas pursuant “o 49 CFR 1104.8.

5111s was fZormed by a pruducer ard users of crushec
stone in order to provide for the existing pus:ness neans
of these enti.tzes. S17ls and :ts mexrbers have been
nransporting stone by rail to an 1nadequate rail facilily
1n Brookhaven for thess very purposes since April ?00b.
S1lls and 1ts members have made significant. investments in
(1} land and (11) reolling stock designed to transport
crushed stone to effectively provide for their anticipated

bisiness needs 3rooXhaven persists ir baseless accusabions



that all these cfforts by Sills and U § Rail are directed
Lowards «recating a disguised rrunicipa’ waste btransler
stat:ron. These krowingly-false, ard potentiaily actiorable,
accusazichns persist despile an outstanding voluntary
written offer to Brookhaven “to enter into an agreement
with [Brookhaven] tnat would preclude [Sills Road], U §
Ra1l ard any other user cf the Brooknaven Rail Terminal
{rom conductng municipgl an-id waste operat.ors thoreon
without first optainirng all required governncentel
approvals.” Despitc this upambigucous staLement, Brookhaven
continues 1n 1ts efforls Lo knowingly mislead this Board
aboul 1he intended use of 'he Brookhaven Rai1l Termiral. See
Novemoaer 9, 2007 affiicev_L stakement of Gerard Drumn

annexad hereto as Exhibit A

U S Rarl 15 an existing Class I1I common carrier
railroad organized under Lhe laws of the State of Ohio. See
November 8, 2007 affidavic of Gabriel Eall, annexed neretc
as Zxhibit 3 and Novembcr 12, 2007 verif:ed statement or
Gakbx-el Hall, annexed hereta as Exh:batc C.

Suf folk, which 1init:aily filec a petition for & ieasc
and cperation exemption, was permitted to witharaw by Che
STB 1n August 2007. Suifoik has not conducted any

actrvitlies at the site and, as . he Town well knows, 1s no



longer partlcipating 1n this project.' Sutfolk is clearly
peing used by the Town a@s a “straw man” to bols.er the
Towr’s feepmle oprosttiorn to the project. lhe Town argues,
fallacicusly, there must he some hiaden and nefarious
purpose behind Suffolk’s withdrawal, because all
PetiLloners’ purposes arce presumptivcely nefarious until
oraven ctherwise. The Boara snoald construc the Toewn’s
Lransparent resort to conjecture and _wnuerdo as Ltacit
admissions that Brookhaven utterly Jlacks any evidence of

m' seonduct on Petitioners’ part.
I

PETTTIONERS IIAVC DFMOWSTZATED A SUBSTANTIAL NEEL 10
SUBMIT A REBUTTAL TO BROOKHAVEN’S REPLY

Fer the tollowing reasons, the Boara should accept
PeLitioners’ rebuttal. There have beer charges in Lhe
crrcumstances surrcunalng the use of tne EXRT site since
work ceased &t the end of September 2007. As tne
accompanying affidavits of Gerard Drumm and Cabriel Hall

indicate, trespassers have been 1llegally accessing the

‘3uffolk was icoued certain Appearonice T-okets ar_sing oul cl
therr pruvr irveolverent 1oL Wt1ls prosect Thvse Appearance Tioxe.s are
»ntu-nalktle on Decemter 135, 20C7 -n the Suffalk Coimmty Disirict Cour
and arc pcing cnallengec 2s an improper action by the Town 1n a feaeral
lawsuit perding in the Urited States District Court for Lhe Eastern
Dist.1ct of New York under civil action numher 07 CV 4584 (TCP)



s1t.e, damaging Petitioncrs’ property and engaging 1in

Tt 1s therefore apprcpriate for the Becard to permit
Petaitioners the opporlLunity to supplement the record so as
Lo 1nclude this rnew and additicnal information. By doing
50, Lhe Board, ard any zeviewing Courl, will have available
to 1t tne fullesl possible record.

Moreover, Petit:-onrers seek leave to rebut certain
procedural and faclial misrepresentations contained in
Rrookhaven’s reply 'These Tlisreporesentations are corrected
in the feollowing snciircrn of this rolaon.

A. This Petaitior for Recensiderat-on 1s procedurally
proper.

Brookhaven’s ohjection to Zetitioners’ procedural
basis [or thelr stey request nay be disposed of
vererptorily. The stay petition 1s 1n the nature of a
discretionary appeal of Board action. The Town’s objection
Apparently arises out of theair misperception that 4% Ci
1115.5% governs discretionary appcals of Board aciion, whiach
1z doos not. Rether, 49 CER 1115.3, governing
reconsideration petitions, 1s applicable. That provigtion

states, 1n pertinent part:



{2} A discreticnary appea- of an entire noaxd
action 13 permitied. Such an appezl shoula ke
Jdeszcnated a “pet_tion fZor reconsideracion.”

The provesion further states:
(f) The f:ling of a petition will 2ot
autunabicel_y  skay tae effcct ol a prior
actien, biLt -he Board Tay stay the effeoc: of
the acrmtion on 1ts own robticn or on peatiticn. A
petilicm,. to stay may he filed 1n advance of

the petition for reccunsiderationi.)

(Fmphasis supolicd.)

Lnaar Beoard rrles, the stay petition was —imely and
prowcr_y Ziicd. Therefore, “ne 1lawn’s challenge o the
procedural legitimacy oF Petilicners’ actions mwust oe
summar Lly rojoected,

This discoanccied spur_wi.i nolL casturb
"lompetataive Balanca”.

H

Brouvkhaven’s reply does not contesl Lne well
establisnaa praced=ant tnat a ra.l carrier nay construct and
cperate a spur. Ratber, Brocghaven argques that U S Paz _’'s
oppratron “i1nvades” NY&A’s territory ana 15 thorefore a
Line =2t railroaa tfor which Brard erlry actho=-ty mast be
chla.ned. The Town, however, 1s wrorng. As hela by rthe ICC,

the Boea:d’'s predeceossor, unless the pereliration ziters

SoreLitive balance, the new track 1s deemed a sour. Sec K&K

varshouse - Exerction L-or A% L.S5.C. 11704 and -“08C1(a),

I m



I.C.C. Finance Docket No. 30858 (Served April 3, 1987) at

notes 5 and 6. Accord, Illinois Commerce Com. v. United

States, 779 F.2d 12/0 (7*" ¢. 1985).

Rather tha:n altering competitive balance, which
connctes taking business away fromr ar ex.sting cerrier, U 8
Razl’s operations will previde NY&A with now business,
serving as a teeder spar into the NY&A, wiLL whom all
[reight will be 1ncerchanged for the long haul.

For the record, Sills informed NY&A of Lts development
plans and offered NY&A the opportunity to participate as
the servicing carrier. Furthermore, upon information and
belief, past and present officials of NY&A have
participated 1ir discussions witl. B-ockhaven planriug
parseonnel vegardirsg the [erminal, provided valuable -nput
to tne Termina. layout and =rack design anca s.pperted "the
Terminal 1n i1ts el"orts to receive New York State funaain
See verafied stalement. of Gerard Drumm, annexed hercto as
Exhibit D.

The Town’s “invasion” allegatiosn s mply has no merit
and should be disregarded by the Board.

C. Pecitioner’s rprovided Brookhaven with actual not.cs
of BRT asvelopment plans




Likewise Lhere 1s no merit to the Town’s disingenuons
argument that 1t was somehow ‘surprised’ to dirscover sitce
preparation work underway on the property. The Town
possessed detalrled knowledge and information aboct the
project well 1n advance of s'te preparation work
comrencing. S1lls providea Town representatives site plans
and elevations ror the prolest at a meetiang on Januzry 23,
20907, eight months prior to any on-site work takinig place.
See “Meering Chronolcgy” arncxed To Petituioners’ QOctober 3,
2007 letter to Melvin F. lemens, attached to SLay Petition
as Exhibit E. The project was discussed at Petitioners’
meeting with Brookhaven Town Supervisor Brian Foley on July
20, 2007, also prior Lo any on-s.ite work commencing. Jfbid.

One false and continuing undercurrent =o the Town’s
opposition 13 1ts unsubstartiated concerr that the BRT 13
nol beiwng builll teo _rausload sLlone or obner agyreyate.
Rather, the Town balieves 2RT :s intended for use as a M3§
transfer staticen. Si111s8 has provided Broox<haven wikh a
letter disavowling any LoLention of using the Terminal as a
municipal solid waste (MSW) transfer station. See October
5, 2007 letter from 51lls coursel annexed to Quinlan
verified statement as eExhibit . Despite receiving
Petitaioners’ explic 't reopresentation, the Town persists n

making spurious, Lrresponsible and alarmist charqes aboul



MSW trarsfer operaticns. Attorrey Quinlarn’s allegatior. that
Sx1ls has been soliciting VSW transfer bus:iness 1s
completely baseless. Brookhaven, on 1ts own i1nitiative,
1s3ued a request for preposals (RFP) for the processing ana
disposal of Lts MSW. Tuliy Environrental (“Tully”), an MSW
havler, responded to the RFP. Tully proposea transporting
cont ainer-zed waste by rail from BRT. The August 9, 2007
letter from $511ls President Andrew Kaufman to Tully (See
Quinlan Exhibit A) contains no reference whatscever to MSW
transfer operations. Moreover, Tully, a project non-
parLicipant, has absolutely no standing to influence ihe
use of the BRT.

U 5 Rairl likewlse disavows any 1ntention of utilirzing
this faciliLy as an MSW transfer station. See November B8,
2007 affidavit of U S Rail Presaident Gabricel Hall, annexed

nereto as Exhabat B.

D. A Stay would be in the Public Interest.

The public Lnterest would be furlkhered by the stay Ln
thrce resnects: tarst, by removing freight traffac from
congested Tong Island hichways. Second, by removing tne
ris¥ to public health and sa‘ety posec by the presant
misuse of the s_:ze by Lresvassers engaging 1n dangerous

aclLivitics (ATV riding ard snoot_ng). Third, by cemoving



the ecoromic constraints on Long TIsland developers who are
currently unable to keep pace with construcLion demards duc
to lack of sufficient guaniilLies of stone and other
construction materials. See Exhibits A and C.

There 15 no correspondiny evidence before the Board of
harm Lo the public interest. Brookhaven provides no
evidence that a stay of Lhe 3card’s October 12, 2007
decision would visic 1rreparab’e harm on its envirormenrt cr
on the Town’s residents. In the aksence of such z showing
oy tne Town, %he stay reguested ny Petatiorers shoulia

i18sue.”

a

THE QUINLAN VERJFIED STATFMENT SHEQULD BE STRICKEN AS
REDUNDANT AND AS CONSTITUTING AN IMPROPER SECOND REPTY

The 12 page Verilied SLalement of Brookhaven Town
Attorney Robert F. Quinlan ¢ontains an exhaustive recital
of facls and orocedural h:istory. Most 1f not all of that

material 1s already of reco-d and, thus, largely redundant..

2C:1m1na1 charges 1r tne torTt ol Appeoarance Tickets brought
against Petit_cners by the Towr kave resulied -r Wetitioners “i1l-ng a
tederal caivil rights lawsu-t agains: the Town for 1llecally anterfer.ng
witn this projec: A [oderal distric. 7ndge htasz grarited Pet.t-orers’
request staying erforcemenl c- cr.miral Eroceedqings &rising out of
Petit_oners’ act.v:lLies at tnce BR" s_te perdiwy resclution of
Petitioners’ recuesl for interim Lnjunctive reliefl



Tho statement 15 therelore objecLivnable purs.ant te 49 MI'R
1104 & asng should pe sZricken.

Add.tionally, t1i1s cssentially procecural alscory more
pronerly belcngs n tre Town'’s rep'y te the pet-zion for
stay By trarsocsz=g procedural histery from Lhe raply to
the verified statement, the Town has ecIfact-vely 1nflsled

0

I

1ls reply to 29 pages; rear.y 50% Tength_er Lhan Khe
Page L.nm.T permiktad by 49 CFR 1225.3(d). As contticuteaq,
the Quirlan vexi*i1ed stat:rent amourkts to ar 1mpropar

second reply, which ke Board should str-<e.
CONCIUSTON

For Lhe reascns exorassed above, as well as the
aultority crted hereirn, Perticiconers respactiul.y reqrest
Lue following reiief:

(1) that the Bodarc slrike the portiors of the Town of
Brookhaven’s rculy cuouttazrirg objestionable matcrial,

(7) that Petriticners ne granzcd lezve to serve this
reputtal to tne lown of Broc<haven’s reply To the Felilicn
~v Stay the Board cecis:on served Octcber 12, 2007 pendaing
Reconszderartion of that docision, and

{3) that Lhe Board stélkc thhc Verified Statement of

Brookhaven Town Actorney Robert F. Quinlan as cedundart and

as cons<ituting an 1MorospPer secona Ieply



Raspectfully sakm- tted,
. 'rx.. il:; 'L:-t'\u i (:, T

Jéhn D. Heffner

Jonn D. Helfner, PLLC

1750 K Street, N.W.

Suite 350

Washington, DC 20006

(202) 296-3334

James H. M. Savage
1750 K SlLreet, N.W.

. Suite 350
Washington, DC 20006
(202) 296-3335
Counsel for Petitioners
S1lls Road Realty LLC,
and U § Rail Corporaticn

Dated: November 13, -Z0C7



EXHIBIT A



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
3

SILLS ROAD REALTY, LLC, SUFFOLK & SOUTHERN
RAIL ROAD, LLC and U S RAIL CORPORATION,
DocketNo

Petitioners,

v AFFIDAVIT OF GERARD
T. DRUMM IN SUPPORT
. OF PETITIONERS® ORDER
SURFACE TRANSPORTATION BOARD, and THE TO SHOW CAUSE
UNITED STATES OF AMERICA,

Respondents.

STATE OF NEW YORK )
)ss
COUNTY OF NASSAU )

Gerard T Drumm, being duly sworn, deposes and states the following, under penalty of
penjury

1 I am the Chief Financial Officer and General Counsel of Sills Road Realty, LLC
(*Sills Road”) 1 am responsible for financial and legal matters with respect to Sills Road and 1its
affiliated companues [ am tully famihar wath the fucts and circumstances of this matter from my

personal knowledge

2 I submt ims affidavit in suppert of the application of Petrtioners, Sills Road
Realty, LLC {"Sills Road"), Suffolk & Southern Rail Road LLC (“Suffolk™) and U S Rail,
(collectively “Petitioners™) 1o (1) temporanly restrain the enforcement of the STB's October 12,

2007 Decision (the *'October 12th Decision”) to the lumited extent of allowing Petitioners to

continue to clear and grade the property and to install utihties at the property, (11) to prelmmanly



emoin enforcement of the October 12th Decision and allow construction activities to continue at
the property, and (1) grant such further rehet as the Court deems just and proper

3 It 18 respectfully submitted that this injunctive rehef 15 necessary because, absent
the 1ssuance of the requested intenm relief, Petiioners will suffer irreparable harm without any
corresponding ijury fo the ‘Respondents or any other entity and 1n fact, absent the rehef

requested, a dangerous conditions will continue at the premises

Background of the Brookhaven Rail Terminal

4 Sills Road was formed by a producer and users of crushed stone (“Stone™) to
develop a ruil transloading facility on Long Island that would econom:ically meet the necds of 1ts
members for the offloading of Stone and other construction related matenats (collectively
"Commodities™), as well as to scrve the broader Long Island market for such products

5 Rail shipment provides the most cost effective means for achieving these goals
Rail transport also enhances the opportumity for timely dchvenes of seasonal materials by
reducing rehance on truck transportation over increasingly congested highways and bndges

6 Sills Road acquired a 28-acre tract of land 1n Yaphank, New York, which was
ideally suited for this purpose, which 1s to be developed into the Brookhaven Rail Terminal

7 The intended purpose of the Brookhaven Rail Termunal 18 to facilitate the
transloading of Stone between rml and truck The Brookhaven Rail Terminal will interchange
freight cars upon a railread siding connecting to the existing Long Island Rail Read (“LIRR™)
track adymning the property's southern boundary as well as provide freight transter arcas  This
kind of track is called a “spur” under applicable federal law

8 The location of the Brookhaven Rad Terminal is ideally suited for this rail

transloading facility because 1t 18 located in an industnally-zoned area in the Town of



Brookhaven's Empire Zone and borders the Long Island Expressway and an cxisting LIRR ral
hine The site 18 not adjacent to any residences, schools or recreationzl facihities

9 Preparatory to constructing the Brookhaven Rail Termunal, on May 18, 2007,
Suffolk filed with the United States Surface Transportation Bourd (the “STB™) a venfied notice
of exemption under 49 C F R 1150 31 advising that 1t was negotiating to lecase the site from Sills
Road and construct und operate the facility

10 Suffolk’s application suffered from a technicat defect which 1t attempted to curc '
Because 1t was unable to cure such defect and consummate 1ts anticipated lease arrangement with
Sills Road, on IJune 15, 2007, Suffolk filed a withdrawal notice with the STB  Suffolk’s
application was subsequently permitted to be withdrawn by the STB n August 2007.

11 Sills Road then entered into a thirty-year leasc with U S Ratl, an existing Class [1I
short line rmlroad duly authonzed to operate as a common carrier by the STB U S Rail 15
constructng arkd will operate the Brookhaven Rail Terminal

12 On or around August 13, 2007 — 30 days afler communicating 10 local officals
(including officials with the Town of Brookhaven (the “Town™) its mntent to commence
construction, as well as the Brookhaven Rail Terrminal's status as a pre-empted rasl facility? ~
U S Rail began the work of clearing the land, to be followed by construction of ttacks and related
facihties, so that rail transportation services could commence on or about March 1, 2008

I3. On or about October 1, 2007, a local newspaper, Venday, published an article

questioning the construction activities talkang place at the Brookhaven Rail Terminal site,

! This defect stemmed from u problem wath the chamn of utle for the property that Suffoik was at that time leasing
from another landlord

2 The 30-day nouce 10 the Town was a culmmnation of numerous communications with local government official
regarding the Brookhaven Rail Terrminal These communications included multiple m person meetings and
submsssion of both plans and legal authonty demonsirating the STB’s exclusive junsdiction over the project  We
later commumcated our assurances to the Town that Pettoners have no intention of collecting mumcipal solid
waste at the subject property (n alleged concern of the ['own)

3



14 The next day, on October 2, 2007, the Town's attomey sent a letter 1o the STB
inquinng, for the first ume, into the status of the Brookhaven Rail Terminal

15 Thereafier, on October 4, 2007, Melvin F Clemens, Director of the STB Office of
Comphance and Consumer Assistance wrote to U S Rail’s counsel inquinng into the achivities at
the Brookhaven Ratl Terminal, directing U § Rail to serve a response by October 9, 2007, and
enjoining construction activitics pending STB receipt and review of U S Rail’s response (the
“Clemens October 4th Letter™) A copy of the Clements October 4™ Letter 1s annexed hereto as
Exhibit“A ™

16 U S Rail filed its response to Mr Clemens’ letter on October 9, 2007 (the “U 8
Rail October 9th Letter™), a copy of which 15 annexed hereto as Exhubit “B *

17 By decision dated October 12, 2007, the STB reopened the Suffolk application
{the “October 12™ Decision™) A copy of the October 12% Decision 1s annexed hereto as Exhibit
o

18 In the October 12" Decision, the STB ordered Silis Road and U S Rail to obtain
either (1) authorization from the STB to construct and operate the Brookhaven Rail Termsnal or
{n1) an STB decision that the Brookhaven Rail Terminal does not require STB approval, as an
exempt “spur

19 The October 12 Deciston also contans a cease and desist provision halting all
construction activines pending further Order of the STB  On October 18, 2007, Pluntiffs
petitioned the STB 1o stay its October 12® Dcaision,” pending a decision on a Petion for
Reconsideration, which Plamnuffs filed on October 26, 2007 Copies of the Petition for a Stay

and the Petition for Reconsideration are annexed here to as Exhibats “D" and “'E,” respectively

? 1t 1s respectfully submitied, as set torth 1n the accompanying memorandum of law, that awailing a decision from
the STB on these applications would be futle, because the $71 B's past acions heve shawn a bias apainsi Petstioners

and an minngement of thewr due process rights

4



20 Thereafter, because of the October 12™ Decision all construction work on the site
stopped, including U S Rasl’s cfforts to grade the property; whuch first mmvolved the removal of
trecs from the property, and then the leveling of the property so as to bring 1t to the same level as
the existing Long Island Rail Road trackage adjacent to the property.

Plaintiffs Will Suffer Irrcparable Harm

L. The Property Needs to Be Graded and Have

Utjlities Installed In Order to Protect the Public
21 This work stoppage has left the property with large mounds and valleys of sand
which, [ am advised, are an atiraction fo local, albeit trespassing, all-terrain-vehicle (“ATV™)
nders These mounds and valleys of sand did not exist prior to the grading efforts and the trces
previously 1n place dissuaded most ATV usc  However, because of the “terramn park™ which was
created by virtue of the October 12" Decision's requirement that U S Raul cease all construction
activities, ATV nders have repeatedly broken through the fencing surrounding the property in
order to nde up-and-down the mounds of sand Absent the ability to complete the grading of the
property, lhese mounds of sand will remain 1n place, continuing to attract these lrespassers

22 Moreover, prnior to Sills Road's acquisition of the property, the site was
perenmally utthzed by local residents for shooting shotguns  In fact, st 1s my understanding that,
the property was called “Shotgun Alley” by local residents The continued use of shotguns on
the property 1s evident from the utility poles on the property which show evidence of recent
shotgun blasts

23 The construction work on the property was also stopped before telephone and
clectrical service and appropnate lighting installed. Without clectrical and telephone service on

~

the property, full lighting and other secunty services can not exist which would otherwise dcter



trespassers Moreover, the grading 1ssue discussed above 1s made the more dangerous by the

lack of essential services

24.  Accordingly, without the property being brought to grade and the installation of
utlities such as clectric and telephone service, a dangerous condition exists at the property which
Pctitioners arc unable to remedy hecause of the October 12 Decision {and m fact was created by
the STB’s order to cease construction mid-work with no notice or opportunity to finish cxisting
tasks)
11. Absent This Relief Petitioners Will Suffer Indeterminate Losses

25 Moreover, Petitioners have suffered, and will continue 10 suffer, non-compensable
irrcparable harm  Sills Road, and 1ts members and affiliates, plan to use the Brookhaven Rl
Termunal to transport Commodities to Long Island to service s members' needs and for third-
party sales Rail shipment provides the most cost effective means for achieving these poals Ruil
transport also enhances the opportunity for timely delivenies of scasonal matenals by reducing
reliance on truck transportation over increasingly congested highways and bndges No other
adequate rail transloading facihities are available to Sills Road in the Long Island market it will
serve

26 The vast majonity of the Long Island market to be served by the facility for Stone
13 currently supphed by a single vendor by either barge or truck. One of Sills Road and its
affiliate’s busincss plans 13 to usc the rail transportation uf Commodities, mcluding Stone, to
reduce costs, particularly with the mncreasig cost of fuel, the reduction 1n the allowable gross
vchicular wesght permissible on metropolitan New York area bnidges, and the need to smprove
rehability of delivenes away from congested traffic artenes Unfortunately, no adequate rail

transloading facihities are avmlable to us in the Long Island market we hope to serve



27 Through an affihated company, Sills Road has entered into a long-term agreement
with an upstate quarry (one of its members) for the annual delivery by raul of up to 500,000 tons

of Stone to serve the Long Island market

23 Currently, the Stone 1s shipped by ruil to a small sitc in Yaphank capable of
handling only approximately ten percent of the quantities of Stone contemplated by this
agreement T'his smaller site is under e lease which 15 expiring soon, at the end of November,
without the possibility for extension No other site 15 avalable to Sills Road or U S Rail to
handle the Stonc.

29 Aside from being a dehvery pont for the current shipments of Stone, the small
site in Yaphank 18 also where Petitioners have stored ballast (small crushed rock) which they
anticipated to be able to move to the Brookhaven Rail Terminal dunng its construction as part of
the grading efforts  So long as the October 12 Decision's cease and desist order remams 1n
place, Petihoners have no altemnative location to store this ballast or the abilaity to move 1t to the
stte as part of the grading process

30. Without the construction and opcration of the Brookhaven Rail Ternumnal, Sills
Road and its affihate will be unable to fulfill the agreement with the quarry  Addritionally, the
quarry has made sigmificant expenditures for the acquisition of over one hundred dedicated rail
cars and other new rail nfrastructure to mect 1ts obligations under the long-term supply
agrecment

31 Moreover, members of Sills Road are engaged 1n the business of commercial
contracting and manufactunng which requires the Brookhaven Rl Terminal to operate for them

to meet therr business cbhigations The inabihity to reccrve rail delivenes of the Commoditics at



the Brookhaven Rail Termuinal will place them 1n potential breach of their respective contractual
obhigations, and likely face sigmficant economic and non-cconomic loss in mecting them

32 Suls Road and s affiliates have also cngaged in substantial marketing efforts to
make potential customers aware of their entry into the Long Island Commodities market Sills
Road and uts affilates have made commutments to third-parties for the supply of Commodities
commencing in March, 2008 There will be significant and permanent damage to their business
reputation unless this motion for prelimmnary injunction 18 granted, since they will be seen as
unable to meet commitments. Such damage, particularly to a new entrant mto a significant
market that relies heavily on time sensitive delivenes, would be incalculable and irreparable

33 It 1s also respectfully submuitted that the injury to the other customers of the
Brookhaven Rail Terminal and to residents of Long Island in general i1s also nreparable
Because of new fimitations on truck gross vehicular weight crossing bridges to Long Island,
there 13 no economical way {0 move the volumes of Commoditics contemplated by Sills Road
other than by rall  Already congested highways and bndges would be further burdened by
handling tens of thousands of additional truck trips, potentially inficting considerable damage on
area highways as well as unnecessary fuel consumption and ar pollution Morcover, there arc
no other rail transloading faciitics on castern Long Island that are available (v Sills Road to

handle the Commodit:es in the volumes contemplated



WHEREFORE, Petitioners respectfully request that, pending a full review of the STB's
October 12, 2007 Decision on the ments, the Court 1ssue an Order (1) temporanly restraining the
enforcement of the STB’s October 12, 2007 Decision to the hmted extent of allowing
Petrtioners to conlinue to clear and grade the property and to wnstall utilities at the property, (1)
prelimmanly enjomning enforcement of the STB's October 12, 2007 Decision and allowing
construction aciivilies to continue at the property,~and (1) granting such further relief as the

Court deems just and proper

~ — GERARD T DRIMM

Swuorn to before me this
9th day of November, 2007

Not: W
AARON E. ZERYKIER

otary Pubilc, State of New York
N I?QH?EZ'EBOGN? "
Qualiied In Nassau Cou
FFDOCSINT4935 04 Commisesion Expiras March 02: 20/




EXHIBIT B



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
x

SILLS ROAD REALTY, LLC, SUFFOLK & SOUTHERN
RAIL ROAD, LLC and U S RAIL CORPORATION,
Docket No

Petittoners,

v AFFIDAVIT OF GABRIEL
HALL IN SUPPORT
OF PETITIONERS’ ORDER
SURFACE TRANSPORTATION BOARD and THE TO SHOW CAUSE
UNITED STATES OF AMERICA, .

Respondents
X
STATE OF OHIO )
) ss.
COUNTY OF LUCAS )

GABRIEL HALL, being duly swom, deposes and stales the following, under penalty of
perjury

1 [ am the President of U S Rail Corporation (“U S Rail™*) and am responsible for all
aspects of marketing, strategic planning, and corporate growlh for US Rail

2 I submit this affidavit 1n support of the application of Petiioners, Sills Road
Really, LLC (“Sills Road”), Suffolk & Southern Raill Road LLC (“Suffolk”) and Ui S Ral,
(collectively “Petitioners™) to (1) temporanly restrain the enforcement of the STB's October 12,
2007 Decision (the “October 12th Decision™) to the imited extent of allowing Petitioners to
coatinue to clear and grade the property and to 1nstall utilities at the property, (11) to preluminanly
enjoin enforcement of the October 12th Decision and allow construction activities {0 continue at

the property, and (111) grant such further relicf as the Court deems just and proper



3 It 15 respectfully submitted that this prehminary mjunctive rebef 15 necessary
because, absent the 1ssuance of the requested intenm relief, Petitioners will suffer irreparable
harm without any corresponding injury to the Respondents or any other entity

History Of U S Rail

4 U S Rail began operations about six years ago when it acquired stock control of
an existing Class I1I short Iinc railroad operating about 100 miles of track in central Southemn
Ohio That company was called the Great Misumi & Scioto Railroad and has since been renamed

U 8 Rl Corporation

5 My goal since then has been to find other rail properties and facilities that are
strategically located around the country where we can offer customers our expertise in railroad
transportation

6 U S Rail has leased from Sills Road the necessary land upon which to build the
rarfroad facilities at the Brookhaven Rail Termunai and has begun the work of cleanng the land
for construction of tracks and refated ,facmtms so that service can commence n or about March
2008 These activities have been undertaken at great expense

7 Specifically, the length of track to be constructed 18 short, about 11,000 fect 1f laid
out “‘end-to-end” on 28 acres of land

8. One prnncipal customer, Sills Road Matenals LLC, will be serviced by the
Termnal

9 The facility will be a stub-ended network of tracks, with service to be provided on
demand rather than on any scheduled basis

10  The weight of the rail will not exceed 115 pounds, a weight consistent with

current standards for bwilding new rail-served industnal facihties



11 The condition of the track will be good because 1t wilt be newly constructed to the

currently applicable industry standards

12 The proposcd use of the tracks will be for loading, unloading, switching, and
storage of rail cars for a single principal user, all uses consistent with the character of exempt
industnal or yard tracks

13 The purposc of this transfer will be to bring Stone to Long Island by rail instead
of by truck movement over congested highways ‘Iraffic moving to or from the Terminal wilf be
interchanged with the New York & Atlantic Raillway (“NY&A™), and through it, with other
railroads compnsing the national rail systern  There will be no “station’ listed 1n a tanfT through
which traffic will be solicited

14 Accordingly, U S Rail will be providing esscntial rail transloading services for
compensation through the movement of matenials, such as crushed stone and other construction

matenals (“Commaditics™), to the Long Island market

Plaintiffs Will Suffer Irreparable Harm

I The Property Needs to Be Graded and Have
Utilitles Installed In Order to Protect the Public

15 Our construction achvitics were stopped 1n the middle of grading the property,
because of the October 12™ Decision | am adwised that this mid-work stoppage has left
sigmficant mounds and valleys of sand on the property I am further adwvised that local all-
terrain-vehicle (“ATV") nders have trespassed on the property in order (o “‘joy-ride™ on these
mounds and valleys Absent our ability to bnng the property to grade, these condhtions will

persist



16 Addttionally, work was stopped on the site before we were able to nstall electrnic
and tclephone utihty poles Without clectnical and telephone service on the property, full
lighting and other secunty services cannot exist which would otherwise deter trespassers

17 I am informed that thig 1s a significant problem, because individuals also continue
to tzespass on the property in order to shoot shotguns In fact, | am informed, that the utilny
poles recently delivercd to the property show fresh shotgun blasts

18 Without adequate highting there persist dungerous conditions, which are
compounded by the trespassers who come to utihize A1Vs and shoot guns

19 It 18 respectfully subnutted that work that Petitioners seck to do at the property 13

necessary 1n order to alleviate a dangerous situation cscalating into a tragedy

IL Absent This Rellef Petitioners Will Suffer Indeterminate L.osses

20 Morevver, U 8 Rail, along with Sills Road, negotiated arrangements for the initial
traffic expected at the Brookhaven Raul Terminal, fo wit, shipments of aggregate from a quarry in
upstate New York served by CP Rail to the Brookhaven Rail Terminal for ultimate distribution
to customers on Long Island

21,  Those wrangements contemplate that CP Rail would be the ongmating camer on
1ts line and would handle this traffic using its “East of the Hudson™ tracking nghts over CSX
Transportation’s Hudson Division to the Bronx and thence to Fresh Pond, NY, for interchange
with the New York & Atlantic Rallway (“NY&A™) The NY&A will interchange the traffic to
U S Rail at the Brookhaven Rail Terminal U S Rail will then break up the tran, switching cars
to the appropnatc tracks, unload the cargo, turn and service the equipment, and ready inbound

cars for outhound movements



22 1 have grave concerns that the October 12" Decision’s requirement that all
construction actvities at the Brookhaven Rail Terminal be immediately stopped will cause U S
Rail irreparable harm without any corrcsponding injury to cither the STB or any other party

23 U S Ruil hay made contractual commitments to move mnbound aggregate product
for customers on Long Island Aside from any economic loss occasioned by a breach ot
contract, U S Rail will face sigmficant damage to our business reputation by being scen as
unable to perfonn a contract  This will damage our ability 1o obtmin other contracts 1n the future

24 We will suffer great economic harm because of our rehiance on developing the
Brookhaven Rail Terminal traffic from our existing and future customers By being delayed or
demed this opportumty, U S Ra:il will lose a major source for future revenues and numerous
customer opportumifies. We are committed to opening the terminal by the first quarter of 2008,
and have ordered two locomotives to be deployed at the Brookhaven Rail Terrminal This
expense 1s significant

25.  Itis my opmien that, other than by rail, there 18 no way for that traffic to move in
the volumes cxpected under our agreements with Sills Road Congested regnonal and local
highways are incapable of handling that fraffic Moving this cargo by highway would require
tens of thousands of truck roundinps per year, potentially inflicting considerable damage on area
highways as well as unnccessary fuel consumption and air poliution. Moreover, there arc no
other fransloading facilitics on eastern Long island that are equipped or suitzble for handling

aggregate, or any volume of freight, by rail



WHEREFORE, Pctitioners respectfully request that, ;')cndlng a full review of the STB’s
October 12, 2007 Decision on the merits, the Court 1ssue an Order (1) tcmporanly restraming the
enforcement of the STB's October 12, 2007 Decision to the himted cxtent of allowing

Petitioners to continue to clear and grade the property and lo mnstall utthities at the property, (1)

to preliminanly cnjoining enforcement of the-Qctgher| 12th Decision and allow construction
/

activities to continue at the prope M suth further rehief as the Court deems just

A

GABRIM HALL Y

and proper

Sworn to before me this
8th day of November, 2007

¢ \,é- 7 Ko
\ [ X8 .

NE% Public

CYNTHIAS KZrAR
Notary Public, Stete of Ohio
My Commasion Expiras 09-08-2011

11 DOCS | 77940 02



EXHIBIT C



VERIFIED STATEMENT OF GABRIEL HALL

Gabniel Hall, of full age, being duly sworn, deposecs and says

1 I am the President of U S Rail Corporation (U S Rail) My office address 1s 7846
Central Avenue, Toledo, Chio

2 | make this verified statement in rebuital to the reply of the Town of Brookhaven
to the petition filed by U S Rail and Sills Road Realty Corp ("Sills™) to Stay the Board's
October 12, 2007 Decision in the matter beanng Finance Docket No 35036

3 This statement is based upon my personal knowledge as well as upon facts
known to me in my capacity as officer of this corporation

3 U S Rail acknowledges that its general counse! had previously represented to the
Board In a letter dated January 25, 2006 that a substantial amount of its traffic involved
the transportation of solid waste matter While this statement was true at the time the
lelter was wntten, circumstances have changed U S Rail has not engaged in the
business of hauling solid wasle since Aprit 2006, and has no plans to perform municipal

solid waste Iransloading operations at the proposed Brookhaven facility



VERIFICATION

STATE OF OHIO

“
n

)
)
CITY QF TOLEDC )

I, Gabriel Hall, being duly sworn according to law, hereby
depose and state that T am authorized to make this Veraification, that
I have read the Toregoing document , and knat I «now the facts asscrtad

therein are true and accurate as stated, Lo the besgt of ny knowledye,

<_\:‘/ N L

.,

wnformation and beliet.

Subscribed and sworn to before me, a Notary Public, in and [or the

CLLy of Toleco, in the State of Ohio, thas /,l# day of November,

M/\n r{{u\ A (2 WAL )

No;éry Publirc

2007.

My Commission expilres:

CYMTHIAS KKERR
Notary Public, Stete of Ohio
My Commission Exp.ms 09-06 2011

‘::‘L C-..{



EXHIBIT D



VERIFIED STATEMENT OF GERARD T DRUMM

Gerard T Drumm, being duly sworn, deposes and states the foliowing, under

penalty of perjury

1 My name 1s Gerard T Drumm | am the Chief Financial Officer and
General Counset of Sills Road Realty, LLC ("Sills Road") | am responsible for financial
and legal matters with respect to Sills Road and its affilated companies | am fully
farmliar with the facts and circumstances of this matter from my personal knowledge

2 | make this statement in support of the petitton of Sills Road and U
S Rail Corp ("U S Rail) for leave to file a Rebuttal to the Town of Brookhaven's Reply
to the Petiion to Stay the Board's October 12, 2007 Decision, Motion to Strike the
Verfied Statement of Town Attorney Robert F Quinlan and portions of the Reply as
containing objectionable matenal

3 Upon information and belief, past and present officials of New York
& Atlantic Raill Road (“NY8A") have participated in discussions with Brookhaven
planning personnel regarding the Terminal, provided valuable input to the Terminal
layout and track design and supported the Terminal in its efforts to receive New York

State funding



