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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL ROAD LLC
- LEASE AND OPERATION EXEMPTION —

SILLS ROAD REALTY, LLC

MOTION TO STRIKE
&

PETITION FOR LEAVE TO FILE REBUTTAL TO THE TOWN OF
BROOKHAVEN'S REPLY TO PETITION TO STAY THE

DECISION SERVED OCTOBER 12, 2007

Thin matter involves consrruction of the Brockhaven

Rail Terminal ("BRT") on Long Island, New York. Pursuant to

49 C?R 1115.3, Sills Road Realty LLC ("Sills"), and 'J S

Ra-1 Coipoi.aL:-on ("U S Rail") have petitioned the Surface

Transportation Board ("STB" ci "Boara") for a slay o_" the

decision issued October 1", 2007. Petitioners have

separately petitioned for reconsideration of the October

12th decision.

On Novenbec 5, 2007 the Town of Brookhaven ("the Town"

or "Prookhaven") replies tc the Stay Pet^-ion. 'Ihe rcp'y

contains obnectior.able material which Petitioners move to

strike pjrsuant to 49 CFR 1104.8. The Reply also contains

glaring inaccuracies and baseJess assertions to which

Petitioners seek leave to serve a rebuttal.



Petitioners further move pursuant to 49 CFR 3104 8 to

strike the venEied statement of Brookhaven Town Attorney

Robert F. Qu.inlan as redundant, and pursuant to 49 CFR

1315.3 (d) to strike <_he Quinlan verified statement as

constituting an improper second Reply.

BROOKHAVEN'S ALLEGATION THAT PETITIONERS ARE PERPETRATING A
"SHAM" UPON THIS BOARD IS SCANDALOUS AMD SHOULD BE STRLCKF.H

Petitioners jrge the Board to strike the accusation

set forth at page nine (9) of Brookhaven's reply alleging

that Petitioners arc entities created for "sham purposes"

to abuse the STB exemption procedure. This allegation -s

patently baseless and scandalous, and should consequeriLJy

be stricken as scandalous pursuant to 49 CFR 1L04.8.

Sills was fortied by a producer and users ofc crushea

stone in orde*- to provide for the existing cus:ness neens

of these entities. Si•Is and its members have been

transporting stone by rail to an inadequate rail facility

in Brookhaven for these very purposes since Apri] ?00b.

Sills and its members have made significant investments in

(i) land and (11) rolling stock designed to transport

crushed stone to effectively provjde for their anticipated

business needs 3roo'<haveri persists ir baseless accusations



that all these efforts by Sills and U S Rail are directed

towards crcatjng a disguised •runicjpa1 waste transfer

s'atLon. These krowingly-falpe, ard potentially actsorable,

accusations persist dcspjLe an outstanding vo.lur.tary

written offer to Brookhaven "to enter .into an agreement

with [Brookhaven] tnat would preclude [Sails Road], U S

Rail ard any other user of the Grooknaven Rai] Terminal

i~rom conducting municipal so • id waste operaf.ors thureor.

without first ootainir.g al.l required governnontal

approvals." Despite this unambiguous statement, Brookhaven

continues in its efforts Lo knowingly irislead this Board

dbouL I he intended use ot 'he Brookhaven Rail Terminal. See

November 9, 2007 afCicdv.L statement of Gerard D-umn

anr.exed hereto as Exhibj t A

U S Rail is an existing Class III corrrnon carrier

railroad organized under the laws of the St.dte of Ohio. See

November 8, 2007 affidavit of Gabriel Kail, annexed nereto

as Exhibit 3 and November 12, 2007 verified statement or

Gabr-el Kail, annexed hereto as Exhibit C.

Suffolk, which initially filec a petition for E lease

and operation exemption, was permitted to witharaw by the

STB in August 2007. Sutfoik has not conducted any

activities at the site and, as uhe Town well knows, is no



longer participating in this project.1 Suffolk is clearly

Doing used by the Tonri as a "straw man" r.o bolster the

Towr's ieeole opposition to the pro3ect. i'he Town argues,

fallaciously, there must be some hidden and nefarious

purpose behind Suffolk's withdrawal, because all

Pet ilioners' purposes are presumptively nefarious until

oroven otherwise. The Boara snojJd construe the Town's

transparent resort to conjecture and _-muerdo as tacit

admissions that Brookhaven utterly Jac^s any evidence or

misconduct on Petitioners' part.

TI

PETITIONERS HAVE DFMQKST3ATED A SUBSTANTIAL NEED TO
SUBMIT A REBUTTAL TO BROOKHAVEN'S RSPLY

For the following reasons, the Boara should accept

Petitjoners' rebuttal. There have beer, changes in the

circumstances surrounding the use of Lno B^T site since

work ceased at the end of September 2007. As tne

accompanying affidavits of Gerard Drumm and Gabriel Hall

indicate, trespassers havs been illegally accessing the

' S u f f o l k rfas iEsijcid certain Appeacjic« ""-cVcets arising out. cl
their urjLor irvolvciront ir. t

v i & project Tnosc Apt-eararv-e Ticte-s -are
"ftn-naMe on December li f 20C7 -n the S u f f o l k Co nty Dis i r i c t Court
and arc Doing cnal3engec as an improper action by the Town in a Ceuera
lawsir.t pending in the UPiLed Slates Distcjnt Court for the Eastern
D i a l - i c t of New Yoc^ unaer c-iva.1 action number 07 CV 4*584 (TCP)



site, damaging Petitioners' property and engaging in

dar.gerojs recreational activities. See Sxnibits A and 3.

Tt is therefore appropriate for the Beard to permL

Petitioners the opportunity to supplement the record so as

to include this r.ew and additionaJ information. By doing

so, the Board, and any reviewing CourL, will have avaiJdble

to it trie fullest possible record.

Moreover, Petationers seek leave to rebut certain

procedural and factual misrepresentations contained in

Brookhaven's reply Those T.isrepresentdtions are corrected

an ihc following snoiicr. of this rotion.

A. This Petition foe Reconsideration js procedura 11 y_
orooer.

Brookhaven's objection to Petitioners' procedural

basis for their stay request n.ay be disposed of

oerenptonly. The stay petition is in the nature oi d

discretionary appeal of Board action. The Town's objection

apparent] y arises out of their -nisperception chat 49 C'r'.l

I'l^j.T governs discretionary appeals of Board action, w'nj ch

it does not. Rather, 49 CfcR 1115.3, governing

reconsideration petitions, is applicable. That provision

states, in pertinent part:



(a) A discretionary appea_ of an entire ^
action is permitted. Such an appeal should be
designated a "pet_tion for recor.sideracion. "

The, provision further states:

(f) The filing of d petition will nnt
a'j'̂ jT.-iticE.i-y stay t.io effort of a pr:or
action, but ~he Board ray stay the e*~feci of
the acr. ion on its own roLion or on petition. A
pet- lio-. ro stay may he f i led in advance of
the petition for teccusj deration [.]

s supol ica. )

Board rL'les, tho stay petition was -••.raojy and

proucr_y f ilod. Therefore, '•ne Iciwn' s cnal Jeige uO the

prone-Jura 1 Lf*gi tinirjry o* !"et3 1,n cnors' actions irust o«

ily rejected.

B . This disconnected spur wi^l nou gj
tive Balance".

Brookhaven' s reply doe? nor. conLubL L:ie well

lisr.fta precedent that a ra _ 1 carrier nay construct and

operate a spur. Rathej., Brocicnave^ argues that U S Rai.'s

nppritior. "invades" N A S A ' s territory ana is therefore a

Line en ra i I ""oaci for which Board e r - L r y aiitho-"ty nust be

obtrijned. The Town, however, JH w^or.-j. As hela b/ the ICC,

the So&id' H psredeoossor, unless the peretiation -il tors

oonpoLitive balar.ce/ the new track iy deemed a sour. S^o K&K

Kaiehouse - Exerrotiori I'oir 'i9 L..5.C. lllO't and 1Q9C1 (a) ,



I.C.C. Finance Docket No. 30858 (Served Aprj1 3, 1987) at

notes 5 and 6. Accord, Illinois Commerce Com, v. United

States, 779 F.2d 12/0 (7Lh C. 1985).

Rather than altering competit-.ve balance, which

connotes taking business away frorr an existing carrier, rj s

Rail's operations will provide KY&A with now business,

serving as a feeder spjr into the NY&A, waLh whom all

freight will be interchanged for the long haul.

For the record. Sills informed NY&A of its development

plans and offered NY&A the opportunity to particjpate as

the servicing carrier. Furthermore, upon information and

belief, past and present officials of NY&A have

participated ir discussions witi. B-ockh^ven pLanr.ing

personnel Tegardirq ^he lerriLnal, provided valuable •nput

to tne Terminal layout and track design ana supported "the

Terminal in its el-orts to receive New York State funair.g.

See verified statement of Gerard Drumm, annexed hereto as

Exhib3t D.

The Town's ".invasion" allegation simply has no merit

and should bo disregarded by the Board.

C. Fecitioner's provided Brookhaven with _actuaj. not_cs
of PRT aevolop.TiGit plans



Likewise there j s no merit to the Town's disingenuous

argument that it was somehow 'surprised' to discover site

preparation work underway on the property. The Town

possessed detailed knowledge and information abo^t the

project well in advance of snte preparation work

comrrencing. Sills prov.idea Town representatives site plant

and elevations ror chc project at R ir.eet^ng on January S3,

2C07, eight months prior to «ri^ o".-site work taking pldc^.

See "Meeting Chronology" annexed to Petitioners' October 9,

2007 letter Lo MeJvin F. Clemens, attached to SLay Petirion

as Exhibit E. The project was discussed at Petitioners'

meeting with Brookhavon Town Supervisor Brian Foley on July

20, 2007, also prior to any on-sj te work, commencing. J_bj_d-

One CaLse and continuing undercurrent -o the Town's

oppos.iti.on j 53 its unsubstantiated concern that the BRT is

noL being built to _^d:isloa.d stcne or otner aggregate.

Rather, the Town believes 3RT js intended for use as a MSW

transfer station. Snis has provided Broo<haven with a

letter disavowing any inienmon of using the Terminal as a

municipal solid waste (MSW) transfer station. See October

5, 2007 letter from SiJIn counsel annexed to Quinlan

verified statement an Exhibit P. Despite receiving

Petitioners' bxpljcit representation, the Town persists in

making spurious, irresponsible and alarmist charges about.



KSK transfer operc.r.icris. Attorney Quinlar.'s alJegatior. that

Sills has been soliciting YSW transfer business is

completely baseless. Brookhaven, o". its own initiative,

:saued a request for proposals (RFP) for the processing ana

disposal of its KSW. Tully Environmental ("Tully"), an MSW

hauler, responded to the RFP. Tully proposea transporting

containerized waste by rail from BRT. The August 9, 2007

letter from Gills President Andrew Kaufman, to Tully (See

Quinlan Exhibit A) contains no reference whatsoever to MSW

transfer operations. Moreover, Tully, a project non-

participant, has absolutely no standing to influence the

use of the BRT.

U S Rail likewise disavows any intention of utilizing

this facility as an MSW transfer station. See November 8,

200"/ affidavit of U S Rail President Gabriel Hall, annexed

hereto as Exhibit B.

D. A Stay would be in the Public Tnterest.

The public interest would be furthered by the stay Ln

Throe respects: I'irst, by removing freight traffic from

congested Long Island highways. Second, by removing tne

rjsk to public health and safety posea by the present

mi s'jse of ur-e si~e by trespassers engaging ir. dangerous

activities (ATV riding ar.d &noot-ng) . Third, by removing



the ecopoinic constra.ints on Long Island developers who are

currently unable to keep pace with construction demands due

co lack ot sufficient quantities of stone and other

construction materials. See ExhibJts A and C.

There is no corresponding evidence before the Board of

harm to the public interest. Brookhaven provides no

evidence that a stay of the Board's October 12, 2007

decision would visic irreparable harm on its environment cr

on the Town's residents. In the absence of such c showinq

oy tne Town, the stay requnsred :>y Petitioners should

issue."

Ill

THE QUINLAN VERIFIED STATEMENT SHOULD BE STRICKEN AS
REDUNDANT AND AS CONSTITUTING AN IMPROPER SECOND REPLY

The 12 page Verified Statement of Brookhaven Town

Attorney Robert F. Quinlan contains an exhaustive recital

of facts and procedural his tory. Most if not all of thai:

material as already of record arid, thus, largely redundant.

"Criminal charges ir tne IOJTT ol Appearance TLckous brought
against PeLit_cners by the 7cwr have resumed :.r "eti~ioners *ili.ng a
tederal civil rights lawsu.t Against t.h.c Town for illegally ir.terfer^
witr. this project A Ccdoril d i s t r j t . ludqe has grarucd Pct.tiorcrs*
request staying enforcement, cz crj.minai proceeaings arising out of
Petit-oner*' act.v^Lies at tno BR1' s_Lc pcrdny resolution of
Petitioners' request. £01 interi-n J.niunctive relaef



The statement is therefore objectionable ^uis^ant to 49 fT

1104 8 a."d snouM oe stricken.

Add..tiar.a±ly, LIIS essentially p-oc«*cural nis-ory mo^

propecly belongs in trie Town's rep'y to the pct:"ion for

stay By trar.soosz.-g procedural history fron the reply to

r.hc verified statement, the Town has effectively inflal.ed

Us reply to 29 pages; rea-jy 50% length_«.i than the 20

page i.n,y perTJ Ltari by 40 Ch'R 1115.3 (d) . A;s conccicuioa,

Lhe Qujnlan --en'ied stat;trer.t amourts to ar improper

•second ruply, which cl-e Board should Ht.n'<e.

CONCLUSION

For Lhe reasons exor-assed above, as well as the

authority cited herein, Feficioners ipspectluliy "oqi-esL

Lhc Joil owing relief:

(1) than the Bodca strike Lhe portions of the Town of

Brookhaven' s reply cor.La: nrg objectionable material,

(?) thdL Petitioners ne gi:an~cd leatre to ser ̂ e ft is

reoutta.1 to tr.e 'lov.-n of Droc<haven's reply to the PetiLicri

-o Stay the Board decision served October 12, 2007 pending

Reconsideration of that decision, and

(3) that Lhe Board strike the Verified Stateiront of

B/ookhriven Tot«n Ar.Lorney Robeil F. Quinlan as roilundart

as constituting ari improper second r*r*iy



Rospec-fully

— r .* "L -— Kly V I -'•--•>,'"•• f-s^jb
John D. Heffner
Jonn D. Heffner, PLLC
1750 K Sureet, N.W.
Suite 350
Washington, DC 20006
(202) 296-333-1

James H. M. Savage
1750 K Street, N.W.
S.:ite 350
Washington, DC 20006
(202) 296-333b

Counsel for Petitioners
Sills Road Realty LLC,
arid U S Kail Corooration

Dated: November 13, ?007



EXHIBIT A



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SILLS ROAD REALTY, LLC, SUFFOLK & SOUTHERN
RAIL ROAD, LLC and U S RAIL CORPORATION,

Docket No
Petitioners,

v AFFIDAVIT OF GERARJ)
T. DRUMM IN SUPPORT

. OF PETITIONERS' ORDER
SURFACE TRANSPORTATION BOARD, and HIE TO SHOW CAUSE
UNITED STATES OF AMERICA,

Respondents.

STATE OF NEW YORK. )
)ss

COUNTY OF NASSAU )

Gerard T Dnimm, being duly sworn, deposes and states the following, under penalty of

perjury

1 I am the Chief Financial Officer and General Counsel of Sills Road Realty, LLC

("Sills Road1') I am responsible for financial and legal matters with respect to Sills Road and its

affiliated companies I am folly familiar with the facts and circumstances of this matter from my

personal knowledge

2 I submit this affidavit in support of the application of Petitioners, Sills Road

Realty, LLC ("Sills Road'1), Suffolk & Southern Rail Road LLC ("Suffolk") and U S Rail,

(collectively "Petitioners") to (i) temporarily restrain the enforcement of the STB's October 12,

2007 Decision (the "October 12th Decision") to the limited extent of allowing Petitioners to

continue to clear and grade the property and to install utilities at the property, (n) to prelim manly



enjoin enforcement of die October 12th Decision and allow construction activities to continue at

the property, and (in) grant such further relief as the Court deems just and proper

3 It is respectfully submitted that this mjunctive relief is necessary because, absent

the issuance of the requested interim relief, Petitioners will suffer irreparable harm without any

corresponding injury to the 'Respondents or any other entity and in fact, absent the relief

requested, a dangerous conditions will continue at the premises

Background of the Brookhnvcn Rail Terminal

4 Sills Road was formed by a producer and users of crushed stone ("Stone") to

develop a rail transloadmg facility on Long Island that would economically meet the needs of its

members for the offloading of Stone and other construction related materials (collectively

"Commodities"), as well as to serve the broader Long Island market for such products

5 Rail shipment provides the most cost effective means for achieving these goals

Rail transport also enhances the opportunity for timely deliveries of seasonal materials by

reducing reliance on truck transportation over increasingly congested highways and badges

6 Sills Road acquired a 28-acre tract of land m Yaphank, New York, which was

ideally suited for this purpose, which is to be developed into the Brookhaven Rail Terminal

7 The intended purpose of the Brookhaven Rail Terminal is to facilitate the

Iransloading of Stone between rail and truck The Brookhaven Rail Terminal will interchange

freight curs upon a railroad siding connecting to the existing Long Island Rail Road ("LIRR")

irack adjoining the property's southern boundary as well as provide freight transfer areas This

kind of track is called a "spur" under applicable federal law

S The location of the Brookhaven Rail Terminal is ideally suited for this rail

transloadmg facility because it is located in on industrially-zoned area in the Town of



Brookhavcn's Empire Zone and borders the Long Island Expressway and an existing L1RR rail

line The site is not adjacent to any residences, schools or recreational facilities

9 Preparatory to constructing the Brookhavcn Rail Terminal, on May 18, 2007,

Suffolk filed with the United States Surface Transportation Board (the "STB") a verified notice

of exemption under 49 C F R 1150 31 advising that it was negotiating to lease the site from Sills

Road and construct and operate the facility

10 Suffolk's application suffered from a technical defect which it attempted to cure'

Because it was unable to cure such defect and consummate its anticipated lease arrangement with

Sills Road, on June 15, 2007, Suffolk filed a withdrawal notice with the STB Suffolk's

application was subsequently permitted to be withdrawn by the STB in August 2007.

11 Sills Road then entered into a thirty-year lease with U S Rail, an existing Class III

short line railroad duly authorized to operate as a common carrier by the STB U S Rail is

constructing and will operate the Brookhavcn Rail Terminal

12 On or around August 13, 2007 - 30 days after communicating to local officials

(including officials with the Town of Brookhavcn (the 'Town1') its intent to commence

construction, as well as the Brookhavcn Rail Terminal's status as a pre-empted rail facility2 -

U S Rail began the work of clearing the land, to be followed by construction of tiacks and related

facilities, so that rail transportation services could commence on or about March 1,2008

13. On or about October 1, 2007, a local newspaper, Nenday, published an article

questioning the construction activities taking place at the Brookhaven Rail Terminal site.

1 This defect btemmcd from a problem with the chain of title for the property that Suffolk was at that time leasing
from another landlurd

2 The 30-day notice 10 the Town was a culmination of numerous communications wiih local government official
regarding the Brookhavcn Kail Terminal These communications included multiple m person meetings and
submission of both plans and legal authority demonstrating ihe STB's exclusive jurisdiction over die project We
later communicated our assurances to the 1 own that Petitioners have no intention of collecting municipal wild
waste at the subject property (an alleged concern of the Town)



14 The next day, on October 2, 2007, the Town's attorney sent a letter to the STB

inquiring, for (he first time, into the status of the Brookhaven Rail Terminal

15 Thereafter, on October 4,2007, Melvm F Clemens, Director of the STB Office of

Compliance and Consumer Assistance wrote to U S Rail's counsel inquiring into the activities at

the Brookhaven Rail Terminal, directing U S Rail to serve a response by October 9, 2007, and

enjoining construction activities pending STB receipt and review of U S Rail's respon.se (the

"Clemens October 4*h Letter1') A copy of the Clements October 4th Letter is annexed hereto as

Exhibit "A "

16 US Rail filed its response to Mr Clemens' letter on October 9, 2007 (the "U S

Rail October 9tn Letter"), a copy of which is annexed hereto as Exhibit "B "

17 By decision dated October 12, 2007. the STB reopened the Suffolk application

(the "October 12th Decision") A copy of the October 12* Decision is annexed hereto a& Exhibit

"C"

18 In the October 12th Decision, the STB ordered Sills Road and U S Rail to obtain

either (i) authorization from the STB to construct and operate the Brookhaven Rail Terminal or

(11) an STB decision that the Brookhaven Rail Terminal docs not require STB approval, as an

exempt "spur "

19 The October 12th Decision also contains a cease and desist provision halting all

construction activities pending further Order of the STB On October 18, 2007, Plaintiffs

petitioned the STB to stay its October 12th Decision,3 pending a decision on a Petition for

Reconsideration, which Plaintiffs filed on October 26, 2007 Copies of the Petition for a Stay

and the Petition for Reconsideration arc annexed here to as Exhibits "D" and "E," respectively

3 !i is respectfully submitted, as set torth in the accompanying memorandum of law, thai awaiting a decision from
ihc STB on these applications would be futile, becau.se ilie SI B's past actions have shown a bias against Petitioners
and an infringement of their due process rights



20 Thereafter, because of the October 12th Decision all construction work on the site

stopped, including U S Rail's efforts to grade the property; which first involved the removal of

trees from the property, and then the leveling of the property so as to bring it to the same level as

the existing Long Island Rail Road trackage adjacent to the property.

Plaintiffs Will Suffer Irreparable Harm

I. The Property Necda to Be Graded and Have
Utilities Installed In Order to Protect the Public

21 This work stoppage has left the property with large mounds and valleys of sand

which, I am advised, are an attraction to local, albeit trespassing, all-terrain-vehiclc ("ATV")

riders These mounds and valleys of sand did not exist prior to the grading efforts and the trees

previously in place dissuaded most ATV use However, because of the "terrain park" which was

created by virtue of the October 12th Decision's requirement that U S Rail cease all construction

activities, ATV nders have repeatedly broken through the fencing surrounding the property in

order to nde up-and-down the mounds of sand Absent the ability to complete the grading of the

property, Ihc&c mounds of sand will remain in place, continuing to attract these trespassers

22 Moreover, prior to Sills Road's acquisition of the property, the site was

perennially utilized by local residents for shooting shotguns In fact, it is my understanding that,

the property was called "Shotgun Alley** by local residents The continued use of shotguns on

the property is evident from the utility poles on the property which show evidence of recent

shotgun blasts

23 The construction work on the property was also stopped before telephone and

electrical service and appropriate lighting installed. Without electrical and telephone service on
~\

the property, fall lighting and other security services can not exist which would otherwise deter



trespassers Moreover, the grading issue discussed above is made the more dangerous by the

lack of essential services

24. Accordingly, without the property being brought to grade and the installation of

utilities such as electric and telephone service, a dangerous condition exists at the property which

Petitioners arc unable to remedy because of the October 12th Decision (and in fact was created by

the STB's order to cease construction mid-work with no notice or opportunity to finish existing

tasks)

U. Absent This Relief Petitioners Will Suffer Indeterminate Losses

25 Moreover, Petitioners have suffered, and will continue to suffer, non-compcnsable

irreparable harm Sills Road, and its members and affiliates, plan to use the Brookhaven Rail

Terminal to transport Commodities to Long Island to service its members' needs and for llurd-

party sales Rail shipment provides the most cost effective means for achieving these goals Ruil

transport also enhances the opportunity for timely deliveries of seasonal materials by reducing

reliance on truck transportation over increasingly congested highways and badges No other

adequate rail transloading facilities are available to Sills Road in the Long Island market it will

serve

26 The vast majority of the Long Island market to be served by the facility for Stone

is currently supplied by a single vendor by either barge or truck. One of Sills Road and its

affiliate's business plans is to use the rail transportation uf Commodities, including Stone, to

reduce costs, particularly with the increasing cost of fuel, the reduction in the allowable gross

vehicular weight permissible on metropolitan New York area bridges, and the need to improve

reliability of deliveries away from congested traffic arteries Unfortunately, no adequate rail

transloading facilities are available to us in the Long Island market we hope to serve



27 Through on affiliated company. Sills Road has entered into a long-term agreement

with an upstate quarry (one of its members) for the annual delivery by rail of up to 500,000 tons

of Stone to serve the Long Island market

28 Currently, the Stone is shipped by rail to u small site in Yaphank capable of

handling only approximately ten percent of the quantities of Stone contemplated by this

agreement Hns smaller site is under a lease which is expiring soon, at the end of November,

without the possibility for extension No other site is available to Sills Road or U S Rail to

handle the Stone.

29 Aside from being a delivery point for the current shipments of Stone, the small

site in Yaphank is also where Petitioners have stored ballast (small crushed rock) which they

anticipated to be able to move to the Brookhaven Rail Terminal during its construction as part uf

the grading efforts So long as the October 12th Decision's cease and desist order remains in

place, Petitioners have no alternative location to store this ballast or the ability to move it to the

site as part of the grading process

30. Without the construction and operation of the Brookhaven Kail Terminal, Sills

Road and its affiliate will be unable to fulfill the agreement with the quarry Additionally, the
i

quarry has made significant expenditures for die acquisition of over one hundred dedicated rail

cars and other new rail infrastructure to meet its obligations under the long-term supply

agreement

31 Moreover, members of Sills Road are engaged in the business of commercial

contracting and manufacturing which requires the Brookhaven Rail Terminal to operate lor them

to meet their business obligations The inability to receive roil deliveries of the Commodities at



the Brookhaven Rail Terminal will place them in potential breach of their respective contractual

obligations, and likely face significant economic and non-economic loss in meeting them

32 Sills Road and its affiliates have also engaged in substantial marketing efforts to

make potential customers aware of their entry into the Long Island Commodities market Sills

Road and its affiliates have made commitments to third-parties Tor the supply of Commodities

commencing in March, 2008 There will be significant and permanent damage to their business

reputation unless this motion for preliminary injunction is granted, since they will be seen as

unable to meet commitments. Such damage, particularly to a new entrant into a significant

market that relies heavily on time sensitive deliveries, would be incalculable and irreparable

33 It is also respectfully submitted that the injury to the other customers of the

Brookhaven Rail Terminal and to residents of Long Island in general is also irreparable

Because of new limitations on truck gross vehicular weight crossing bridges to Long Island,

there is no economical way to move the volumes of Commodities contemplated by Sills Road

other than by rail Already congested highways and bridges would be further burdened by

handling (ens of thousands of additional truck trips, potentially inflicting considerable damage on

area highways as well as unnecessary fuel consumption and air pollution Moreover, there arc

no other rail transloadmg facilities on eastern Long Island that are available (o Sills Road to

handle the Commodities in the volumes contemplated



WHEREFORE, Petitioners respectfully request that, pending a full review of the STB'3

October 12, 2007 Decision on the merits, the Court issue an Order (i) temporarily restraining the

enforcement of the STB's October 12, 2007 Decision to the limited extent of allowing

Petitioners to continue to clear and grade the property and to install utilities at the property, (n)

preliminarily enjoining enforcement of the STB's October 12, 2007 Decision and allowing

construction activities to continue at the propcrtj^and (m) granting such further relief as the

Court deems just and proper

Sworn to before me this
9th day of November, 2007

GERARD T DROMM

AARON E. ZERYKIEH
Notary Public, Stale of New York

No. 02ZE6088421
Qualified In Nassau County ,

Commission Expires March 03.20 f/



EXHIBIT B



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SILLS ROAD REALTY, LLC, SUFFOLK & SOUTHERN
RAIL ROAD, LLC and U S RAIL CORPORATION,

Docket No
Petitioners,

v AFFIDAVIT OF GABRIEL
HALL IN SUPPORT
OF PETITIONERS' ORDER

SURFACE TRANSPORTATION BOARD and 'I HE TO SHOW CAUSE
UNITED STATES OF AMERICA,

Respondents

STATE OF OHIO )
)ss.

COUNTY OF LUCAS )

GABRIEL HALL, being duly sworn, deposes and stales the following, under penalty of

perjury

1 I am the President of U S Rail Corporation ("U S Rail1*) and am responsible for all

aspects of marketing, strategic planning, and corporate growth for US Rail

2 I submit this affidavit in support of the application of Petitioners, Sills Road

Realty, LLC ("Sills Road"), Suffolk & Southern Rail Road LLC ("Suffolk") and U S Rail,

(collectively "Petitioners") to (i) temporarily restrain the enforcement of the STB's October 12,

2007 Decision (the "October 12th Decision") to the limited extent of allowing Petitioners to

continue to clear and grade the property and to install utilities at the property, (11) to prelim manly

enjoin enforcement of the October 12th Decision and allow construction activities to continue at

the property, and (in) grant such further relief as the Court deems just and proper



3 It is respectfully submitted that this preliminary mjunctivc relief is necessary

because, absent the issuance of the requested interim relief, Petitioners will suffer irreparable

harm without any corresponding injury to the Respondents or any other entity

History Of US Rail

4 US Rail began operations about six years ago when it acquired .slock control of

an existing Class III short line railroad operating about 100 miles of track in central Southern

Ohio That company was called the Great Miami & Scioto Railroad and has since been renamed

U S Rail Corporation

5 My goal since then has been to find other rail properties and facilities that arc

strategically located around the country where we can offer customers our expertise in railroad

transportation

6 US Rail has leased from Sills Road the necessary land upon which to build the

railroad facilities at the Brookhavcn Rail Terminal and has begun the work of clearing the land
i

for construction of trucks and related facilities so that service can commence in or about March

2008 These activities have been undertaken at great expense

7 Specifically, the length of track to be constructed is short, about 11,000 feet if laid

out "cnd-to-cnd" on 28 acres of land

8. One principal customer, Sills Road Matenals LLC, will be serviced by the

Terminal

0 The facility will be a stub-ended network of tracks, with service to he provided on

demand rather than on any scheduled basis

10 The weight of the rail will not exceed 115 pounds, a weight consistent with

current standards for building new rail-served industrial facilities



11 The condition of the track will be good because it will be newly constructed to the

currently applicable industry standards

12 The proposed use of the tracks will be for loading, unloading, switching, and

storage of rail cars for a single principal user, all uses consistent with the character of exempt

industrial or yard tracks

13 The purpose of this transfer will be to bnng Stone to Long Island by rail instead

of by truck movement over congested highways Traffic moving to or from the Terminal will be

interchanged with the New York & Atlantic Railway ("NY&A"), and through it, with other

railroads comprising the national rail system There will be no "station" listed in a tariff through

which traffic wdl be solicited

14 Accordingly, U S Rail will be providing essential rail transloading services for

compensation through the movement of materials, such as crushed stone and other construction

materials ("Commodities"), to the Long Island market

Plaintiffs Will Suffer Irreparable Harm

I. The Property Needs to Be Graded mid Have
Utilities Installed In Order to Protect the Public

15 Our construction activities were stopped in the middle of grading the property,

because of the October 12Ih Decision I am advised lhat this mid-work stoppage has left

significant mounds and valleys of sand on the property I am further advised that local all-

tcrrain-vchiclc ("ATV") nders have trespassed on the property in order to "joy-nde" on these

mounds and valleys Absent our ability to bnng the property to grade, these conditions

persist



16 Additionally, work was stopped on the site before we were able lo install clcctnc

and telephone utility poles Without electrical and telephone service on the property, full

lighting and other security services cannot exist which would otherwise deter trespassers

17 I am informed that this is a significant problem, because individuals also continue

to uespass on the property in order to shoot shotguns In fact, 1 am informed, that the utility

poles recently delivered to the property show fresh shotgun blasts

18 Without adequate lighting there persist dangerous conditions, which are

compounded by the trespassers who come to utilize Al Vs and shoot guns

19 It is respectfully submitted that work that Petitioners seek to do at the property is

necessary in order to alleviate a dangerous situation escalating into a tragedy

II. Absent This Relief Petitioners Will Suffer Indeterminate Losses

20 Moreover, U S Rail, along with Sills Road, negotiated arrangements for the initial

traffic expected at the Brookhaven Rail Terminal, to wit, shipments of aggregate from a quarry in

upstate New York served by CP Rail to the Brookhaven Rail Terminal for ultimate distribution

to customers on Ixmg Island

21. Those arrangements contemplate that CP Rail would be the originating earner on

its line and would handle this traffic using its "East of the Hudson" tracking rights over CSX

Transportation's Hudson Division to the Bronx and thence to Fresh Pond, NY, for interchange

with the New York & Atlantic Railway ("NY&A") The NY&A will interchange the traffic to

U S Rail at the Brookhaven Rail Terminal U S Rail will then break up the tram, switching cars

to the appropriate tracks, unload the cargo, turn and service the equipment, and ready inbound

cars for outbound movements



22 I have grave concerns that the October 12th Decision's requirement that all

construction activities at the Brookhaven Rail Terminal be immediately stopped will cause U S

Rail irreparable harm without any corresponding injury to cither the STB or any other party

23 US Rail has made contractual commitments to move inbound aggregate product

for customers on Long Island Aside from any economic loss occasioned by a breach ot

contract, U S Rail will face significant damage to our business reputation by being seen as

unable to perform a contract Tins will damage our ability to obtain other contracts in the future

24 We will suffer great economic harm because of our reliance on developing the

Brookhaven Rail Terminal traffic from our existing and future customers By being delayed or

denied this opportunity, U S Rail will lose a major source for future revenues and numerous

customer opportunities. We are committed to opening the terminal by the first quarter of 2008,

and have ordered two locomotives to be deployed at the Brookhavcn Rail Terminal This

expense is significant

25. It is my opinion that, other than by rail, there is no way for that traffic to move m

the volumes expected under our agreements with Sills Road Congested regional and local

highways are incapable of handling that traffic Moving mis cargo by highway would require

tens of thousands of truck roundtnps per year, potentially inflicting considerable damage on area

highways as well as unnecessary fuel consumption and air pollution. Moreover, there arc no

other transloading facilities on eastern Long Island that arc equipped or suitable for handling

aggregate, or any volume of freight, by rail



WHEREFORE, Petitioners respectfully request that, pending a full review of the STB'b

October 12,2007 Decision on the merits, the Court issue an Order (i) temporarily restraining the

enforcement nf the STB's October 12, 2007 Decision to the limited extent of allowing

Petitioners to continue to clear and grade the property a

to preliminarily enjoining enforcement

activities to continue at the prope

and proper

Sworn to before me this
8th day of November, 2007

N Public
CYNTHIA S KIrY)

Notary Public, State of Ohio
My Commsabn Btpfeas 09-0&2011

d to install utilities at the property, (n)

12th Decision and allow construction

h further relief as the Court deems just

GABRIEL HALL

(IDOL'SI T7444002



EXHIBIT C



VERIFIED STATEMENT OF GABRIEL HALL

Gabriel Hall, of full age, being duly sworn, deposes and says

1 I am the President of U S Rail Corporation (U S Rail) My office address is 7846

Central Avenue, Toledo, Ohio

2 I make this verified statement in rebuttal to the reply of the Town of Brookhaven

to the petition filed by U S Rail and Sills Road Realty Corp ("Sills") to Stay the Board's

October 12, 2007 Decision in the matter bearing Finance Docket No 35036

3 This statement is based upon my personal knowledge as well as upon facts

known to me in my capacity as officer of this corporation

3 US Rail acknowledges that its general counsel had previously represented to the

Board in a letter dated January 25, 2006 that a substantial amount of its traffic involved

the transportation of solid waste matter While this statement was true at the time the

letter was written, circumstances have changed U S Rail has not engaged in the

business of hauling solid waste since April 2006, and has no plans to perform municipal

solid waste transloading operations at the proposed Brookhaven facility



VERIFICATION

STATE OF OHIO )

CITY OF TOLEDO )

If Gabriel Hall, beinq duly sworn according to law, hereby

depose and state that I am authorized to make this Verification, that

I have rpnd the foregoing document , and tnat I *now the facts asserted

t.herein are true and accurate d±> stated, Lo the bei

information and belief.

L of ny knowlcdyf;.

Subscribed and sworn to before me, a Notary Public, jn and for the

CtLy of ToJ.ec.0, in the State of Ohio, this 1 3s riay of November,

2007.

Notary Public

My Commission expires:

(WTHIAS K=RR
Notary Public, Stete of Ohio

My Commsaion Expires 09-os 201 1



EXHIBIT D



VERIFIED STATEMENT OF GERARD T DRUMM

Gerard T Drumm, being duly sworn, deposes and states the following, under

penalty of perjury

1 My name is Gerard T Drumm I am the Chief Financial Officer and

General Counsel of Sills Road Realty, LLC ("Sills Road") I am responsible for financial

and legal matters with respect to Sills Road and its affiliated companies I am fully

familiar with the facts and circumstances of this matter from my personal knowledge

2 I make this statement in support of the petition of Sills Road and U

5 Rail Corp ("U S Rail") for leave to file a Rebuttal to the Town of Brookhaven's Reply

to the Petition to Stay the Board's October 12, 2007 Decision, Motion to Strike the

Verified Statement of Town Attorney Robert F Qumlan and portions of the Reply as

containing objectionable material

3 Upon information and belief, past and present officials of New York

6 Atlantic Rail Road ("NY&A") have participated in discussions with Brookhaven

planning personnel regarding the Terminal, provided valuable input to the Terminal

layout and track design and supported the Terminal in its efforts to receive New York

State funding


