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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL ROAD LLC _
-- LEASE AND OPERATION EXEMPTION --
SILLS ROAD REALTY, LLC '

REPLY TO PETITION FOR STAY

Set forth below is the reply of the Town of Brookhaven (“B'rookhavon;’)'to 'the

Petition for Stay of Decision of October 12, 2007 filed by counsel for SlllS Road Realty"' Lo

LLC (“Sills”y and U.S. Rall Corporation (“US Rail”) (US Rail and SlllS are heremafter
collectively referred to as “Petitioners™). The issue before the Board i is -the status of US- o
Rail’s proposed operations at Sills Road in the Town of Brookhaven New York (the

“Property”™) over 11,000 feet of track (the “Track™) on a 28-acre site.: Based on the factsr;_‘__ ‘
.currently known to Brookhaven, there appears to be a substan’ual Ilke_hhood thaﬁ the_ '. e
Board’s exemption procedures are being used inappropriately.'.in thlsproceedlng |

Brookhaven urges that the Board’s decision of October 12, 2007 be opheld andthatlts : 7

Order, which requires US Rail, Sills, Suffolk & Southern Rail, LLC (“Suffolk”) or, any o

other related entity conducting rail construction at the subject site to 1mmed1ately cease S

that activity and either obtain authorization from the Board pursuant to..—49 USC . _ -




10901(a) or a Board decision, finding that such activity does not require Board approval
remain in place should be upheld. | . .
ARGUMENT | |
I. . THE PETITION FOR STAY IS INAPPROPRIATE AND SHOULD : ::' .:-j
BE REJECTED BY THE BOARD o
Brookhaven respectfully requests the Board to reject the Petition for Stay on the
grounds that the Board’s October 12, 2007 was made effectlve on. the date that 1t was v

served and therefore cannot be stayed. Instead, Petitioners should seek reopemng of- th’f i

October 12, 2007 decision, but must meet a heavy burden. The prows10n allowmg for ai-?' e
stay in STB proceedings is set forth at 49 CFR § 1115.5(a) and prowdes as folIows o

A party may petition for a stay of an action pendlng a request for Jud101al rev1ew :
for extension of the compliance date, or for modification of the date the terms o
the decision take effect. The reasons for the desired relief must be stated-inthe . "~ = -
petition, and the petition must be filed not less than 10 days.prior to the date- the- L
terms of the action take effect. No reply need be filed. If a party-elects to ﬁle a-
reply, the reply must reach the Board no later than 5 days after the petltlon is
filed. :

In this case Petitioners have not sought judicial review.of the Board:’s actlon :
therefore that portion of 49 CFR § 1115.5 is not applicable. In_sefaf as theBoardmad
‘October 12, 2007 effective on the date that it was served, Petiti.oner.'sl eatlnet; requestan
extension of the compliance date or a meodification of the date the 'deeisib_h takes 'e_ffect

Indeed, based on the variety of facte presented by Petiti'oners in thlsproceedmg
and the clearly inaccurate representations that have been made to the Boetd, Brookhaven
respectfully requests that the Board leave the stay in place so that Petit_io_r':ler'seépnqt S

continue their piecemeal approach, and instead requirc Petitioners to seck authorization

for the construction in controversy, including compliance with the enYironmeqt;iI1 '_ :




requirements of 49 C.F.R. Part 1105, prior to any further construction occurring, and S

permitting Petitioners to file a motion to dismiss, based on all of the facts, ifPétit'io_rigér;s'

believe that it is warranted. In the alternative, Brookhaven argue below that Petltloners v

have not justified the lifting of the cease and desist order in the Board"rs_i__éctob"e.r;; 12, 2007 SO

decision.

II. ‘A STAY SHOULD NOT ISSUE

As interested party seeking a Board-ordered stay must estabhsh that (1) there !
strong likelihood that it will prevail on the merits; (2) it will suffer 1rreparable> harm 1rt Ithe
absence of a stay, (3) other interested parties will not be substantlally harmed and (4) the-}
pubhc interest supports the granting of the stay. Hilton v. Braunskzll 481 U S 770 776
(1987); Washington Metro. Area Transit Comm'n v. Hohday Tours Inc 559 F 2d 841
843 (D.C. Cir. 1977); Virginia Petroleum Jobbers Ass'n v. Fed Power Comm n, 259

F 2d 921, 925 (D.C. Cir. 1958). On a motion for stay, “it is the movant’ s obhgatlon to

justify the . . . exercise of such an extraordinary remedy.” Cuomo v. Umt‘ed States =

Nuclear Regulatory Comm’n, 772 F.2d 972, 978 (D.C. Cir. 1985). The party seekmg _ff

- stay carries the burden of persuasion on all of the elements requlred for such _' '

extraordinary relief. Canal Auth. of Fla. v. Callaway, 489 F. 2d 567 573 (5th Clr 1974)

As set forth below, Petitioners have not met the criteria t_'or the grant_of-__a_, StaY.r i o

A. SUCCESS ON THE MERITS.

Petitioners argue that the Track is excepted track as. deﬁned at 49 U S. C §1 0906 | e
not a railroad line or rail line as that term is used in 49 U.S.C. §§10901 and 10902 In

fact, however, there are three types of raiiroad track throughout the Umted States (1) a.

line of railroad that is subject to the full panoply of Board ]lll'lSdlCtIOIl and regulatron, (2) - o '. S




a spur, industrial, team switching, or side track’ that is subject to Boérd Jurlsdlctlon butas L -
to which advance Board authority to operate is not required under 49 U. S .C. § 10906 and "

(3) track that is not part of the regulated rail system in the Umted States, but 1s a prlvate
track or a plan facility not subject to the jurisdiction of the Board. _Brookh’a_ven -_ P

respectfully submits that the Track, as it is proposed to be of),erated: is _eithél‘"a.'j_l';iﬁé, of °

" railroad that is subject to Board jurisdibtion and r;:gulation ora p_riv_a’te track,whlchisnot .
subject to the Board’s jurisdiction. If Petitioners intend to oﬁerate the T_rabk'a_té apnvate -_ :
track, there is no need for Board authorization, whether through the Notlce Qf Exemptlon T :
procedure or otherwise. However, Brookhaven’s land use rules and'law_é Wouldapply, : :
including applicable state environmental review statutes. E
While private track and spur track have similar physical chéracféfisﬁds.;."fhe'..t'wé"' o
can be distinguished by the circumstances of their construction and use. - “The usual :
conception of a spur, as far as physical characteristics are concerns, isa stub end or.s1de -
track, connecting only at one end with a main line or branch of a raﬂmad and cons'tructed;: -'
by or for the use of the carrier owning or operating the railroad. This',:of' (I:.ou:'r.s'g:,' excludes | o
any line constructed by an independent company, unless, possibly, t_he{ indepc:ndé___n{ S L
company were incorporated merely for the purposes of the existing carrier.” Operqtibﬂi FE
of Lines by C. R. & E. Ry. Co., 94 1.C.C. 389, 394 (1925). In contrast, “([p]lant service is :-:': h
private service. Its distinguishing characteristic is that it is perfonﬁéd 1n the iﬁtérzf‘ést'i of -
particular shippers, and that the facilities employed are not available or acce531ble to -

shippers generally.” A. 7. & S. F. Ry. v. Kansas City Stock Yards C'o 33 L C C 92 99

(1915); see also General Electric Co. v. New York Central & H.R.R. CO 14ICC 237

(1912} (interior switching tracks constructed to meet the needs ofa busmess are plan :

" We will refer to “a spur, industrial, team switching, or side track™ as “Spur Traék._”. T
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facilities). The Board has recognized the existence of private track in more recent e

- decisions.?

The question before the Board is how the Track should now be classn‘.ied m hght ot
of US Rail’s lease of the Track and proposed. operatlons over the Track Brookhaven _ -

contends that the Track could be classified as either private track or as I';ne of -_;a_;lrcjad“,: e

depending on the specific facts of US Rail’s operations, but that (as_ eXpIa!inéHBélcﬁj' 1t b

cannot possibly be characterized as Spur Track with respect to US Rail’s oﬁerati_cns 7

because it is not adjacent or auxiliary to US Rail’s rail line. Moreover, Petiticnerfs"l'i‘é_l:ve”;_

relied on the wrong criteria and precedent in their analysis of Nicholson." The 'p'rcper';ﬁ SR

standard is whether this rail operation results in the invasion of new terfitory._-S:_ee SR

Nicholson v. ICC, 711 F.2d 364, 368-70 (1983), cert. denied, 464 U.S. 1056 (_159'84);; o
Friends of the Aquifer, City of Hauser, ID, Hauser Lake Water District, '_Cheryz L T
- Rodgers, Clay Larkin, Kootenai Environmental Alliance, Railroad :'and.' Cleakcui;é - 'i; A
- Campaign, STB Finance Docket No. 33966 STB served August 15, 2001) at 6
In Duluth, the ICC found that it had certification authority under sectlon 10901

because constructing interchange and connecting tracks allowed the carriers to: compete S

in territories they had not prevmusly served. 307 1.C.C. at 315. See also Jude_‘at 6-,Efn.6;21n v
- RCC, the Supreme Court s determination similarly was con51stent w1th the new terntory S

- standard: "[t]he extensions of the lines and main tracks of these rallways areno't: gge_"*‘\* o

in distance, but they involve a new intramural destination for each railway Wlthlmportan

? Devens Recycling Center, LLC — Petition Jor Declaratory Order, STB Fmance Docket No. 34592 (STB
served January 9, 2007); Kaw River Railroad, Inc. — Acquisition and Operation Exemptton - The Kansas
City Southern Railway Company, STB Finance Docket No. 34509 (STB served May 3, 2005); Ohio Valley}'
Railroad Company — Acquisition and Operation Exemption — Harwood Properties, Inc., STB Finance
Docket No. 34486 (STB served September 28, 2004); GWI Switch Services, L.P, - Operanon Exempt:on

Lines of Southern Pacific Transportation Company, STB Finance Docket No 32481 (STB served Auéust
7,2001). o




changes in the handling of interstate traffic and passengers.” 264 U.S. at 346. Id.at 7. It e

is clear that US Rail, which operates hundreds of miles away from Brookhavenwould be . '_

| invading the territory of another railroad, especially based on Petitioe}'r,_-s- argumentsthat
there is no equivalent facility on Long Island.
US Rail asserts that it is an existing Class III rail carrier. I_ts-x.operatiojns_;a_:__ré_é,'ll_o’r__‘l'g £

60.36 miles of rail running from Firechuck, Ohio to Hampden, Ohio OVet'-a liné.iéf:the L

former Great Miami & Scioto Railway Company” in the City of J ackson Ohlo (c: Jacks 0 n o

Line’ *)4. US Rail claims that it is prov1d1ng common carrier serv1ce over the Track bu - | |
the nature of US Rail’s use of the Track is far from clear at present.

If the track in question were adjacent to a rail line near Jackson, Ohlo,some S

additional analysis might be required to determine whether the track would b‘e;ﬁrbgéﬂy e .
characterized as Spur Track or a private track. But no such analysis is r’equir;'t_i for th1s
track in Yaphank, New York. Spur Track is adjacent to a line of the railroad oﬁétztting-’ s L

over the Spur Track. See Effingham RR Co. — Pet. For Declaratory Order 2 S T B 606 '

(1997), reconsideration denied, Effingham Railroad Company ~ Petztzon fcrr Declaratory - '

Order Construction at Effingham, IL, et al. STB Docket No. 41986 (STB served Sept 18; N
1998), aff'd sub nom. United Transp. Union v. STB, 183 F.3d 606 (7th Clr 1999)

(“Effingham’”). US Rail’s Erie Line is about 600 miles away. Asto US Rall the Track is S

not Spur Track. The Track does not permit US Rail to provide services that are aux111ary "ff? g o

* The Great Miami & Scioto Railway Company change in Operator Exemption— Certam lmes of the C1ty B
of Jackson, Ohio (ICC served January 20, 1994),

* US Rail provides information about receiving ICC authority for its predecessor to operate but has not
indicated the authority that it received to change the namie of the railroad. SR
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to the common carrier service US Rail provides over the Jackson Line. As was the case -

in Effingham, US Rail is providing a new service in a new.territory-.--5 -

In Effingham, the Board concluded that because the railroad was gomgto
“operate in territory it has not previously served” and “that this proposal w1llconst1tute S

its entire operation” the “’proposed operation is [a line of rallroad] sub]eet to our

authority.” Id at 610. The only distinction between the facts in Effi ngham and those here 7 " :

is that US Rail is an existing common carrier. But US Rail is not__authorl_zed 1_:o ,-_ope"rate'

a common carrier beyond the Jackson Line and US Rail’s operation_s on the Track ere:?nof-_,; _

related to US Rail’s operations on the Jackson Line. It is also clear that USRall igs

invading a new territory; US Rail has never operated in or even near Br.obkhevep’- =
Before an industry may open its private track and facilities to the publicas a e
common carrier of interstate commerce, as US Rail says it is seeking to d o, it iSiDbl’ige_gl" L

to establish that public convenience and necessity requires its operations as. such. US

. Phosphoric Products Corp. v. A. C. L. R. R., 206 1.C. C. 411, 418 (1935) In order to
make a showing of public convenience and necessxty, the rallroad is requlred to ﬁle an

application for authority or an exemption request o construct and operate a'—ne_w _track.

Brookhaven has demonstrated that the operatlon of this track by a non-contlgu(,u B RO

railroad located over 600 miles away does not convert it to Spur Track Dependmg on
the nature of the operation, the Track is either private track or becomes a line '_o_f 'railroad-f i =5

reciuiring US Rail to obtain authority from the Board.

** US Rail argues that the question whether the Track is now properly characterlzed as Spur Track ean be
determined based on its factual representations and would have the Board decide this matter as.a purely .
legal question without further proceedings. While Brookhaven believes that the Board ‘can detennme that

‘the Track is not excepted track without further factual development (because it is-uncontested that the -
Track is not adjacent or auxiliary to US Rail’s main line), the Board could not determine that the Track ¥
excepted track without factual development of US Rail’s current and intended future use of the Track. And:‘
even if the Board were to conclude that the Track is a Spur Track as to US Rail, such that theré-would be-
some form of Interstate Commerce Commission Termination Act (“ICCTA”) preemption, the s scope of t |

_ preemption would still have to be determined in light of the specific facts presented S L
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The Board’s jurisdiction is being invoked in this proceeding.and_ in anumber of i - S
- other recent proceedings in novel ways as entities seek to use ICCTA pfeempﬁdﬁ; 49 S
U.S.C. § 10501(b), to displace state and local authority. These .nrbeeedi'ngd _n—re.éenf o
difficult issues for the Board. The Board is charged with protecting tl:je' 'legitifnate

‘operations of an interstate rail network, and must not allow its processes to be abused by T

entities that are created for sham purposes.
The Board has already warned about the dangers of such activities in tli_is_ ]
proceeding when it admonished that:

At the same time, however, Suffolk and Sills should be aware that 1f elther

entity anticipates providing for-hire service over trackage to be.

constructed, approval under 49 U.S.C. 10901 and an appropriate ny

environmental review would be required. While Suffolk has stated that -

Sills has not undertaken any construction of “rail facilities™ at the-Sills

Road location, Suffolk has not stated that Sills has not constructed other '

facilities at that location that mlght be converted in the future to rail. ‘

facilities. The Board would view with disfavor any future request for SR

authority to commence rail operations over trackage at this location unless . -
. the construction of that trackage has first been authorized by the Board. © -

Petitioners complain that the Board’s October 12, 2007 letter that ordersthemto e
cease and desist is based solely on the letter sent by the Brookhaven Town Attomeyto .
the Board on October 2, 2007 and the enclosures thereto, which included ne\&épnper _ o .'
accounts of the construction activities at the Property and two prlor letters sent by John‘r ‘
Heffner, counsel to US Rail. - Those letters (which are 1dent1ca1) dated Ju1y12 2007 and =
July 25, 2007 describe US Rail’s 1nvolvement at the Property and its 1ntent10n to rely onr}: e
49 U.S.C. § 10906 because the Track would be classified as a spur trackf 7

It is clear that the Board relied on more than just these doeurnente, to is'sue_its" : . o

cease and desist order. Previous to the submission of the October 1 2, '2007 letfef;' thiere -~ e

were a number of submissions by Suffolk indicating that they were seeking an exemption




for their proposed activities at the Property without any mention of the act1v1t1esof Us - -

Rail. Those submissions culminated in Suffolk requesting permission to w1thdraw 1ts S

' notice of exemption. The Board balked at Suffolk’s withdrawal of the notlceof g S

exemption based on Suffolk’s failure to provide information previously _rcqu;e'éteq about S
its activities and requested that Suffolk provide a substantive"reason for its attempted s :
withdrawal. Suffolk’s response on August 13, 2007 made absolutely no rnentlon of the

activities of US Rail even though Suffolk’s attorney (who is also the attorney for US

Rail) had contacted Brookhaven in mid-July, 2007 and indicated 1ts mtentlon to rely the 7
exemption set forth in 49 U.S.C. § 10906 for spur track with respect 1o lts act1v1t1es at,the
Property. Moreover, in its August 13, 2007 response, Suffolk rnade the false -
representation that neither it nor its affiliate Sills had undertaken any constructlonactlwty -

at the Property. Based, in part, on the false representations made by Suffolk, theBoard S

allowed Suffolk to withdraw its notice of exemption in a decis__ionr datedSeptemberZS,
2007. The statement in Mr. Heffner’s letter of August 23, 2007 that-'suffolk andSﬂls _ .\
'_ never undertook any construction at the site is not only contradioted_ by .uewspapei'_ v
accounts that demonstrate that construction began in late August, but also byMr : |
Heffner's own letter to this Board of October 9, 2007, attached to't'he presentPetItlon ¥
~ Attached to Mr. Heffner s October 9, 2007 letter as Exhibit D is a. tlmehne submltted byr_
Mr. Heffner which indicates: “August 20, 2007 — Site clearing commences ” Clearly
Mr. Heffner should have known of this clients’ clearing activities’ before he wrote to the
STB three days after they commenced, perhaps craftily, representmg to the STB that hlS .
" now former client “Suffolk has never undertaken any development oonstructlon_or _othe_fr}'é"_:f :
activity at this site.” Knowing full well that his client, Sills Roa_d, hadral_r'eady sta;rted S

clearing. As both Sills and Suffolk had already been identified by the Board as

10




“affiliates” in its prior decisions, the actions of one are attributable to the :oth'éf"iﬁin"-spi't'é':‘f;f'f';?-I:f

Mr. Heffner’s efforts in his August 23, 2007 letter to distinguish th’_em; .

The Board concluded that decision with a statement that now can be\newedasa o

‘harbinger: “The Board would view with disfavor any future request fOI‘authorl ty tQ:?_; e
commence rail opérations over the trackage at this location unless tiue. COﬂStructlonofthat o
trackage has been first authorized by the Board.” o o

The October 12, 2007 letter from the Town Attorney of Brookhavén:_tﬁgde : . )
two facts very clear that would justify the Board’s cease and deéist;:ofder:- (a) . Car
* newspaper accounts that the Town Attorney enclosed in his letter éleaﬂy_. - -_ ) '

demeonstrated that construction had commenced in late-August, 2007 in direct. o

contradiction to Suffolk’s representations that no constructiori'activify Hadjtakén o |
place at the Property on August 23, 2007; and (b) Suffolk failed to disclose the
role of US Rail at the Property even though US Rail’s role had been revealed to

Brookhaven in mid-July, 2007.

B. IRREPARABLE HARM

Petitioners have not come forward with sufficient evidence to show that they will .~ -

suffer irreparable harm if the Board’s decision if allowed to stand. Tht{ 'harn;::thjat S S

Petitioners allege is strictly monetary in nature. For example, Petitioners cl;;um byVVayof : :_.
Vverified statements that there are “customers who have made commitments to uSe thls
. facility for moving aggregate from points in upstate New York to Brookhaven Ra11 ) .
‘Terminal for consﬁuction projects on eastern Long Island . . . [an d] .WHY.tIfaCk.]iis- ; ST

inadequate or even unavailable for these movements and that there areno other Sultable )

transload facilities located on Long Island . . . .” However, Pe'tition.er.s have carefully el
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avoided stating that they have entered contractual commitments and have not pfqvidcd' S

those contracts to the Board. A second verified statement describes the efforts made to

~“develop Brookhaven Rail Terminal and the opportunity costs and'cbn'sﬁfucti_on;qosts ;-
associated with each day of delay.” These alleged monetary damages; if pro{r'e_n, do iﬁof& : .

constitute irreparable harm.® Neither the Board nor the courts have f(')ur_id economic

injuries of this nature to be irreparable, becauée_: they are compensable thro'ugl_i S
. reparations. See Delaware and Hudson Railway Co. — Lease and. Trackage.}éigh;é E i
Exemption — Springfield Terminal Railway Company, Finance Docket No. 30965(Sub- -7 3 :
"No. 1) (ICC served July 15, 1988). “Mere injuries, however Subsfantial,- in _.tg.t."r-ﬁs-of ._ 5

money, time and energy necessarily expended in the absence of a stay, are hdlt-.erib:{i'-gh.?:'}

_The possibility that adequate compensatory or other corrective relief” w111 be avaxlable at a
later date, in the ordinary course of litigation, weights heavily against a clalm of

1rreparable harm.” Sampson v. Murray, 415U.8. 61 (1974) at 88 92 (quotmg Vzrgmza

C. ISSUANCE OF A STAY WILL HARM OTHER PARTIES-

Petroleum Jobbers dss'n v, FPC, 259 F.2d 921, 925 (D.C. Cir. 1958)) L '. N - o
Substantial harm has already occurred to the environment andr"to-' ﬂie_rcsidgnt_s' of
Brookhaven when Petitioners’ clear-cut 18 acfes of land and sa;id-mined"hund'rcds-@f - '
thousands of cubic yards of sand without any permission or oversight, Tn theBoard’s
decision dated August 13, 2007 it pointed out that if for-hire services Wer‘ej'_i.'riiéhdg& for R
 the trackage underlying Suffolk’s notice of exemption, then, .th'é conS_tr_tit;tﬁn tl-lla;i.h.as ;?:f'_' B

either already occurred or will occur in the future is construction of a “line bf-railfdad. .

¢ Petitioners’ argument that these losses are difficult to prove and quantity is unpersuasive. ‘A the Board
- has noted “[t]he calculation of damages related to lost profits and devalued assets is standard fare inmost -~
. business tort litigation. Courts are well-equipped to resolve these issues.” New Hampshire Centml LT
*Railroads, Inc. — Lease and Operation Exemption — Line of the New Hampshire Department of
Transportation STB Finance Docket No. 35022 (served May 31, 2007).
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subject to Board’s jurisdiction, and Board authorization for the coﬁSti'uction'is'_re_(iittir.ed':_'If-f _ -.
under 49 U.S.C. 10401 . . . and also requires that the Board con_duct an enwronmental '
review under Natural Environmental Policy Act (“NEPA”). See 49 CFR: 11 056(a), et £
(b)}(1). NEPA is the cornerstone of our Nation's environmental laws and was enactedto o
ensure that information on the environmental impacts of any Federel;'of federally funded,
-action is available to public officials and citizens before decisions are__roed_e and before N
actions are taken. Had the Petitioners followed the appropriate proce‘dur’e's; 1tlshkely
that a review under NEPA would have been required and there woul-d--héve-beeh pubhc o
input on the environmental impacts and potential mitigation measures w1th respect to the
development of the Property. If the Board’s cease and desist order is stayed there lS the i h
real potential that the unauthorized damage to the environment that has atheady occunfe_d o

will be exacerbated.

In its petition for stay, Petitioners correctly states that Bfookhe\}en' 1s theonly
entity that has contacted the Board- about US Rail’s activity at the property_.. Whﬂethat | B
may be the case there are numerous other parties, including the New Yorkatéi{te“’-_ ;7 -
Department of Environmental Conservation (“DEC™) that have contacted Brookhaveh
and the Petitioners about the potent1a1 harm that its activities may cause et the Property 7
As set forth in a newspaper account in Newsday on October 1, 2007, the DEC_ has Issued: S

summonses to the construction contractor at the Property for mmlng ‘without a perrmt In : :} Fel

that artlcle the regional director for the DEC, Peter Scuily, states that “The most senous R '

concern is that a development project that calls for the clearmg ofa 28 “acre 51te and the 25

mining of hundreds of thousands of yards of cubic material could move for\ya:d_mthour
nay environmental review.” In that article, US Rail’s president 'acanWIedges.,thatz_hed? o

received citations from DEC and that it was “in discussions” with the DEC about the : ; S
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- citations that could lead to administrative hearings. Brookhaven has annexed to the
verified statement of Robert F. Quinlan two letters that DEC has sent to counsel for Sllls '
and Suffolk about the sandmining activities that have taken place at the Property Based

on the above it is clear that the DEC, the agency in charge of the regulatlon of the

environment in New York State, has serious concerns with respect to the.aetivities atthe s

Property.
In addition, in the same Newsday article, the president of the local'ciﬁic

association expressed her concerns about the potential environmental impacts of the: - -

activities at the Property.
Petitioners disingenuously argue that “Although the Town of Brookﬁafen-has ' L s

“ indicated their concern that no review of this pfoj ect has occdn‘ed uhdef'=fedefal orNew 8 g .
York environmental laws, the Town concedes that US Rail’s actions may:oe : 1n its VWOfd'sf",ﬁ':';_ :_ :
‘justified’ (i.e., exempt {rom state and local over31ght) ifitis actlng under Board |

- authority.” This letter, which was written by the Town Attorney one day after he had

learned about the activities at the Property, acknowledges that federal_preempt;pn__-_mayi_ o

have application in this matter based on what little it knew about the_Pe_ti'tioner";_ac'_t_iv'i_"t’ijea

at the Property and should hardly be viewed by the Board as Brookhaven’s ~

acknowledgement that the issuance of a stay in this matter will not harni any o_ther '. T

parties. Brookhaven believes that significant harm may be visited on 1ts env1ronment an
on behalf of its approximately 480,000 residents. For this reason, it has 1ndlcated 1ts
- intention to participate actlvely in this proceeding, commencing with its _op_p_osﬂ_:;onto the S

stay sought by petitioners.

D.  THE ISSUANCE OF A STAY IS NOT IN THE PUBLIC INTEREST |
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The issuance of a stay would allow Petitioners to continue construction without -
the benefit of any environmental review.
The Board has expressed concern about the misuse of the exemptxon process and
acted to prevent such abuse on numerous occasions. In this case, the Board spec:lﬁcally o
warned Petitioners about its concerns that the exemption process was belng abused when
it stated:
At the same time, however, Suffolk and Sills should be aware that if either
entity anticipates providing for-hire service over trackage tobe .
constructed, approval under 49 U.S.C. 10901 and an appropriate - _
environmental review would be required. While Suffolk has stated that.
Sills has not undertaken any construction of “rail facilities” at the Sills -
Road location, Suffolk has not stated that Sills has not constructed other
facilities at that location that mlght be converted in the future to rail
facilities. The Board would view with disfavor any future request for
authority to commence rail operations over trackage at this location. unless
the construction of that trackage has first been authorized by the Board
There is clear public interest in the Board ensuring that its exemptron proc_e_s_s 'i_sj P
not abused.  Moreover, there is a clear public interest in the Board ensuring ﬂ_na't aparty o
that claims an exemption or exception is applicable to it, provide adequate proof ofsame o

In this case there were several options available to the Petitioners that would have

permitted them to raise their purported exemption prior to the comme'neernent_ of

construction. The Petitioners could have file a notice of exemptiori 'based '6n49 USC§ o

10906 and sought a motion to dismiss based on their claim of operatmg a spur track

Alternatively, Petitioners could have sought a declaratory order, based on thelr clalm .of
exemption under 49 U.S.C. § 10906. Either option would have al-lowed_ ther’n to r'eceiv_e } g
the Board’s blessing prior to the commencement of construction. G-i'\t?en'.the" shifting |
nature of the representations that have been made to the Board in this proceedmg 1t is .

clearly in the public interest that the Board undertake a declaratory hearmg on the
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underlying arguments raised by Petitioners concerning their purportedly exempt spur _j_ e

track. At this point it is unclear what parties are undertaking constructidri' aﬁd :what' o |

parties will operate the rail line. Given this fact it is imperative that there be fuIl

- discovery as to the identity of the parties and their intended actions w1th respect to the :
property. b

In many respects the Board’s actions in this case is akin to situations Whef'e the__ i :

Board has revoked an exemption due to the fact that the exemption p'roces‘.s.- Was not..' y
appropriate to the transaction in question. For example, in Jefferson Tt er:'ntz'nal -.Rdtlrodtt-; :: T
Acquisition & Operation Exemption — Crown Enterprises, Inc., STB Fmance Docket No

| 33950 (STB served Mar. 19, 2001), the Board revoked the notice of éxemption becausc 11:
believed that the applicant was using the process to obtain property for non-rail purpo;;_gs .
using federal preemption as a shield. In addition, in Union Pacz.'ﬁc-Rai'lrdad - Operatzon

. Exemption ~ in Yolo County, CA, STB Finance Docket No. 34252 (STB Vserve-d Dee'.: 5,

2002) (“UP-Yolo™), the Board rejected the notice of exemption and found that the llne i

- which had been excepted industrial track, would not be operating as a_eoﬁ_lmor'l-_'caﬁ:ier_z"z S

subject to the agency’s jurisdiction. See also Northeast Interchange ftatlwa)@ LLC’— -

Lease & Operating Exemption — Line in Croton-on-Hudson, NY, STB F.i'na-nce;]f_)oc.l(e:t:ﬁ‘ o

' No. 34734 (STB served No. 18, 2005), in which the STB stayed the*éffecﬁveﬁé'ss of the S

exemption and ultimately rejected the notice of exemption ﬁled by Northeast Interchange_:'-.:?_: )
Rallway, LLC. Since it appears that there has been an abuse of the exemptlon process .

- and that Petitioners’ claim for exemption under 49 U.S.C. § 10906 is w1thout merxt 1t 1s L

clearly in the public interest there not be a stay of the Board’s de_clslon that re_qqlr_es_ -

Petitioners to cease and desist its construction activities.




CONCLUSION
In opposing a stay, Brookhaven submits that none of the criteria for a stay aremetm thls S
case. Those critetia are (1) inrsparable harm absent a stay, (2 likelihbod of sﬁéééss ol
the merits, (3) substantial harm to other interested parties absent a stay, and (4) the publlc-;_g_j:—_:'- o |
interest will be harmed absent a stay. Based on the foregoing, Brookhaven asks the |

Board to deny a stay of its decision dated October 12, 2007.

A CUTHBERTSON =
w Offices of Mark A. Cuthbertson
434 New York Avenue

Huntington, New York =~ N : _

(631) 351-3501 B

Attorneys for Town of Broo khaven ©

November 5, 2007
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VERIFIED STATEMENT QF
ROBERT F. QUINLAN

My name is Robert F. Quinlan. I am the Town.Attorney of thé:"qun of B
Brookhaven (“Brookhaven™). Iam the chief legal officer of Brookhaven, a large town of |

- approximately 480,000 people and 532 square miles in size. Brookhaven is loéﬁtea m
central Long Island, in the state of New York.

As the Town Attorney I am responsible for significant facets of local la.nd use L

regulation and code enforcement. In Brookhaven we have comprehenswe regulatlons - S

that govern, among other things, the zoning and site plans for fac1_11t1es such as.thgse' - - 7':

proposed for property involved in this proceeding. Those regulations gfe -inte_r_liczigc{ii_tol R
ensure that these facilities are sited in appropriate places. In addition,fil.u-s_iting' and |
regulating such faciliti.es we are required to follow the New York State Envitdnr‘.i'lerital:.'
Quality Review Act (“SEQRA”) (the state counterpart to NEPA) to r¢Vi§w the' )
environmental impacts of projects and to ensure, if such projects are.built_that- édéqﬁéféﬂ
environmental mitigation measures are implemented. N .
I submit this statement in support of Brookhaven’s reply to the petltlon for stay ..
submitted by Sills Road Realty, LLC (“Sills”), US Rail Corporation (“US Rall”) (Sllls
and US Rail are hereinafter collectively referred to as “Petitioners™). The proceedmg |
- before the Board involves property located on Sills Road in the hamlet of Yaphank 111 ' ¥ '

Brookhaven (“Property”). I have set forth below the history of this matter before the

Board, which clearly evidences how the Petitioners are abusing the _exempt;'on systel_n tp :f: e E

avoid appropriate state and local regulation.




On May 18, 2007, Suffolk filed another verified notice of exemption for the | 3
Property. The exemption was sought pursuant to 49 USC §10901 and 49 CFR §l 150 31
and indicated that Suffolk has reached an agreement with sills for the lease and operation P
of railroad trackage and facilities currently be constructed at the Property The lease
involved the use of approximately 11,000 feet of track on a 28-acre parcel. --In th'e _

| summary of the transaction, it indicated that the exemption involved e lease in cor’n'mon-'-;

carrier operation by a new Class III short line railroad (Suffolk) over railroad trackage Ty "

and facilities to be constructed. It contained an extensive descnption of the proposed .
facility, including that it will make provisions for rolling stock and construction ef an on— -
~ site overpass bridge, cross dock, intermodal container storage and receiving; handhng and o
storage bunkers with sufficient capacity to accommodate 500,000 tons of constructlon -
aggregates per annum. On June 1, 2007, the Board issued a decision 1nd_10at1ng _that_,
based on Suffolk’s intent to provide for-hire service over trackage, 1t eppear'sthet Sills:ﬁ. L
was constructing a line of railroad subject to the Board’s jurisdiction. _ It nOted thet under
* 49 USC §10901, Board authority is required to construct a line of railroad and that’ SlllS E
.has not sought Board authority for this construction. The Board furthér indic:at;e;dthet_ifi : ' _
- the Board were to accept Suffolk’s verified Notice as complete, B_oard action ‘rnight bei-- : =
seen as tacit approval of Suffolk’s lease and operation over.a line of- railroadthathasbeen
| constructed without Board authority and that because the Notice of 'EXeniption dldnot | :
provide sufficient information to make a definitive determination that exemption was ., |

appropriate here, additional information was necessary for Suffolk’s Notice ofExemption

to be considered complete. Suffolk was directed to file supplemental 'infonnation~by- T une .




21, 2007 describing its construction activitieé on the trackage to. dat¢ and_ahyi
construction anticipated in the future. | |
On June 15, 2007 Mr, Heffner wrote the Board a letter indicating.'that due t_o'a | -
change in circumstance, Suffolk had decided t0 withdraw its Nofice of Exemption.
On July 12, 2007, Mr. Heffner, faxed me a letter in my capacity as Town - :

Attorney to advise me that he represented US Rail, an Ohio based company and common . -

carrier short line railroad operating pursuant to authority granted by'thejfprmer"-iCC-hQ:ig
~the STB. His letter stated that US Rail has leased real property a:r_xd intended 'td_ construct :_ 'i.
and operate a “exempt spur” within the meaning of 49 USC §10906 a line of rail aﬁd' T ..
-related side tracks, yard tracks, turn outs, switches and connec‘;ing tracks '(colléctivglyéi__;_,:;';f A
- the “Rail Yard”) thereon for the purpose of operating a common carrier 'failrd‘étd and
transload facility at that location. The letter further indicated the Rail Ya;'d v.vill':-pr_ovide';___'_'-7 o
rail transportation services to customers shipping and receiving and/briransldad_i;ig’
- aggregate stone or other stone products as well as lumber, plywood, sheetrock;.'énd |
~ related construction materials and other merchandise freight and that asa corhrrfon cé&ier e
 railroad, US Rail’s construction of the Rail Yard are govemed by f_ec_ieralr I:a\& and Sub}ect :
to the exclusive jurisdiction of the STB. | |
It is important to note that at this point I was not aware of any a.ctivit.ies"ét the | o |
Property or any proceedings before the Board. At no point in his lettérr did Mr Heffner o
| indicate that there were any pending proceedings in front of the Boa'rd.""'Also?__ o
.conveniently missing from Mr. Heffner’s letter was any mention of thé involvefnehf'éf o

Sills or Suffolk. Twas left to investigate the location of the property because aler

Heffner provided were tax map descriptions of the property.




‘On July 25, 2007, Mr. Heffner addressed and mailed a letter to rne t_hat w-a's. "
identical to his July 12, 2007 letter, which was received by my office On_.JI..lly 27, 2007 |
while [ was away. | o

On August 13, 2007, the Board unaware of the new involve_ment,bjf: US Rall, '_ T
issued a decision in response to Suffolk’s attempt to withdraw its se'cohd lz\.I:otieek of
Exemption. It noted that in its June 1, 2007 decision Suffolk’s n_etice ef_'ex'erhl.?ﬁer.l Was B
found incomplete and it was directed to file supplemental inforrnaﬁ'o_ﬂ deSérihihg 1ndeta11 :
the construction of trackage, which, it noted, would appear to be line.of failree.t:_i__l'S_Llhje(_';dt::__y;"{.;.: _
to the Board’s jurisdiction based on Suffolk’s stated intention to provide for-hife‘_seﬁiee

~ overit. The Board stated that Suffolk had not provided it with the "supplement_:al' -

information required by its June 1, 2007 decision nor had it provided a substanfci_vﬁe' reason -

for its withdrawal. In failing to explain the situation, the Board stated that Suffoik' l"e.f.’t:":' v

unrefuted in its verified statement that for-hire service is intended for the trackage bemg

constructed by its affiliate Sills. The Board’s conclusion that Suffolk and Sllls were - KT ]
- affiliated was based on telephone conversations between Board staff legal counsel for o
' _. Suffolk. ' -
| The Board’s decision denied Suffolk’s request to tennihate_the.'precee'c:iing_. GlVen o
the concerns raised, the Board directed Suffolk to file the information required-_hy_.it._s_'_J:_i}hé :. i
1 decision, directed Suffolk to provide substantive reasons for the vs'/lithd::r'awél and explaln
whether it or Sills will provide for-hire service at the trackage The Boafd commented L

- where, as here, a party concludes that environmental thresholds will not be exceeded the

notice of exemption should explain why the transaction would not exceed the thresholds . |

or otherwise warrant the preparation of environmental docu:mentatl'_on.- L




The Board’s decision explained that if for-hire service wa.s intgnded for th_e
trackage being constructed by Sills then the “construction that has éithér alf_eél_djr occurred a
or will occur in the future is construction of a line of railroad subject to t:he'Bc.).grc'l."s '_ . -
jurisdiction, and the Board authorization for the construction .-'is requlredunder49 USC i: =
10901. The proposed construction of a line of railroad also requires that t_hé'-_]?;(jafd L
conduct an environmental review under the National Environmental Policy Act §§§ 49
CFR 1105.6(a)(b)(1).” o

In its decision the Board was justifiably suspicious of Petitioner’s activitiesand .

- warned:

The Board increasingly has grown concerned that persons using the notice = ="
of exemption procedures to obtain authority for the lease or other - -
acqulsltlon and operation of a railroad line may not be makmg a thorough

review of their circumstances prior to filing a verified statement thata' . e
proposal should be exempted from environmental and historic reporting -

because the thresholds at 49 CFR 1105.7(e)}(4) or (5) will not be met. See.

49 CFR 1105.6(b)(4), (c)(2)(i). Suffolk filed such a statement, but falied

to provide any explanation in its notice of exemption as to why the

anticipated movements of intermodal containers and up to 500,000 tons of
construction aggregates would not meet or exceed the Boards 3 train pér L

day threshold for environmental documentation under 49 CFR . . -
1105.7(e)(5)(ii}(A). Nor did Suffolk explain why the anticipated i 1ncrease S
in truck traffic would not meet or exceed the Board’s thresholds under 49

CFR 1105.7(e)(5)i)C).

In response to the Board’s August 13, 2007 decision, Suffolk filed a réspdné_e that
can only be characterized as evasive,
It is important to note that, when Suffolk received the Board’s August '1?3,' 2007 L

decision, which inquired about its construction activity, it had planned to or was in 'tljé':_izf e




process of commencing construction. Newspaper accounts’ make it clear th_a't'_
construction commenced at the Property in late August. |
Mr. Heffier wrote to the Board on August 23, 2007 and stated that the siraple”
answer to STB’s inquiry is that Suffolk and Sills never concluded any agreement or otherr_r
relationship with respect to the lease, construction, or operation of the rail facility a.nd _
incredibly also stated that “Suffolk has never undertaken any develo'p'm:ent- |
construction or other activity at this site.” He further stated Sills never und'eltpok any
- construction of rail facilities at the Sills location for the simple reason that Suffeik and _. : ,. =
Sills never consummated their agreement. | | : |
The statement in Mr. Heffner’s letter of August 23, 2007 that Suffolk and Sllls SR
never undertook any construction at the site is not only contradicted by newspaper
accounts that demonstrate that construction began in late August, but also by Mr
Heffner’s own letter to this Board of October 9, 2007, attached to the.pfescnt.Peti_tion.”' o
Attached to Mr. Heffner’s October 9, 2007 letter as Exhibit D isa timeline B
subrnitted by Mr. Heffner which indicates: “August 20, 2007 — Site clearing -
commences.” Clearly Mr, Heffner should have known of this cliehts’ ctearing .aictiv'itiessr :
before he wrote to the STB three days after they commenced, perhaps craftily,
representing to the STB that his now former client “Suffolk has never undertakenany :
development construction or other ectivity at this site.” Knowing full well that h_is chent,

Sills Road, had already started clearing. As both Sills and Suffolk hed.al_ready been

! In a newspaper account on October I, 2007 in Newsday, a Long Island daily newspaper it was revealed n.
late August, 2007 work was begun at the Property, which involved clear-cutting 18 acres of the site and the: -
mining of hundreds of thousands of cubic yards of materials. The article indicated. that US.Rail had 51gned
a 30-year lease with Sills. In this article, Gerard Drumm, the chief financial officer of Sllls mdlcated that ;
they intended to build a rail facility at the site. The article also made it clear that Petitioners were ~ e
attempting to make an end-run around the Board procedures that would have reqmred Board authorlzatmn .
and environmental review. _




- identified by the Board as “affiliates” in its prior decisions, the actiohs of _Q.n'.e are o X
attributable to the other in spite of Heffner’s efforts in his August 23,-2007 letter to |
distinguish them. |
Additionally, upon information and belief, the source of such inforrnatiort and:
grounds for such belief being conversations with the Town of BrookhetVen’S e

Commissioner of the Department of Waste Management, John Kowalehyk, and .reviét'f/'_.-;jf -

* aletter attached hereto as Exhibit A, one of the proposers who reéponding't(')"’the Town’s ".": o

Final Request For Proposals for the disposal of the Solid Waste Stream generated by the "

Town of Brookhaven, indicated that Sills Road had represented to others in the Waste
management industry that they “had commenced development efforts” at the SiIl__s RQat}' . |
site prior to August 23, 2007. Attached hereto as Exhibit A is a letter frotn thePres1dent :‘:'_ﬁ -'
of Sills Road Realty, LLC to Tully Environmental, Inc., a proposer for the t'erhoval ef |
waste materials stating the above. This also shows the real purpose to which the fac1hty :
~ is intended to be used, as [ have been advised by Mr. Kowalchyk that Tuily submltted the o
letter in support of their proposal for waste removal to show that the Sllls Road-s1te c_ou_l_d_
,..be used as a potential site for loading waste on to railcars in the future. | |
Thereafter, the Board, in a decision dated September 25, 2007, ztlidWed_ Suffotk:to
withdraw its Notice for Exemption. | This decision was based, in large_ part, oh: the'.
~ misrepresentations set forth in Heffner’s letter of August 23, 2007. | Si)eCiﬁeaIlj}, _th'e' '. . .
Board relied on the misrepresentations about activity at the site when 1t statec’l_w that

“because Suffolk states that neither it nor Sills has undertaken any construction of rail o

facilities at the Sills Road location or consummated any agreement with Sills Road to e




lease or operate over the proposed trackage, Suffolk has provided in'foi'm_atio‘l_ll_to support |

its attempted withdrawal of its Notice of Exemption.” : R R '. | = N o _j
Petitioners’ response was so rife with misrepresentations that the _'Board'-:hqg'p.' R ' j

note of this in its decision when it stated: e

Suffolk also asserts that Sills never anticipated providing for-hlre rail serv1ce . ' e : ‘
However, this statement appears to contradict Suffolk’s earlier statement that it - = B

“has reached an agreement with Sills for the lease and operation of railroad. P

trackage [at issue here],” through which “Suffolk intends to hold itself out as aci

common carrier to provide service to all potential customers . 2 Suffolk’s -

filing also appears inconsistent with the statement made by Suffolk’s counsel ina’

telephone conversation with Board staff that Suffolk and Sills are- afﬁhated partles-'-ﬁ o

(in that one owns a significant portion of the other). S

Given these suspicious activities and the patent misrepresentations 'that?hadf"be_cﬁf‘ o

made, the Board concluded with the fOIlowing admonition:

At the same time, however, Suffolk and Sills should be aware that if e1ther R
entity anticipates providing for-hire service over trackage to be ‘
constructed, approval under 49 U.S.C. 10901 and [sic] an appropriate _
environmental review would be required. While Suffolk has stated that . .

Sills has not undertaken any construction of “rail facilities” at the Sills -

Road location, Suffolk has not stated that Sills has not constructed other
facilities at that location that might be converted in the future to rail

facilities. The Board would view with disfavor any future request for =
authority to commence rail operations over trackage at this location unless

the construction of that trackage has first been authorized by the _Board._

Newspaper accounts that reported on activities at the Property métde it clearthat o o
Sills was constructing facilities at the location that would later be converted to rail
facilities, which was in direct contradiction to the representations Heffner made to:'-the Co

Board.

It was only after review of the above referred to applications, decisions én‘dbthof"_ - -

documents, as well as learning of the reported activity at the site, that the full Scope_'ana | S

? See Suffolk’s Verified Notice of Exemption at 3-4.




nature of the Petitioner’s activity became clear. Given that Petitioners” did nof' appeéff't'o o

have any approval from the Board, I wrote to Nancy Beiter of the STBon October 2,

2007. In that letter, I requested information as to what if any, authonzatlon US Rall had - |

received from the Board and to advise the Board that if such 1nformat1_on was _oot
forthcoming that Brookhaven intended to file a petition for a decléfatory _orde,f._' : ..
On October 4, 2007 Melvin F. Clemens, in the STB Office of Compl.ian'c:e'aoo S
.Consumer Assistance, wrote to Mr. Heffner and recounted that information thatwe had . '
provided to the Board with respect to the construction at the Property. 'Mr.-_Clemen.s_.n
Vnoted that Mr. Heffner did not deny that construction was taking place at the Slte
(although he had done so shortly a month before that) and did not assert US Rall had
received authority from the Board to undertake these activities. He noted: that uUs Rall
had sent letters to me in July, 2007 claiming that it was exempt from state and local law
Since US Rail had received no authority from the STB to construct-a ra11 faolhty; e

US Rail and Sills Road were directed by Mr. Clemens to cease activities at the 'si_te_ and fo '

provide the Board with a detailed account of activities taken in the area and to éi_cprlain‘.-f-f" S

why it did not believe Board approval was required. By this time, it was my EERIE L

understanding, that US Rail and Sills Road had already agreed with the New York State . B

- Department of Environmental Conservation to cease all activities until 'a mﬁmél
agreement could be reached. .

At this point it was clear to me that Petitioners had pulled what coulo-bé |
characterized as a “classic developer’s trick™: build now and beg forgivonéss _l.a_i:e_f..' Hérg; _

however, forgiveness should not be forthcoming. Eighteen acres of land have bcon clear- b

cut and hundreds of thousands of cubic yards of materials have been mined without any R




environmental study as to its impacts as required by both NEPA andSEQRAandwhat,1f
any, measures could have been taken in mitigation. Additionally, suchrcleari-r_rg :Was done .
n violation of Town Codes relating to clearing, site plan review, construct_ion_-acﬁﬁtiiéé
and sandmining. '
Thereafter, US Rail did submit a response that alleges that what it is now seeklng ' ;
to do does not require Board approval because it is a spur, 1ndustr1a1 team, swrtchrng Or _- _
side track within the meaning of 49 U.S.C. 10906, The merits of this argument are. = L
 addressed in the foregoing reply prepared by our counsel. | o
Petitioners disingenuously argue that “Although the Town of Brookha'veﬁ has o
indicated their concern that no review of this project has occurred under federal or Nerzv : |
York envrronmental laws, the Town concedes that US Rail’s actions may be, rrr 1ts words L P
“justified’ (i.e., exempt from state and local oversight) if it is actlng under Board |
authority.” This letter, which was written by me one day after I learned about th‘e |

activities at the Property, acknowledges that federal preemption may have apﬁli'eation' in. o

this matter based on what little it knew about the Petitioner” activities at the PYOPCrfYand e
should hardly be viewed by the Board as Brookhaven’s acknoWledgerrrent rhzrt __the‘ : E
issuance of a stay in this matter will not harm any other parties. Brookhaven Béﬁév__efs
that significant harm may be visited on its environment and on behalf o_f its. - _:.--;' -
approximately 480,000 residents. For this reason, it has indicated its_' inrentioﬁ to o
participate actively in this proceeding, commencing with its opposi‘ri_on t_o the. st?,y § Q;Igh t -
by petitioners. o

There are numerous agencies, organizations and individuals that are concerned ~ ©

with the potential environmental harm that my result from Petitioner’s'activities-é.t t_he.--:.: _.;i i




Property, including the New York State Department of Environmental Conset'vation. E
(“DEC”). As set forth in a newspaper account in Newsday 0.1_1 October1, -2007 (anneXet.l;
as Exhibit B), the DEC has issued summonses to the construction contractor e't the o
| - Property for mining without a permit. In that article, the regional d1rector for the DEC
l_ Peter Scully, states that “The most serious concern is that a development pro_]ect that calls.
| for the clearing of a 28-acre site and the mining of hundreds of thot_.lsands_‘of yatds_of .. : :
 cubic material could move forward without nay environmental re_view."’. | In that articlé’. -
US Rail’s president acknowledges that had received citations from DEC and that "it Wgsf % ., |

“in discussions” with the DEC about the citations that could lead to admmlstratlve

hearmgs Annexed hereto as Exhlblt C are two letters that DEC. has sent to counsel for

Sills and Suffolk about the sandmining activities that have taken place at the: Property In » i
 addition, in the same Newsday article, the president of the local civic assoc1at10n ..

expressed her concerns about the potential environmental irnpacts of the act__iVit}ieSj at:the .:'
Property. |
Petltloners suggest that “Although the Town of Brookhaven has mdlcated the1r . % -‘ |

concern that no review of this project has occurred under federal or New York |
environmental laws, the Town concedes that US Rail’s actions may be, in _its_ words.;,'
“‘justified’ (i.e., exempt from state and local oversight) if it is acting"un-dei" Board

authority.” This letter, which was written by me one day after I had Ie'é:rned abbﬁtj the
activities at the Property, acknowledges that federal preemption maty have epp_lieati_on:'_tﬁ- -
_:' this matter based on what little it knew about the Petittoner’ activ:ities_ at ttle Propet_‘ty and :'

should hardly be viewed by the Board as Brookhaven’s acknowledgement_'that th‘e o

issuance of a stay in this matter will not harm any other parties. Brookha")en'belie'\_;feé S




that significant harm may be visited on its environment and on behalf of its :
approximately 480,000 residents. For this reason, it has indicated its intehtion to ..
participate actively in this proceeding, commencing with its opposition to the _st'oy- sought -
by petitioners. |

I note in closing that given the lack of information given to the Board to date by
Petitioners, the shifting nature of the parties and the outright mlsrepresentatlons that
have been made, the Board should use whatever means are at its dlsposaI and 1nqu1re 1nto ";1__ -

the true nature of operations proposed at the facility and the parties involved.

* As further proof of this, I submit to you as Exhibit D a letter I received from counsel for Sll]S on October T
5, 2007 indicating that it previously advised the Town that the Property will be used for an “mtermodal '

- transportation center that will incorporate switching and a railroad siding from existing Long Island - .

Railroad tracks located on the property’s southern boundary as well as freight transfer areas” and’ further e
states that no municipal solid waste will be processed at the site. Counsel offered on behalf of Sills to enter_-_ e
into an agreement to that effect. Conspicuously absent from the letter from Sills’ counsel is any

representation that it would not process construction and demolition solid waste at the site, A neWSpaper ¥
account in Newsday on October 5, 2007 (annexed as Exhibit E) explains the close ties that Sills Road has to Er
the garbage industry and also reveals that US Rail has stated to this Board in a letter dated February 25,
2006 in the New England Transrail (annexed as Exhibit F) case that indicates that US Rail “generates a.
large part of its revenue from hauling solid waste materials” and further states that its'research mdlcates
that solid waste in the Northeast region of the United States is that region’s major outbound component for
export. It made these statements through its attorney who wrote a letter in support of the application of
New England Transrall which, as the Board knows, was seeking approval for its solid waste transload
facility.
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VERIFICATION

I, Robert F. Quintan, declare under penalty of perjury that the facts statcd m the
foregoing document are true and corvect, 1o the best of my knowledge, ll‘lfOI'l'l'ldthI'l and

belief. Executcd on this 5" day of November 2007.

it L2

Robert F. Quinlan
Town Attorney
Town of Brookhaven
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Sitls Road Realty (LG

Augusi 8, 2007

Qarial T. Scully

Vice President .
Tully Environmental, Inc.
127-50 Northern Botdevard
Flushing, New York 11368

Dear Dan:

You have inquired about the sttus of the Browokhaven Rail Terminal (ths "Terminal™).

Sils Rozd Realty, LLC has contracted for the construction and speration of a rail Yatliity to-transpiont
bulk commodities and merchendise freight. The Terminal will alsa have the capacity, 1o imnsload,
between frucks and rail cars, containerized freight. The Terrninal will cantain Approximatety 11,000 feet

of rack and taciiities 1o unload and termporarily store bulk commodities, principally aggregates.and-~

other stone products, and to transioad freight between trucks and rai cars.

We have commenced develapmant efforls at the site of the Terminal and expact the Terr_nihé_l-_to,qe . :

fully operationa) ro later than December, 2008.

We believe the Termina) will pravide a crucial and cosl effestive transponatiun,aﬂétﬁativé lo Lang. :

lsland businesses, act as a catalyst o asonomic development within end around the TﬁWﬂfS?Empire : T

Zone (within which the site is localied) and significantly reduce truck traffic congestion,

If you require any addiional information, please feel free to confact me at your cotwvenienge,

Verytly yolrs, |
o o oo .
“_f:’.' . ‘:- "'/‘{ . P S / .
S b f;}“{"" j:( Lomrivry ""?L‘-"--—-“'—n-..
Andrew Kaufragn ra
Président I

486 Underhill Boulevard, Suite 103 Syosset, NY 11791
Tel. (516) 3844433 Fax (516)677-1911
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ne{vsday.com/news/local/ny-ﬁraﬂosm,o,3592796.story
) Newsday.com | __
 Work started for Yaphank rail site without apprVals'__-
BY JENNIFER SMITH AND ERIK GERMAN SRR R R

Jennifer.smith@newsday.com

erik. german@newsday.com - )

10:59 PM EDT, October 1, 2007

An Ohjo rail company working with Long Island asphalt
plant owners has cleared 18 acres in Yaphauk and -

~ excavated mountains of sand in preparation for building a { S
rail-to-truck transfer site -- without having sought any = [
government approvals.

The state Department of Environmental Conservation has §
issued citations for mining without a permit to Watral :
- Bros., the Bay Shore subcontractor preparing the site, and
- to the owner of the land -~ Sills Road Realty, 2
) consortium of local asphalt plant and construction
- business owners with offices in Syosset.

Work at the site was voluntarily halted by Wednesday — [[SRSSEE..
evening, said DEC regional director Peter Scully. "The R __
~most serious concern is that a development project that calls for the. clearing of a 28-acre site and the -
mining of bundreds of thousands of cubic yards of material could move forward without any~ "¢
environmental review," Scully said last week. R -

Fedeljal defensc_e

 The railroad involved - U.S. Rail Corp. of Toledo, Ohio, which has signed-a 3O-yearfléa.;$§_w_:i-tﬁ78ill.si R
Road Realty -- says federal law allows railroads to undertake such projects without state and local = . -
- permits. Earlier this year, the same landowners attempted to set up their own railroad to'operatearail =

spur at the site only to abandon the tack when the process became "unduly complex and complicated,”
said Gerard Drumm, the chief financial officer and council for Sills Road Realty. And this summer, the
state rejected the company's bid for rail bond funding in part because the Department of Transportation = -
didn't have evidence that Sills Road Realty or U.S. Rail were authorized to operate as rajl companiésin
the state. - : A

: The 'DE_C visited the Yaphank site Monday to make sure work had not resumed, sa1d Scully Drumm B :
- and U.S. Rail president Gabriel Hall said their companies are "in discussions" with the DEC about the

‘citations, which could lead to an administrative hearing if the parties cannot resolve their diffé;ggqg_s; SR L

», A big haul -

A htfp://Www.newsday.com/news/local/ny—lirai10927,0,2391596,pri11t.story




Work started for Yaphank rail site without approvals -- Newsday.com . Pégé: 20f3

Brookhaven town spokesman Tom Burke said a town inspector estimated about 1 ,OOOcub1cyardsof

. sand was being removed from the site each day. "Judging by the size of the hole it could have'been ~ -

3 ~going on for six weeks," Burke said. At that rate, at current prices, the sand could sell for $330,000t0 -
~ $750,000. o CL s T

"We're not a sand-mining operation," said Drumm. "We're excavating for a coﬁs'ﬁ'ucﬁbn ptbjéct _im_der-
state law that isn't mining." Drumm said Friday the sand was being sold. N S

Re'sidents say they first learned of the project in late August, when they saw i;:laclﬁnery topplmg trees at
the site, which is about a mile from homes. ' T e

"We had no clue who, when, where, what was going on," said Fran Hurley; preéidenfcfigi_f the Yapha.nk _ | ,
Taxpayers and Civic Association. Hurley said residents are concerned about the traffic from the project, .
- and whether the excavation could affect groundwater resources deep below the site, = - el S

Representatives of U.S. Rail and Sills Road Realty say they have communicated a number of tunes mth
- thetown and that they are working to address residents' concerns. o S

- Drumm said the industrially zoned site is suited for their facility because it is close to the LIEHeadded '
“that it also lies within the town's Empire Zone -- an area where businesses get state tax creditsfor- - .
ventures that attract capital and create jobs. He also said the facility would reduce localtruck traffie.” - -

. Sills Road Realty first discussed the project with Brookhaven officials in January: Thej_’théﬁ_ methth
.~ the Suffolk planning department, Drumm said. Town and county officials characterized the discussions
- aspreliminary. ‘ ' :

"~ 7 "Quite a surprise

‘County public works department's chief engineer William Hillman said his depaﬂ‘:'meqt had no ig:leiq;that :
work had started until late August, when they saw bulldozers in action. Hurley said the company. only.
met with her group after she contacted them herself, Ch e

‘Brookhaven town spokesman Burke said the town exercised "due diligence" and récgin_r‘n'endéasﬂﬁtithe o 5
railroad contact local civic groups. : : T

- U:S. Rail told Brookhaven officials in a July 12 letter that they intended to start work in'the next'30
‘days. On July 20, town officials met with a project backer, who they said repeated that they could”: =~
bypass local and state controls because railroads are overseen by the federal Surface Transportation~
Board. Said Burke: "It is argnable whether the town should have demanded to see the exemption, bitit -

‘“;_'mainly_existsjnlawandmﬂe_presumedih&y_qual.iﬁed_formthehexempti.qn,-'i_ByI_ke_said.'f"'

- Barlier this year Sills Road Realty had tried to set up its own short-line rail company under the name -
* Suffolk and Southern Rail Road. In May, Suffolk and Southern filed a notice of exemption with the -
. Surface Transportation Board secking federal authority for the project. But the board indicated that the -
project would require Board authorization -- as well as an environmental review. R

* Fallinto disfavor
c That's'When Suffolk and Southern withdrew its appiiéation. The board's decision in thematter,released .

~last week; said that it would "view with disfavor any future request for authority to commencerail. -« .
operations of trackage at this location unless the construction of that trackage has first been authorized .

- http'://www.nemday.com/news/loca1/ny-ﬁram927,o,2391596,print.story
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bjf the Board." o 7 -
, j U.S. Rail has not submitted filings on the Yaphank project to the Board. Railroad president GabnelHall
said his company does not have to file a notice of exemption because U.S. Rail is already recognized by
the Board as a common carrier in Ohio. S I SR R
A Surface Transportation Board staff attorney said the board could not deté_mﬁne -wheiﬁher US Raﬂ has -
- operating authority for the Yaphank project unless a complaint is filed. As of Monday, nobody had B
formally done so. - : ' SR :

Copyright © 2007, Newsday Inc.

http://www.newsday.com/news/local/ny-_ﬁ:aﬂo927,0,2391596,print.story L T iepoor o e
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New York State Department of Environmental Conservation.. ~ = - 4

Office of General Counsel, Region One -

Stony Brook University

‘50 Circle Road, Stony Brook, New York 11780 - 3409
- Phone: (631) 4440260 ~ FAX: (631) 444-0348

Website: www.dec.stafe. ny.us

November 5, 2007

VIA MAXL & FAX (202) 296—3939
Joht D. Heffner, Esq.
1750 K Street, N'W., Sl.utc 350

- ‘Washington, D.C. 20006

RE: 28 acre site at Sills Road, Yaphank
‘Dear Mr. Heffuer:

Thank you for your letter of October 12, 2007, clarifying the mtended uses for the subject
site. As]believe you are already aware, the New York State Department of Environmental -
Conservation (“Daparuncnt”) has issued Administrative Tickets to Sills Road Realty, LLC and

- Watral Brothers Inc., for mining without a permit as required by Environmental Conservatmn
Law Article 23 - the Mined Land Reclamation Act. I have been advised, and'] believe:a deczswn _ i
 issued by the Surface Transportation Board (STR) on October 12, 2007 (STB Finanog Docket
- No. 35036) directs, that all activities at the site cease pending further action by the STB, wh1ch
would also include the cessation of any mining activities,

, Your letter indicates that your client intends on cooperating with the Town of e
Brookhaven to address operational concerns with regard to intended uses of the subject s:te. Th13
- sounds like an excellent posture for your client to be taking.

As Thave previously adwsed Ms. Biblow, in order for yaur clxent to be gxanted an
' exemptiot from the guthority of the Department to regulate mining at the subject site; sither site
. plan approval must first be obtained from the Town of Brookhaven, or a sufficient demonstrahon
. shall be made to the Department that the proposed activities are entitled to preempﬂon and have. .
. underpone the necessary envifonmental review. In the absence of the foregoing, mmmg at thc
- site thhout the benefit of a permit from the Department would be & violation. .

The undersigned may be contacted directly at (631) 444-0262, to disenss this matter

Acbng Regional Attorney

~se: Charlotte A. Biblow, Esq. vig mail & fax (516) 227-0777
Peter A. Scully, Regional Director, NYSDEC
Robert Yager, Mined Land Reclamation Specialist, NYSDFC
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: New York State Department of Environmental Conservation

Division of Legal Affairs, Region One

Steny Brook University

50 Circle Road, Stony Brook, New York 11780 - 3409
Phone: (631) 444-0280 + FAX: (831) 444-0348 S Vo
Website: www.dec.state. ny.us . Almmra G,anm "

October 4, 2007

VIA MAIL & FAX (516) 227-0777
Charlotte A. Biblow, Esq.
Farrell Fritz, P.C.
' 1320 RexCorp Plaza
Uniondale, NY 11556-1320

RE: 28 acre site at Sills Road, Yaphank
Dear Ms, BiblOW'

In order for your client io be granted an exemption from the authority of the Ne.w York
State Department of Environmental Conservation (“Deparment™) to regulate mining at the o
subject site pursuant to Environmental Conservation Law Axticle 23 - the Mined Lang s
- Reclamation Act, either site plan approval must first be obtained from the Town of Brookhaven,
or a sufficient demonstration shall be made to the Department that the proposed activities are
entitled to preemption and have undergone the necessary environmental rewew In the absence
of the foregoing, mining at the site would be 2 violation. o

" 'The undersigned may be contacted directly at (631) 4440262, 10 discuss this iﬁaﬁcr-:
further, : oo R

Acting Regional Attorney

oo Peter A. Scully, Regional Dlrector NYSDEC
‘ Robert Yager Mined Land Reclamation Specialist, NYSDEC




EXHIBITD




10/8/2007 1:58:05 PM  Pescitelli, Yvomne  Farrell Fritz, P.C. . Page 2

'EFarreﬂ Fritz, PC o

1320 RexCorp Plaza
Uniondale, New York 11556-1320
Telephone 516.227.0700
Fax 516.227.0777

www.fartellfritz.com
Charfotte Biblow
Partner . .
Direct Dial 516.227.0686 . -~ OuwFilNo.
.Direct Fax 516.336.2266 ' c 20375100 .
chiblow@farrelifritz.com . ST

October 5, 2007

Via Fax and First Class Mail

Robert F. Quinlan, Esq.
Town Attorney

Town of Brookhaven

One Independence Hill

3rd Floor

Farmingville NY 11738-9807

Re:  Sills Road Realty, LLC

Dear Mr. Quinlan:

As you know, this firm represents Sills Road Realty, LLC, (hereinafter “Sills Road”), the
owner and lessor of property focated at Silis Road, Yaphank, New York. As you alsoknow, US &
Rail Corporation is the lessee of that property (hereinafter the “Brookhaven Rail Teminal™). 1. = -
am writing this letter to clarify some misconceptions that have arisen about the Broekhaven Rail ..~
Terminal. There have been statements made claiming that the Brookhaven Rail Terminal will be -

. a municipal solid waste facility. That is incorrect, N

We previously advised the Town that the Brookhaven Rail Terminal is an-intermodal .- .
transportation center that will incorporate switching and a railroad siding from existing Long' -~~~ *
Island Railroad tracks located on the property’s southern boundary, as well as freight- transfer R
areas. The Brookhaven Rail Terminal will principally handle aggregates’ and ather ‘stone: .-

- products, fumber and other construction-related materials, No municipal solid waste collectio
- has ever been contemplated at the Brookhaven Rail Terminal, Indeed, our client and US:Rail. _ AR
- prepared to enter into an agrcement with the Town that would preclude our client, U'S Rail and = -
any other wser of the Brookhaven Rail Terminal from conducting municipal- solid waste .
operations thereon without first obtaining all required governmental approvals, - o

Bridgehampton . East Hampton . Melvitie . New York - -
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Mr. Quinlan
October 5, 2007
Page 2

As our client has stated and done in the past, Sills Road. will fully cooperate with the =
Town to address all legitimate concerns regarding the operation of the: Brookhaven “Rail
Terminal, We look forward to completing a facility which our client believes will be a catalystto =
economic development and job growth within the town’s Empire Zone and a significant solution .
to the pressing issues of truck safety and congestion on Long Island’s roadways. o L

Very fruly yours, o e T
Charlotte Biblow TS NP

cc: Mark Cuthbertson, Esq. (via fax and first class mail)
Peter L. Carry, Esq. '
Gerald Drumm (via fax)

FFDOCSIV69218.01
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PROFESSIONAL CORPORATION ' H_T;? 3: g :
ATTORNEYS AT LAW BB

-, RAYMOND H.BERRY -
A Neapyy po ;- RAYMOND H.BERRY
\ - I H I - A1891 2 1959)
?::gaoi\lépn:' guﬁm:f 900 VICTORS WAY S E -i‘ R, A;Hgﬂo?’%y&u‘_j_ )
HARVEY B. WALLACE |! SUITE 300 o vl il | ‘-5°;_—Fﬁéf1{é’ﬂic£h;'-ﬁ'ge)YDEL S
" ROBERT W. MORGAN ANN ARBOR, MICHIGAN 48108.270' - : (1928 - 2008y
DENNIS M. MITZEL {734) 668-4100 N PR

R R ST
THOMAS E. DEW - FACSIMILE (734) 668-4109 e " JOHN L KING .
DONALD F. CARNEY, JR, - - Ji RETIRED. -

SRUCE o paaPHY ¥ DETROIT-OFFICE : AFFILIATED OFFICE:"
BRUCE . (313) 496-1200 i g AMROS PARTNERS " 1 .
.?3:'DPM'I-|FE?:I;INTON ' R OE“BRlsmg'smEggl'ﬁszE o
P, - T. PETERSBURG, RUSSIA- 180000
GEORGE H. RUNSTADLER, lI* E?;ﬁﬁ.gﬁged‘mgs BIRMINGHAM OFFICE T O11-7-812.164.4872. o -
MARK E. STRAETMANS (yffice GF Prow (248) B45-9680 soF Souigir . s
HUGH B. THOMAS : . "
4 T T ALSOAUTHORIZED T IN =
MICHAEL J. ROBERTS Pow oA ?’fif‘}“ E-MAIL: e-mail@berrymoorman.com . FLORIDA i TE N
- PATRICE M. TICKNOR Brhoov e WEBSITE: www.berrymoorman.com 1ALSO AUTHORIZED T

TICE.IN .
TERESA V. FLEMING A RUSSIA AND. THE COMMONWEALTH
BRUCE M. STONE " - OF INDEPENDENT STATES . - > . .

: Part Of- . 4 ALSO AUTHORIZED: TG BRACTICE 1N, - '
, ggg-?? :‘;';E'LFB RKER Public Hecord Reply to : " QNTARIO. CANADA, KEW YORK AND

LOUISE L. LABADIE : Ann Arbor Office . o WuiNois .
DANTE M. BENEDETTINI : o

‘1

GEORGE M. THOMAS, JR. January 25, 2006

TERRENCE E. KEATING, P.C. + . N 4 R I
ALBERT TAYLOR NELSION, JR., PLC+ g 74 Q- :
SIMON EDELSTEIN t» ‘3 /\‘ .. P _:- .
Vemon Williams, Secretary FD o 34747 R

-

* - United States Surface Transportation Board
Washington, D.C. 20433

RE:  New England Transrail, LLC D/B/A Wilmington and Wobum Railway - Petition for. -
Exemption from 49 USC 10901 to Acquire, Construct and Operateas'a Rail Carrier on: -
Tracks and Land in Wilmington and Woburn, Massachusetts e FRALIETI

Dear Mr. Williams:

- operations in Ohio. Our client generates a large part of its revenue from haulii;_'g:._—éql:iéf_"lwgis‘_te _,_
materials. The parpose of this letter is *5 corument in susport of the abova captioned petition:” -

This office is general counsel to US Rail Corporation, a Class III short lmerallroad ¥

Like many short line railroads, a major focus of our client’s service is-to- identify

- commodities suitable for rail transportation into and out of its local markets; condiict or arfange

for the transloading of those commodities onto or off of rail cars; and to assemble an ]

cars for long-haut carriers. Suitable transloading sites are a critical component for our services

. and we are continuously secking financing entities willing to- invest the. capital ‘for. their

- development. An integrated national rail system relies on all of its components for ts succes:
- whether these components are long-haul rail lines, regional carriers, switching yard or*loc
transloading facilities. ' T

Delivering Solutions to Qur Ciients Since 1926
Commitment  Quality » Excellence




BERRY * MOORMAN
January 25, 2006
Page 2

Our research indicates that solid waste in Northeast region of the United States is that -
region’s major outbound component for export. Because of the high volumes and dense bulk,
loads of solid waste are ideally suited for rail transportation. In order to attr_act_thi's,,c';ommodity,
railroads must be able to locate suitable transloading facilities (meeting the appropriate local -
health and safety requirements) in order to interface with local customers.” Without transloading
facilities such as the one proposed in this petition, the entire system will suffer because this rail _
traffic will not be generated for long-haul carriers or other short lines at the destination end:*.

not distinguish between waste and other commodities when defining transportatio tivities'to:
include the lifting, storage and handling of materials despite efforts by some members:-of
Congress to do so. The Board should not draw that distinction either. BT L

In passing the Interstate Commerce Commission Termination Act of. 1995, Congress did

Rail transportation of solid waste has considerable environmental, social and fiscal
benefits over long-hau! trucking of this commedity to distant landfills, including: (i) reduch-air
emissions; (ii) improved highway safety and reduced road congestion; “and (iii) decreased.
- damage to roadway caused by over-the-road long haul trucking. T R Sy

In addition to pointing out some of the benefits generated by the New EnglandTransrall :
project, we also caution that, should projects such as the this transloading facility be inordinately -
delayed, or otherwise bogged own in “red tape”, it is likely that capital sources will be
discouraged from investing in the rail industry. The damage from such a loss of access to capital
for operations and expansion of the railroad industry (particularly Class’ I railroads) :is -
incalculable. ' o IR

For this and the other foregoing reasons, we urge you to expeditiously approve the above ™
captioned application without delay. Please do not let competing interests or parochial -logal - -
concerns cloud the issues and abuse your administrative process; but rather allow the Board to -
continue to develop and improve a nationally integrated rail system. ' e

Thank you for your consideration.

Sincerely,

TED/cle

cc: US Rail Corporation

GADew\Clients\NORTH AMERICAN RAIL GROUP\General Corporate (#007)060125 Lir STB re New Englend Transrail.doc -~ -




CERTIFICATE OF SERVICE

I, Mark A. Cuthbertson, certify that, on this 5™ day of NOvémbér;' 2007,Icaused a

copy of the foregoing document to be served by e-mail on all parties ofrecordeTB

Finance Docket No. 35036.

}126( ﬁ."Cuth’oertson ' LA R S
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