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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL ROAD LLC
—-—- LEASE AND OPERATION EXEMPTION -—-
SILLS ROAD REALTY, LLC

PETITION FOR RECONSIDERATION
OF
DECISION SERVED OCTOBER 12, 2007

PREZFACE

Pursuant tc £9 CFR 1215.3, Sills Road Realty LLC
("S1lls”), &nd U S Rail Corporation (“J S5 Rail”) pe:titicn
the Scurface Transpcrtation Board (“STB” or “Board”) for
reconsideration of its decision served on October 12, 2007,
directirg Suffolk & Soutnern Rail Rocad (“Suffolk”), Sills,
or U § Rail, or any other related entity conducting rail
construction in Yaphank, Brookhaven, or in the wvicinity to
immediately cease that activity and obtain construction
authority from the Board pursuant to 49 U.S.C. 10901 (a) or
obtain a decision from the Board finding that such activity

does not require Board approval.
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By separate petition filed October 18, 2007, these
parties sough- a stay of that aecision or the grournds that
the Board’s “cease and cesist (construction work)” order 1s
causing Petitioners irreparable harm,

For the reasons articulated below, Petitioners conterd
tkhat the Board’s October 12, 2007 decision i1nvolves
material error as 1t failed to consider, reference or
oLtherwise discuss either STB Office of Compliance and
Consarer Assistarce Director Melvin F. Clerens’ letter of
Octcoer 4, 2007 to Pet-tioners’ cournsel, or counsel’s
detailed October 9, 2007 letter response, thereby denying
Petitioners’ procedural due process. The Board’s decision
cveriooked Petitioners’ unrefuted highly orobative
ev_dence, submitted i1n a zirely warner, and properly
referenced to the controlling statutory and case law, that
their activities were exempt from Board authority.

Irstead, the Bcard cited ar unverifred newspaper report ard
a letzer from the local muricipality as gravamen for
entering 1ts “cease and desist” order.

The Board’s 1ll-considered action necessitates

thorough reconsideration.

1 suffolk 1s no longer participating in the project, and
consequently takes no part in this petition In the event the petition
for reconsideration were to result in the decision of October 12, 2007
being vacated or modified, Petitioners request entry of the resulting
order as to all parties to this docket
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STATEVENT QF ZACTS ANC PROCEDUZAL HISTCORY

Tris proceeding commernced May 18, 2207, when SufZolk,
a ror-carrier, filea a ver_ i1ed rotice oI exemptior under
£9 CFR 1150.31 seek-ng —c lease ard cperate approximazely
11,000 fee:z of track to be coastructed on & 28-zcre parcel
0f land 1n Yapanank, ar unzrncorporetea hamlet within the
Town of Brookaaven, Suifcik Ccurnty, KY. Sills, also & ncn-
carrier, was cr-ginally vlanairng te utilize tnis track as a
private side track.-

In a decisicn served June -, 2007, the Board found
Suffolk’s exemp.ion notice incerglcie and directed Suffolk
te f:le supplementel nforration descripzng the
ccnstructzon activities on the tracxage undertaken to date
anc any construction anticipated ir the future. On Jure
15, 2007, Suiffolx filed a letter reguest:nc wilhdrawal of
-ts notice of exemptiorn due to a change in circumstarces.

Stbsequenzly, by decision served August 13, 2007, the
Board found :hat Suffols had fa-led to sufficiently expla:-n
theiLr proposed witndrawal and dorectea Suflolk to file, by
August 23, 2097, <the zrformaticn requaired by the Jure 1

deciszen. In addition, the Boardc orderec Suffaolk to

2 The subject trackage will consist of a translcad:ng facility with
a small network of yard tracks and will be known as the Brookhaver. Ra:l
Terminal !
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explain whether 1t or Sills anticipated that for-hire
service would be provided over the trackage being
constructed. Suffolk replied that because it never
concluded any agreement with Si1lls regarding the proposed
transaction, Suffolk never in-tiated constructicn
actavities. Sillis, as &n irndustrizl customer, never
irntended to provice rail service to anyone. The Board
thereupon permitted Suffolk to withdraw 1ts notice of
exemption,

The respective roles of Sills and Suffolk 1in this
project are described i1n the following paragraphs:

S1lls 1s a distributer of stone and other construction
products whose role has always been and always will be as
the praircipal custcmer of the Brookhaven Rail Termiral.
Suffolk 1s a minority investor (20%) in Sills, whose
principals have experience with intermodal equipment and
logistics.

As a consequence of the Board’s June 1, 2007 decision,
1t became clear to Si1lls that the services Suffolk intended
to provide at the Terminal could more expeditiocusly and

conomically be orovided by an existirng rail carrier
operating withain the Board’s jurasdiction and established

criteria regarding corstruction of an exempt spur.



On June 15, 2007 Suffolk requested 1ts notice of
exemption be withdrawn. Thereafter, Sills entered into an
agreement with U § Rail, an exis=incg class III rail carrier
3 to construct and operatc the subject trackage as an
“exempt spur” under 49 U.S.C. 10906. As an ezxisting
carrier, U S Rail did not and does not require any Board
authority to construct and operate an exempt spur.

On Octcber 2, 2CC7 an article appeared -n Newsday, a
local Long Island paper, concerning U S Rail’s actavities
at Yaphank (Exhibit A). That same day, the Town Attorney
for the Town of Brookhaven, NY, (the "Town”) wrote to the
Board seeking information about the project (Exhibit B}. On
Cctober 4, 2007, Mr. Clemens wrote to counse. for
Petitioners stating his belief that the subject
construction required Board approval under 49 U.S.C.

10901 (a) (Exhaibit C).

Mr. Clemenrs’ letter directed Petit:-oners’ counsel to:

“[Aldvise the Board 1n cetzil, by & respense due to

me no later thar October 9, 2007, of any and all

activities undertaken, or being underctaken, 1n
vaphank, Brookhaven, or anywhere in that vicinity,

by U S Rail Corporation, or by any entity on its
behalf, or by any other entity that you represent.

3 U S Rail was origirally organ:i:zed as The Great Miami & Scioto

Railway Corpany See The Great Mzami & Scioto Railway Company - Change
in Operacor Exemption -.Certain Lxnes of the City of Jackson, OH, STB
Finance Docket No 32417 {served Jan 20, 1994) Suffolk had initially
intended to engage U S Rail to operate the subject track as a
contractor under Suffolk’s STB operating authority
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If you believe that any of these activities do not

require Board approval (whether as an ‘exempt spur’

or otherwise), tell us why you believe that to be the

case.”

Mr. Cle~ens further ordered that the work at the s:te not
be resurmea -n any Zorm until Board authority was cptazned
or the Board determined that 1ts authorizataion was not
required. (Exhibat C.)

On October 2, 2007, petitioners filed a detailed
response ©o Mr. Clemens’ letier, describing the activities
undertaxen o date,! cescribirg the proposed facility ir
detail, and mainta-nirg that the proposed constTtruction was
an “exempt spur” under 49 U.S.C. 10906 (Exhibait D).

The Board’s October 12'" decision imposing a “cease and
desist” stop-work order upon Petitioners references neither

Mr. Clemens’ Octoker 4th letler, nor petiticners’ October

9th response thereto.®

* Those activities included attending meetings between Sills Road

Realty (the owner of the land on which the facility is being
constructed) with state and local officials to discuss this project,
consultations with officiails at the New York State Department of
Trangportation abou: funding for the prolect, discussions and

negotiat ons with the New York & Atlantic Railroad (NY&A) and CP Rail .

about through transportaticn of inbourd and outbound cargo, design of
the rail terminal and related facilities, ordering of material for the
construction of those facilities, and the c¢learing of land in
anticipation of construction of those facilities As yet, neither U §
Rai1l nor any other entity has constructed any railroad track

3 The Board’s October 12" order references letters from
Petitioners’ counsel to the Town Attorney dated July 12, 2007 (Exhabat
E) and July 25, 2007 (Exhibat F)



SUMMARY OF ARGUMENT

Petitioner U § Rail, an existing Class III common
carrier railroad, intends to construct and operate a rail
terminal for the receipt and transloading of construction
materials along Long Island Rail Road (“LIRR”) track in
Yaphank (Town of Brookhaven), NY. Although exclusive
jurisdiction over railroad operations 1s vested in the
Board by 49 U.S.C. 10902, the tracks serving the terminal
are being constructed under 49 U.S5.C. 10906 as an exempt
disconnected spur cf U S Rail’s other operations. Hence,
construction of the spur 15 not subject to Board
regulation.

After site preparation operations were underway, &
local newspaper published an article questioning the
apparent absecnce of construction authorization for the
work. The Town thereupon wrote to the Board seeking
information in this regard. The Bcard, acting thrcugh 1its
OCCS Director, corresponded with Petitioners’ counsel,
soliciting a detailed explanation of what was taking place

in Brookhaven.® Petitioners furnished their detailed

° On September 27, 2007, Petitioners voluntarily suspended work in
response to discussions with the New York State Department of
Environmental Conservation



explanation in a timely manner. However, the Board took
preemptory action, without considering Petitioners’
exrlanation, 1ssuing a decision directing Petitioners to
'‘cease and desist’ work until they had taken steps to
obtain either Board authorization to proceed, or an
administrative declaration that no authorization was
necessary.

Consequently, the Board’s decision involves material
error in not only failing to articulate a valid legal basis
for enjoining the site work, but also in failing to
consider Petitioners’ timely and highly probative

submissions, thereby denying them due process of law.

ARGUMENT

i

. retitiorers were DJenied Due PFrocess - A Material Error
Necessitating Reconsideration

A petition for reconsideration will be granted upon a
showing that the prior Board action involves material
error. 49 CFR 1115.3(b) (2). Petizicners seek the Board’'s
recorsideration of -ts October 12ta decision on tne grounds
of material error because: (a) the decision neither cited
nor discussed any legal authority for entering an order

directing Petitioners to suspend construction activity, and

{(b) the cecision failed to corsider or discuss Petitioners’



detailed arguments for a contrary result set forth in their
October 9" letter to the Board. The Board’s decision also
failed to reference ¥r. Tlemens’ Octcoer 4 letter to
Petitioners’ counsel. The only i1tems c:2ted by the Board in
support of 1ts ruling are the Town’s October 2, 2007 letter
and the Newsday article. Petitioners’ contend neither item
1s probative, let alone dispositive, on the jurisdictional
questions Mr. Clemens rzised 1n his October 47" letter to
Petitioners’ counsel.

The Board issued 1ts October 12, 2007 Order under a
reopened Docket Number relating back to the withdrawn
Suffolk & Southern petition, a proceeding to which U S Rail
was not & party.

The Board improvidently issuved 1ts decision after
reviewing only a partial record. Had the Board reviewed and
considered all the available evidence, Petitioners submit
the jurisdictional questiors would have been answered, the
1ssues resolved, and the need for entry of & cease and
desist order would have been obviated.

Instead, by issuing its order, the Board denied
Petitioners procedural due process by denying them an
opportunity to be heard. Tne Board’s action caused and
contlnues to caase 1rreparable harm upor the Petaitioners.

Under the circumstances, the Board has both the duty and
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the obligation to cure this miscarriage of justice by
reconsidering 1ts prior decision and rescinding it.
II. Petitioners’ Construction Activities are Within

the Board’s Jurisdiction and Exempt from any Need
for the Board’s Apnroval

Petitioners corlend that construczion of the
Brookhaven Rz1il Terriral as & Secticon 10906 “disconnected
spur” of U S Rail 1s exempt Irom the need for prior Board
approval.

As the Board knows well, the determination as to
whether a specific piece of railroad 1s an “exempt spur”
under 49 U.S.C. 10906 (for which no licensing authority 1is
recessary 1in order to construct or operate) or a “line cf
railroad” under 49 U.S.C. 09C1l (for which authority 1is

required) 1s a mixed guest-on of fact and law. New Orleans

Terminal Co. v. Spencer, 366 F.2c 160, 164 (5th Cir. 1966),

cert. denied 386 U.S. 942, 87 S. Ct. 974, 17 L. EQ. 2a 873

(1967): cited 1n Illinois Commerce Com. v. United States,

779 F.2d 1270 (7% Cir. 1985). The determlnatlonl of whether
a partxcular track segment 1s a "line of railroad”,
regulring Co—ission author:zzaticn pursaant to sect:zon
10901(a), c¢r a "spur, industrial, team, sw-tching, or side
track,” exempt from Commissicn [now Board] jurisdiction

turns on the intended use of the track segment, not on the

11



label or cost of the segment. Nicholson v. Interstate

Commerce Com., 711 F.2d 364 (D.C. Cir. 1983).

Nichclscn holds that main or pranch lines of railroad,
that 1s, lines des:-¢red and used for continuous
trarsportation service by throach trarns between different
polnts of shipment or travel are subject to section
10901 (a). However, that mass of "tracks”" (as distinguished
from "lines") naturally and necessarily designed and used
for loading, unlecading, switching, and other purposes
connected w-_th, ard inc:zdental tc, bu- nct actually ard
directly used for such transpcrtation service do not fall

within that section. Detroit & M.Ry. v. Boyne City, G. &

A.R.R., 286 F. 540, 546 (E.D. Mich. 1923). Thus, track
segments which are intended to be used to carry through
trains between points of shipment and delivery,
particularly those segments which extend a ra.lrcad's
service into new territcry, must be appxoved by tne 3card
pursuant to section 10901(a). On the other hand, track
segments which are merely incidental to, and not required
for, a railroad's service between points of shipment and
delivery are exempted from the requirements of section

109C1(g). New Orleans Terminal Co. v. Spencer, supra., 366

F.2d 160, 1€5-66. The latter 1s the case herein.



Deterrrning whether a specif:c piece cf track i1s an
“exempt spur” or a regulated “line of railrocad” requires
the Board to consider various factors, no one of whzch 1s
1tself controllirng. The Board’s analysis focuses on a
series of fact-based indicia aincluding (1) the length of
the track, (2) the rumber of c¢uszomers to be served, (3)
whether stub-ended, (4) whether there 1s scheduled service,
(5) the volume of traffic moving over the track, {6) who
owns and mairtains the track, (7) the weight of the rail,
(8) the condition of the track, (9) the proposed use of the
track, arnd (10) the existencc or absence of a “station”

through which tcraffic is solicited. See CNW—Abar. Exemp.—

In McHenry County, IL, 3 I.C.C.2d 366 (1987), rev’d on

other grounds sub nom. Illincis Commerce Com’n v. ICC, 879

F.2d 9.7 (D.C. Cir. 198%). Based on these factors, there
15 no doubt that the Brookhaven Rail Terminal 1s an exempt
spur.

ITI. Brookhaven Rail Terminal Qualifies as an Exempt

Spur.

Petitioners’ October 9th reply to Mr. Clemens’ letter
described 1n great detail and analyzed the precedent
applicable to the circumstances surrounding Brookhaven Rail

Terminal’s construction; including providing a chronology

13



of events, & site vlar, and &n aerial photo. Applying the
above cited factors, there can be ro accubt that J S Rail’s
construct-on ard operation of the subsect rail fac-_l:ty
qual:if-es as an “exempt spur” under 49 1J.S.C. 10906 for
wnich nc authorityv is needed. Indeed, there >s nc credible
evidence a-sputing this conclusicn. Moreover, the 3card
1ssaeac -~ts Octoker 12, 2007 decis-or neither addressing
Pet_t-cncrs’ clear and insightful October 9" arnalysis, ncr
artzcuiating arv basis for -ssuing their “cease and aesist”
order.

The unrefutea evidence includes the followaing. The
lergth of track 1s short, about 11,000 Zee: 1f lzid out
“*end-to-erd” on 28 acres cf land. ©One »praircipal customer,
Si1lls Reocad Materials LLC, will be serv-ced by the Terminal.
The facility will be a stub-endea retwcrk of tracks, with
service to be providea on acmanag ratner than on ary
scheduled basis. The weight of the razl will rot exceed
125 pourds, a weight consistent with current standards for
buildirng new reil-served industrial facalities. The
cordition ©f the track will be good because 1t will be
newly constructed to the carreatly appl:cable industry
standards. he proposed use of the tracks will pe for
loading, unloading, switching, arnd storage of rail cars for

a sirgle prancipal user, all uses consistent with the

14



character of exempt industrial or yard tracks. The purpose
of this transaction will be to bring stone to Long Island
by rail instead of by truck movement over congested
highways. Traffic roving to or from the Terminal will be
interchanged with the New Yorx & Atlantaic Railway (“NY&A”),
and through 1t, with other railroads comprising the
national rail system. There will be no “station” listed in
a tariff through whzch traffic will be solicited. The
Octcper -2 Boara cecisicn igacred th:is ron-dispuzed
evidence which clearly demonstrates that the activit-zes in
question can only be characterized as the construction of
an exempt spur.

Controlling legal @uthority fully supports
Petitiorer’s position that a regulated rail carrier can
construct a small segment of track at ancther location as

an exempt spur. For example, in The New York City Economic

Development Corporation - Petition for Declaratory Order,

STB Finance Docket No. 34429 (served July 15, 2004),

the Board decliared the construczicn and rehab-i:tation of a
spur tracx 6,744 feet 1in length, owned by a New York Zaty
agency, 1i1dentified by the Board as a non-carrier, to be
both an exempt spur outside the Board’s entry jurisdiction
and entaitled to preempt state or local law under 49 U.S.C.

10501 (b). Significantly, in allowing the City to construct
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this trackage without any agency licensing approval or
environmental review, the Board authorized the construction
of a disconnectea plece of ra:lroad as a spur.’ The
decision indicated that some combination of Consolidated
Rail Corporation, Norfolk Southern Railway (NS), and CSX
Transportation, Iac. (CSX), would prov.de service once the
l-ne was construc:zed. However, neither KS nor CSX provided
service 1n their own right in the area.

Similarly, in Tri-State Brick and Stone of New York,

Inc., et al, STB Tirance Docket No. 34824 (served August

=1, 230¢), the Board ex=tended taci:t appgroval to CP Rail, an
existing Class I rail carrier operating in upstate New York
with downstate trackage rights, to serve as an exempt spur

a railroad yard in Brooklyn, NY, although the yard was 9.5

miles Zrom tne nearest facility where C2 held trackage

rights.®

? At the time of thke Board’'s July 15 decision, 3,650 feet of track

were missing between the proposed construction and the national rail
aystem In STB Finance Docket No 34428, the 3card allowed the Port
Authority of New York and New Jersey to construct that track without
authority on the theory that this track replaced an unsatisfactory
route consisting of a long discontinued car float service and other
track segments that are either long out of service, abandoned, or
active but heavily congested Port Authority of New York and New
Jersey - Petition for Declaratory Order, served Jan 21, 2004

¥ It provided service through a haulage agreement with NY&A whach

irself did not have STB authority to serve the yard (presumably serving
it as a spur}
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Likewlse, 1n Raratan Central Railway, L.L.C. -

Operation Exemption - Heller Industrial Parks, Inc., STB

Finance Docket No. 34514 (served June 25, 2007}, Conrail
advanced the position that Rar:itan Central (“Raritan”), an
existing Class IIT rail carrier operating in cen:iral New
Jersey, could sevve the Heller facilaity as an “exempt spur”
rather than as a regulated linre of railroad despite 1ts
physical separation from Raritan’s other trackage.®
Finally, the Buffalo Southern Railroad (“"Buffalo
Southern”), an exzisting Class III rail carrier operating 1n
western New York State, sought to lease and operate a
disconnected spur track along the Hudson River at Croton,
NY over local oppositiorn. 3uffalo Southern obtained a
federal Dostrict Court order encomning enforce~ent of local
land use requ-rements, pased upon the fact that the Bcard
has exclusive authority and 1ts operations were exempt from

that authority because 1t was a spur. See Buffalo Southern

Railroad, Inc. v. Village of Croton-on-Hudson, 434 F. Supp.

2d 241 (S.D.N.¥Y. 2008).
Under contreolling precedent, Brogokhaven Rail Terminal
meets all of tne indiciz of an ezxempt spur which may be

constructed ard operated by an existing common carriler

? The Board rejected Conrail’s request for a stay but never decided

1ts request to revoke Raritan’'s exemption because the parties settled
their dispute and Raritan withdrew 1Ls exemption request

17



rarlroad, even though the spur 1s disconnected from the

carrier’s other rail operations.

Iv. Reconsiceration Furthers the 2ublic Interesc.

Reconsideration of the Board’s October 12, 2007
decision 1s 1n the public i1nterest. Rail service meets the
natioral demand fcr efiic-.er: and eccnomical Transportation
of goods and materials. That public interest overrides
local opposition.

The Board 1s well aware of the lack of rail facilities
east of the Eudson River generally and on Long Island

specifically. See Coastal Castraibution, LLC et al v. Towr

of Babylon et al, 216 Ted. Appx. 97 (U.S.C.A. 2d Cir.

2007). Long Island-based consumers have only two means of
transporting inbound essential products: highway or rail.
H-chway transportat:cn to eastern Long Island necessarily
entarls the uvse of the Long Island Expressway, aptly
nicknamed the “world’s longest parking lot,” as well as
some congested local roads. Other highways serving Long
Island prohibit freight and commercial transportation.'?

This Zeaves the alternative of ra-l transportat-on in the

10 Long Island has two other major east-west highways-- the Northern

State Parkway and the Southern State Parkway Commercial vehicles are
barred from using either of these parkways
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form of the Long Island Rail Road (“LIRR”) and 1its
designated freight carrier, the NY&A.!! New York State has
long reccgnaized the urgent need for additional transload=ng
and intermeda’l freigh: facilaties on Long Island and 1is
developing 1ts own plans for its intermodal transloading

facility at Brentwood, Long Island.!?

n Historically, the LIRR provided both freight and commuter rail
passenger service In 1997 the LIRR granted the NY&A an exclusaive
franchise to perform freight service over its tracks

12 hetps //www nysdot gov/portal/page/portal/regional-
offices/reqgionl0/projecis/long-1sland-incermodal/li-truck-project -
iframe {(October 24, 2007)
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CONCLUSION

For the reasons expressed above, as well as the
authority cited herein, Petitioners respectfully request
that the Board reconsider 1ts deciszor, served October 12,
2007, and enter an order vermaitting U S Rail to continue

site preparation of Brookhaven Rail Terminal.

Respectfully stubmitred,

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 350

Washington, BC 2CC06
(202) 296-3334

James H. M. Savage
1750 K Street, N.W.
Suite 350

Washington, DC 20006
{202) 296-3335

Counsel for Petitioners

Si1lls Road Realty LLC,
and U S Rail Corporation

Dazed: Qctober 26, 2007



CERTIFICATE OF SERVICE

I, John D. Heffner, certify that a copy of the
Petition For Reconsideration of Sills Road Realty LLC and
U S Rail Corporatior was served on October 26, 2007 upon
counsel for the Town of 3rooxhaven.

Y54
€fhn D. HeEé%g:’-‘
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newsday.com/news/local/crime/ny-lirail0253987940ct02,0,6482362 story
Newsday.com

Jumping gun on big dig

Rail company, Syossct firm start on massive clearing project for Yaphank transfer site
- but work is halted for lack of permits

BY JENNIFER SMITH AND ERIK GERMAN

jennifer snnthiie newsday com. enik german @ newsday com

October 2, 2007

An Ohuo rail company working with Long Island asphalt .

plant owners has cleared 18 acres m Yaphank and N
excavated mountamns of sand in preparation for building a Veramyﬂ’
rail-to-truck transfer sitc - without having sought any (fiuticasone furoate)
government approvals, Nasal Spray

The state Department of Environmental Conservation hds
1ssued citations for mining without a permit to Watral
Bros , the Bay Shore subcontractor preparing the site, and
to the owner of the Iand - Sills Road Realty, a consortium
of local asphalt plant and construction business owners
with offices 1n Syosset

Work at the site was voluntanly halted by Wednesday  [Rog hers for mportant safety nformation. :
cvening, said DEC regional director Peter Scully "The )

most sertous concern 1s that a development project that calls for the clearing of a 28-acre site and the
mining of hundreds of thousands of cubic yards of material could move forward without any
environmental review," Scully said last week. -

Federa! defense

The ratlroad involved - U.S. Ratl Corp of Toledo, Obio, which bas signed a 30-year lease with Sills
Road Realty - says fedcral law allows raslroads to undertake such projects without state and local
permits Earlter this year, the same landowners attempted to set up ther own railroad to operate a rall“
spur at the site only to abandon the tack when the process became "unduly complex and complicated,
satd Gerard Drumm, the chief financial officer and council for Sills Road Realty. this

Page 2 of 4
Jumping gun on big dig -- Newsday com
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citations, which could lead to an administrative hearing 1f the parties cannot resolve therr differenc

A big haul



Jumping gun on big dig — Newsday.com Page 2 of 4

citations, which could lead to an admmistrative hearmg 1f the parties cannot resolve their differences.

A big haul

Brookhaven town spokesman Tom Burke said a town inspector estimated about 1,000 cubic yards of
sand was being removed from the site each day "Judging by the size of the hole 1t could have been
gong on for six weeks,” Burke said. At that rate, at currcnt prices, the sand could sell for $330,000 to
$750,000

"We're not a sand-mining operation,” said Drumm. "We're excavating for a construction project . under
state law that 1sn't mining.” Drumm said Friday the sand was being sold.

Residents say they first lcarned of the project m late August, when they saw machinery toppling trecs at
the site, whrch 1s about a mile from homes.

"We had no clue who, when, where, what was gomng on," said Fran Hurley, president of the Yaphank
Taxpayers and Civic Association. Hurley said residents are concerned about the traffic from the project,
and whether the excavation could affect groundwater resources deep below the site.

Representatives of U.S Rail and Sills Road Realty say they have communicated a number of tumes with
the town and that they are working to address residents’ concerns.

Drumm said the industnally zoned site 1s swited for their facility because it is close to the I:IE He added
that it also lies within the town's Empire Zone - an arca where busincsses get state tax credits for
ventures that attract capital and create jobs. He also said the facility would reduce local truck traffic

Sills Road Realty first discussed the project with Brookhaven officials . January. They then met with
the Suffolk planning department, Drumm said. Town and county officials characterized the discussions
as preliminary.

Quate a surprise

County public works department's chief engincer William Hiliman said his department had no dea that
work had started until late August, when they saw bulldozers 1n action. Hurley said the company only
met with her group after she contacted them herself

Brookhaven town spokesman Burke said the town excraised "due diligence” and recommended that the
rairoad contact local civic groups.

U.S. Rail told Brookhaven officials 1n a July 12 letter that they intended to start work in the next 30
days. On July 20, town officials met with a project backer, who they said repeated that they could
bypass local and state controls because railroads are overseen by the federal Surface Transportation
Board. Said Burke: "It 15 arguable whether the town should have demanded to see the cxemption, but it
certainly exists 1n law and .. we presumed they quahfied for the exemption,” Burke said

Earhier this year Sills Road Realty had tried to set up its own short-line rail company under the name
Suffolk and Southern Rait Road. In May, Suffolk and Southern filed a notice of exemption with the

http:!/www.newsday.com/news/locallcnmclny-l1ra11025398794oct02,0,4779766,prmt.story 10/17/2007
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Surface Transportation Board seeking federal authonty for the project. But the board indicated that the
project would require Board authonzation - as well as an environmental review.

Fall mto disfavor

That's when Suffolk and Southern withdrew its application. The board's decision in the matter, released
last week, said that 1t would "view with disfavor any future request for authonty to commence rail
operations of trackage at this location unless the construction of that trackage has first been authonzed
by the Board."

U.S. Rail has not submitted filings on the Yaphank project to the Board. Railroad president Gabnel Hall
said his company does not have to file a notice of exemption because U S. Rail is already recognized by
the Board as a common carricr in Ohio.

A Surface Transportation Board staff attorney said the board could not determine whether U.S. Rail has
operating authonity for the Yaphank project unless a complaint 1s filed. As of yesterday, nobody had
formally done so.

About the project

LOCATION

28-acre parcel of industrially zoned land 1n Yaphank owned by Sills Road Realty.

WHAT'S BEING BUILT

A transload facility where stone, lumber and other construction materials would be shipped in via an
11,000-foot rail spur and loaded onto trucks.

ESTIMATED TRAFFIC
2,500 to 3,000 rail cars a year initially, with about 7,500 trucks picking up material

EXCAVATION

Over six weeks, about 1,000 cubic yards of sand were removed each day, town officials said
The track record

To prevent local and state regulations from bogging down interstate rail commcrce, a 1995 federal law
gave the Surface Transportation Board exclusive jurisdiction over ratiroads and all related facilities and
activities. Previously states had been allowed to control the construction or removal of railroad spurs
and other ancillary tracks.

Under the 1995 law, raul carriers need board approval to burld a new rarlroad hine but are allowed to
make improvements and add new facilities to an existing lme. If there is a concern that the federal pre-
emption 1s being wrongly used to shield non-transportation activities, parties can ask the board to 1ssue
an order or a stay, or take the matter to court.

http.//www.newsday.com/news/local/ctime/ny-ltra110253987940¢t02,0,4779766,print.story  10/17/2007
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Town of Brookhaven
Long Island

Brian X. Foley, Supcrvisor

October 2, 2007

Surface Transportation Board
Attention: Nancy Beiter, Esg.
395 E Street, S.W,
Washington, DC 20423-001

Re: U.S. Rail Corporation Facility/Yaphank, New York
Dear Ms Beiter:

The Town of Brookbaven, New York has been in communicatien with representatives of
U.S. Rail Corporation (*U.S. Rail”) concerning a proposed rail facility on property that théy have
leased in Yaphank, Town of Brookhaven, New York. U.S. Rail has alleged that as a common
carrier railroad, their construction and operation of this “Rail Yard™ is governed by federal law,
tules and regulations and subject to the exclusive jurisdiction of the Surface Transportation
Board. They, therefore, claim that local laws, rules and regulations have no applicability 1o this
project. A copy of identical letters from their counsel, John D. Heffer, one faxed July 12, 2207
and the other received by mail on July 27, 2007 are attached.

Although representatives of the Town have demanded proof of that authority, such as a
copy of any documents or exemptions, U.S. Rail has not provided them. They appear to be
relying on their authority to act because they are an authorized rail corporation.

Without obtaining the necessary permits under New York State and Town of Brookhaven
laws, rules and regulations, representatives of U.S. Rail have commenced clearing and possibly
sand mining on the premises. We are particularly disturbed that apparently no eavironmental
review under either NEPA or New York State’s SEQRA was undertaken.

ent of Law
Robeit F Quinlan, Town Anorney )
Qae Independence Hill » Farmiagwillc  NY 11738 « Phone (631) 451.6500 * Fax (G31) 688-4489 » Fax (651) 4516505
www.brookhaven org i
liﬁpdmpmeOTmhewmdbyFAquptbyupﬂlpﬁorwﬂm permission
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Surface Transportation Board
Attention; Nancy Beiter, Esqg.
Octaber 2, 2007

Page -2-

Re: US Rail Corporation Facility/Yaphank, New York

The Town realizes that if U.S. Rail is acting under the authority of the Surface
Transportation Board, than their actions may be justificd. As we have not received adequate
documentation from U.S. Rail or their counsel to prove their authority, the Town of Brookhaven
will be filing a formal petition for a declaratory order with the Surface Transportation Board
shortly.

The purpose of this letter is to advise you of that intended action as well as to ascertain if
there is any existing process initiated by U.S. Rail on this action.

RFQ:dah
Enclosures
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Surface Transporiation Board
Hlyshington, 8.¢. 20423-0001

October 4, 2007

Office of Compliance and Consumer Assistance 202-.?45—0._? 78
395 E Street, S W . Suite 1180 FAX 202-245-0462
Washington, DC  20423-0001

John D. Heffner, Esq
1750 K Street, N W.
Suite 350

Washington, DC 20006

RE: Activities by U S Rail Corporation
In Yaphank, NY

Dear Mr Heffner

Thus letter 1s directed to you 1n your capacity as representative of U S Rail
Corporation.

Katherine Bezold, 2 member of the Board’s Office of Comphance and Consumecr
Assistance, spoke with you yesterday to inquire about press reports that U S Rail
Corporation 1s cleaning and excavating land in preparation for butlding a rail-to-truck
transfer facility in Yaphank, NY The story, which appeared in Newsday on October 1,
2007, attnibutes to U S Raul a statcment that “federal law allows railroads to undertake
such projects without state and local permits ” In reply to Ms Bezold’s inquiry you did
not deny that the construction of the facility 1n question was taking place and did not
asscrt that U S Raul has received any authority from the Board to undertake such
activities in Yaphank

The Board also received a letter, copy attached, from the Town of Brookhaven,
NY, signed by Robert F Quinian, the Town Attorney. Mr Quinlan recites that the town
has been 1n communication with representatives of U S Rail Corporation, who have
asserted “their construction and opcration of this ‘Rail Yard® 1s governed by federal law,
rules and regulations and [1s] subject to the exclusive junisdiction of the Surface
Transportation Board ” The letter also notes that representatives of the Town have
demanded proof that U S Rail’s project 1s govemed by federal rather than state or local
law, “such as a copy of any documents or exemption,” and that U S Rail has failed to
provide the requested documentation The Board subsequently rececived copies of two
letters (one dated July 12, 2007, and a second dated July 25, 2007) from you to Mr.
Quinlan, in which you state that U S Rail intends to construct and opcrate, “as an ‘exempt
spur’ within the meaning of 49 U S.C 10906, a line of rasl”" and other faciliies “for the
purpose of operating a common carmner railroad and transload facility at that location ™



U S Rail Corporation has received no authority from this agency to construct any
rail facilities at Yaphank, NY. Construction of rail facilities requires a hicense from this
agency, pursuant to 49 U S C 10901 You arc directed to advisc the Board 1n detail, by a
response due to me no later than October 9, 2007, of any and all activities undertaken, or
being undertaken, in Yaphank, Brookhaven, or anywhere in that vicomty, by U S Rail
Corporation, or by any entity on its behalf, or by any other entity that you represent. If
you behieve that any of these activities do not require Board approval (whether as an
“exempt spur” or otherwise), tell us why you behieve that to be the case.

I understand from the media account that work has been suspended Work should
not resume in any form until Board authonty 1s obtained or the Board determines that its
authonzation 1s not required

Sincerely,

Melvin F Clemens
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Law OFFICE

Jouw D. HEFFNER, PLLC
1750 K STREET, N W
Surtre 350
WASHINGTON, D.C. 20006
PE (202) 296-3333
Fax 202) 296-3939

October 9, 2007

BY HAND DELIVERY

Mr. Melvin F. Clemens

Surface Transportation Board

Office of Compliance and Consumer Assistance
395 E Street, S.W , Suite 1180

Washaington, D.C. 20006

RE: Activities by U § Rail Corporation
In Yaphank, NY

Dear Mr Clemens:

I am responding on behalf of U S Rail Corporation (“U
5 Rail”) in response to your inquiry dated October 4, 2007.
You wrote to follow up a discussion that I had with Ms.
Katherine Bezold of your staff concerning press reports
that U S Rail 1s c¢learing and excavating land preparatory
to building a rail-to-truck transfer facilaity in Yaphank,
NY {(“the Brookhaven Rail Terminal” or “Terminal”). Your
letter also references correspondence received from the
Town Attorney for Brookhaven, NY, in connection with this
project.

Your letter directs U S Rail "“to advise the Board in
detail, by a response due no later than October 9, 2007, of
any and all activities undertaken, or to be undertaken, 1in
Yaphank, NY, or anywhere in that vicinaity, by U S Rail
Corporation, by any entity on 1its behalf, or by any other
entity that you represent.” To the extent that U S Rail
believes that its activities do not require Board approval,
your letter asks why that is the case. Finally, your
letter directs U S Rail to suspend work until Board
authority 1s obtained or the Board determines that no
authoraization 18 requaired.

www heffnerlaw.com j.heffner@ venzon net



U S Rail contemplates that the Brookhaven Rail
Terminal will provide inbound bulk freight services,
brincipally for aggregates and other stone products as well
as other construction related materials, such as lumber,
and intermodal freight services to central Suffolk County.
That market currently lacks adequate transloadaing
facilities and relies predominantly on truck freight
transportation. Truck safety and roadway congestion are
major transportation issues within that market which the
Terminal will help to address.

Activities occurring to date at this site have
included meetings between Sills Road Realty (the developers
of this facility) with state and local officials (see
attached chronology) to discuss this project, consultations
with officials at the New York Department of Transportation
about funding for the project, discussions and negotiations
with the New York & Atlantic Railrcad (NY&A) and CP Rail
about through transportation of inbound and outbound cargo,
design of the rail terminal and related facilaities (see
attached site plan and rail layout), ordering of material
for the construction of those facilaities, and the clearing
of land in anticipation of construction of those
facilities ' As yet, neither U S Rail nor any other entity
has constructed any railroad track. As the attached site
plan details, once constructed, the Terminal will comprise
about 11,000 feet of terminal and switchang track (about
11,000 linear feet 1f laid end to end) consisting of about
gix i1ndividual yard tracks ranging from 800 to 1,800 feet
in length and occupying approximately 28 acres of
previously undeveloped industrial/commercial-zoned land
within the Brookhaven Empire Zone and there are no adjacent
residences, schools or recreational facilities (please
refer to the attached aerial photo of the site)

U S Rail maintains that Board authority 1s not
required for this construction and operation on the grounds
that the subject track 1is spur, industrial, team,

¢ The developers of this site (Sills Road Realty LLC) eriginally
planned to comstruct 1t as a private railroad to be operated by an
entity named the Suffolk and Southern Rail Road LLC Suffolk and
Southern sought an exemption from the Board to lease and operate thas
track once constructed suffolk and Southern subseguently withdrew
that exemption after 1t failed to reach an agreement with $Sills Road
Realty LLC



switching, or side track within the meaning of 49 U.S.C.
10906 for which no Board authority 1s needed for
construction, operation, or abandonment.

U S Rail 1s an existing class III rail carrier with
operations in central Chio. Several years ago U S Rail
acquired control of The Great Miami & Scioto Railway
Company and recently changed that entity’'s name to U S
Rail. I am enclosing for your attention copies of both
that company’s ICC operating authority and the corporate
name change documents. A new common carrier railroad
initiating operations must seek Board authority; however,
it may add additional lines or operations as eather a
regulated transaction {(1.e an acquisition or operation
transaction subject to Board entry authority) or an exempt
spur depending upon the specific facts. Texas Central
Business Lines Corporation- Operation Exemption - MidTexas
International Center, STB Docket No. 33997, served
September 20, 2002.

It 1s well established that the determination of
whether a particular track segment 1s a "railroad line”,
requizring Commission authorization pursuant to section
10%01(a), or a "spur, aindustraial, team, switching, or side"
track, exempt from Commission Jjurisdiction turns on tne
intended use of the track segment, not on the label or cost
cf the segment. Nicholson v. Interstate Commerce Com., 229
U.S. App. D.C. 86 (D.C. Cir. 1983).

Nicholson holds that Congress intended to subject to
the entry requirements of section 10901{a} so-called main
or branch lines of railroad, that 1s, lines designed and
usea for continuous transportation service by through
trains between different points of shipment or travel, and
to exclude from those requirements all that mass of
"tracks" (as distinguished from "lanes") haturally ard
necessarily designed and used for loadang, unloading,
switching, and other purposes connected wath, and
incidental to, but not actually and directly used for such
transportation service. Detroait & M.Ry. v. Boyne City, G. &
A.R.R., 286 F. 540, 546 (E.D. Mach. 1923).

Thus 1t can be said that :track segments which are
intended to be used to carry through trains between points
of shipment and delivery, particularly those segments which
extend a railroad's service 1ntc new territory, must be



approved by the Board pursuant to section 10901(a). On the
other hand, track segments which are merely incidental to,
and not requ:ired for, a railroad's service between points
of shipment and delivery are exempted from the requirements
of section 10901(a). New Orleans Terminal Co. v. Spencer,
366 F.2d 160, 165-66 (5 Car. 1966), cert. denied, 386 U.S.
942 (1967).

In determining whether a specific piece of track 1s an
exempt spur or a regulated line of railroad, the Board
considers various factors, no one of which is controlling
The Board's analysis focuses on a series of fact-based
indicia 1ncluding (1) the length of the track, (2} the
number of customers to be served, (3} whether stub-ended,
{(4) whether there i1s scheduled service, (5) the veolume of
traffic moving over the track, (6) who owns and maintains
the track, (7) the weight of the rail, (8) the condition of
the track, (9) the proposed use of the track, and (10) the
existence or absence of a “station” through which traffic
15 solicited. See CNW—Aban. Exemp.—In McHenry County, IL,
3 I.C.C.24 366 (1987), rev’'d on other grounds sub nom.
Illinois Commerce Com’n v. ICC, 879 F.2d 917 (b.C. Car.
1989).

Under these criteria, U S Rail's operation of the
subject rail facility qualifies as an “exempt spur” under
4% U S C. 10906 for which no construction authority 1s
needed. The length of track is short, about 11,000 feet if

laid out “end-to-end” on 28 acres of land. One principal
customer, Sills Road Materaials LLC, will be serviced by the
Terminal. The Terminal 18 a stub-ended network of tracks

Service will be provided on demand rather than on any
scheduled basis. The weight of the rail will not exceed
115 pounds, a welight consistent with current standards for
building new rail-served industrial facilities. The

condition of the track 18 good because 1t is newly
constructed to the currently applicable industry standards.
The proposed use of the tracks 1s for loading, unloading,
switching, and storage of rail cars for a single prancaipal
user, all wuses consastent with the character of exempt
industrial or yard tracks. The purpose of this transaction
15 to bring stone from northern New York to Long Island by

rail instead of by truck movement over congested highways.
Traffic moving to or from the Terminal will be interchanged

with the NY&A, and through 1t, with other railroads



comprising the national rail system. There will be no
"station” listed an a tariff through which traffic will be
solicited.

Another issue this matter presents 1s whether a
regulated rail carrier can construct a small segment of
track at another location as an exempt spur. The answer 1s
"vyes.” For example, in The New York City Economic
Development Corporation - Petition for Declaratory Order,
STB Finance Docket No. 34429, served July 15, 2004,
the Board declared the construction and rehabilaitation of a
spur track 6,744 feet 1n length, owned by a New York City
agency, identified by the Board as a noncarrier, to be both
an exempt spur outside the Board’'s entry jurisdiction and
entitled to preempt state or local law under 49 U.S.C.
10501 (b). Significantly, in allowing the City to construct
this trackage waithout any agency licensing approval or
envirommental review, the Board tacitly authorized the
construction of a disconnected piece of railroad as a spur.’
The decision indicated that some combination of
Consolidated Rail Corporation, Norfolk Southern Railway
(NS), and CSX Transportation, Inc. (CSX), would provide
service once the line was constructed. However, neither NS
nor CSX provided service in their own right in the area.

Similarly, Tri-State Brick and Stone of New York,
Inc , et al, STB Finance Docket No. 34824, served August
11, 2006, involved a situation where CP Ra:l had been
serving a railroad yard located at 65" Street in Brooklyn,
NY, that was owned by the very same New York City EconomicC
Development Corporation that was the subject of the above-
cited case.  As the decision and record in that case
indicate CP Rail was serving the yard as either an “exempt
spur” for which it needed no entry and exit authoraty or as
an unauthorized carrier for which i1t needed entry and exit
authority and had neither. CP Rail's principal operations

2 At the time of the Board’s July 15 decision, 3,650 feet of track
were missing between the proposed construction and the national rail
system In STB Finance Docke:t No 34428, the Board allowed the Port
Authority of New York and New Jersey to construct that track without
authority on Lhe theory that thas track replaced an unsatisfactory
rouLe consiating of a long discontinued car float service and other
track segments that are either long out of service, abandoned, or
active but heavily congested Port Authority of New York and New
Jersey - Petition for Declaratory Order, served Jan 21, 2004




are in northern and western New York State. Although 1t
had trackage rights from the Albany area to the Fresh Pond
Yard in the Queens section of New York City, it had no
authority to provide and provided no service® between Fresh
Pond and the 65" Street Yard, a distance of about 9.5
miles.

Finally, in Raritan Central Railway, L.L.C -
Operation Exemption — Heller Industrial Parks, Inc., STB
Finance Docket No. 34514, served June 25, 2007,
Consolidated Rail Corporation argued that Raritan Central
could have served the Heller facility as an “exempt spuxr”
instead of a regulated line of railroad although the track
18 physically disconnected from Raritan‘’s other track. The
Board rejected Conrail’s reguest for a stay but never
decided 1ts request to revoke Raritan’s exemption because
the parties settled their dispute and Raritan withdrew 1ts
exemption request.

Accordingly, U S Rail submits that its construction of
this line 1s an exempt spur under 49 U.S.C. 10906. As
such, U S Rail also enjoys the preemption rights conferred
under 49 U.S.C 10501(b). In its recent ruling in the New
England Transrail case, the Board clearly stated at 12

“[I]ln enacting ICCTA, Congress broadened the
Federal preemption provision contained in 49 U.S.C.
10501 (b) to specifically apply to the acquisition,
operation and construction of spur tracks. Those
activities would therefore nevertheless be preempted
from state regulation. Because they would also be
excepted by section 10906 from Board licensing, the
Board would not undertake any environmental review of
the proposed service and could not impose any
conditions for the protection of the envaronment "

[emphasis supplied]
In conclusion, U S Rail may construct the subject

track without Board approval. Please confirm your
agreement 1n writing so that U S Rail can resume 1ts work

: It provided service through a haulage agreament with NY&A which
stself did not have STB authority Lo serve the yard (presumably serving
it as a spur}



U S Rail appreciates the Boaxd’s time and
consideration in this matter and trusts that the Board
will, 1in turn, appreciate the need to address this matter
expeditiously.

Sincerely yours,

?II"P D_.‘ij/‘ :/ -

{Fohn D.“HdfEner

¢Cc: Mr. Gabriel Hall



Mecting Chronology
Brookhaven Rail Terminal

January 23, 2007 - Meeting with David Woods, Director of Planning, Town of
Brookhaven, New York, Lynn Weynant, Director of Traffic Safety, Town of
Brookhaven, New York and staff, and Fred Krebs, President of New York & Atlantic
Railway (NY&A), to discuss the Brookhaven Rail Terminal business plan and to present
the preluninary site plan for the project.

February, 2007 - Mceting with Thomas Isles, Director of Planning, County of Suffolk,
New York and staff to discuss the Brookhaven Rail Term:nal business and to present the
preluminary site plan {or the projcct

February, 2007 — Submussion of grant application for the Brookhaven Rail Terminal to
the New Yotk State Department of Transportation

January — June, 2007 — Various meetings and telephone conversations with
representatives of NY&A to discuss design and operation of the Brookhaven Rail
Terrmnal

June. 2007 — Meeting with Kevin Law, Deputy County Executive, Suffolk County, New
York

July 10, 2007 — Mecting with Karen J Rae, Deputy Commussioner Policy & Strategy,
and Donald V Hannon, Director, Office of Program Development & Management, New
York State Department of Transportation to discuss Statc grant assistance for the
Brookhaven Rail Terminal

July, 2007 — Delivery of various legal memoranda to the Town Attorney, Town of
Brookhaven, New York regarding preemption of local peinmtting procedures

Faly 12, 2007 — John Heffner, Esq , on behalf of U S Rail Corporation, submits notice of
U S Rail’s intent to commence construction to the Town Attorney, Town of Biookhaven,
New York

July 20, 2007 — Mceting with Bnian Foley, Town Supervisor, Town of Brookhaven, New
York and Raymond Donnelly, Director of Economic Development, Town of
Brookhaven, New York to discuss the Brookhaven Rail Terminal business plan and to
advise regarding the commencement of construction.

August 20, 2007 — Site clearing commences.

September 5, 2007 — Meeting with Highway Department, Suffolk County, New York to
discuss traffic ingress and egress and site traffic signage



September 12, 2007 — Meeting with Timothy Bishop’s office, US Congressman, Distnict
1 to discuss Brookhaven Rail Terminal

September 12, 2007 — Mecting with Yaphank Civic and Taxpayers Association
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1080 W STxawz, N.W,
BuUrTE BOO
Wasanegzon. D.O. 80056
BOR 2834180

Fax 30D 2965939

jhefloer @ verizon not
By ovarnight courier and fucelnile to
(631) 658-4439

July 12, 2007
Robert F. Quinlan, Fan.
Town Attorney
of Law

Town of Brookhaven
One Independence Hill

Parmingville, New York 11738
Re: Real Proporty Dosoribod in Astachment A (the “Raal Property™)

Dear M. Quinlan:

I am writing on bebalf of U S Rail Corporation (U 8 Rail™), an Ohio-based compeny and
common casrier short line ruilroad operating pursuant to suthority granted by tha fhemer
Inverstate Commeroe Commission (ouw Lhe fedoral Surface Tianspoctation Board). U S
Rail has leased the Real Property and intends to construct and operste 2§ an “sxompt
spur” within the meaning of 49 U.S.C. 10006, a line of rail and related side vacks, ysnd
wacks, tum outs, gwitches and connecting track (collectively, the “Rail Yard™) thereon for
the puspose of operating a common carrier rafiroad and trangload facility at that location.

The Rail Yard will provide rail tramsportation services to customers shipping and
receiving and /or mansloading aggregate stone and othey stone products as wall ag humber,
plywood, sheetrock and relsted canstruction materials and other merchandise freipht. As
& comumon carrior rajlxoad, U 8 Rail's construction and operation of the Rail Yard are
governed by fodaral law, rules mnd regulations and subject ta the exclusive jurisdiction of
the Surfice Transportation Board thersunder.

U 8 Rail degizen tn work with you and other comamunity leaders to develop 8 very
positive relationship. We are available to meet with you s¢ your carliest coavenience but
anticipates commencing construction of the Rail Yard within the next thirty days.

Shauld you have any questions, please feel froe to contact me st your convenience.
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Veary troly yours,

Joba D, Heffher, Bsq.
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County of Suffolk
‘Town of Bruokhaven
Distrior: 0200

Section 663.00, Block: 03.00, Lot(s): 001.00, 027.001, 027.002, 027.003 & 027.004
Section 704.00, Block: 04.00, Lot(s): 001.000 & 002.000
Scction 704.00, Blook: 05.00, Lot(s): 001.000 & 002.000

Section 704.00, Block: 02.00, Lot(s): 001.000, 002.000, 030.000, 031.000, 032.000,
033.000, 034.000, 035.000 & 036.000
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JoBN D. HEFFrNER, PLLOC AT
1920 N Sraner, N.W. R B
Surra 800 K I
Wasmmorow, D.0. 80036 w- 27 ol I
@0D 263-4180
Fax ®0% 206-3830
jheffner@verizonnet

By facsimils to
(631) §98-4489

July 25, 2007

Depumunofhw

Town of Brookhaven

Ons Independence Hill
Farmingville, New York 11738

Re: Real Property Described in Attachment A (the “Real Property™)

Dear Mr. Quintan:

lmmummdusmmmwsmmmmmmym
conunon cafrier short line raifroad operating pursuant to sutherity granted by the former
Interstate Commerce Commission (pow the federa! Surface Transportation Board). US
Rail has leased the Real Property and intends to construct and operato as an “‘exempt
spur” within the mesning of 49 U.S.C. 10906, a line of rail and related side tracks, yacd
tracks, turn outs, switches and connecting track (collectively, the “Rail Yard™) thereon for
the purpose of operating a commeon carrier rajlroad and transload facility st that Jocation.

The Rail Yard will provide rail transportation services to customers shipping and
recciving md /or transloading aggregate stone and other stone products 29 well as lumber,
plywood, sheetrock and related construction materials and other merchandise freight As
2 common carrier railroad, U S Rail's construction and opemtion of the Rail Yard are
govemned by federal law, rules and regulations and subject to the exclusive jurisdiction of
the Surface Transportation Board thercunder,

U S Rail desires to work with you and other commumity leaders to develop a very
positive relationship, We are available to meet with you at your earliest convenience but
snticipates commencing congtruction of the Rail Yard within the next thirty days.

Should you have any questions, please feel frae to contact me at your convenience.
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Very truly yours,

cc: Gabriel D, Hall
U S Rail Corporation
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Attachment A
County of Suffolk
‘Town of Brookhaven
District: 0200

Section §63.00, Block: 03.00, Lot(s): 001,00, 027.001, 027.002, 027.003 & 027.004
Section 704.00, Block: 04.00, Lot(s): 001.000 & 002.000
Section 704.00, Block: 05.00, Lot(s): 001.000 & 002.000

Section 704.00, Block: 02.00, Lot(s): 001.000, 002.000, 030.000, 031.000, 032.000,
033.000, 034.000, 035.000 & 036.000



