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BNSF RAILWAY COMPANY'’S PETITION FOR RECONSIDERATION
PREFACE AND SUMMARY OF ARGUMENT

Pursuant 1o 49 C F R §1115.3, BNSF Railway Company (“BNSF”) requests that the
Board reconsider two aspects of its September 10, 2007 decision 1n the above-captioned case
(“Decision™)

Furst, the Board should reconsider its decision to provide complainants Western Fuels
Association, Inc and Basin Electric Power Cooperative, Inc (“WFA/Basin™) with an
opportumty to submit new SAC evidence 1n this proceeding The Board’s adoption of the
Average Total Cost (“ATC") revenue allocation methodology docs not justify giving the
complanants multiple opportunities to carry their burden of proof When WFA/Basin filed their
SAC evidence, there was no settled rule or methodology governing the allocation of revenue on
cross-over traffic While thc Board had previously applied the Modified Straight Mileage
Prorate (“MSP”) methodology, it had also made clear that it had not adopted a preferred revenue
allocation procedure. WTA/Basin had no reasonable basis for assuming that MSP would be
applied in their case MSP ignores the impact of density on costs and thus over-allocates
revenue to high-density SARR lines When WFA/Basin filed their opeming evidence, the Board

had made 1t clear that 1t would consider the impact of relative density on the on-SARR and off-



SARR costs if an appropriate dcnsity-based methodology were developed WFA/Basin chose to
design a SARR that took advantage of MSP’s favorable revenue allocations to high-density
SARR lincs knowing full well that the Board might reject such an allocation methodology

It is not unfair to make WFA/Basin hive with the consequences of their deliberate
htigation strategy. WFA/Basin took a calculated rnisk when 1t designed a SARR to benefit from
the MSP methodology, but their gamble failed It 1s contrary to the Board’s practice to provide
WFA/Basin with another opportunity to present SAC cvidence under these circumstances
Indecd, 1t 1s highly unfair to BNSF to allow this proceeding to continue beyond the three-year cut
off contained 1n 49 U S.C § 11701(c) when the complainants, who have the burden of proof,
failed to demonstrate n their oniginal SAC evidence that they are entitled to any rehef.

Second, the Board erred by adopting a modified form of ATC that departs from the
version of A I'C adopted m Ex Parte No 657 ' The ATC methodology was adopted by the Board
to allow complainants to use cross-over traffic in SAC analyses as a simplification mechanism
that would approximate the results of a full SAC analysis ATC avoids distorting the SAC
results by maintaining the same relationship between revenue and average total cost on the on-
SARR and off-SARR portions of a cross-over movement Such a revenue allocation mechanism
should make a complainant relatively indifferent as to SARR networks of different size If the
complainant chooses to posit an extended SARR network, 1t incurs the relatively higher cost of
the extended low density lines, but at the same time 1t receives proportionally higher revenues on
the traffic using the extended lines to offset the higher costs

The modified ATC methodology adopted by the Board 1n the September 10, 2007

decision abandons the premise of ATC and no longer allocates revenues 1n proportion to average

! BNSF 1s also challenging the adoption of modified ATC in AEP Texas North Company
v BNSF Ratlway Company, STB Docket No. 41191 (Sub-No.1).



total costs Under the Board's modified ATC, revenues on many lower rated movements are
allocated in direct proportion 1o variable on-SARR and off-SARR costs without any
consideration at all of fixed costs For these movements, the SARR receives exactly the same
pro-rata revenue allocation as the residual incumbent even though the SARR’s costs per mile are
undeniably lower by virtue of 1ts economies of density On higher rated traffic, the effect of
density on total costs 15 diluted by double-counting variablc costs in determining the allocation
ratio. In both cascs, the modified ATC approach reinstates the bias in favor of short-haul SARRs
that ATC was designed to eliminate

Moreover, the concern that led the Board to adopt modified ATC is misplaced The
Board was concerned that the application of ATC on certain low rated traffic could result in
SARR revenues that were less than the incumbent’s vaniable costs and thereby deprive the SARR
of any contribution from that traffic. But thc SARR’s costs are undemably lower than the
incumbent’s costs, therefore revenues that are less than the incumbent’s URCS variable costs
could suill provide a considerable contribution to SARR costs In any event, 1'a complamant
concluded that the available revenucs were too low, it could exclude the traffic from the traffic
group

Finally, even if the Board’s concern about the effect of AI'C on low rated traffic justified
suspension of the average total cost approach on that traffic, there 1s no conceirvable justification
for applying the modified ATC methodology to all cross-over traffic The cffect of modified
ATC on the higher rated traftic 1s mercly to dilute the impact of density on relative on-SARR
and off-SARR costs Application of modified ATC on high rated traffic reintroduces bras by
favoring the SARR with an overly generous allocation of revenues that 1s not justified by the

SARR’s relative costs Such a result 1s irrational and arbitrary



ARGUMENT

L Complainants Should Not Get Another Opportunity to Submit SAC Evidence

In its September 10, 2007 decision, the Board stated that it would provide WFA/Basin
with an opportunity to submit supplemental SAC evidence 1n this proceeding The Board
asserted that “fairness dictates that WFA have an opportunity to modify its SAC presentation 1n
light of the new revenue allocation methodology ™ Decision at 3 It was material error for the
Board to grant complainants an opportunity to submt another round of SAC cvidence under the
circumstances of this case

The Board’s decision to give WFA/Basin another chance was based on the Board's
conclusion that WFA/Basin might have designed a different SARR if 1t had known that the
Board planned 1o use the ATC methodology. Decision at 20 But the Board itself acknowledged
that 1t does not generally allow complainants to “redesign their case in hght of subsequent Board
decisions.” Decision at '20 The Board fails to explain why WFA/Basin should be entitled to
“redesign their case” when other complainants are not generally given a second chance to do so

The Board relies on an unexplained “fairness™ concern that supposedly distinguishes this
case from other cases. But if fairness 1s the Board's concern, then the question is not whether
WFA/Basin would have presented a different SARR -- other complainants who have been denied
a second bite at the apple would also have presented a different SARR if given a chance. Rather,
the fainess question must be whether WFA/Basin had a valid reason 1o believe that the Board
would accept WFA/Basin’s use of MSP and WFA/Basin’s SARR that was designed to take
advantage of MSP WFA/Basin may have hoped to convince the Board that its revenue
allocation assumptions were correct, but it had no valid expectation that they would succeed

It 15 nstructive to contrast two recent SAC cascs where the question whether a

complainant should get a second chance has been addressed, one where the Board gave the
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complainant a second chance and the other where the Board denied the complainant a second
chance These cases establish a rational approach from which the Board has dcparted here

In AEPCO, the Board gave the complainant an opportumty to resubmit SAC evidence
because the Board was concerned that the complainant might have been misled by a prior Board
ruling in the case Arizona Electric Power Coaperative, Inc v The Burlington Northern and
Santa Fe Railway Company and Union Pacific Railroad Company, STB Docket No 42058 at 4-
6 (served Nov 18, 2003) (hereafter “AEPCO”). AEPCO presented a SAC analysis 1n 1ts opening
evidence that assumed the SARR did not have to build and maintain a line segment but rather
could use the existing UP linc segment and pay a trackage rights fee under an existing BNSF/UP
trackage rights agrcement /d at5 The Board was concerned that AEPCO’s decision to usc the
trackage nghts fee rather than build the line segment was made 1n reliance on statements made
by the Board 1n a decision 1ssued before AEPCO submutted 1ts opening evidence. /d
Consequently, the Board gave AEPCO the opportunity to submit different evidence *“in view of
the Board’s statements in the August 2002 Decision and the expectations that may have been
created ” Id at 6.

Thus 1s not a case where the complainants were musled into using the MSP revenue
allocation methodology based upon a prior Board decision To the contrary, WFA/Basin should
have known there was considerable uncertainty as to whether the Board would use MSP Before
complainants submitted their opening evidence, they were on notice that the Board had “not
adopted a single preferred procedure for developing revenue divisions on cross-over traffic ™
PPL Montana, LLC v The Burlington Northern and Santa Fe Railway Company, Docket No
42054 at 7, n 14 (served August 20, 2002), Duke Energy Corporation v Norfolk Southern

Railway Company, Docket No 42069 at 17, n 27 (served Nov 6, 2003) As the D.C Circuit



subsequently rccognized, “[t]he appropriate allocation of revenue from cross-over traffic 1s a
perennial issue 1n SAC proceedings and one the Board even now has not resolved definitively.”
BNSF v Xcel, 453 F 3d 473, 483 (D C Cir 2006)

Indeed, complainants were on notice when they submitted their opening SAC evidence
that the Board not only had concerns about the MSP methodology used by complainants but also
would be receptive o adopting a cross-over traffic revenue allocation methodology that. like the
ATC method applied 1n this proceeding, took density into account. In November 2003, when the
Board imitially used the MSP methodology to allocate revenues from cross-over traffic, the
Board made it clear that 1t was doing so only “[1]n the absence of a better supported method
Duke Energy Corporation v Norfolk Southern Railbway Company, Docket No 42069 at 22
(served Nov 6, 2003) In that case, the Board rejected a density-based methodology for
allocating revenue from cross-over traflic proposed by the railroad but expiamed “[t]here may be
merit 1n allocating revenues based on the relative variable cost and average fixed cost to haul the
traffic over cach scgment of the move, if those costs can be fairly approximated ” /d Ina SAC
decision served a few months later, the Board reiterated that it “has not foreclosed an approach
that would incorporate relative densities, as densities could affect the defendant carrier’s rclative
costs of providing service over the relative segments ” Duke Energy Corporation v CSX
Transportation, Inc , Docket No 42070 at 20 (served Feb 4, 2004) Lecss than a yecar before
complainants submitted their opening evidence here, the Board issued yet another SAC decision
in which 1t stated that “[t]here may be ment to allocating revenues based on the relative vanable
cost and average fixed cost incurred to haul the traffic over each segment of the move, 1f those

costs can be fairly approximated ™ Public Service Company of Colorado d/b/a Xcel Energy v



The Burlingion Northern and Sunta Fe Railway Company, Docket No 42057 at 19 (served June
8, 2004)

When a complainant does not have a reasonable basis for assuming that its underlying
SAC assumptions will be accepted, the Board does not gtve the complainant an opportunity to
refile SAC evidence when those SAC assumptions arc rejected  Thus, 1n the PPL casc, the
Board determined that 1t would not be appropriate to provide the complainant with another
opportunity to submut different SAC evidence In PPL, the Board applied a cross-subsidy test in
the SAC analysis for the first time¢ The complainant asked the Board to rcopen the case so the
complainant could modify its evidence, arguing that it would have submitted different evidence
1t 1t had known that the cross-substdy test would be applhied PPL Montana, LLC v The
Burlington Northern and Santa Fe Railway Company, Docket No, 42054 at 7 (served March 24,
2003) (“PPL™), aff’d 437 F 3d 1240 (D C. Cir 2006) PPL argued that when 1t filcd 1ts opening
evidence, the complainant tn PPL was not on notice from prior cases that the Board might apply
a cross-subsidy test Nevertheless, the Board refused to allow PPL to submut different evidence,
reasoning that “PPL cannot shift the responsibility for the choices that it made It 1s the shipper’s
responsibility, and 1n the shipper’s interest, to design the least costly, most efficient SARR ” /d
at9 As the Board further explained, “[w]c reject the argument that PPL must be allowed to alter
portions of its case-in-chief in light of our threshold cross-subsidy analysis, which merely
apphied well established principles to the particular facts and 1ssues presented to us in this case
Were we to allow a disappointed party to revisc its case 1n response to our rulings, there could be
no end to an administrative proceeding ™ Id at 11

Prior to PPL, neither the Board nor its predecessor had ever addressed explicitly the

possibility that 1t would apply a cross-subsidy test. In contrast, here, the Board put WFA/Basin



on notice that the Board belicved the MSP methodology had a flaw — its failure to address
relative density — and that it would be receptive to adopting a mechanism to allocate revenues
that considered relative density  The circumstances 1n this casc therefore provide cven less
justification for giving complainants a second chance than in PPL  Asin PPL, WFA/Basin
should not be allowed to shift responsibility for the deliberate choice they made to rely on the
MSP methodology for allocating revenues from cross-over traffic and to design a SARR to take
advantage of MSP. Complainants made the decision to use the MSP methodology even though
they knew that the Board had concerns about the methodology. Complainants did so specifically
to take advantage of the aspect of MSP — 1ts failure to address the impact of relative density —
that the Board had previously criticized Complainants sought to take maximum advantage of
the distortions created by the MSP methodology and they should be held responsible for the
litigation choices they made Complainants have the burden of proof 1n SAC cascs, and the
complainants here failed to carry that burden Their complaint should be dismissed.

Moreover, fairness to the defendant railroad dictates that the Board should not give
WFA/Basin another opportunity to submit SAC evidence. The Board explained 1n the Decision
that the challenged rates are not out of line with rates that would be expected for the type of
short-haul movements at 1ssue here Giving WFA/Basin a second chance will only require
BNSF to incur more litigation costs and allocate more resources defending a rate that has already
been shown not to exceed a reasonable maximum rate. Moreover, the statute emphasizes the
neced to resolve regulatory proceedings expeditiously and reflects a policy to give railroads
rcpose 1f cases are not determined within three years Sce 49 U S C §§10101(15), 11701(c).
Complanants imtiated this action on October 19, 2004 — over three years ago 1t 1s unfair to

BNSF 1o subject 1t to such an extended period ol litigation



IL The Board Should Not Adopt Its Proposed Modified Version of ATC,
The Board erred by modifying the ATC methodology that i1t adopted in Ex Parte No 657

The modified form of ATC is inconsistent with the fundamental principles underlying ATC and
it reintroduces the bias in favor of SARRS that rely heavily on short-haul cross-over traffic that
the Board sought to eliminate when it adopted ATC. In addition to rejecting the modified
version of ATC here, the Board should make clear that 1t will not apply the modified ATC in
future SAC analyscs

The Board clearly explained the conceptual basis for its ATC approach to allocating
revenue on cross-over traflic in Major Issues in Rail Rate Cases, STB Ex Parte No 657 (served
Oct 30, 2006) ("EP 657 Decision™) According to the Board, use of cross-over traffic 1s a vahd
means of simplifying SAC presentations but 1t also has the potential for introducing bias into the
SAC calculations, particularly 1n the allocation of revenue between the SARR and the residual
incumbent  The Board concluded that the methodology used to allocate revenues on cross-over
trafTic should seek to preserve the simplifying benefits of cross-over traffic while eliminating to
the extent possible any bias that would be introduced by the use of cross-over traffic To
eliminate bias, the methodology used to allocate revenue on cross-over traffic should produce
SAC results that approximate the results of a SAC analysis donc without cross-over traffic As

the Board explained-

In allowing the usc of cross-over traffic, we seek to make the
analysis morc manageable without introducing bias. Thus, the
goal 1n allocating revenue from cross-over traffic should be to
ensure that a truncated SAC analysis using cross-over traffic will
approximatc the outcome of a full SAC analysis, which provides
origin-to-destination service for the entire traffic group

EP 657 Decision, at 24 (note omitted)



The Board further concluded that the results of a full SAC analysis can best be
approximated, thereby eliminating bias, by allocating revenue on cross-over traffic based on the
relative costs of the on-SARR and oftf-SARR portions of the cross-over movement Ideally, the
cost relationship should be based on the SAC costs of the cross-over SARR and the SAC costs of

a full SARR-

[T]he portion of the revenue allocated to thosc facilities replicated
by the SARR should 1deally equal the total revenue from that
movement, multiplied by the sharc of total SAC costs represented
by the cross-over segments of the movement (1 e , multiplied by
the ratio of the SAC costs with cross-over traffic to the total SAC
costs without cross-over traffic)

Id But total SAC costs are not known, so 1 15 not possible to develop a precisc ratio of on-
SARR SAC costs to off-SARR SAC costs The Board nevertheless concluded that the ratio of
the incumbent 's costs over the portion of its system that would be replicated by the SARR and
the residual portion of the movement was a vahd proxy for the ideal SAC cost ratio “By
focusing on the ratio of actual costs incurred by the carrier, the revenue allocation method should
maintain, to the extent possible, the relationship between revenues and costs that would exist 1n a
full SAC analysis ™ Id at 25

The Board acknowledged that the relative density of the on-SARR and off-SARR
portions of a through movement 1s a critical factor in determining the proper cost relationship
between the two segments and therefore 1s a critical element 1n any cross-over revenue allocation
methodology The Board emphasized that it had been strongly encouraged by the U S Court of
Appeals for the Distnict of Columbia Circuit to adopt a revenue allocation methodology that
“took account both of the economies of density and of the diminishing returns thereto ™ /d at 26

(internal quotation omitted).

-10-



Thus, the Board’s core justification for using ATC was that 1t allocates revenues based on
the relative costs of providing service over different segments of a through movement and takes

account of the impact of density on those costs As the Board explained,

A successful allocation of cross-over revenues would produce the
same revenue-to-cost relationship as would be produced 1f the
complainant modeled the entire movement, Rather than arbitranly
allocating revenue to low-density lines, the ATC method more
accurately 18 keyed to the defendant carner’s relative costs of
providing service over the two segments.

Id at 35 The Board further explained that the ATC calculations must focus on average fotal

costs rather than average variable costs to take proper account of economies of density

Economies of density reflect how average total costs for a network

of a given size imtially decrease with increases in output

Accordingly, any approach that seeks to account for economies of

density must cxamine the average total costs, rather than the

average variable costs
/d at 34 The Board expected that ATC would “level the playing field by allocating costs
according to a reasonable estimate of the relative costs to own and operate the various parts of
the larger network ™ /d at 35.

The modified ATC methodology set out in the Decision repudiates the fundamental
objective of ATC to provide a non-biased, cost-based allocation of through revenues between the
SARR and the residual iIncumbent Modified ATC does not allocate revenucs in proportion to
average total costs and therefore does not produce the unbiased result that the Board said was
required in Ex Parte 657

The original ATC methodology allocates through revenues based directly on the

relationship of on-SARR average total cosis to off-SARR average total costs To the extent the

off-SARR portion of a movement has higher average total costs, the off-SARR portion of the

-11-



movement thercfore receives higher revenues 1n direct proportion to 1ts higher average total
costs. Average total costs on both segments are determined by adding the variable costs on the
segment to the avcrage fixed costs on the segment The modified version of ATC adopted by the
Board destroys the relationship between average total costs and revenues Under modified ATC,
the Board first allocates revenues to cach segment of a through movement sufficient to cover the
incumbent’s URCS variable costs. It then allocates the remaining through revenue to the on-
SARR and off-SARR portions of the through movement based on ATC as calculated under the
original ATC formula

Two straightforward examples 1llustrate that modified ATC abandons the cost-based
allocation approach that 1s at the heart of ATC In the first example, the fixed costs on cach
segment of a through movement arc 1gnored altogether under modified ATC and revenue 1s
allocated entirely based on vanablc costs In the second example, the effect of density on fixed
costs 15 diluted by effectively double-counting variable costs 1n determining the revenue
allocation In all cases, modified ATC systematically disfavors the residual portion of a
movement and reintroduces the bias 1n favor of a SARR using cross-over traffic that ATC was
designed to climinate.

In the first example, assume a 100-mile movement that gencrates through revenues of
$100 Assume that the incumbent’s URCS varniable costs for the movement arc $100 so the
movement generates an R/VC ratio of 100% Assume that the fixed costs arc $60 (system-
average fixed costs of $ 60 per mile times 100 miles) Assume also that the distance on and ofT
SARR 1s the same (50 miles), but the traffic density on the on-SARR segment 1s twice that of the
off-SARR segment. Table 1 below 1llustrates how revenue would be allocated under ATC as

oniginally proposed and under the modified version applied by the Board n this case



TABLE 1

Residual
SARR Incumbent Total
ATC
Varable Costs 50 50 100
Fixed Costs 20 40 60
Total Costs 70 90 160
Segment Share of =70/(70 + 90) | =60/ (70 + 90)
Total Costs (ATC) 43.8% 56.3% 100 0%
Modified ATC
Vanable Cost 50 50 100
Total Contnbution (= 100 - 100) - — 0
Contnbution 0*438%=0 , 0*563%=0 0
Modified ATC Revenue =50+0 =50+0
50 50 100
Modified ATC Division 50.0% 50.0% 100 0%

it 15 beyond dispute that the average on-SARR costs are lower than the average off-
SARR costs because density 1s higher on the SARR and therefore the fixed cost per ton on-
SARR 1s lower than the fixed cost per ton off-SARR The original ATC methodology
recognizes this cost difference and allocates proportionally less revenuc to the SARR to account
for 1ts lower costs. Under ATC, the SARR receives 43 8% of the through revenue to reflect the
SARR'’s relatively lower average total costs As the Board noted in Ex Parte No. 657, this 1s the
desired result because 1t reflects the impact of density on cost. The SARR’s average costs per
unit of traffic are lower due to the higher density on SARR lines and the SARR should therefore
receive proportionally less revenue

Under the modified version of ATC used by the Board n this proceeding, however, the
SARR and the incumbent would split the through revenue evenly  Even though the SARR’s

average total costs are clearly less than the residual incumbent’s, the SARR gets cxactly the same
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amoun! of revenue as the residual incumbent  This result 1s inconsistent with the objective of
ATC to allocate revenues based on relative costs

The modified ATC methodology also violates the Board’s exphcit directive that the
revenue allocation should be based on average fotal costs rather than average variable costs In
this example (and 1n the case of all traffic that moves at R/VC levels that are at or below the
incumbent's URCS vanable costs), fixed costs are 1gnored altogether As a result, the modified
ATC reintroduces bias into the SAC calculations. Table 2 summarizes the results for the
hypothetical movement in Table | — where through revenues cqual variable costs — and shows
that the SARR does better under the modified ATC approach, thercby destroying the neutrality

that the Board sought by adopting ATC.

TABLE 2
Residual
SARR incumbent Total

Total Costs 70 90 160
ATC Revenue

ATC Revenue 44 56 100

Revenue-to-Total Cost Ratio 83% 63% 63%
Modried ATC Revenue

ATC Revenue 50 50 100

Revenue-to-Total Cost Ratio 71% 56% 63%

Under ATC, the revenue-to-total cost relationship 1s the same for the SARR and the
residual incumbent — 63% Thus, the allocation methodology climinates any bias in the use of
cross-over traffic The results of the SAC analysis using cross-over traffic should approximate
the results of a full SAC analysis because a more extensive SARR would receive additional
revenues n direct proportion to its additional costs But under modified ATC, the complainant 1s

no longer neutral as to the size and scope of the SARR and instead has the incentive to build a
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SARR that uses cross-over traffic to take advantage of the distorted revenue allocations. In the
above example, there is a higher revenue-to-total-cost ratio for the SARR segment (71% for the
SARR segment compared to 56% for the residual incumbent) Thus, a complamant would
clearly be rewarded for building a short-haul SARR rather than the full SARR. Likewise, the
complainant would be penalized for building a larger SARR since the additional revenue that
would be available by building the extended lines would be proportionally lower than the total
costs of constructing and operating over the larger network. Modified ATC reintroduces
precisely the distortion that A 1'C was designed to eliminatc

The bias created under the Board’s modificd approach is not limited to traffic that covers
only 1ts variable cost and makes no contribution to the incumbent’s fixed cost 'able 3 uses the

same example in Table 1, but assumes a movement that generates $200 of revenues and therefore

has an R/VC of 200%
TABLE 3
Resldual
SARR Incumbent Total
ATC
Variable Costs 50 50 100
Fixed Costs 20 40 60
Total Costs 70 80 160
Segment Share of =70/ (70 + 90) | =90/ (70 + 980)
Total Costs (ATC) 43.8% 56.3% 100 0%
Modified ATC
Variable Costs 50 50 100
Total Contribution (= 200 - 100) -— —_ 100
Contribution Allocated to =100*43 8% | =100 *56 3%
Segments by ATC Share 44 56 100
Modified ATC Revenue =50+44 =50+ 56
84 106 200
Modified ATC Division 46.9% 53.1% 100 0%

-15-



As Table 3 demonstrates, under the Board's modified approach, the SARR recerves a
revenue share 1n excess of 1ts share of average total costs cven when the traflic in question
clearly covers more than 1its variable costs In this example, the SARR’s share of the average
total cost of the through movement 1s 43 8% but it receives 46 9% of the through revenue Once
again, usc of the modified ATC destroys the neutrality that the Board sought to achieve with
AIC Under modified ATC, the complainant is rewarded for building a short-haul SARR
because 1t rccerves more revenue than is justified by the relative costs to provide service over the
SARR lines. The results of the SAC analysis with cross-over traffic no longer approximate the
results of the full SAC analysis

In the example set out in Table 3, the reason that the SARR receives an excess sharc of
revenue 1s that the Board’s modificd approach does not appropnately account for economies of
density  As the Board correctly noted 1n Ex Parte No 657, economies of density are reflected in
average total costs, not average variable costs The Board's modified approach impermissibly
dilutes the impact of density by effectively double-counting variable costs in establishing the
ratio used to allocate through revenues The Board’s modified approach first allocates to the
SARR sufficient revenuc to cover the incumbent’s vartable costs on the SARR segment The
Board then allocates any revenue in excess of variable costs based on the SARRs relative
average fotal costs, which consist of the sum of vanable and fixed costs Application of the
modified ATC ratio thus provides the SARR with an allocation of additional revenue reflecting
vanable costs that have already been covered This approach dilutes the effect of relative density
on average unit costs, overcompensates the SARR, and leaves the residual incumbent with an

insuflicient share of revenues to cover the proportionally higher costs of 1ts low density lines

-16-



The Board had no valid reason for abandoning its original ATC methodology n favor of
a methodology that reintroduces the bias that ATC was designed to climmate The Board
explains 1n the Decision that 1t decided not to apply the original ATC methodology out of a
concern that the traffic group selected by WFA “includes considerable traffic with total revenuc
erther below or barely above™ BNSF’s variable cost. Decision at 14. The Board was concerned
that applying ATC to these low rated movements would dnive the R/VC for the SARR portion of
the move below 100% of the incumbent’s URCS costs I'he Board deemed this to be an
“1llogical and unintended result.” and therefore decided first to allocate sufficient revenues to
cover the incumbent’s variable costs and then to apply the ATC formula only to wha;t 1t termed
the “total revenue contribution (i.e., revenue 1n excess of vanable cost as calculated by URCS).”
Id (emphasis in original)

But there 13 nothing *“illogical™ about an allocation methedology that would allocate
revenues generated by low rated traffic 1o the SARR that are less than the incumbent’s URCS
variable costs whilc allocating revenue to the residual incumbent that arc somewhat higher than
the imcumbent’s variable costs The Board concluded 1n Ex Parte No. 657 that “a success(ul
allocation of cross-over revenucs would produce the same revenue-1o-cost relationship as would
be produced 1f the complainant modeled the entire movement ™ EP 657 Deciston at 35 If the
average total costs on the SARR arc less than the average total costs off the SARR, which one
would cxpect, the allocation mechanism should reflect that relationship The SARR should
receive proportionally less revenucs to reflect its proportionally lower costs Applying ATC
under these c1rcumstanccl:s accomplishes exactly the Board intended — 1t allows cross-over traffic

to be used without introducing a distortion into the SAC calculations
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Logically, for two 1dentical movements that have identical costs, a cost-based revenue
allocation should result in the same percentage division of revenues regardless of the level of
revenues on those movements Tables 1 and 3 posit two movements that have the same costs —
they are 1dentical movements except for the amount of revenue that they gencrate A cost-based
revenue allocation methodology should allocate through revenues 1n the two examples in cxactly
the same proportion, as ATC does There 1s nothing 1llogical about the results produced by
ATC

The Board’s real concern appears to be that it would somehow be unfair to the SARR to
allocate revenues to it that are less than the incumbent’s URCS vanable costs because 1t would
deprive the SARR of a contribution to 11s fixed costs But this concern is also misplaced First,
SARRs are supposed to be configured to operate as efficient, least-cost railroads, so it would be
reasonable to expect that a SARR's vanable costs would be lower than those of the incumbent,
and perhaps substantially lower Indeed, if a complainant includes traffic in the SARR traffic
group that generates revenucs that are closc to (or below) the incumbent’s URCS variable costs,
1t 15 appropnate to assume that the complainant expects that the variable costs of the SARR
would be sufficiently lower than the incumbent’s to allow the traffic to provide a contribution to
the SARR’s fixed costs

Sccond, the Guidelines permit the complainant to select the SARR’s traffic group so that
the complanant has the opportumty to maximize revenue contribution to the SARR. Ifa
complamant believes that a particular low rated movement may not contribute to the SARR's
costs, 1t can cxclude that trafTic from the SARR traffic group. There is no valid reason for the
Board to manipulate 1ts revenue-allocation methodology to enable a complainant to include even

the lowest rated traffic on the incumbent’s network 1n the SARR traffic group The Board’s
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modification of the ATC approach does nothing other than tip the scales in favor of
complainants

Finally, even if there were a valid reason to ensure that the SARR receives sufficient
revenue to cover the incumbent’s URCS vanable costs, which there 1s not, there is no reason to
apply the modified ATC methodology to all cross-over traffic, including high-rated traffic As1s
evidenced in the sccond example described above, for movements that generate R/VC ratios well
in excess of variable costs, there is no risk that ATC will allocate to the SARR less than the
incumbent’s URCS variable costs. Applying the modified ATC to high-rated traffic therefore
unnecessarily distorts the cost relationship between the on-SARR and off-SARR segments by

diluting the impact of density on total costs

ITI. Conclusion

For the reasons set out abovc, the Board should grant BNSF’s Petition for
Reconsideration and rule that (1) WFA/Basin are not entitled to present new SAC evidence in
this proceeding; and (2) the Board will apply its original ATC methodology to allocate revenues

on cross-over traffic rather than modified ATC in all future SAC analyscs
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Respectfully submutted,

Richard E Weicher Samucl M Sipe, Jr é %
hil K. Mullhigan

Anthony J LaRocca

BNSF Railway Company Linda S Sten
2500 Lou Menk Drive Steptoe & Johnson LLP
Fort Worth, TX 76131 1330 Connecticut Avenue, N W
(817) 352-2353 Washington, DC 20036
(202) 429-3000

Attorneys for BNSF Railway Company

October 22, 2007
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