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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, DC

STB FINANCE DOCKET NO. 30186 (Sub-No. 3)

TONGUE RIVER RAILROAD COMPANY, INC. - CONSTRUCTION AND
OPERATION - WESTERN ALIGNMENT

PETITION TO STAY THE BOARD’S DECISION
William McKinney of the V-C Cattle Company 1n Birney, Montana (the “Petitioner”) hereby moves
the Surface Transportation Board (the “Board” or “STB”) to stay the effective date of the Board’s
Decision n STB Finance Docket No. 30186 (Sub-No 3), Tongue River Railroad Company, Inc —

Construction and Operation — Western Algnment (the “Decision”).

A stay 1s warranted unul US Court of Appeals for the Ninth Circuit has ruled on the ments of the
pentions for review of Tongue River II filed by the Northem Plains Resource Council, Inc (NPRC),
Nauve Action, and the United Transportanon Union-General Committee on Adjustment (NPRC

Inc etalv STB, No 97-70037, heremnafter 97-70037) The petiions were umely filed on January 7,
1997, and are being held i abeyance pending the conclusion of Tongue River 111

Now that the Board has issued a decision 1 FTongue River 111, the Court may proceed to rule on the
ments of the 1ssues raised by 97-70037 Because Tongue River III merely approves the Western
Alignment, 2 proposed change to the southernmost portion of the rounng approved by the decision

in Tongue River 11, the 1ssues n Tongue Ryver 11 and Tongue River lI] are mnseparable, and any
Court order ansing from NPRC Inc et al v STB will directly impact, or void 1n its entirety, the

Board’s decision 1in Tongue River T11

ARGUMENT
An interested party sccking a Board-ordered stay must establish that (1) there 15 a strong
hikehhood that the Petiioner will prevail on the mers, (2) the Petsioner will suffer irreparable harm
in the absence of a stay; (3) other interested parties will not be substantiaily harmed, and (4) the



public interest supports the grantng of the stay. Hiton v Barunskill, 481 US 770, 776 (1987),

Washmgton Metropolitan Area Transit Commssion v Hohday Tours, Inc., 559 F 2d 841, 843 (DC
Cir 1977) The Parnes are prepared to meet each prong of this test, as follows
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The petutions opposing the Board’s decision 1n Tonguce River Il were timely filed with the US
Court of Appeals for the Ninth Circwst on January 7, 1997. The petinons were accepted by the
Court and docketed as Case Number 97-70037

On Apnl 7, 1997, the Court denied Respondents’ motions to dismiss 97-70037

On July 15, 1997, the Tongue River Railroad Company (TRRC) filed a petiion with the Board to
reopen Longue River II. The Board dented the request to reopen withour prejudice 1n 2 decision
setved December 1, 1997

On December 9, 1997, the Court, aware of TRRC's efforts to mutiate the L'ongue River 111
proceeding, filed an order staying the brefing schedule for 97-70037

On March 16, 1998 the Court demed the Ninth Circuit petitoners’ joint motion to set aswde and
vacate the Board’s November 8 1996 Tongue River 11 decision, ordering mstead that the petition for
review presented by 97-70037 would be held in abeyance pending a final decision by the Board 1n
Finance Docket No 30186 (Sub-No 3), Tongue River [I1

The Court has required, and received, peniodic status reports from the parties to 97-70037 from
Apnt 1998 uaul present

The U.S Ninth Circuit Court of Appeals accepted the Petitions for Review 97-70037, the Petitions
survived Respondents’ Motions to Dismuss, and the Court has kept the matter open for nearly a
decade pending the Board’s decision in Tongue River IIl. Cleady, the Court feels that there 1s a
strong possibility that the Peuttoners mn 97-70037 will prevail on the ments of their arguments
against the Board’s Decision mn Tongue River 11, and did not frivolously make the decision to

expend such an enormous amount of the Court’s, and the Parties’, time and resources



There 1s a strong likchhood that the petitioners mn 97-70037 will prevail on the ments of ther
arguments, as demonstrated by the scriousness with which the Ninth Circutt Court of Appeals has
treated the matter If the petitioners in 97-70037 prevail, then the Board’s decision 1n Tongue River

III 15 moot.

2 The partics will suffer srreparable harm 1n the abseace of a stay

The Longue River III decision has serious environmental, economic, and social consequences for
the Petitioner While Tongue River Il does present umque issues, many of these same 1ssues,
which impact the entire Ashland to Decker route, and indeed, the entire Tongue River Ratlroad, are
before the Ninth Circust Court of Appeals in 97-70037. Indeed, the Supplemental EIS prepared for
Tonguc River 1T rehes heavily on the eavironmental and econonmuc data prepared for the Tongue

River II

If the effectve date of the Tongue River III decision 1s not stayed, TRCC may immediately begin
site testing and other preparatory work on the Western Alignment route despite the fact that the
Court has not had the opportunity to rule on the ments of the Tongue River Il appeal. TRCC may
also immediately mitiate eminent domam proceedings agamnst the Parnes The effects of these
actions could not be reversed even if the Petitoners prevail in Case No. 97-70037 and the Western

Ahgnment 1s never built

"The Pentioner’s livelhood depends on the V-C Cattle Company The Tongue River Railroad will
server or otherwise adversely affcct a substantial amount of ranch property on which the V-C Cattle
Company depends Peatoner also rehes on access to clean warter from the Tongue River and
‘l'ongue River Reservorr for irngation and other ranch uses, mcleding the health and well being of
the livestock on which the V-C Cattle Company’s economic viability depends The loss of hay
ground due to the railroad nght-of-way alone would also represent a permanent and sigmificant
financial burden for the Petiioner .

If the Court overturns the Board’s decision m Tongue River 11, and the Board nevertheless makes
their deasion i Tongue River III cffecve, TRCC will be free to condemn land and conduct

construction-related activities along the Tongue River | and Tonguc River [I] easements, despite the



fact that a muddle section of the railroad mught never be approved. The result would be a permanent
loss of productive land and an economic catastrophe for the Petittoners, many stmilarly situated

ranchers, and the entire area of Montana affected by this 1ll-concerved project

3 Other interested parties will not be substantially harmed

The Miles City to Ashland section of the Tongue River Ratlroad was first proposed 1n 1983 Tongue
Ruver II, the Ashland to Decker route, was proposed in 1989 The Western Alignment, the
modification to the Ashland to Decker route that 1s the subject of the Tongue River 111 deasion,
was not proposed until July 15, 1997 After 23 years, no portion of the proposed railroad has ever
been built No possible substantial harm can result to any part from staymng the effective date of the
Tongue River I1I decision for what would most hikely amount to a period of 2 few months unul the
Ninth Crrcmit Court of Appeals has finally had a chance to rule on the ments of 97-70037

lurthermore, the same partes who support the construction of the Tongue River Railroad have
already publicly expressed their preference for muning the Otrer Creeks coal tracts (whose
development the Tongue River Railroad 1s designed to facilitate), generating power “at the mouth of
the mmne” and shipping 1t out by wire (1c., by building a coal-fired generator and electric
transmusston knes at the site of the coal, rather than shipping 1t out by rai) The estimated
completion date for this phase of the Otter Creck Energy Project 1s not cather than two to four

years from now Jim Gransbery, “Otter Creek sull Attracting Interest Core Sampling near Ashland
Gives Interesting Facts,” Billings (Gazette, January 15, 2005

4. The public mnterest supports granting the stay

The Petitonet, the Ninth Circuit petinoners in 97-70037, the Board, and the Nmth Circuut Court of
Appeals have all devoted enormous time and resources to the entire Tongue River Railroad
proposal It would be contrary to the public mnterest to reject a stay of the dectsion affecting a
relatvely minor adjustment to the southernmost termunus of Tongue River 11: a stay would allow a
judicial review of Tongue River IT to move forward to completion, ensure that no harm comes to
the Parties and similarly situated famihes while the Court rules on the ments of ‘I'ongue River 11, and
mantain the ntegnty of what has been, and should be, a slow and deliberate process.



Absent a stay, the lives and livellhoods of the Petittoners and other similarly situated parties wall be
changed forever. An environmentally sensiive region of Montana will be permanently impacted.
And there 18 no guarantee, absent a decision from the Ninth Circust Court of Appeals on Tongue
River I, that any alleged economic benefit will ever result. the only guarantee 15 a social and
economic catastrophe for the Petitioners A stay 1s clearly i the public interest.

CONCLUSION
The cffective date of the Board’s Deasion 1n Tonguc Ruver I11 should be stayed until the U.S. Court
of Appeals for the Nmnth Circust has ruled on the ments of the petiions for review of Longue River
II :n NPRC Inc, et al v. STB, No 97-70037 ‘The Petitoner has met the Holiday ‘Tours pleading
standard for a Board-ordered stay, and hereby respectfully request that a stay be granted, as law and

the public interest demand

Respectfully Submutted,

(M +WW

ﬂham McKinney Annc McKinney

V-C Cattle Company
31 Canyon Lane
Birney, MT 59012
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