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PETITION TO STAY THE BOARD’S DECISION
Powder River Basin Resource Council (the “Petiioner”™) hereby moves the Surface Transportation
Board (the “Board” or “S1B”) to stay the effective date of the Board’s Decision in STB Finance
Docket No 30186 (Sub-No 3), Tongue River Rallroad Company, Inc. — Constructon and

Opcration — Western .Alignment (the “Decision”)

-\ stay 1s warranted untl US Court of .\ppeals for the Ninth Circuit has ruled on the menies of the
petuons for review of Tongue River 1] filed by the Northern Plains Resource Council, Inc (NPRC),
Natve Action, and the United ‘U'ransportation Umon-General Committee on Adjustment (NPRC
Inc eralv S1B, No 97-70037, hereinafrer 97-70037) The pentions were timely filed on January 7,

1997, and are being held 1n abevance pending the conclusion of Tongue River 111

Now that the Boatd has 1ssued a decision 1n Tongue River I11, the Coutt may proceed to rule on the
merits of the 1ssues raised by 97-70037 Because Tongue Rrver ITI merely approves the Western
Ahgnment, a proposed change to the southernmost poruon of the routing approved by the decision
in longue River II, the wssues in Longue River 1 and Tongue Rrver 111 are mseparable, and any
Court order ansing from NPRC Inc et al v STB will directly impact, or void 1 its enurety, the
Board’s decision in Tongue River 11T

ARGUMENT
An interested party seeking a Board-ordered stay must establish that (1) there 15 a strong hkelthood
that the Pennoner will prevail on the ments, (2) the Pentioner will suffer irreparable harm in the

absence of a sty, (3) other inrerested parties will not be substantially harmed, and (4) the publc



interest supports the granting of the stay Hilton v Barunskill, 481 US 770, 776 (1987),
Washington Metropolitan Area Transit Commussion v_Holiday Tours, Inc, 559 F 2d 841,843 (DC

Cir 1977) The Parues are prepared to meet each prong of this test, as follows

1. There 15 a strong likelhood that the parties will prevail on the ments
The pentions opposing the Board’s decision in Tongue River I were umely filed with the US

Courr of Appeals for the Ninth Circuit on January 7, 1997 The pettions were accepted by the
Court and docketed as Case Number 97-70037

On April 7, 1997, the Court denied Respondents’ motions to dismuss 97-70037

On July 15, 1997, the Tongue River Railroad Company (TRRC) filed a petiion with the Board to
rcopen Tongue River II The Board dented the request to reopen without prejudice 1n a decision
served December 1, 1997

On December 9, 1997, the Court, aware of TRRC’s efforts to imtiate the Tongue River 111
proceeding, filed an order staying the bnefing schedule for 97-70037

On March 16, 1998 the Court demied the Ninth Circuit pentioners’ joint motion to set astde and
vacate the Board’s November 8 1996 Tongue River 11 decision, ordenng instead that the petiuon for
review presented by 97-70037 would be held 1n abeyance pending a final decision by the Board 1n
Finance Docket No 30186 (Sub-No 3), Tongue River ITT

‘The Coutt has required, and received, penodic status reports from the parnes to 97-70037 from
Apal 1998 unul present

The US Ninth Circust Court of Appeals accepted the Petinons for Review 97-70037, the Petiions
survived Respondents’ Motions to Ihsmiss; and the Court has kept the matter open for nearly a
decadc pending the Board’s decision in Tongue River 11 Clearly, the Court feels that there 1s a
strong possibility that the Pentoners in 97-70037 will prevail on the ments of their arguments
against the Board’s Deasion in Tongue River I, and did not frvolously make the decision to

expend such an enormous amount of the Court’s, and the Partics’, ime and resources



I'here 15 a strong likelthood that the peutoners i 97-70037 will prevail on the mernts of their
arguments, as demonstrated by the senousness with which the Ninth Circwit Court of Appeals has
treated the matter  If the pentioners in 97-70037 prevail, then the Board’s decision 1n Tongue River

11 1s moot

2 The Petinoner will suffer irreparable hartn in the absence of a stay

The Tongue River 111 decision has serious environmental, economic, and soctal consequences for
the Powder River Basin Resource Council (PRBRC) and the consutuency PRBRC represents While
Tonguc River 111 does present unigue 1ssues, many of these same 1ssues, which impact the entire
Ashland to Decker route, and indeed, the enure Tongue River Railroad, are before the Ninth Circuut
Court of Appeals 1n 97-70037 Indeed, the Supplemental EIS prepared for Tongue Ruver 111 rehes
heavily on the environmental and economic data prepared for the Longue River 11

If the effecnve date of the Tongue River JIT decision 1s not stayed, TRRC may immediately begin
site testing and other preparatory work on the Western Alignment route despite the fact that the
Court has not had the opportunity to rule on the meris of the Tongue River II appeal TRCC may
also immediately 1mitatc eminent domain proceedings against the Parties The effects of these
actions could not be reversed even if the Penuoners prevail in Case No 97-70037 and the Western

Alignment 1s never bult

Petitioner PRBRC counts among 1ts musstons the prescrvation and ennchment of the agncultural
heritage and rural Lifestyle of the Powder River Basin and the conservanon of the Basin’s umque
land, landscapes, mimneral, water and clean air consistent with responsible use of these resources to

sustain the livelihood of present and future generanons

‘The Powder River Basin covers southeast Montana and northeast Wyoming and 1s about 120 rrules
east to west and 200 miles north to south ‘The basin 1s so named because 1t 1s dramned by the
Powder River, and is also dramned in part by the Cheyenne River, Tongue River, Bighorm Ruver,
Little Missoun River, Platte River, and their tnbutanes The construction of the ‘Tongue River
Railroad, including Tongue River II1, will have dramatic negatve cffects on the Powder River Basin,

effects which are not adequatcly addressed by the Supplemental Environmental Tmpact Statement



These include erosion leading to degradation of water qualty, loss of land for the production of hay
to feed livestock, and protection of irnigation water from increased coalbed methane producton that

construcaon of the raitroad will facilitate

If the Court overtumns the Boatrd’s decision in Tongue River 1, and the Board nevertheless makes
therr decision 1n Tongue River II1 effective, TRCC will be free to condemn land and conduct
construction-related activities along the Tongue River | and Tonguc River I easements, despite the
fact that a muddle sccuon of the ralroad mught never be approved The result would be a permanent
loss of productive land and an economic catastrophe for the constiruents represented by the

Pcationer and the entire area of Montana affected by thus 1ll-conceived project

3 Other interested es will n : substantzally harmed

The Miles Caty to .Ashland section of the Tongue River Railroad was fitst proposed 1n 1983 Tonguc
River II, the Ashland to Decker route, was proposed in 1989 The Western Ahgnment, the
modification to the Ashland to Decker route that 1s the subject of the Tongue River 11 decision,
was not proposed unal July 15, 1997 After 23 years, no portion of the proposed railroad has ever
been built No possible substanual harm can result to any pare from staying the effective date of the
Tongue Rnver 111 decision for what would most ikely amount to a penod of a few months untl the
Nmth Circurr Court of Appeals has finally had a chance to rule on the merits of 97-70037

Furthermore, the same parties who support the constructon of the Tongue River Railroad have
already pubhcly cxpressed their preference for mining the Otter Crecks coal tracts (whose
development the Tongue River Railroad 1s designed to facilitate), generating power “at the mouth of
the mine” and shipping it our by wire {(1e, by building a coal-fired gencrator and electnc
transmission lines at the site of the coal, rather than shipping 1t out by tail) ‘The esumated
compleuon date for this phase of the Otter Creck Energy Project 1s not earlicr than two to four
years from now Jim Gransbery, “Otter Creek still Atrracung Interest: Core Sampling near Ashland

Gives Interesting Facts,” Billings Gazette, January 15, 20053

4 Thc public intcrest supports granting the stay
‘The Pettioner, the Ninth Circuit peationers in 97-70037, the Board, and the Ninth Circust Court of

Appeals have all devored enormous nme and resources to the entice Tongue River Railroad



proposal It would be contrary to the public interest to reject a stay of the decision affectng a
relanvely minor adjustment to the southermnmost terminus of Tongue River I1 a stay would allow a
judical review of Tongue River 11 to move forward to completion, cnsure that no harm comes to
the Parues and similarly situated famihies while the Coutt rules on the menits of Tongue Ruver 1T, and

maintain the integnty of whar has been, and should be, a slow and dcliberate process

Absent a stay, the mission of Powder River Basin Resource Council, and the imterests of the
constiruency which they represent, will be irreparably harmed An environmentally sensiive region
of Montana will be permanently impacted And there 18 no guarantee, absent a decision from the
Ninth Cireuit Court of Appeals on Tongue River 11, that any alleged cconomic benefit will ever
result from the railroad the only certan result 1s the permanent cnvironmental degradation of a

sensitive ccoregion A stay s clearly in the public interest

CONCLUSION
The effecuve date of the Board’s 1Decision in Tongue River ITI should be stayed until the US Court
of Appeals for the Ninth Circuit has ruled on the ments of the petiuons for review of Lopgue River
IT in NPRC Inc ¢t al v STB, No 97-70037 The Parttes have met the Holiday ‘Tours pleading
standard for a Board-ordered stay, and heteby respectfully request that a stay be granted, as law and

the public interest demand

Respectfully Subtmutted,
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n I' Lind, Director
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