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STB FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL ROAD LLC
- LEASE AND OPERATION EXEMPTION —

SILLS ROAD REALTY, LLC

PETITION FOR STAY
OF

DECISION SERVED OCTOBER 12, 2007

INTRODUCTION AND BACKGROUND

Sills Road Realty LLC ("Sills"), and U S Rail

Corporation ("U S Rail") petition the Board to stay its

decision served on October 12, 2007, directing Suffolk &

Southern Rail Road ("Suffolk"), Sills, or U S Rail, or any

other related entity conducting rail construction in

Yaphank, Brookhaven, or in the vicinity to immediately

cease that activity and either obtain construction

authority pursuant to 49 U.S.C. 10901(a) or a decision of

the Surface Transportation Board ("Board" ) finding that

such activity does not require Board approval. By separate

petition to be filed on or before November 1, 2007,



Petitioners will be seeking reconsideration of that

decision on the grounds that it contains material error.1

This proceeding dates back to May 18, 2007, when

Suffolk, a non-carrier, filed a verified notice of

exemption under 49 CFR 1150.31 to lease and operate about

11,000 feet of track that Sills was going to construct as a

private side track on a 28 acre parcel of land in Yaphank,

Suffolk County, NY,2 owned by Sills, also a non-carrier.

Believing that Suffolk's proposed construction was subject

to its approval under 49 U.S.C. 10901 (a), the Board found

Suffolk's exemption notice incomplete in a decision served

June 1, 2007 and directed Suffolk to file, by June 21,

2007, supplemental infornation describing, in detail, the

construction activities on the trackage undertaken to date

and any construction anticipated in the future. On June

15, 2007, Suffolk filed a letter requesting withdrawal of

its notice of exemption dje to a change in circumstances.

Subsequently, by decision served Augjst 13, 2007, the

Board found that Suffolk had failed to explain the

situation to its satisfaction and directed Suffolk to file,

by August 23, 2007, the information required by the June 1

1 See, 49 CFR 1115.3(e).

2 The subject trackage will consist of a transloading facility with
a small network of yard tracks and will be known as the Brookhaven Rail
Terminal.



decision. In addition, the Board ordered Suffolk to

provide a substantive reason for its request to withdraw

and to explain in more detail whether it or Sills

anticipated that for-hire service will be provided over the

trackage being constructed. In reply, Suffolk advised the

Board that Sills never undertook the construction at the

Sills Road location and that Suffolk withdrew its May 18th

exemption notice because it never concluded any agreement

or other relationship with Sills regarding the proposed

transaction. The Boara accepted that explanation and

permitted Suffolk to withdraw its notice of exemption.3

After Suffolk requested its notice of exemption be

withdrawn. Sills entered into an agreement with U S Rail,

an existing class III rail carrier,4 to construct and

operate the subject trackage as an "exeirpt spur" under 49

U.S .C . 10906. Accordingly, U S Rail did not and does not

require any Board authority to construct or operate over

the subject track.

The Board further stated that it would view with disfavor any
future request for authority to commence rail operations over trackage
at this location unless that construction had first been authorized by
the Board.

The Great Miami & Scioto Railway Company - Change in Operator
Exemption - Certain Lines of the City of Jackson, OH, STB Finance
Docket No. 32417 (Jan. 20, 1994) Suffolk had originally intended to
engage U S Rail to operate the subject track as a contractor under
Suffolk's STB operating authority.



The Board's October 12, 2007 "cease and desist" order

is solely based upon a letter, dated October 2, 2007, from

trie Town Attorney for the Town of Brookhaven, NY, (Exhibit

A), and an article dated October 1, 2007, appearing in

Newsday, a local newspaper, concerning U S Rail's

construction of a rail facility at Yaphank. (Exhibit B).

The Board also referenced in its October 12" order, two

letters, dated July 12, 2007 (Exhibit C) and July 25, 2007

(Exhibit D) sent by the undersigned to the Town Attorney

for the Town of Brookhaven. The Board concluded in its

October 12th decision, that the facility Suffolk had been

proposing to construct and U S Rail is attempting to

construct were one and the same.

On October 4, 2007, Melvin F. Clemens, Director of the

Board's Office of Compliance and Consumer Assistance, wrote

to the undersigned as counsel for U S Rail about the

subject rail construction stating his belief that it

requires Board approval under 49 U.S.C. 10901 (a). (Exhibit

E) .

In his letter, Mr. Clemens directed counsel for U S

Rail to:

"[A]dvise the Board in detail, by a response due to
me no later than October 9, 2007, of any and all
activities undertaken, or being undertaken, in
Yaphank, Brookhaven, or anywhere in that vicinity,



by U S Rail Corporation, or by any entity on its
behalf, or by any other entity that you represent.
If you believe that any of these activities do not
require Board approval (whether as an 'exempt spur'
or otherwise), tell us why you believe that to be the
case."

Mr. Clemens further ordered U S Rail not to resume work in

any form until Board authority is obtained or the Board

determines that its authorization is not required. On

October 9, 2007, U S Rail filed a timely and detailed

response to Mr. Clemens' letter, describing the activities

undertaken to date,5 describing the proposed facility in

detail, and maintaining that the proposed construction is

an "exempt spur" under 49 U.S.C. 10906. (Exhibit F).

The Board's October 12"n decision imposing a "cease and

desist" stop-work order upon petitioners references neither

Mr. Clemen's October 4, 2007 letter, nor U S Rail's October

9, 2007 response thereto.

This petition for a stay of the Board's October 12,

2007 decision follows.

5 Those activities have included attending meetings between Sills
Road Realty (the owner of the land on which the facility is being
constructed) with state and local officials to discuss this project,
consultations with officials at the New York State Department of
Transportation about funding for the project, discussions and
negotiations with the New York & Atlantic Railroad (NY&A) and CP Rail
about through transportation of inbound and outbound cargo, design of
the rail terminal and related facilities, ordering of material for the
construction of those facilities, and the clearing of land in
anticipation of construction of those facilities. As yet, neither U S
Rail nor any other entity has constructed any railroad track.



ARGUMENT

The Board's Rules of Practice provide that any party

may petition for a stay of agency action pending judicial

review. 49 CFR 1115.5(a). Petitioners intend to seek

timely reconsideration of the Board's decision and may,

depending upon the outcome of that reconsideration request,

seek judicial review. Petitioners maintain that the

October 12 decision involves material error and inflicts

irreparable injury upon the movants without any

corresponding harm to other parties.

The Board will grant a stay in a proceeding where (a)

there is a substantial likelihood that the movant will

prevail on the merits, (b) the movant will be irreparably

harmed absent the stay, (c) the stay would not harm other

parties, and (d) issuance of a stay is in the public

interest. Hilton v. Braunskill, 481 U.S. 770, 776 (1987);

Washington Metropolitan Area Transit Commission v. Holiday

Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977); Virginia

Petroleum Jobbers Association v. FPC, 259 F.2d 921, 925

(D.C. Cir. 1958). Moreover, the Board has the power to

stay its own decision without such showings on the merits

where it needs additional time to consider difficult issues

presented in a case. City of Alar»eda - Acquisition



Exemption - Alar.eda Belt Line, STB Finance Docket No. 34798

(served Dec. 15, 2005) (stay granted). Such is the case

here.

1. There is a substantial likelihood that
Petitioners will prevail on the merits.

Petitioners maintain that construction of the

Brookhaven Rail Terminal as a "disconnected spur" (of U S

Rail) prior to the Board's October 12, 2007 "cease and

desist" order, was lawful, as it was taking place under a

recognized exemption to the Board's authorization

requirements. Accordingly, Petitioners will be seeking

reconsideration of the Board's October 12th decision on the

grounds of material error, specifically the fact that the

decision did not cite and discuss any legal authority

requiring U S Rail to terminate its construction activities

despite the detailed arguments for a contrary result set

forth in Petitioners' October 9th response letter.

It appears that, at most, the Board relied entirely on

the Town of Brookhaven's October 2, 2007 letter, and the

October 1st Newsday article.

Upon receiving Mr. Clemens' October 4, 2007 letter,

the undersigned contacted his office seeking permission to

extend time to subr.it U S Rail's reply from October 9th to

October 12fcl so as to afford Petitioners and their counsel

8



ample opportunity to present the Board with the most

complete and accurate record possible. Petitioners'

counsel further based his request for this short extension

upon the fact that a response would be due the day

following the conclusion of the intervening three day

Columbus Day weekend and the reply schedule dictated by Mr.

Clemens' letter provided scant time (not more than about

two and one half working days) in which to present an

appropriate reply. In denying this request, petitioners'

counsel was advised on the afternoon of October 4th that it

was essential that Petitioners submit their reply by

October 9, 2007 so that the Board could consider it in

making their decision.

The October 12th Board decision, however, did not in

any way reference either Mr. Clemens' letter or

Petitioners' very detailed October 9, 2007 reply thereto.

This provides irrefutable evidence that the Board reached

its decision without considering the law and evidence

presented by Petitioners' counsel in the October 9th reply.

In so acting, the Board improperly issued its decision

following a review of only a partial record, consisting of

a short letter from the Town of Brookhaven to the Board ,

and a news report from a local newspaper . Such

unsubstantiated rumor, innuendo and hearsay falls well



short of the clear and convincing evidence of a substantial

likelihood of irreparable harm needed by this Board to

impose the drastic remedy of a cease and desist order.

Administrative due process requires both notice and a

meaningful opportunity to be heard. In this matter the

time-constrained notice provided by this Board, coupled

with a decision issued without affording U S Rail an

opportunity to be heard constitutes a serious deprivation

of petitioners' rights. Under these circumstances the best

remedy would be for the Board to stay its 'cease and

desist' order pending a thorough review of the law and

evidence submitted by petitioners in support of their

petition for reconsideration.

As the Board knows well, the determination as to

whether a specific piece of railroad is an "exempt spur"

under 49 U.S.C. 10906 (for which no licensing authority is

necessary in order to construct or operate) or a "line of

railroad" under 49 U.S.C. 10901 (for which authority is

required) is a mixed question of fact and law. New Orleans

Termnal Co. v. Spencer, 366 F.2d 160, 164 (5th Cir. 1966),

cert, denied 386 "J.S. 942, 87 S. Ct. 974, 17 L. Ed. 2d 873

(1967) . Cited in Illinois Commerce CoiT. v. United States,

779 F.2d 1270 (7th Cir. 1985).

10



Moreover, whether a given piece of track may be

regarded as an exempt spur or a line of railroad depends

upon the specific facts presentee, including the use to

which the track is put.

It is well established that the determination of

whether a particular track segment is a "line of railroad",

requiring Commission authorization pursuant to section

10901(a), or a "spur, industrial, team, switching, or side

crack," exempt from Commission [now Board] jurisdiction

turns on the intended use of the track segment, not on the

label or cost of the segment. Nicholson v. Interstate

Commerce Com., 711F.2d 364 {D.C. Cir. 1983).

Nicholson holds that Congress intended to subject to

the entry requirements of section 10901(a) so-called main

or branch lines of railroad, that is, lines designed and

used for continuous transportation service by through

trains between different points of shipment or travel, and

to exclude from those requirements all that mass of

"tracks" (as distinguished from "lines") naturally and

necessarily designed and used for loading, unloading,

switching, and other purposes connected with, and

incidental to, but not actually and directly used for such

transportation service. Detroit & M.Ry. v. Boyne City, G. &

A.R.R., 286 F. 540, 546 (S.D. Mich. 1923). Thus, track

11



segments which are intended to be used to carry through

trains between points of shipment and delivery,

particularly those segments which extend a railroad's

service into new territory, must be approved by the Board

pursuant to section 10901 (a). On the other hand, track

segments which are merely incidental to, and not required

for, a railroad's service between points of shipment and

delivery are exempted from the requirements of section

10901(a). New Orleans Terminal Co. v. Spencer, 366 F.2d

160, 165-66 (5th Cir. 1966), cert, denied, 386 U.S. 942

(1967). Such is the case herein.

Determining whether a specific piece of track is an

"exempt spur" or a regulated "line of railroad" requires

the Board to consider various factors, no one of which is

itself controlling. The Board's analysis focuses on a

series of fact-based indicia including (1) the length of

the track, (2) the number of customers to be served, (3)

whether stub-ended, (4) whether tnere is scheduled service,

(5) the volume of traffic moving over the track,(6) who

owns and maintains the track, (7) the weight of the rail,

(8) the condition of the track, (9) the proposed use of the

track, and (1C) the existence or absence of a "station"

through which traffic is solicited. See CNW—Aoan. Exemp.—

In Mc.Henry County, IL, 3 I.C.C.2d 366 (1987), rev'd on

12



other grounds sub nom. Illinois Commerce Com'n v. ICC, 879

F.2d 917 (D.C. Cir. 1989).

In their October 9th reply, Petitioners went to great

lengths to describe in detail and analyze under applicable

precedent the exemption pursuant to which the Brookhaven

Rail Terminal is being constructed, including, providing a

chronology of events, a site plan, ana an aerial photo.

Using the well-established criteria, cited above, there can

be no doubt that U S Rail's construction and operation of

the subject rail facility qualifies as an "exempt spur"

under 49 U.S.C. 10906 for which no authority is needed.

The length of track is short, about 11,000 feet if laid out

"end-to-end" on 28 acres of land. One principal customer,

Sills Road Materials LLC, will be serviced by the Terminal.

The facility will be a stub-ended network of tracks, with

service to be provided on demand rather than on any

scheduled basis. The weight of "he rail will not exceed

115 pounds, a weight: consistent with current standards for

building new rail-served industrial facilities but far too

light for a line of railroad. The condition of the track

will be good because it will be newly constructed to the

currently applicable industry standards. The proposed use

of the tracks will be for loading, unloading, switching,

and storage of rail cars for a single principal user, all

13



uses consistent with the character of exempt industrial or

yard tracks. The purpose of this transaction will be to

bring stone to Long Island by rail instead of by truck

movement over congested highways. Traffic moving to or

from the Terminal will be interchanged with the New York &

Atlantic Railway ("NY&A"), and through it, with other

railroads comprising the national rail system. There will

be no "station", listed in a tariff through which traffic

will be solicited. The October 12Lh Board decision does not

acknowledge or reference, let alone discuss, this evidence

which clearly demonstrates, under controlling Board

precedent, that the activities in question can only be

characterized as the construction of an exempt spur.

Cognizant of the fact that the Brookhaven Rail

Terminal is disconnected from the rest of its system, U S

Rail cited three Board decisions involving spurs that were

disconnected from rail lines of carriers, the construction

of which, either implicitly or explicitly, required no

Board authorization.

Under controlling precedent, Broo<haven Rail Terminal

meets all of the indicia of an exeirpt spur which may be

constructed and operated by an existing common carrier,

ever, thought the spur in question is disconnected from trie

14



carrier's other operations. The likelihood of success on

the merits appears undoubtable.

While Petitioners appreciate the Board's guidance in

inviting them to file a Petition for Declaratory Relief,

the existence and availability of alternative modes for

seeking relief is beside the point where, as here, the

petitioners proceeded with plans to construct a

disconnected rail spur based upon a good faith belief that

their actions are justified under existing law, only to

encounter the "cease and desis-" order from which relief is

sought herein.

2. Petitioners will be irreparably harmed absent: a
stay.

Petitioners submit with this filing two verified

statements detailing the irreparable harm they will suffer

as a result of the Board's failure to stay its "cease and

desist" order. In his October 16, 2007 verified statement

(Exhibit G) U S Rail's President, Gabriel Hall documents

that there are customers who have made commitments to use

this facility for moving aggregate from points in upstate

New York to the Brookhaven Rail Terminal for construction

projects on eastern Long Island. He explains why truck is

inadequate or even unavailable for these movements and that

there are no other suitable trar.sload facilities located on

15



Long Island to meet this critical need. In his October 16,

2007 verified statement (Exhibit'H) Sills' CFO, Gerard

Drumm describes the efforts made to develop the Brookhaven

Rail Terminal and the opportunity costs and construction

costs associated with each day of delay.

3. Issuance of a stay will not harm any other parties.

The Town of Brookhaven is the only entity that has

contacted the Board about U S Rail's activity at the

Brookhaven Rail Terminal. The Town's lone disclosed

participation ir. this proceeding amounts to filing its

October 2, 2007 letter with the Board, a letter that does

not demand that U S Rail's activities be stopped. Although

the Town of Brookhaven has indicated their concern that

no review of this project has occurred under either

federal or New York environmental laws, the Town concedes

that U S Rail's actions rray be, in its words, "justified"

(i.e., exempt from state and local oversight) if it is

acting under Board authority. Thus the thrust of

Brookhaven's letter and any petition for declaratory relief

it may file is whether U S Rail has the legal authority to

construct and operate the Teririnal, the very same issue

that U S Rail's October 9, 2007 letter explains in detail

and which the Board failed to consider.

16



Neither the Town of Brookhaven nor any other entity

has specified wnat harm will occur if U S Rail resumes site

preparation. Tne land upon which Brookhaven Rail Terminal

is being built is unused industrial-zoned property. There

are no adjacent residences, schools or recreational

facilities. Furthermore, U S Rail and Sills have both

informed the Town of Brookhaven than they have no intention

of collecting municipal solid waste at this site,

apparently the real concern of the Town.

4. Whether issuance of the stay is in the public
interest.

There should be no question that the public interest

requires the issuance of a stay. By now, the Board is well

aware of the lack of rail facilities east of the Hudson

River generally and on Long Island specifically. See

Coastal Distribution, LLC et al v. Town of Babylon et al,

216 Fed. Appx. 97 (U.S.C.A. 2d Cir. 2007). Long Island-

based consumers have only two means of transporting inbound

products they need: highway or rail. Highway

transportation to eastern Long Island necessarily entails

the use of the Long Island Expressway, aptly nicknamed the

"world's longest parking lot" as well as some congested

local roads. Other highways serving Long Island are not

available for freight transportation as access is limited

17



to private automooiles.6 This leaves the alternative of

rail transportation in the form of the Long Island Rail

Road ("LIRR") and its designated freight carrier, the N Y & A . 7

Indeed, New York State has long recognized the urgent need

for additional transloading and intermodal freight

facilities on Long Island and is developing its own plans

for a facility at Brentwood, Long Island comparable to the

Brookhaven Rail Terminal

Furthermore, in determining the appropriate course of

action here, the Board should not lose sight of the fact

that: -his country has born a well documented shortage of

fossil fuel and a global warming problem. The issue that

cases like this present is whether the public should be

able no utilize rail as an energy efficient,

environmentally friendly form of transportation or should

it continue its wasteful polluting ways of moving goods

while engaging in painstakingly slow studies on the

environment. Simply stated, does the Board want Sills'

Long Island-bound traffic to move (or not move) on

congested highways while its alleged impacts are studied?

6 Long Island has two other major east-west highways -the Northern
State Parkway and the Southern State Parkway. Commercial vehicles are
barred from using these two parkways

7 Historically, the LIRR provided both freight and commuter rail
passenger service In 1997 the LIRR granted the NY&A an exclusive
franchise to perform freight service over its tracks.

18



CONCLUSION

Petitioners request that the Board stay its decision

served October 12, 2007, to permit U S Rail to continue

preparation of Brookhaven Rail Terminal pending a decision

on the Petition for Reconsideration that Petitioners will

file shortly.

Respectfully submitted.

Dated: October 18, 2007

John D. Heffner
John D. Heffner, PLLC ^
1750 K Street, NW
Suite 350
Washington, DC 20006
(202) 296-3334

Counsel for

Sills Road Realty LLC,
and U S Rail Corporation

James H. M. Savage
1750 K Street, NW
Suite 350
Washington, DC 20006
(202) 296-3335

Of Counsel
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UCT-Q2-2007 TUB 12:33 PM TOB Law Depl. FAX NO. .6314516505 P. 02

Town of Brookhaven
Long Island

Brian X. Foley, Supervisor

October 2,2007

Surface Transportation Board
Attention: Nancy Belter, Esq.
395 E Street, S.W.
Washington, DC 20423-001

Re: U.S. Rail Corporation FacHity/Yaphanfc, New York

Dear Ms. Better:

The Town of Brookhaven, New York has been in communication with representatives of
U.S. Rail Coiporatlon ("U.S. Rail11) concerning a proposed rail facility on property that they have
leased in Yapnank, Town of Brookhaven. New York. U.S> ."Rail lias alleged that as a common
carrier railroad, their construction and operation of this "Rail Yard" is governed by federal law,
rules and regulations and subject to the exclusive jurisdiction of the Surface Transportation
Board. They, therefore, claim that local laws, rules and regulations have ̂ applicability to this
project. A copy of identical letters from their counsel, John D. Heffnof, one faxed July 12,2207
and the other received by mail on July 27,2007 are attached.

Although representatives of the Town have demanded proof of that authority, such as a
copy of any documents or exemptions, U.S. Rail has not provided them. They appear to be
relying on their authority to act because they are an authorized rail corporation.

Without obtaining the necessary permits under New York State and Town of Brookhaven
laws, rules and regulations, representatives of U.S. Rail have commenced clearing and possibly
sand mining on the premises. We are particularly disturbed that apparently no environmental
review under either NEPA or New York State's SEQRA was undertaken.

Department of Law
Robert F Quinlan. Town Attorney

One Independence Hill • Farmingvillc • NY 1173ft • Phone (fi31J 451-6500 • Fax (631) 69M489 • Fax (631) 411-6505
www. braokhaven ,org

Litigation paper* are NOT to be served by FAX except by tncpreM prior written pernuarion
h inicd IMI rinvUii |«i|wr



TUh 1*34 PH TO La- D.,1. FAX NO. 6314516505 P. 03

Surface Transportation Board
Attention: Nancy Better, Esq.
October 2,2007
Page-2-

Re: US Rail Corporation Facility/Yaphank, New York

The Town realizes that if U.S. Rail Is acting under the authority of the Surface
Transportation Board, than their actions may be justified. As we have not received adequate
documentation from U.S. Rail or their counsel to prove their authority, the Town of Brookhavcn
will be filing a formal petition for a declaratory order with the Surface Transportation Board
shortly.

The purpose of this letter is to advise you of that intended action as well as to ascertain if
there is any existing process initiated by U.S. Rail on this action.

Verytrul

Town Attorney
RFQ:dah
Enclosures
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newsday.com/ncws/local/crime/ny-lirail025398794oct02,0,6482362.story

Newsday.com

Jumping gun on big dig

Rail company, Syosset firm start on massive clearing project for Yaphank transfer site
- but work is halted for lack of permits

BY JENNIFER SMITH AND ERIK GERMAN

icnnikT smiihfff ncwsday com. 01 ik gcrman^t nc\\<*d.i> com

October 2,2007

Veramysf
(Micosonefurootd

Nose/Spray

An Ohio rail company working with Long Island asphalt
plant owners has cleared 18 acres in Yaphank and
excavated mountains of sand in preparation for building a
rail-to-truck transfer site - without having sought any
government approvals.

The state Department of Environmental Conservation has
issued citations for mining without a permit to Watral
Bros, the Bay Shore subcontractor preparing the site, and
to the owner of the land - Sills Road Realty, a consortium
of local asphalt plant and construction business owners
with offices in Syosset.

Work at the site was voluntarily halted by Wednesday
evening, said DEC regional director Peter Scully. "The
most serious concern is that a development project that calls for the clearing of a 28-acre site and the
mining of hundreds of thousands of cubic yards of material could move forward without any
environmental review," Scully said last week.

Roll heia for Important safety Information

Federal defense

The railroad involved - U.S. Rail Corp. of Toledo, Ohio, which has signed a 30-year lease with Sills
Road Realty - says federal law allows railroads to undertake such projects without state and local
permits. Earlier this year, the same landowners attempted to set up their own railroad to operate a rail
spur at the site only to abandon the tack when the process became "unduly complex and complicated,"
said Gerard Drumm, the chief financial officer and council for Sills Road Realty. And this summer, the
state rejected the company's bid for rail bond funding in part because the Department of Transportation
didn't have evidence that Sills Road Realty or U.S. Rail were authorized to operate as rail companies in
the state.

The DEC visited the Yaphank site yesterday to make sure work had not resumed, said Scully. Drumni
and U.S. Rail president Gabriel Hall said their companies are "in discussions" with the DEC about the

http://www.newsday.com/news/locaycrime/ny-lirail025398794oct02,0,4779766,print.story 10/17/2007



Jumping gun on big dig -- Newsday com Page 2 of 4

citations, which could lead to an administrative hearing if the parties cannot resolve their differences.

A big haul

Brookhavcn town spokesman Tom Burke said a town inspector estimated about 1,000 cubic yards of
sand was being removed from the site each day. "Judging by the size of the hole it could have been
going on for six weeks," Burke said. At that rate, at current prices, the sand could sell for $330,000 to
$750,000.

"We're not a sand-mining operation," said Drumm. "We're excavating for a construction project... under
state law that isn't mining." Drumm said Friday the sand was being sold.

Residents say they first learned of the project in late August, when they saw machinery toppling trees at
the site, which is about a mile from homes.

"We had no clue who, when, where, what was going on," said Fran Hurley, president of the Yaphank
Taxpayers and Civic Association. Hurley said residents arc concerned about the traffic from the project,
and whether the excavation could affect groundwater resources deep below the site.

Representatives of U.S. Rail and Sills Road Realty say they have communicated a number of times with
the town and that they are working to address residents' concerns.

Drumm said the industrially zoned site is suited for their facility because it is close to the LIE. He added
that it also lies within the town's Empire Zone - an area where businesses get state tax credits for
ventures that attract capital and create jobs He also said the facility would reduce local truck traffic.

Sills Road Realty first discussed the project with Brookhaven officials in January. They then met with
the Suffolk planning department, Drumm said. Town and county officials characterized the discussions
as preliminary.

Quite a surprise

County public works department's chief engineer William Hillman said his department had no idea that
work had started until late August, when they saw bulldozers it) action. Hurley said the company only
met with her group after she contacted them herself.

Brookhaven town spokesman Burke said the town exercised "due diligence" and recommended that the
railroad contact local civic groups

U.S. Rail told Brookhaven officials in a July 12 letter that they intended to start work in the next 30
days. On July 20, town officials met with a project backer, who they said repeated that they could
bypass local and state controls because railroads arc overseen by the federal Surface Transportation
Board. Said Burke: "It is arguable whether the town should have demanded to see the exemption, but it
certainly exists in law and... we presumed they qualified for the exemption," Burke said.

Earlier this year Sills Road Realty had tried to set up its own short-line rail company under the name
Suffolk and Southern Rail Road. In May, Suffolk and Southern filed a notice of exemption with the

http://www.newsday.com/news/local/crime/ny-lirail025398794oct02,0,4779766,print.story 10/17/2007
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Surface Transportation Board seeking federal authority for the project. But the board indicated that the
project would require Board authorization - as well as an environmental review.

Fall into disfavor

That's when Suffolk and Southern withdrew its application. The board's decision in the matter, released
last week, said that it would "view with disfavor any future request for authority to commence rail
operations of trackage at this location unless the construction of that trackage has first been authorized
by the Board."

U.S. Rail has not submitted filings on the Yaphank project to the Board. Railroad president Gabriel Hall
said his company does not have to file a notice of exemption because U.S. Rail is already recognized by
the Board as a common carrier in Ohio.

A Surface Transportation Board staff attorney said the board could not determine whether U.S. Rail has
operating authority for the Yaphank project unless a complaint is filed. As of yesterday, nobody had
formally done so.

About the project

LOCATION

28-acre parcel of industrially zoned land in Yaphank owned by Sills Road Realty.

WHATS BEING BUILT

A transload facility where stone, lumber and other construction materials would be shipped in via an
11,000-foot rail spur and loaded onto trucks.

ESTIMATED TRAFFIC

2,500 to 3,000 rail cars a year initially, with about 7,500 trucks picking up material.

EXCAVATION

Over six weeks, about 1,000 cubic yards of sand were removed each day, town officials said.

The track record

To prevent local and state regulations from bogging down interstate rail commerce, a 1995 federal law
gave the Surface Transportation Board exclusive jurisdiction over railroads and all related facilities and
activities. Previously states had been allowed to control the construction or removal of railroad spurs
and other ancillary tracks.

Under the 1995 law, rail carriers need board approval to build a new railroad line but arc allowed to
make improvements and add new facilities to an existing line. If there is a concern that the federal pre-
emption is being wrongly used to shield non-transportation activities, parties can ask the board to issue
an order or a stay, or take the matter to court.

http://www.newsu^yxorn/news/loca^cnmc/ny-liraiI025398794oct02,0,4779766,print.story 10/17/2007
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By ovarnKM eoutor and fecabnlk to
<«S1) 4M-440

July 17,2007

Robert P. Quintan,
Town Attorney
Department of Law
Town of Brotifchacven
One Independence Hill
Fandngvtite, New York 11738

Re: Real Property Pcacribod fa Attachment A (tao "Real Property")

DcarMr.Qdnlan;

iM
common evrior dunt line nilioad operating punuant to authority gnmtod by tfa«fbnBer
Tmntntr f!ft"<taMim ^"inmiiff1?" fr1"" "•• <"«J a.M.1̂  T^n,̂ ,̂ *!̂ ^ ft^n^) us
JUn has Icaiod the KeAl Property and imoub to ooratnictattdopcnteM»iHmttpt
•pî * wittrfn*h« mMBiag of 49 U.S.C. 10006, a Una of rail and rotated aid* tmrlm, ymrt
tracks, turn outs* §wttohes and nomwting tnck (coUeotivoly, ttie *TUil Yari") tbanoo fbr
IDC pttipOM of opantfng a ̂ Tft**1^ caciur niboad and muload fludliw at ***** I

Tlia Rail Yard wfll provide nil tmupottatioo sovioea to customera aUppfaifi and
receiving and /or tnuuloadfog aggregate atoae and otbor none pioducti aft won aa lumber,
plywood, aheetrook and related ooofltmctuninateriab ami other merchant

conft^
govemed by fbdenl law, rules and regulations and subject to die exchiaive jurisdicdon of
the Sutfteo Tnaaportanoo Boaid tbermmder.

''
poritiveidaitoihip. weareavBUiblcton^
mtteinttai oommenning consorictionoftheSUaYaidwin^

Should you hive any questions, please feel fioa to contact me at your convenience.
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US Rail Corporation

Vay truly yoTBf,

<• >nT innr fMt ««<
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Atttflhnicpt A
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Coufttyof&uflblk-
Town of Brookhavco

SeetfOft 6630X), Block: 03X10, Lot(«): 001.00, 027.001, 027.002, 027.009 ft 027.004

Section 704.00. Block; 04.00, Loft): 001.000 A 002.000

Section 704.00. Block: 05.00, tot(i): 001.000 ft 002.000

Section 704.00, Block: 02.00, L*<5): 001.000. 002.000, 030.000, 031.000. 032.000.
033.000. 034.000. 035.000 ft 036.000

M> /MO ™«j CFKPQerza? y * :ar tear too /tu
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JOHN D. HxmoDB. FLJLC

By fftcsimile to

smaaoo

FAX «09»

July 25. 2007

DqwrtmentofLaw
Town of Brookhavcn
One bukpendence Hill
Fanningville, Now York 11738

Re: Real Property Described in Attachment A (the "Real Property")

Dear Mr. Quintal: '

I am writing oo behalf of U S Rail Corporation ("U S Rail*1), an Ohio-based company and
common carrier abort line railroad operating punuant to authority granted by die former
Interstate Commerce Commission ^ US
RaU has leased the Real Property and intend* to construct and operate as an "exempt
spur" within the meaning of 49 U.S.C. 10906, a line of rail and related aide tracks, yard
tracks, tun outs, switches and connecting track (collectively, the "Rail Yard") thereon for
the purpose of operating a common earner raibo^ and Iransload fifthly at that location.

The Rail Yard will provide nil transportation services to customers shipping and
receiving and /or transloading aggregate stone and oto stone products as well as lumher,
plywood, sheetrock and related construction materials and other merchandise freight Ai
a common carrier railroad, U S Rail's construction and operation of the Rail Yard an
governed by federal law, rules and regulations and subject to me exclusive jurisdiction of
the Surface Transportation Board thereunder.

U S Rail desires to work with you and other community leaders to develop a very
positive relationship. We are available to meet with you at your earliest convenience but
anticipates commencing construction of the Rail Yard within the next thirty days.

Should you have any questions, please feel free to contact me at your convenience.



202565901 1 SURFACE TRANSPORTATION BOARD
inu Utf.il m IUH Liu Uept.

02 48 48 p m 10-04-2007 9 /10

Veiy truly yours,

JottiD.Hefflief Esq

cc: Gabriel D. Hall
President
US Rail Corporation
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Attachment A

County of Suffolk
TownofBrookbaven
District: 0200

Section 663.00, Block: 03.00. Lon»: 001.00.027.001.027.002.027X103 & 027.004

Section 704.00, Block 04.00. Lot(s): 001.000 & 002.000

Section 704.00, Block 05.00, Loft): 001.000 A 002.000

Section 704.00t Block 02.00, Lot(s): 001.000,002.000,030.000,031.000.032.000,
033.000,034.000.035.000 A 036.000
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Surface (Bransportafian
SitiBliingtan. B.<H. 20423-0001

October 4,2007

Office of Compliance and Consumer Assistance
395 E Street. S W. Suite 1180
Washington, DC 20423-0001

202-245-0278
FAX 202-245-0462

John D. Heffncr, Esq.
1750 K Street, N.W.
Suite 350
Washington, DC 20006

RE: Activities by U S Rail Corporation
In Yaphank, NY

Dear Mr. Hcffner

This letter is directed to you in your capacity as representative of U S Rail
Corporation

Kathenne Bezold, a member of the Board's Office of Compliance and Consumer
Assistance, spoke with you yesterday to inquire about press reports that U S Rail
Corporation is clearing and excavating land in preparation for building a rail-to-truck
transfer facility in Yaphank, NY. The story, which appeared in Ncwsday on October 1,
2007, attributes to U S Rail a statement that "federal law allows railroads to undertake
such projects without state and local permits." Tn reply to Ms. Bczold's inquiry you did
not deny that the construction of the facility in question was taking place and did not
assert that U S Rail has received any authority from the Board to undertake such
activities in Yaphank.

The Board also received a letter, cop> attached, from the Town of Brookhaven,
NY, signed by Robert F. Qumlan, the Town Attorney. Mr. Quinlan recites that the town
has been in communication with representatives of U S Rail Corporation, who have
asserted "their construction and operation of this 'Rail Yard1 is governed by federal law,
rules and regulations and [is] subject to the exclusive jurisdiction of the Surface
Transportation Board." The letter also notes that representatives of the Town have
demanded proof that U S Rail's project is governed by federal rather than state or local
law, "such as a copy of any documents or exemption," and that U S Rail has failed to
provide the requested documentation. The Board subsequently received copies of two
letters (one dated July 12,2007, and a second dated July 25,2007) from you to Mr.
Quinlan, in which you state that U S Rail intends to construct and operate, "as an/cxempt
spur* within the meaning of 49 U.S.C. 10906, a line of rail" and other facilities "for the
purpose of operating a common carrier railroad and transload facility at that location."



U S Rail Corporation has received no authority from this agency to construct any
rail facilities at Yaphank, NY. Construction of rail facilities requires a license from this
agency, pursuant to 49 U.S.C. 10901. You are directed to advise the Board in detail, by a
response due to me no later than October 9,2007, of any and all activities undertaken, or
being undertaken, in Yaphank, Brookhaven, or anywhere in that vicinity, by U S Rail
Corporation, or by any entity on its behalf, or by any other entity that you represent. Tf
you believe that any of these activities do not require Board approval (whether as an
"exempt spur" or otherwise), tell us why you believe that to be the case.

1 understand from the media account that work has been suspended Work should
not resume in any form until Board authority is obtained or the Board determines that its
authorization is not required.

Sincerely,

Je^&sQ**

Melvm F. Clemens S
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JOHN D. HEFFNETC. PLLC
JL7SO K STRKET, 1C W

SUITE 35O
WASHINGTON. D.C 20O06

PH (SOS) 296-3333
FAX: «2O2> 29G-3939

October 9, 2007

3Y HAND DELIVERY
Mr. Melvin P. Clemens
Surface Transportation Board
Office of Compliance and Consumer Assistance
395 E Street, S.W., Suite 1180
Washington, D.C. 20006

RE: Activities by U S Rail Corporation
In Yaphank, NY

Dear Mr. Clemens:

I am responding on behalf of U S Rail Corporation ("U
S Rail") in response to your inquiry dated October 4, 2007.
You wrote to follow up a discussion that I had with Ms.
Katherine Bezold of your staff concerning press reports
that U S Rail is clearing and excavating land preparatory
to building a rail-to-truck transfer facility in Yaphank,
NY {"the Brookhaven Rail Terminal" or "Terminal"). Your
letter also references correspondence received from the
Town Attorney for Brookhaven, NY, in connection with this
project.

Your letter directs U S Rail "to advise the Board in
detail, by a response due no later than October 9, 2007, of
ar.y arid all activities undertaken, or to be undertaken, in
Yaphank, NY, or anywhere :n that vicinity, by U S Rail
Corporation, by any entity on its behalf, or by any other
entity that you represent." To the extent that U S Rail
oelicves that its activities do not require Board approval,
your letter asks why that is the case. Finally/ your
letter directs 1; S Rail to suspend work until Board
authority is ootained or the Board determines that no
autnorination is required.

www.heffnerldw.com j.hcffiMTftvcnxon.nct



U S Rail contemplates that the Brookhaven
Terminal will provide inbound bulk freight services,
principally for aggregates and other stone products as well
as other construction related materials, such as lumber,
ar.d intermodal freight services to central Suffolk County.
That market currently lacks adequate transloading
facilities and reli.es predominantly on truck Creight
transportation. Truck safely and roadway congestion are
major transportation issues within that market which the
Terminal will help to address.

Activities occurring to date at this site have
included meetings between Sills Road Realty (the developers
of this facility) with state and local officials (see
attached chronology) to discuss this project, consultations
with officials at the New York Dcpartne-t of Transportation
about lundirig for the pro-ect, discussions and negotiations
with -he New York & Atlantic Railroad (NY&A) and CP Rail
about through transportation of inbound and outbound cargo,
design of the rail terminal and related facilities (see
attached site plan and rail layout), orrloring of material
for the construction of those facilities, and the clearing
of land in anticipation of construction of those
facilities ' As yet, neither U S Rail nor any other entity
nas constructed any railroad track. As the attached cite
plan details, once constructed, tr.e ler-ninal will comprise
aooat 11,000 feet of teririnal and switching track {about
11,000 linear feet if laid end to end) consisting of about
six individual yard tracks ranging from 800 to 1,800 feet
in length and occupying approxirately 28 acres of
previously undeveloped industrial/commercial-zoned land
witlun the Brookhaven Empire Zone and there are no adjacent
residences, schools or recreational facilities (please
refer to the attached aeria' photo of the site).

U 3 Rei_l maintains that Board authority is not
required for this construction and operation on the grounds
that tne subject track is spur, industrial, team.

1 "MS dove".cipp»T, of -.his aitc (S'.Us Read Realty IT.C) orig:.nâ y
p'ann&a £o consLr.'.ct j •_ as a private railroad ro be operated by ar:
eit._ty i.aiird Che Suffol-c and Southern Ra-.I .Ic-ad LLC Suifyl-c and
SouLieri. sought an exf*-iptio-i Croir r.h-2 Board lo leat.e and operate this
tiac-c or--e consLruct--:.d fl'iffclk and Sourhorr. ounsequcncl/ withdrew
•_ha= fxomot-ion aftei -. r failed to reicl- -*r. aqrccncnr wi t"1! s>: 1 s Road
'pfllt LLC



switching, or side track within the meaning of 49 tJ.S.C.
10906 for which no Board authority is needed for
construction, operation, or abandonment.

U S Rail is an existing class III rail carrier with
operations in central Ohio. Several years ago U S Rail
acquired control of The Great Miami & Scioto Railway
Company and recently changed that entity's name to U S
Rail. I am enclosing for your attention copies of both
that company's ICC operating authority and the corporate
name change documents. A new common carrier railroad
initiating operations must seek Board authority; however,
it may add additional lines or operations as either a
regulated transaction (i.e. an acquisition or operation
transaction subject to Board entry authority) or an exempt
spur depending upon the specific facts. Texas Central
Business Lines Corporation- Operation Exemption - MidTexas
International Center, STB Docket No. 33997, served
September 20, 2002.

It is well established thar Lhe determinalion of
whether a particular track segmenc is a "railroad line",
requi "J r.g Commission authoriraLion pursuant r.o sectio1"
10901(a), or a "spur, industrial, team, switching, o- side"
Lrac<, exempt fro*n Commission junscb cLior. -;jrns en the
-itended L.se of the track segment, not on Lhe label or c:osL
cf the segment. Nicholson v. Interstate Commerce Corn., <;29
U.S. App. D.C. 86 (D.C. Cir. 1983).""

Nichol aon holds that Congress intended to si-bject :o
-'-.•2 er zry requirements of section 10901 (a) so-callec: main
or nrarch lines of railroad, that -s, ijnes desiqned anc*
used ror continjous transports t.icr service by through
trains Between different points of shipment or travel, ar,a
to exclude rrom those requirenen-s all tha^ mass of
"•-racks" (as dlst^ngu-sr.ed fron "lines") naturally arci
receasa n ±y designed anci useci for loading, unJ o-iai ng,
switching, srd o-her purposes connected wiun, &nd
incidental to, but not actually and directly usea for such
transportation service. Detroit & M.Ry. v. Boyne C-ty, G. &
A.R.R., 286 F. 540, 546 (E.D. Mich. 1923).

Thus it can be said that track segments which, cro
intended to be used to carry through trains between po-.rts
of shipment and delivery, particu]arly Lhose segments which
extend a railroad's service into new territory, must be



approved oy the Board pursuant to section 10901 (a). On the
other hand, track segmenLs whicn are merely incidental to,
and not required for, a railroad's service between points
of shipment and delivery are exempted from the requirements
of section 10901 (a). Mew Orleans Terminal Co. v. Spencer,
366 ?.2d 160, 165-66 (5tl1 Cir. 1966), cert, denied, 386 U.S.
942 (1967).

In determining whether a specific piece of track is an
exempt spur or a regulated line of railroad, the Board
considers various factors, no one of which is controlling.
The Board's analysis focuses on a series of fact-based
indicia including (1) the length of the track, (2) the
number of customers to be served, (3) whether stub-ended,
(4) whether there is scheduled service, (5) the volume of
traffic moving over the track,(6) who owns and maintains
the track, (7) the weight of the rail, (8) the condition of
the track, (9) the proposed use of the track, and (10) the
existence or absence of a "station" through which traffic
is solicited. See CNW-Aban. Exemp.-In McHenry County, IL,
3 I.C.C.2d 366 (1987), rev'd on other grounds sub now.
Illinois Commerce Com'n v. ICC, 879 F.2d 917 (D.C. Cir.
1989) .

Under these criteria, U S Rail's operation of the
subject rail facility qualifies as an "exempt spur" under
49 U.S.C. 10906 for which no construction authority is
needed. The length of track is short, about 11,000 feet if
laid out "end-to-end" on 28 acres of land. One principal
customer. Sills Road Materials LLC, will be serviced by the
Terminal. The Terminal is a stub-ended network of tracks.
Service will be provided on demand rather than on any
scheduled basis. The weight of the rail will not exceed
115 pounds, a weight consistent with current standards for
oailding new rail-served industrial facilities. The
condition of the track is good because it is newly
constructed to the currently applicable industry standards.
The proposed use of the tracks is for loading, unloading,
switching, and storage of rail cars for a sir.gle principal
user, all uses consistent with the character of exenpt
industrial or yard tracks. Tbe purpose of tr-LS transaction
is to bring stcr.e from northern New York to Long Island by
rail instead of by Lruck movement over congested highways.
Traffic moving to or from the Ter-ninal will be interchanged
with the NY&A, and through it, with other railroads



comprising the national rail system. There will be no
"station" listed in a tariff through which traffic will be
solicited.

Another issue this rratter presents is whether a
regulated rail carrier car. construct a sir.all segment of
track at another location as ai exempt spur. The answer is
"yes." For example, in The New York City Economic
Development Corporation - Petition for Declaratory Order,
STB Finance Docket No. 34429, served July 15, 2004,
the Board declared the construction and rehabilitation of a
spur track 6,744 feet in length, owned by a New York City
agency, identified by the Board as a noncamer, to be both
an exempt spur outside the Board's entry jurisdiction and
entitled to preempt state or local law under 49 U.S.C.
10501(b). Significantly, in allowing the City to construct
this trackage without any agency licensing approval or
environmental review, the Board tacitly authorized the
construction of a disconnected piece of railroad as s spur."
The decision indicated that some combination of
Consolidated Rail Corporation, Norfolk Southern Railway
(NS), and CSX Transportation, Inc. (CSX), would provide
service once the line was conotructed. However, neither NS
nor CSX provided service in their own right in the area.

Similarly, Tri-State Brick and Stone of New York,
Inc., et a], STB Finance Docket No. 34824, served August
11, 20C6, involved a situation where CP Rail had been
serving a railroad yard located at 65L'' Street in Brooklyn,
NY, that was owned by the very same New York City Economic
Development Corporation that was the subject of the above-
c:ted case. As the decision and record in that case
indicate CP Rail was serving the yard as either an "exempt
spur" for which it needed no entry and exit authority or as
an unauthorized carrier for which it needed entry and exit
authority and had neither. CP Rail's principal operations

- At the time of the Board's July 15 decision, 3,650 feet of track
were missinq between -he proposed construction and the national rail
system In STB Finance Docket No. 34428, the Board allowed the Port
Authority of How York a:id New Jersey re construct chat trac-c without
authority or. Lne theory that this track replaced an untati&tacto'-y
r̂ û e consisting of a long discontinued car floa- service and other
track segments tr.ar are either long out of service, abandoned, or
act-vn buL JiPeLvily congested. Port Authority of New York and Now
Jergey_- Petition for Declaratory Order, served Jan. 2], 2004



are in northern and western New York State. Although it
had trackage rights from the Albany area to the Fresh Pond
Yard in the Queens section of New York City, it had no
authority to provide and provided no service3 between Fresh
Fond and the 65ch Street Yard, a distance of about 9.5
niles.

Finally, in Raritan Central Railway, L.I..C. -
Operation Exemption - Heller Industrial Parks, Inc., STB
Finance Docket No. 34514, served June 25, 2007,
Consolidated Rail Corporation argued that Raritan Central
co-Id have served the Heller facility as an "exempt spur"
instead of a regulated line of railroad although the track
is physically disconnected from Raritan's other track. The
Hoard rejected Conrail's request for a stay but never
decided its request to revoke Raritan's exemption because
the parties settled their dispute and Raritan withdrew its
exemption request.

Accordingly, U S Rail submits that its construction of
this line is an exempt spur under 49 U.S.C. 10906. As
such, U S Rail also enjoys the preemption rights conferred
under 49 U.S.C. 1050l(b). In its recent ruling in the New
England Transrail case, the Board clearly stated at 12:

*[I]n enacting ICCTA, Congress broadened the
Federal preemption provision contained in 49 U.S.C.
10501(b) to specifically apply to the acquisition,
operation and construction of spur tracks. Those
activities would therefore nevertheless be preempted
from state regulation. Because they would also be
excepted by section 10906 from Board licensing, the
Board would not undertake any environmental review of
the proposed service and could not impose any
conditions for the protection of the environment."

[emphasis supplied].

In conclusion, U S Rail may construct the subject
track without Board approval. Please confirm your
agreement an writing so that U S Rail can resume its work.

It provided serv.cc through a haulage agree-ncr I *ith KY&A whacn
itself did not have ST3 authority to serve the yard (presumably servir.g
it as a sprr)



U S Rail appreciates the Board's tine and
consideration in this matter and trusts that the Board
will, in turn, appreciate the need to address chis matter
expeditiously.

Sincerely yours,

\tf\*̂ ~
.'-JJ/ffner

cc: Mr. Gabriel Hall



Meeting Chronology
Brookhaven Kail Terminal

January 23. 2007 - Meeting with David Woods, Director of Planning, Town of
Brookhaven, New York, Lynn Wcynant, Director of Traffic Safety, Town of
Brookhaven, New York and staff, and Fred Krebs, President of New York & Atlantic
Railway (NY&A), to discuss the Brookhaven Kail Terminal business plan and to present
the preliminary site plan for the project

February, 2007 - Meeting with Thomas Isles, Director of Planning, County of Suffolk,
New York and staff to discuss the Brookhaven Rail Terminal business and to present the
pichminary site plan foi the piojcct.

February, 2007 - Submission of grant application for the Brookhaven Rail Terminal to
the New York Slate Department of Transportation

January - June, 2007 — Vaiious meetings and telephone conversations with
representatives of NY&A to discuss design and operation of the Brookhaven Rail
Terminal

June, 2007 - Meeting with Kevin Law, Deputy County Executive, Suffolk County, New
York

July 10. 2007 - Meeting with Karen J. Rao, Deputy Commissioner Policy & Strategy,
and Donald V Hannon, Director, Office of Progiam Development & Management, New
York State Deportment of Transportation lo discuss State grant assistance foi the
Brookhaven Rail Terminal

July, 2007 - Delivery of various legal memoranda to the Town Attorney, Town of
Brookhaven, New York regarding preemption of local permitting procedures.

Inly 12, 2007 John Heflncr, Esq , on behalf of U S Rail Corporation, submits notice of
U S Rail's intent to commence construction to the Town Attorney, Town of Brookhaven,
New York

July 20, 2007 - Meeting with Brian Foley, Town Supervisor, Town of Brookhaven, New
York and Raymond Donnelly, Director of Economic Development. Town of
Brookhaven. New York lo discuss the Biookhaven R.nl Terminal business plan and lo
advise regaidmg the commencement of construction.

August 20, 2007 - Site clearing commences.

September 5.2007 - Meeting with Highway Department, Suffolk Counly. New York to
discuss liaflic ingress and egress and site traffic signagc.



September 12. 2007 - Meeting with Timothy Bishop's office, US Congressman, District
1 to discuss Brookhaven Rail Terminal.

Septembci 12, 2007 - Meeting with Yaphank Civic and Taxpayers Association
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(Finance Docket No. 324 J 7 j

THE GREAT MIAMI & SCIOTO RAILWAY COMPANY— CHANGE IN

OPERATOR EXEMPTION— CERTAIN LINES OF THE CITY OF JACKSON, OH

The Great Miami & Scioto Railway Company (GMRY) , a

noncarrier, has filed a notice of exemption pursuant to 49

CFR 1150.31 for GMRY to operate approximately 60.36 miles of

rail line presently owned by the City of Jackson, OH, floin

mileposl 32.76, near Firebrick, 0H) to milepost

0 00/127 ()> . I near Hamden, Oil; ^) from milepOSt 127 0,

neatH.imdcn.OH, to miiepost n2.3, near West Junction, OH;

(3) from milepost 112. 3, 2 at West Junction, OH, tomileposl

91.6 at RA Junction;3 and (4) fiommilcposi 127-71, near

1 This is the point where the GMRY's north-south line
(formerly the old Portsmouth Subdivision of CSXT, the owner
of the line prior to its acquisition by the city of Jackson)
at milepost 0.00 and its insection with the east-west line,
also formerly owned by CSXT, at milepost 127.0.

2 Also known as milepost 95.5

3 In gitYof Jackson. nn-F^cmirtion Aceuisii.on-.Ccrta.n Una

P n i n e i i c a _ Finance Docket No -
OOCC Served Apr 24, 1987), the City of Jackson iicquinsd 52 83 route mile* ofline from

F, cb, ,ck ̂  OH (milcpost 32 76) to Irnndo* Ol I (nulcpost 0 00/1 27 0) to West uncl.on (miko
H 2 3 95 5) to RA Jimc,,on (milepost 91 6). Hu. dcscnption for 52 83 route "">> <>PP» •»
the 51-36 miles dcscnbed in(l).(2).and(3)g.U©ni There ,s no explanation for the 1 47-mile
disciepancy

Incidental trackage rights were also acquired over 5.9



Finance Docket No 32417
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ROETZEL & ANDRESS

155 E BROAD ST.1ZTHF-LOOR
PAT HENDERSON

COLUIAUS.CH43215

S T A T E OF OHIO
C E R T I F I C A T E

Ohio Secretary of State, Jennifer Brunner

857501

It is hereby ecru led thai the Secretary of Slate of Ohio has custody of the business records for

US RAIL CORPORATION

and, that said business records show the filing and recording of

Documents)

DOMESTIC/AMENDMEN'I TO ARTICLES

Document No(s)

200718602006

Uiiled States nf AIULIKB
.State of Ohio

Olhre of the Secretary orstftto

Wiuiess my hand ana the seal of
Ihc Secretary nf Stale ui Columbus,
Oluo this 3rd day of July, AD
2007

Ohio Secretary of Stale

Page 1



EXHIBIT G



VERIFIED STATEMENT
OF GABRIEL HALL

Gabriel Hall, being duly sworn, deposes and states as follows:

My name is Gabriel Hall. My office address is U S Rail Corporation,

7846 Central Ave., Toledo, Ohio 43617. In my capacity as President of U S

Rail Corporation ("U S Rail"), I am responsible for all aspects of marketing,

strategic planning, and corporate growth. I spend much of my time looking

for new opportunities to expand the services my company offers.

U S Rail began about six years ago when we acquired stock control of

an existing class 111 short line railroad operating about 100 miles of track in

central Southern Ohio. That company was called the Great Miami & Scioto

Railroad and has since been renamed U S Rail Corporation.

My goal since then has been to find other rail properties and facilities

that are strategically located around the country where we can offer

customers our expertise in railroad transportation. After Suffolk & Southern

and Sills Road failed to complete arrangements for Suffolk to commence

service at the Brookhavcn Rail Terminal, Sills Road asked U S Rail to

initiate service once that facility was open for operation. U S Rail has since

then leased from Sills the necessary land upon which to build the railroad

facilities at the Brookhaven Rail Terminal and has begun the work of



clearing the land so that construction of tracks and related facilities so that

service can commence next Spring. This activity has been undertaken at

great expense and upon reliance of current STB case law that we believe

permits U S RAIL to engage in the construction activity for the terminal as a

spur.

In that regard, U S Rail immediately began looking to develop traffic

for that site. Along with Sills Road we negotiated arrangements for the

initial traffic move, shipments of aggregate from a quarry in upstate New

York served by CP Rail to the Brookhaven Rail Terminal for ultimate

distribution to customers on Long Island. Those arrangements contemplated

that CP Rail would be the originating carrier on its line and would handle

this traffic using its "East of the Hudson" trackage rights over CSX

Transportation's Hudson Division to the Bronx and thence to Fresh Pond,

NY, for interchange with the New York & Atlantic Railway ("NY&A").

The NY&A will interchange the traffic to U S Rail at the Brookhaven Rail

Terminal. U S Rail will then break up the train, switching cars to the

appropriate tracks, unload the cargo, turn and service the equipment, and

ready inbound cars for outbound movements.



I have grave concerns regarding the Surface Transportation Board's

October 12, 2007, decision asking U S Rail to cease rail construction

activities, absent either Board approval of this project or a ruling that no

Board authority is required. If allowed to stand, this decision will cause U S

Rail great irreparable harm without any corresponding injury to the Town of

Brookhaven, the only other entity involved in this proceeding. U S Rail has

made contractual commitments to move inbound aggregate product for

customers on Long Island. Aside from any economic loss occasioned by a

breach of contract, U S Rail will face significant damage to our business

reputation by being seen as unable to perform a contract. This will damage

our ability to obtain other contracts in the future.

In addition, U S RAIL will suffer daily expenditures for its

assignment of personnel to the Brookhaven Terminal construction operation.

We will suffer great economic harm because of our reliance on developing

the Brookhaven Terminal traffic from our existing and future customers.

This represents a significant opportunity to grow our east coast customer

base. By being delayed or denied this opportunity, U S RAIL will lose a

major source for future revenues and numerous customer opportunities. We

are committed to opening the terminal by lsl Q, 2008, and have ordered two

locomotives to be deployed at Brookhaven. This expense is significant.



Other than by rail, there is no way for that traffic to move in the

volumes contemplated, approximately 600,000 tons and 6,000 car loads per

year. Congested regional and local highways are incapable of handling that

traffic. Moving this cargo by highway would require approximately 27.000

truck roundtrips per year, inflicting considerable damage on area highways

as well as unnecessary fuel consumption and air pollution. Moreover, there

are no other transload facilities on eastern Long Island that are equipped or

suitable for handling aggregate, or any volume of freight by rail.

1 strongly believe that the Brookhavcn Rail Terminal is in the best

interest of the surrounding Long Island community. Its construction and

operation will promote the reduction of highway congestion, fuel

conservation and encourage the increased use of the national rail system.



VERIFICATION

STATE OF OHIO

COUNTY OF LUCAS

)
)SS:
)

GABRIEL HALL, being duly sworn according to law, hereby deposes and states

that he is authorized to make the Verification, has read the forgoing document, and

knows the facts asserted therein arc true and accurate as stated! to the best of his

knowledge, information and belief.

Subscribed and sworn to before me, a Notary Public, in and for the County of Lucus in

the State of Ohio, this ill day of October, 2007.

)tary Public

My Commission expires:

CYNTHIA S.KERR
Notary Public. State of Ohio

My Commesbn Expires 09-06-201 1

ITDCX.T»]\770758 01



EXHIBIT H



LM i HI) s r-vrr.s DF.P \RT\IFI\ i ui i RANSWR r \TION
SI'RF \CH TRAiSSWRTA'l IGiS HOARD

SUFHOLK & sonHERN RAIL ROAD i.i.c
SILl S ROAD KKAl.'n. I.I C and
li S RAIL f.ORI'ORATION STB FINANCE

DOCKE1 NO.
35036

VEKIFIKDSF\TEMKNT OF GKKAKI)'I. DRIIMM
IN SIJIM'OIM Oh THK I'F 11 HON FOR A S I'AY

fieraid I' Driiiiiin. beiiiy duly suoin deposes and stales as (nUnus, undei penally

of pciiury

1 Ms name is Geiard T Diuinm I ;tni the Chief hnancMl OfTicci ;ind

CICIICM! Counsel or.sill> Ro»d Rc:ill> LLC ("Sills RO.K! Really"). My olficc :iddics«. is

SilK Road RCJ!I\. LLC. -4N5 Ur.dcrhill nuulcvanl. Suilc IU3, Syo.sscl. New ^olk 117»J|

I .mi iL'spnnsiblc foi IliKiiK'kil :nul Icgj] niattcis uith icspci.1 to Sills Rood Re.illy .ind it^

nftlli.iieii (.iMiiptiincs I .1111 full> t.iinili.u with the facts and circumsutnccs of this nutter

from my personal knnu ledge

2 I submit this vended suitcmenl in Mippon of the petilion ol Sills Ru:id

Kcjlt> uiid U S Rail Corpuraiion ("U S Rail") seeking a May of ihe decision of the

Surface I i.inspurlaiiuM Hnunl (the "Biiaid"). scncd on Ociohci 12. 2U07 That decision

dnccied Silks Road Realty U S Rail. Suffolk A. Nouthcni Rail Road LLC or any oilier

related cnlils ID Mop eeilain consiruelion aeliMties in Yaphank. New "icrk and cilhcr



chum umsiiiKMPM .iiiiliorny limn the Hoard iniiMiant to 49 U b C Jj 10901 (.1) 01 a Board

di-cision finding ih.it such .lUmty doe* not require Roaid appioval

^ if allowed 10 stand, the Ociobei 12" Hoard decision \till cause Sills Rodd

Really irrepar.ible harm vvithoul any coricspondmg iniuiy lo the "I own of Biookhavcn or

dii\ oilier entny It will also cau.so mepaiablc h.um to L S Rail (S\.r xcnficaiion of

Gabriel Hall. submitted herewith )

4 Sills Road Really was fanned for the purpose of developing a rail-served

Ilia lily on Long Island that would economic.illy meet the needs of its members for

construction aggregates ("Stone'), as well as serve ihe broader Long Island market for

such products The vast majonts of lhe Long Island market to be served by the facility

lor crushed Stone aggiegates is currently supplied by a single vendor by either barge or

[ruck Sills Road Rcaliy's business model planned to use rail tiansportaiion of Stone to

reduce costs, particularly with ihe meie.ising cost of fuel, thu reduction in the allowable

gioss vehicular weigill permissible on metropolitan New York area budges and the need

to nnpiovc reliability of deliveiics away I'mm congested tiaffk artenes Unfortunately,

no adequate r.nl iransloadmg lacilities exist in the Long Island maikci we hope to serve

I'u piDVule adequate facilities. Sills Road Realty acquired a tnici of land in Yaphank,

Ncu Yoik, which was ideally suited as a rail transloading facility, and began 10 plan foi

the development of what is no\s known as the Hrookhavcn Rail Terminal.

5 Sills Road Re.ilty \u» leased the I3rookhavcn Rail Tennmal site to U S

R.iil which is a clas.s 111 short line railroad (.Stv verification ol Gabnel Hall ) 'Ihe

IiuH.tkha\en Rail Icrmmal is an mtermodal uanspoilaiion center (hat \ull tncorporale



switching .nul a raiho;td siding from existing 1 ong Island Rail Road tracks located on (he

pmpeity s southern houiulary. as well as li eight transfer .irc;is

(> I am advised by my attorneys tli.it because the Rrookhuvun Riiil Teiimnal

is an "exempt .spin " as defined undei -49 U S.C \j 109(16. Board authority to constiucl or

operate it is not icquired I'uisuant to this statutory exemption, in or around August 2007,

U S Rail began the wotk ofclcanng the hind, to be followed by construetioii of tracks ami

related l.iulnies. so that tiansloading service can commence in March 20US

7 Through an afniiatcd Lompany, Sills Road Realty has entered into a long-

lenn iigicemont with jn upstate quniry I'm the annu.il dchveiy of up In 51)11,1)01) tons of

Stone to seive the Long Island market Cuiienlly, the Stone is shipped to a small site in

Vaplunk capable of handling only iipproMm.ilcl) ten pci cent of the quantities of Stone

contemplated by the Agreement More importantly that site is undei a lease which is

expiring, without the possibility for extension Sills Road Realty and its affiliate will be

unable to fultill the agreement with the quarry without the construction of the

!irooklui\cn Rail Terminal

N. MOICUVLT, members of Sill Road Realty are engaged in commercial

contracting and mnnufacuiiing businesses which, given cinrent ami projected price

constraints and supply I munitions, require the Stone to meet their business obligations

The failuie to receive the Stone uill place them in potential breach of those conn actual

obligations. 01. at best cause them to lace significant economic: loss in meeting them

Additionally, the quarry, an affiliate of which is a member hat, made significant

expenditures foi the acquisition of ovei one hundied dedicated mil cjis and uthei new



ml mtrasiruuure 10 meet us obligations under the long term MIpply agiccmcnl rclened 10

in Paragraph 7

l) rmthcimoic. Sills Road Realty lus engaged in substantial marketing

cltorts 10 make potential customers awaic of il.s entry into the Long Island m.irkct and

has commitlcd to ihc availability of Stone supply commencing in March. 2008 Sills

Road Reallv will lace significant and permanent damage to its business reputation by

being seen as unable to meet such commitments unle^ this stay petition is gianted Such

danuge. partiuilailv to a ncu eninint into j signifiLMiU market that relies heavily on time

sensitive dehtcncs \unild be inciilciil.ible and inepar.ihlc

10 Of course, neither Sills Road Really nor its members have anyone to sue

to iccover the losses and damages they will sutler due to the decision of the Board

These losses and damages will he pcimancnl, and cannot be oHsel by the future

euinmencemeni ofnpcianonsal the Rrookhaven Rail Tcimmid

11 The injurv to consumers ol Stone shipped through the Brook haven Rail

Terminal and to residents of Long Island in general is also irreparable Because of new

limitations on the gioss vehicular weight ot tiuck.s crossing bridges to Long Island, there

is no economical way for Stone to move, in the volumes contemplated, other than hy rail,

and there aic no othct r.ul liansload facilities on eastern Long Island that arc axailablc to

handle Stone in the volumes contemplated



MOICOXCI. jhiMilv longcMcd highxv.iy* and budges would be further burdened by

handling lens of thousands ofaddnion.il tiuck tups, inlliciing considerable damage on

aiea highways as well as unncccbviiy fuel coiK-umplion and air pollution

12 I stiongly believe that the Biookhavcn Rail Terminal is in the best interest

of the MM rounding Long Island community Its construction and opcialion will promote

icduce highway congestion, enhance highway safety, piomote fuel conservation and

encourage the increased use of the national rail system

13 Accordingly. Sills Road Realty urges the Hoard to stay its October 12.

2007. decision and allow the construction of facilities .it the Bmokluvcn K.ul terminal to

pioceed j

GCRARD I* DKLMM



STATE OF NSW YORK )

COUNT/ OF NASSAU )
SS

VERIFICATION

Gerard T. Drumm, being duly sworn according to law, hereby

deposes and states thaz he is authorized to make the

Verification, has read the foregoing document, and knows the

facts asserted therein are true and accurate as stated, co "he

best of his knowledge, information and belief.
^ i

O

Subscribed and sworn to before me, a Notary Public, in and for

the County of Nassau in the State of Mew York, this 16th day of

October, 2007

Notary Public

My Commission expires

CHRIS ECONOJWU


