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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35036

SUFFOLK & SOUTHERN RAIL ROAD LLC
-- LEASE AND OPERATION EXEMPTION --
SILLS ROAD REALTY, LLC

PETITION FOR STAY
OF
DECISION SERVED OCTOBER 12, 2007

INTRODUCTION AND BACKGROUKD

Sills Road Realty LLC ("“Sills”), and U S Rail
Corporation (“U S Rail”) petition the Board to stay its
decision served on October 12, 2007, directing Suffolk &
Southern Rail Road (“Suffolk”), Sills, or U S Rail, or any
other related entity conducting rail construction in
Yaphank, Brookhaven, or in the vicinity to immediately
cease that activity and either obtain construction
authority pursuant to 49 U.S.C. 10901(a) or a decision of
the Surface Transportation Board (“Board” ) finding that
such activity does not require Board approval. By separate

petition to be filed on or before November 1, 2007,



Petitioners will be seeking reconsideration of that
decision on the grounds that 1t contains material error.!
This proceeding dates back to May 18, 2007, when
Suffolk, a non-carrier, filed a verified notice of
exemption under 49 CFR 1150.31 to lease and operate about
11,000 feet of track that Sills was going to construct as a
private side track on a 28 acre parcel of land in Yaphank,
Scffolk County, NY,? owned by Sills, also a non-carrier.
Believing that Suffolk’s proposed construction was subject
to 1ts approval under 49 U.S.C. 10901 (a), the Board found
Suffolk’s exemption notice incomplete in a decision served
June 1, 2007 and directed Suffolkx to file, by June 21,
2007, supvlemental information describing, in detail, the
construction activities on the trackage undertaken to date
and any construction anticipated in the future. On June
15, 2007, Suffolk filed a letter requesting withdrawal of
its notice of exerption due to a change in circumstances.
Subsecuently, by decision served Auguast 13, 2007, the
Board found that Suffolk had failed to explain the
situation to 1ts satisfaction and directed Suffolk to file,

by August 23, 2007, the information required by the June 1

! See, 49 CFR 1115.3(e).
: The subject trackage will consist of a transloading facility wath
a small network of yard tracks and will be known as the Brookhaven Rail
Terminal.



decision. In addition, the Board ordered Suffolk to
provide a substantive reason for its request to withdraw
and to explain in more detail whether it or Sills
anticipated that for-hire service will be provided over the
trackage being constructed. In reply, Suffolk advised the
Board that Sills never undertook the construction at the
Sills Road location and that Suffolk withdrew its May 18th
exemption notice because it never concluded any agreement
or other relationship with Sills regarding the proposed
transaction. The Boara accepted that explanation and
permitted Suffolk to withdraw its notice of exemption.?
After Suffolk requested its notice of exemption be
withdrawn, Sills entered into an agreement with U S Rail,

1 to construct and

an existing class III rail carrier,
operate the subject trackage as an “exempt spur” under 49
U.S.C. 10906. Accordingly, U S Rail did not and does not

require any Board authority to construct or operate over

the subject track.

2 The Board further stated that it would view with disfavor any

future request for authority to commence rail operations over trackage
at this location unless that construction had first been authorized by
the Board.

4 The Great Miami & Scioto Railway Company - Change in QOperator

Exemption — Certain Lanes of the City of Jackson, CH, STB Finance
Docket No. 32417 (Jan. 20, 1994) Suffolk had originally intended to
engage U S Rail to operate the subject track as a contractor under
Suffolk's STB operating authority.




The Board’s October 12, 2007 ™“cease and desist” order
is solely based upon a letter, dated October 2, 2007, from
tne Town Attorney for the Town of Brookhaven, NY, (Exhibit
A), and an article dated October 1, 2007, appearing in
Newsday, a local newspaper, concerning U S Rail’s
construction of a rail facility at Yaphank. (Exhibit B).
The Board also referenced in its October 12°" order, two
letters, dated July 12, 2007 (Exhibat C) arnd July 25, 2337
(Exhibit D) sent by the undersigned to the Town Attorney
for the Town of Brookhaven. The Board concluded in its
October 12! decision, that the facility Suffolk had been
proposing to construct and U S Rail 1s attempting to
construct were one and the same.

On October 4, 2007, Melvin F. Clemens, Director of the
Board’s Office of Compliance and Consumer Assistance, wrote
to the undersigned as counsel for U S Rail about the
subject rail construction stating his belief that it
requires Board approval under 49 U.S.C. 109901 (a). (Exhibiz
E).

In his letter, Mr. Clemens directed counsel for U §
Rail to:

“[A]ldvise the 3card in detail, by a response due to

me no later than October 9, 2007, of any and all

activities undertaken, or being undertaken, in
Yaphank, Brookhaven, or anywhere in that vicinity,



by U S Rail Corporation, or by any entity on 1its

behalf, or by any other entity that you represent.

If you believe that any of these activities do not

require Board approval (whether as an ‘exempt spur’

or otherwise), tell us why you bkelieve that to be the

case.”

Mr. Clemens further ordered U S Rail not to resume work in
any form until Board authority is obtained or the Board
determines that its authorization 1s not required. On
October 9, 2007, U S Rail filed a timely and detailed
response to Mr. Clemens’ letter, describing the activaities
undertaken to date,® describing the proposed facility in
detail, and maintaining that the proposed construction is
an “exempt spur” under 49 U.S.C. 10906. (Exhibit F).

The Board’s October 12°" decision imposing a “cease and
desist” stop-work order upor petitioners references neither
Mr. Clemen’s October 4, 2007 letter, nor U S Rail’s October
9, 2007 response thereto.

This petition for a stay of the Board’s October 12,

2007 decision follows.

3 Those activities have included attending meetings between Sills

Road Realty (the owner of the land on which the facility is being
constructed) with state and local officials to discuss this project,
congsultations with officials at the New York State Department of
Transportation about funding for the project, discussions and
negotiations with the New York & Atlantic Railrecad (NY&A) and CP Rail
about through transportation of inbound and cutbound cargo, design of
the rail terminal and related facilities, ordering of material for the
construction of those facilities, and the clearing of land in
anticipation of construction of those facilities. As yet, neither U S
Rail nor any other entity has constructed any railroad track.
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ARGUMENT

The Board’s Rulies of Practice provide that any party
may petition for a stay of agency action pending judicial
review. 49 CFR 1115.5(a). Petiticners intend to seek
timely reconsideration of the Board’s decision and may,
depending upon the outcome of that reconsideration request,
seek judicial review. Petitioners maintain that the
October 12 decisior. involves material error and inflicts
irreparable injury upon the movants without any
corresponding harm to other parties.

The Board will grant a stay 1in a proceeding where ({(a)
there is a substantial likelihocd that the movant will
prevail on the merits, {(b) the movant will be irreparably
harmed absent the stay, (c) the stay would not harm other
parties, and (d) issuance of a stay is in the public

interest. EHEilton v. Braunskaill, 481 U.S. 770, 776 (1987);

Washington Metropolitan Area Transit Commission v. Holiday

Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977); Virginia

Petroleum Jobbers Association v. FPC, 239 F.2d 921, 925

(D.C. Cir. 1958). Moreover, the Board has the power to
stay its own decision without such showings on the merits
where 1t needs additional time to consider difficult issues

presented in a case. City of Alameda - Acguisition




Exemption — Alarmeda Belt Line, STB Finance Docxet No. 34798

(served Dec. 15, 2005) (stay granted). Such is the case
here.

1. There 1s a substantial likelihood that
Petitioners will prevail on the merits.

FPetitioners maintain that construction of the
Brookhaven Rail Terminal as a “disconnected spur” (of U S
Rail) prior to the Board’s October 12, 2007 “cease and
desist” order, was lawful, as it was taking place under a
recognized exemption to the Board’s authorization
requirements. Accordingly, Petitioners will be seeking
reconsideration of the Board’s October 12th decision on the
grounds of material error, specifically the fact that the
decision did not cite and discuss any legal authority
requiring U S Rail to terminate i1ts construction activities
despite the detailed arguments for a contrary result set
forth in Petitioners’ October 9" response letter.

It appears that, at most, the Board relied entirely on
the Town of Brookhaven’s October 2, 2007 letter, and the
October lst Newsday article.

Uvon receiving Mr. Clemens’ October 4, 2007 letter,
the undersigned contacted his cffice seeking permission to
extend time to submit U § Rail’s reply from October 9*! to

October 12% so as to afford Petitioners and their counsel



ample opportunity to present the Board with the most
complete and accurate record possible. Petitaioners’
counsel further based his request for this short eztension
vpon the fact that a response would be due the day
following the conclusion of the intervening three day
Columbus Day weekend and the reply schedule dictated by Mr.
Clemens’ letter provided scant time (not more than about
two and one half working days) in which to present an
appropriate reply. In denying this request, petitioners’
counsel was advised on the afternoon of October 4th that it
was essential that Petitioners submit their reply by
October 9, 2007 so that the Board could consider it in
making their decision.

The October 12'" Board decision, however, did not in
any way reference either Mr. Clemens’ letter or
Petitiorers’ very detailed October 9, 2007 reply thereto.
This provides irrefutable evidence that the Board reached
1ts decision without considering the law and evadence
presented by Petitioners’ counsel in the October 9*' reply.
In so acting, the Board improperly issued 1ts decision
followirg a review of only a partial record, consisting of
a short letter from the Town of Brookhaven to the Board ,
and a news report from a local newspaper . Such

unsubstantiated rumor, innuendo and hearsay falls well



short of the clear and convincing evidence of a substantial
likelihood of irreparable harm needed by this Board to
impose the drastic remedy of a cease and desist order.

Administrative due process requires both notice and a
meaningful opportunity to be heard. In this matter the
time-constrained notice provided by this Board, coupled
with a decision 2ssued without affording U S Rail an
opportunity to be heard constitutes a serious deprivation
of petitioners’ rights. Under these circumstances the best
remedy would be for the Board to stay its ‘cease and
desist’ order pending a thorough review of the law and
evidence submittea by petitioners in support of their
petition for reconsideratiorn.

As the Beard knows well, the determination as to
whether a specific piece of railroad is an “exempt spur”
under 49 U.S.C. 10906 (for which no licensing authority is
necessary 1n order to construct or operate) or a “line of
railroad” under 49 U.S.C. 10901 (for which authority is

required) 1s a mixed question of fact and law. New Orleans

Terrinai Co. v. Smencer, 366 F.2d 160, -64 (5th Cir. 1966},

cert. cdenied 386 U.S, 94Z, 87 8. Cz. 974, -7 L. Ed. 24 873

(196¢7). Cited in Illincais Commerce Comr. v, United States,

779 F.2d 1270 (7'M cir. 1985).
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Moreover, whether a given piece of track may be
regarded as an exempt spur or a line of railroad depends
upon the specific facts presentea irncluding the use to
which the track 1is put.

It is well established that the determination of
whether a particular track segment is a "line of railroad”,
requiring Commission authorization pursuant to section
10901 (a), or a "spur, irdustrial, team, switching, or side
track,” exempt from Commission [now Board] jurisdiction
turns on the intended use of the track segment, not on the

label or cost of the segment. Nicholson v. Interstate

Commerce Com., 711F.2d 364 {(D.C. Cir. 1983).

Nicholson holds that Congress intended to subject to
the entry requirements of section 10901 (a) so-called main
or branch lines of railroad, that i1s, lines designed ard
used for continuous transportation service by through
trains between different points of shipment or travel, and
to exclude from those reguirements all that mass of
"tracks" (as distinguished from "lines") naturally and
necessarily designed and used for loading, unloadirg,
switching, and other purposes connected with, and
incidental to, but not actually and directly used for such

transportation service. Detroit & M.Ry. v. Boyne City, G. &

A.R.R., 286 F. 540, 546 (£.D. Mich. 1923). Thus, track

11



segments which are intended to be used to carry through
trains between points of shipment and delivery,
particularly those segments which extend a railroad's
service into new territory, must be approved by the Board
pursuant to section 10901(a). ©On the other hand, track
segments which are merely incidental to, and not required
for, a railroad's service bestween points of shipment and
delivery are erempted from the reguirements cf section

10901 (a). New Orleans Terminal Co. v. Spencer, 366 F.2d4

160, 165-66 (5" Cir. 1966), cert. denied, 386 U.S. 942
(1967) . Such is the case herein.

Determining whether a specific piece of track is an
“exempt spur” or a regulated “line of railroad” requires
the Board to consider various factors, no one of which is
itself controlling. The Board’s analysis focuses on a
series of fact-based indicia including (1) the length of
the track, (2) the number of customers to be served, (3}
whether stub-ended, (4) whether tnere is scheduled service,
{(5) the volume of traffic meving over the track, (6) who
owns and maintains the track, (7) the weight of the rail,
(8) the condition of the track, (9) the proposed use of the
track, and (1C) the existence or absence of a “station”

through which traffic is solicited. See CKNW—Apan. Lxemp.—

In McHenry County, IL, 3 I.C.C.2d 366 (1987), rev’d on

12



other grounds sub nom. Illinois Commerce Com’n v. ICC, 879

F.2d 917 (D.C. Cir. 1989).

In their October 9th reply, Petitioners went to great
lengths to describe 1n detail and analyze under applicable
precedent the exemption pursuant to which the Brookhaven
Rail Terminal is being constructed, includirng, providing a
chronology cf events, a2 site plan, ana an aerial photo.
Using the weli-established criteria, cited above, there can
be no doubt that U S Rail’s construction and operation of
the subject rail facility qualifies as an “exempt spur”
under 49 U.S.C. 10906 for which no authority is needed.
The length of track is short, about 11,000 feet if laid out
“end~to-end” on 28 acres of land. One principal customer,
Sills Road Materials LLC, will be serviced by the Terminal.
The facility will be a stub-ended network of tracks, with
service to be provided cn demand rather than on any
scheduled basis. The weight of the rail will not exceed
115 pounds, a weight consistent with current standards for
building new rail-served industrial facilities but far too
light for a line of railroad. The condition of the track
will be good because 1t will be newly constructed to the
currently applicable industry standards. The proposed use
of the tracks will be for loading, unloading, switching,

and storage of rail cars for a single principal user, all

13



uses consistent with the character of exempt industrial or
yard tracks. The purpose of this transaction will be to
bring stone to Long Island by rail instead of by truck
movement over congested highways. Traffic moving to or
from the Terminal will be interchanged with the New York &
Atlantic Railway (“NY&A”), and through it, with other
railroads comprising the nataoral rail system. There will
be no “station”. listed in & tariff through which traffaic
will be solicited. The October 12" Board decision does not
acknew>edge or reference, let alone discuss, this evidence
which clear.y demonstrates, under controlling Board
precedent, that the activities in question can only ke
characterized as the construction of an exempt spur.

Cogrizant of the fact that the Brookhaven Rail
Terminal 1s disconnected from the rest of its system, U S
Rail cited three Board decisions iInvolving spurs that were
disconnected from ra:. lines of carriers, the construction
of whaich, either implicitly or explicitly, regquired no
Board authoraization.

Under controlling precedent, Broo<haven Rail Terminal
meets all of the indic-a of an ezerpt spur which may be
corstructed ard operated by an existing common carrier,

ever. thought the spur in gquestion is disconnected from the

14



carrier’s other operations. The l:kelihood of success on
the merits appears undoubtable.

While Petitioners appreciate the Board’s guidance in
inviting them to file a Petition for Declaratory Relief,
the existence and availability of alternative modes for
seeking relief 1s beside the point where, as here, the
petitioners proceeded with plans to construct a
disconnected rail spur based upen a good faith belief that
their actions are justified under existing law, only to
encounter the “cease and desis:z” order from which relief is

sought herein.

-~

2. Petitioners will be irreparably harmed absent a

Stay.

Petitioners submit with this filing two verified

statements detailing the irreparable harm £hey will suffer
as a result of the Board’s failure to stay its “cease and
desist” order. In his October 16, 2007 verified statement
(Exhibit G) U S Rail’s President, Gabriel Hall documents
that there are customers who have made commitments to use
this facility for moving aggregate from points in upstate
New York to the Brookhaven Rail Terminal for construction
projects on eastern Long Island. He ezplains why truck is
inadequate or even unavailable for these movements and that

there are no other suitable trarslcad facilities located on

15



Long Island to meet this critical need. 1In his October 16,
2007 verified statement (Exhibit 'H) Sills’ CFO, Gerard
Drumm describes the efforts made to develop the Brookhaven
Rail Terminal and the opportunity costs and construction

costs associated with each day of delay.

3. Issuance of a stay will not harm any other parties.

The Town of Brookhaven is the only entity that has
contacted the Board about U S Rail’s activity at the
Brookhaven Rail Terminal. The Town’s lone disclosed
participation ir this proceedirng amounts to filing its
October 2, 2007 letter with the Board, a letter that does
not demand that U S Rail’s activities be stopped. Although
the Town of Brookhaven has indicated their concern that
no review of this project has occurred under either
federal or New York environmental laws, the Town concedes
that U S Rail’s actions ray be, in its words, "“justified”
(i.e., exempt from state and local oversight) if it is
acting under Board authority. Thus the thrust of
Brookhaven’s letter and any petition for declaratory relief
it may file is whether U $ Rail has the legal authority to
construct and operate the Terrinal, the very same issue
that U S Rail’s October 9, 2007 letter explains in detail

and which the Board failed to consider.
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Neither the Town of Brookhaven nor any other entity
has specified wnat harm will occur if U S Rail resumes site
preparation. Tne land tvpon which Brookhaven Rail Terminal
is being built is unused industrial-zoned property. There
are no adjacent residences, schools or recreational
facilities. Furthermore, U S Rail and Sills have both
informed the Town of Brookhaven that they have no intention
of collecting municipal solid waste at this site,
apparently the real concern of the Town.

4. Whether issuance of the stay is in the public
interest.

There should be no question that the public interest
requires the issuance of a stay. By now, the Board is well
aware of the lack of rail facilities east of the Hudson
River generally and or Leng Island specifically. See

Coastal Distribution, LLC et al v. Town of Babylon et al,

216 Fed. Appx. 97 (U.S.C.A. 2d Cir. 2007). Long Island-
based consumers have only two means of transporting inbound
products they need: highway or rail. Highway
transportation to eastern Long Island necessarily entails
the use of the Long Island Expressway, aptly nicknamed the
“world’s longest parking lot” as well as some congested
local roads. Other highways servirg Long Island are not

available for freight transportation as access is limited

17



to private automopiles.® This leaves the alternative of
rail transportation in the form of the Long Island Rail
Road (“LIRR”} and its designated freight carrier, the NY&A.’
Indeed, New York State has long recognized the urgent need
for additional transloading and intermodal freight
facilities on Long Island and 1s developing its own plans
for a facility at Brentwood, Long Island comparable to the
Brookhaven Rail Terminal

Furthermore, in determining the appropriate course of
action here, the Board should not lose sight of the fact
that thais country has kotn a well documented shortage of
fossil fuel and a global warming problem. The issue that
cases like this present is whether the public should be
able to uzilize rail as an erergy efficient,
environmentally friendly form of transportation or should
it continue 1ts wasteful polluting ways of moving goods
while engaging in painstakingly slow studies on the
environment. Simply stated, does the Board want Sills’
Long Island-bound traffic to move (or not move) on

congested highways while its alleged impacts are studied?

b Long Island has two other major east-west highways -the Northern

State Parkway and the Southern State Parkway. Commercial vehicles are
barred from using these two parkways

! Historically, the LIRR provided both freight and commuter rail
passenger service In 1997 the LIRR granted the NY&A an exclusive
franchise to perform freight service over its tracks.

18



CONCLUSION

Petitioners request that the Board stay its decision
served October 12, 2007, to permit U S Rail to continue
preparation of Brookhaven Rail Terminal pending a decision
on the Petition for Reconsideraticn that Petitioners will

file shorctly.

Respectfully submitted,

ﬁw%? »

Jokn D. Heffner

John D. Heffner, PLLC
1750 K Street, NW
Suite 350

Washington, DC 20006
(202) 296-3334

Counsel for

S1lls Road Realty LLC,
and U S Rail Corporation

James H. M. Savage
1750 K Street, NW
Suite 330

Washingz-on, DC 20006
(202) 296-3335

Of Counsel

Dated: October 18, 2007
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0CT-02-2007 TUE 12:33 PH TOB Law Depl, FAX NO. .6314516508 P. 02

Town of Brookhaveh
Long Island

Brian X, Foley, Supcrvisor

October 2, 2007

Surface Transportation Board

Attention: Nancy Beiter, Esq.
" 395 E Street, S.W,

Washington, DC 20423-001

Re: U.S. Rail Corporation Facility/Yaphank, New York
" Dear Ms. Beiter:

The Town of Brookhaven, New York has been in communication with representatives of
U.S. Rail Corporation (“U.S. Raﬂ")concenungaﬁ'oiiosednufmmyonpmpmythuthcyhave ]
leased in Yaphank, Town of Brookhaven, New York. U.S. Rail ias alieged that as a common
carrier railroad, their construction and operation of this “Rail Yard™ is govemned by federal law,
rules and regulations and subject to the exclusive jurisdiction of the Surface Transportation
x Board. They, therefore, claim that local laws, rules and regulations have no 0 applicability to this
project. A copy of identical letters from their counsel, John D. Heffaer, one faxed July 12, 2207
and the other received by mail on July 27, 2007 are attached.

Althouph representatives of the Town have demanded proof of that authority, such as a
copy of any documents or exemptions, U.S. Rail has not provided them. They appear to be
relying on their authority to act because they are an authorized rail corporation.

Without obtaining the necessary permits under New York State and Town of Brookhaven
laws, rules and regulations, representatives of U.S. Rail have commenced clearing and poasibly
sand mining on the premises. We are particularly disturbed that apparently no environmental
review under either NEPA or New York State’s SEQRA was undertaken.

Department of Law
Robert F Quinlan, Town Anorney
One Independence Hill ® Farmingwlle  NY 11738 » Phone (A31) 4516500 @ Fax (631) 698-448 » Fax (641) 4516505
www.braokhaven.org
Litigution papers are NOT to be served by FAX except by express prior written permission

Fonicel un n ke d puger
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UCT-UZ—200/ TUE 12334 PH TOB Law Dept. FAX NO. '6314516505 P. 03

Surface Transportation Board
Attention: Nancy Beiter, Esq.
October 2, 2007

Page -2-

Re: US Rail Corporation Facility/Yaphank, New York

The Town realizes that if U.8. Rail is acting under the authority of the Surface
Transportation Board, than their actions may be justified. As we have not received adequate
documentation from U.S. Rail or their counsel to prove their authority, the Town of Brookhaven
will be filing a formal petition for a declaratory order with the Surfice Transportation Board
shortly.

The purpose of this Jetter is to advise you of that intended action as well as to ascertain if
there is any existing process initiated by U.S. Rail on this action.

RFQ:dah
Enclosures
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newsday.com/news/local/crime/ny-lira110253987940ct02,0,6482362.story

Newsday.com
Jumping gun on big dig

Rail company, Syosset firm start on massive clearing project for Yaphank transfer site
- but work is halted for lack of permits

BY JENNIFER SMITH AND ERIK GERMAN

reninler snuthir newsday com. etk germanie newsday com

October 2, 2007

An Ohio rail company working with Long Island asphalt .

plant owners has cleared 18 acres 1n Yaphank and ot .
excavated mountains of sand in preparation for building a ver a
rail-to-truck transfer site - without having sought any (uticasone furoate)
government approvals. Nasal Spray

The state Department of Environmental Conservation has
issued citations for mining without a permit to Watral
Bros , thc Bay Shore subcontractor prepaning the site, and
to the owner of the land - Sills Road Realty, 2 consortium
of local asphalt plant and construction business owners
with offices in Syosset.

Work at the site was voluntanly halted by Wednesday  [Roil here for important safety informaton.
evening, said DEC regional director Peter Scully. "The

most serious concem is that a development project that calls for the clearing of a 28-acre site and the
muning of hundreds of thousands of cubic yards of material could move forward without any
environmental review,” Scully said last week.

Federal defense

The railroad involved - U.S. Rail Corp. of Toledo, Ohio, which has signed a 30-ycar leasc with Sills
Road Realty - says federal law allows railroads to undertake such projects without state and local
permuts. Earlier this year, the same landowners attempted to set up their own railroad to operate a rail
spur at the site only to abandon the tack when the process became "unduly complex and complicated,”
said Gerard Drumm, the chicf financial officer and council for Sills Road Realty. And this summer, _the
state rejected the company's bid for rail bond funding 1n part because the Department of Transportation
didn't have evidence that Sills Road Realty or U.S. Rail were authorized to operate as rail companies in
the state.

The DEC visited the Yaphank site yesterday to make sure work had not resumed, said Scully. Drumm
and U.S. Rail president Gabriel Hall said their companics are "in discussions” with the DEC about the

http://www.newsday.com/news/local/crime/ny-lirail0253987940ct02,0,4779766,print.story  10/17/2007



Jumping gun on big dig -- Newsday com Page 2 of 4

citations, which could lead to an administrative hcaring if the parties cannot resolve their differences.

A big haul

Brookhaven town spokesman Tom Burke said a town inspector estimated about 1,000 cubic yards of
sand was being removed from the site each day. "Judging by the size of the hole it could have been

going on for six weeks,” Burke said. At that rate, at current prices, the sand could sell for $330,000 to
$750.000.

"We're not a sand-mining operation,” said Drumm. "We're excavating for a construction project ... under
state law that 1sn't mming.” Drumm said Fniday the sand was being sold.

Residents say they first lcarned of the project in late August, when they saw machinery toppling trecs at
the site, which 1s about a mile from homes.

"We had no clue who, when, where, what was going on," said Fran Hurley, president of the Yaphank
Taxpayers and Civic Association. Hurley said residents are concerned about the traffic from the project,
and whether the excavation could affect groundwater resources deep below the site.

Representatives of U.S. Rail and Sills Road Realty say they have communicated a number of times with
the town and that they are working to address residents' concerns.

Drumm said the industrially zoned site 1s suited for their facility because 1t 1s close to the LIE. He added
that 1t also lies within the town's Empire Zone - an area where businesses get state tax credits for
ventures that attract capital and create jobs He also said the facility would reduce local truck traffic.

Sills Road Realty first discussed the project with Brookhaven officials in January. They then met with
the Suffolk planning department, Drumm said. Town and county officials characterized the discussions
as preliminary.

Quite a surprise

County public works department's chief engineer William Hillman said his department had no idea that
work had started until late August, when they saw bulldozers in action. Hurley said the company only
met with her group after she contacted them herself.

Brookhaven town spokesman Burke said the town exercised "due diligence” and recommended that the
railroad contact local civic groups

U.S. Rail told Brookhaven officials in a July 12 lctter that they intended to start work in the next 30
days. On July 20, town officials mct with a project backer, who they said repeated that they could
bypass local and state controls because railroads arc overseen by the federal Surface Transportation
Board. Said Burke: "It is arguable whether the town should have demanded to sce the exemption, but it
certainly exists in law and ... we presumed they qualified for the excmption,” Burke said.

Earlier this year Sills Road Realty had tried to set up 1ts own short-line rai1l company under the name
Suffolk and Soutbern Rail Road. In May, Suffolk and Southern filed a notice of exemption with the

http://www.newsday.com/news/local/crime/ny-lirail0253987940ct02,0,4779766,print.story  10/17/2007
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Surface Transportation Board seeking federal authority for the project. But the board indicated that the
project would requirc Board authorization - as wcll as an environmental review.

Fall into disfavor

That's when Suffolk and Southern withdrew its application. The board's decision 1n the matter, released
last week, said that it would "view with disfavor any future request for authority to commence rail
operations of trackage at this location unless the construction of that trackage has first been authorized
by the Board."

U.S. Rail has not submitted filings on the Yaphank project to the Board. Railroad president Gabriel Hall
said his company does not have to file a notice of exemption because U.S. Rail is already recognized by
the Board as a common carrier in Ohio.

A Surface Transportation Board staff attorney said the board could not determine whether U.S. Rail has
operating authority for the Yaphank project unless a complaint is filed. As of yesterday, nobody had
formally done so.

About the projcct

LOCATION

28-acre parcel of industrially zoned land in Yaphank owned by Sills Road Realty.

WHAT'S BEING BUILT

A transload facility where stone, lumber and other construction materials would be shipped in via an
11,000-foot rail spur and loaded onto trucks.

ESTIMATED TRAFFIC

2,500 to 3,000 rail cars a year initially, with about 7,500 trucks picking up material.

EXCAVATION

Over six weeks, about 1,000 cubic yards of sand were removed each day, town officials said.

The track record

To prevent local and state regulations from bogging down interstate rail commerce, a 1995 federal law
gave the Surface Transportation Board exclusive jurisdiction over railroads and all related facilities and
activitics. Previously states had been allowed to control the construction or removal of railroad spurs
and other ancillary tracks.

Under the 1995 law, rail carriers need board approval to build a new railroad line but arc allowed to
make improvements and add new facilities to an existing line. If there is a concern that the fedcral pre-

emption 1s being wrongly used to shield non-transportation activittes, parties can ask the board to issue
an order or a stay, or take the matter to court.

http://www.newsday.com/news/local/cnme/ny-lirai10253987940¢t02,0,4779766,print.story  10/17/2007
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JorxN D. HxrFNER, PLIC
1920 ¥ STexwy. N.W,
Sorre 800
Wasanigzod. D.OC. 50088
@oN 2434180
Fax 308 29085989
j-heliner @ verison net

overnight courier and facelinile to
?s’mm

July 13, 2007

Robart F. Quinian, Raq,

Town Attomey
of Law

Department

‘Town of Brookhaven

One Independence Hill
Farmingville, New York 11738

Re: Real Froperty Deseribod in Attachment A (the “Raal Proporty™)

Dear Mr. Quinlan:

I am writing on bebalf of U 8 Rail Cotporaticn (U 8 Rall"), an Ohio-based company and
common carier short line railroad operating pursuant to suthority granted by tha former
Interstate Commerce Comnmission (ouw (he fsderal Surfaoe Transportation Board). U 8
Rsil has leased the Real Property and intends to construct and aperste 85 an “exempt
gAr” within the mesaiag of 49 U.S.C. 10006, a line of rell and relnted side trackn, yand
tracks, turn outs, switches and comecting track (colloctively, the “Rail Yard™) thereon for
the purpose of operating a common carrier railroad and trangload facility at that location.

The Rail Yard will provide rail transpostation servioes to customers shipping and
receiving and /oy transloading aggregate atone and other stone products as wall as lumber,
plywood, sheetrock and related construction materials and other merchandise frwight. As
s common carrivr saflroad, U 8 Rail's constyuction sod operation of the Rail Yard are
govermed by foderal law, rules and regulations and subject to the exchusive jurisdiction of
the Surfice Transpartation Board therenmder,

U 8 Rail desipen o wark with you and other community lesders to dovelop a very- *
positive relationship. We are available to meet with you af your carliest convenience but
anticipates commencing construction of the Rail Yard within the next thicty days.
Shauld you have any questions, please feel free to contact me st your convenience.

PRIZA TNH ReRCAEr7O> InIAY 1007 /001G
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Very truly yours,

John D. Heffher, Req.
ee:Glh:lch.Hall
U § Rail Carporstion

[ ol e im0y 1T ¢ 11
Lol ] -—
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County of Suffolk-

Town of Brookhaven

if,- i District: 0200

II Section 663.00, Block: 03.00, Loi(s): 001.00, 027.001, 027.002, 027.003 & 027.004
Saction 704.00, Block: 04.00, Lot(s): 001.000 & 002,000

Section '704.00, Block: 05.00, Lot(s): 001.000 & 002.000

Section 704,00, Block: 02.00, Lot(s): 001,000, 002,000, 030.000, 031,000, 032.000,
033.000, 034.000, 035.000 & 036.000

RO M TN RFREARY7Q7 INIAT 007 ranria
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Joux D. HErrNER, PLLO T L
1920 N Szanwer, N.W. S B
Surrs 800 .?-:,7 rq
Wasmweron, D.O. 50036 24 i It 23
@oM 265-41.80 =
Fax (208 200-3030
j.heffner@verizon.nst
By facsimile to
(631) §98-4439
July 25, 2007
Depeartment of Law
Town of Brookhaven
One Independence Hill
Farmingville, Now York 11738

Re: Real Property Described in Attachment A (the “Real Property™)

Dear Mr. Quinlan:

lmmngumufofusmcmmwsm").mom-mmym
common carrier short line reilroad operating pursuant to authority granied by the former
Interstate Commerce Commission (now the federal Surfaco Transportation Board). U 8
Rail has leased the Real Property and intends to construct and operate as an “exempt
spur” within the meaning of 49 U.S.C. 10906, a {ine of rail and related side tracks, yard
tracks, tum outs, switches and connecting track (collectively, the “Rail Yard”™) thereon for
the purpose of operating a comman carrier ruilroad and transload facility at that Jocation.

The Rail Yard will provide rail transportation services to customers shipping and
recciving and /or transloading aggregate stone and other stone products as well as lumber,
plywoad, sheetrock and reiated construction materisls and other merchandise freight. As
s common carrier reilroad, U S Rail’s construction and operation of the Rail Yard are
governed by federal law, rules and regulations and subject to the exclusive jurisdiction of
the Surface Transportation Board thereunder.

U S Rail desires to work with you and other community leaders to develop a very
poamvemhmshp We are available to meet with you at your earliest convenience but
anticipates commencing construction of the Rail Yard within the next thirty days.

Should you have any questions, please feel free to contact me at your convenience.
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Very truly yours,

ce:Glht_ielD.Hnll
U S Rail Corporation
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Attachment A

County of Suffolk

Town of Brookhaven

District: 0200

Section 663.00, Block: 03.00, Lot(s): 001.00, 027.001, 027.002, 027.003 & 027.004
Section 704.00, Block: 04.00, Lot(s): 001.000 & 002.000

Section 704.00, Block: 05.00, Lot(s): 001.000 & 002.000

Section 704.00, Block: 02.00, Lot(s): 001.000, 002.000, 030.000, 031.000, 032.000,
033.000, 034.000, 035.000 & 036.000
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Surfuce Transportation Board
HWushington, 8.0, 20423-0001

October 4, 2007

Office of Compliance and Consumer Assistance 20.?-245-0? 78
395 E Sireet, S W, Suite 1180 FAX 202-243-0462
Washington, DC  20423-0001

John D. Heffner, Esq.
1750 K Strect, N.W.
Suite 350

Washington, DC 20006

RE: Activities by U S Rail Corporation
In Yaphank, NY

Dear Mr. Heffner

This letter is directed to you in your capacity as representative of U S Rail
Corporation

Kathenne Bezold, a member of the Board’s Office of Compliance and Consumer
Assistance, spoke with you yesterday to inquirc about press reporis that U S Rail
Corporation 1s clearing and excavating land in preparation for building a rail-to-truck
transfer facility in Yaphank, NY. The story, which appeared in Newsday on October 1,
2007, attributes to U S Rail a statement that “federal law allows railroads to undertake
such projects without state and local permits.” In reply to Ms. Bezold’s inquiry you did
not deny that the construction of the facility 1n question was taking place and did not
asseri that U S Rail has received any authority from the Board to undcrtake such
activitics in Yaphank.

The Board also received a Ictter, copy atlached, from the Town of Brookhaven,
NY, signed by Robert F. Quinlan, the Town Attorney. Mr. Quinlan recites that the town
has been in communication with representatives of U S Rail Corporation, who have
assertcd “their construction and opcration of this ‘Rail Yard’ 1s governed by federal law,
rules and regulations and [is] subject to the exclusive junsdiction of the Surface
Transportation Board.” The letter also notcs that representatives of thc Town have
demanded proof that U S Rail’s project is governed by federal rather than state or local
law, “such as a copy of any documents or exemption,” and that U S Rail has failed to
provide the requested documentation. The Board subsequently received copies of two
lctters (one dated July 12, 2007, and a sccond dated July 25, 2007) from you to Mr.
Qumlan in which you state that U S Rail intends to construct and opcrate, “‘as an ‘cxempt
spur’ within the meaning of 49 U.S.C. 10906, a line of rail” and other facilities “for the
purpose of operating a common carrier ralroad and transload facility at that location.™



U S Rail Corporation has received no authority from this agency to construct any
rail facilities at Yaphank, NY. Construction of rail facilities requircs a liccnsc from this
agency, pursuant to 49 U.S.C. 10901. You are directed 1o advise the Board in detail, by a
response due to me no later than October 9, 2007, of any and all activities undertaken, or
being undertaken, in Yaphank, Brookhaven, or anywhere 1n that vicinity, by U S Rail
Corporation, or by any cntity on its behalf, or by any other entity that you represent. If
you believe that any of these activities do not require Board approval (whether as an
*‘exempt spur” or otherwise), tell us why you believe that to be the case.

1 understand from the media account that work has been suspended Work should
not resumc in any form until Board authority 1s obtained or the Board dctermincs that its
authorization is not required.

Sincerely,

Melvin F. Clemens
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L.aw OFFCE

JoaN D. HEFFNER. PLLC
1760 K STREET, IN W
SurTe 350
WasmiNeTON, D.C 20006
Pa 202) 296-3333
Fax: (202) 296-3939

October 9, 2007

BY HAND DELIVERY

Mr. Melvin F. Clemens

Surface Transportation Board

Qffice of Compliance and Consumer Assistance
395 E Street, S.W., Suite 1180

Washington, D.C. 20006

RE: Activities by U 8 Rail Corporation
In Yaphank, NY

Dear Mr. Clemens:

I am responding on behalf of U S Rail Corporation (*“U
S Rail”) in response to your inquiry dated October 4, 2007.
You wrote to follow up a discussion that I had with Ms.
Katherine Bezold of your staff concerning press reports
that U S Rail is clearing and excavating land preparatory
to building a rail-to-truck transfer facility in Yaphank,
NY {“the Brookhaven Rail Terminal” or “Terminal”). Your
letter also references correspondence received from the
Town Attorney for Brookhaven, NY, in connection with thas
project.

Your letter directs U S Rail “to advise the Board 1in
detall, by a response due no later than October 9, 2007, of
ary and all activities undertaken, or to be undertaken, in
Yaphank, NY, or anywhere in that vicinity, by U S Rail
Corporation, by any entity on 1ts behalf, or by any othex
entity that you represent.” To the extent that U S5 Rail
oelicves that its activities do not require Board approval,
your letter asks why that is the case. Finally, your
letter directs U S Rail to suspend work until Board
authority 1s ootained or the Beoard determines that no
autaorizaticn 18 required.

www. heffnerlaw.com j-heffner@ venzon.net



U S Rail contemplates that the Brookkaven Rail
Tern:nal will provide inbound bulk freight services,
principally for aggregates and other stone products as well
as other constructzion related materials, suck as lumber,
ard Intermodal freight services to central Suffolk County.
That marset currently lacxs adequate transloading
facilities and rel-es predominantly on truck freigkt
transportation. Trucx safely and roadway congestion are
major trarsportation igsues within trhat market which the
Terminal wzll help to address.

Activities occurring to date at zhis site have
included meetirngs between Sills Road Realty (the developers
of this facility) with state and Zccal officials (see
attached chronclogy) to discusgs this project, consultations
with officials at the New York Department of Traneportazion
abtout funding for the project, discussions and negctiations
wilth the New York & Atlantic Railroad (NY&A) and CP Rail

bout through transportation of inbound and ou:ibecund cargc,
design of the rail terminal and related facilities (see
attacred site plan and rail layout), ovdering of material
for the construcction ¢f those facilities, and the clearing
0of land in anticipation of constructiocn of those

facilities ' As vet, neither U S Rail nox any otker entity
nas ccnstructed any railroad track. As the attached site
plan details, once constructed, the Terminal will comproee
apout 11,000 fee: of terrinal and switchanag track (about
11,000 linear feet if laZd end to end) consisting of abou:t
six individual yard tracks ranging from 800 to 1,800 feet
in length ard occupying approxirately 28 acres of
previously undeveloped industrial/commercial -zconed land
witl:in the Brookhaven Empire Zcnc and therc are no adjacent
residences, schools or recrcational facilities (please
refer to tke attached aeria” photo of the site).

1T 85 Ra_-1 maintains that Board authority is not
remiired for this construction and operation on the grounds
—hat tae subject track is spur, industrial, team,

! Tae develapers of ~his sirae {S11ls Road keally L7C) origapna.ly
p amec To consbract 1+ as a praivate razlroad ro be operated by an
g1t ty rancd the Suffol« and Southerr Ra-l Read LLC Suilol< and
foutnert. sought an exe~ption Lror the Roard to leaw: and operare this
track orce consLlructed giffclk and Southern subsequentzly wit,drew
s+har exemprion after T Zalled Lo reack an agrecrient with »:1 s Road
=earty LLC



switching, or side track within the meaning of 49 U.S.C.
10906 for which no BRoard authority 1s needed for
construction, operation, or abandonment.

U S Rail is an existing class III rail carrier with
operations in central Ohio. Several years ago U S Rail
acquired control of The Great Miami & Scioto Railway
Company and recently changed that entity’s name to U S
Rail. I am enclosing for your attention copies of both
that company’s ICC operating authority and the corporate
name change documents. A new common carrier railroad
initiating operations must seek Board authority; however,
1t may add additional lines or operations as eather a
regulated transaction (i.e. an acquisition or operation
transaction subject to Board entry authority) or an exempt
spur depending upon the specific facts. Texas Central
Business Lines Corporation- Operation Exemption - MidTexas
International Center, STB Docket No. 33997, served
September 20, 2002.

It 1s well establashed that Lhe determznation of
whether a particular track segmenc a1s a "railroad line”,
regui~ing Commissicn author:irat:ion pursuar: ©o sectior
13901(a), or a "spur, aindustr:zal, team, switchirng, o> sidc"
Lrack, exenpt from Commission JjurisdicLion tuarns con ire
-mtended vss of the track segmen., not on Lhe lzbel cor cost
cf the seg—~ent. Nichelson v. Incerstate Commerce Com., <28
J.85. App. D.C. 86 (D.C. Cxr. 1983).

Nicholson holds that Congress intended to sukZlect 2
th2 erIry recguiremenis of section 1090171 (a) so-cal.ed nmain
or onrerch laires of railroad, that _.s, lines ddesicned anc
Lsed for contincous transportaticer service by  through
trzins petween different points of shipmer= or <ravel, anc
te exclude =c-rom those requirements all tha. mass of
"tracks" (as dist-ngu-sred from "lines") nraturaily ara
recessariiy designed and usea [for leading, uvaloaaindg,
sw1tching, end ozher purposas connected witn, end
incaidentzl to, but not actvally ard direclkiy usea Zor such
transportation service. Detroit & M.Ry. v. Boyne C'Ly, G. &
A.R.R., 286 F. 540, 546 (E.D. Mich. 1923).

Thus 1t car be said that track segments wh:ch cre
incended to be uased to carry through trains between points
of shipment and delivery, particularly those segments which
extend a rallroad's service 1nto new territory, must be



approved by the Board pursuant to section 10901(a). On the
other hand, track segments wnicn are merely incidental to,
and not required for, a railroad's service between poinis
of shipment and delivery arc exempted from the reguirements
of section 10901(a). New Orleans Terminal Co. v. Spencer,
366 ©.2d 160, 165-66 (5" Cir. 1966), cert. denied, 386 U.S.
542 (1967).

In determining whether a specific piece of track 1is an
exempt spur or a regulated line of railroad, the Board
corsiderxs various factors, no one of which is controlling.
The Boarcé’s analysis focuses on a series of fact-based
indicia including (1) the length of the track, (2) the
nurber of customers to be served, (3) whether stub-ended,
{4) whether there is scheduled service, (5) the volume oI
traffic moving over the track, (6) who owns and maintains
the track, (7} the wecigh:t of the raii, (8) the condition of
tke track, (9) the proposed use of the track, and (10} the
existence or absence of a "“station” through whaich traff:c
1s solicited. See CNW—Aban. Exemp.—In McHenry County, IL,
3 I.C.C.24 366 (1987), rev’d on other grounds sub nom.
Illinois Commerce Com’n v. ICC, 879 F.2d 917 (D.C. Cir.
1989).

Under these criteria, U S Rall’s operation of the
subject rail facility qualifies as an "exempt spur” under
49 U.S5.C. 10906 for which no construction authority is
needed. The length of track is short, about 11,000 feet if
laid out "end-to-end” on 28 acres of land. One principal
customer, Sills Road Materials LLC, will be serviced by the
Terminal. The Terminal is a stub-ended network of tracks.
Service will be provided on demand rather than on any
scheduled basis. The weight of the rail will not exceed
115 pounds, a weight consistent with current standards for
oullding new rail-served industrial Zfacilitaes. The
conditicn of the track is good bkecause it 1s newly
constructed to the currently applicable industry standards.
The proposeé use of the tracks is for loading, unloading,
switch:ng, and storage of rail cars for a single principal
user, all uses ccnsistent with the character of exermpt
industrial or vard tracks. The purposc of thLs LrznsaciLion
1s To bring stcre from northern New York to Long Island by

rail i1nstead of by Lruck movement cver congested highways.
Traffic moving to or from the Terminal will be interchanged

with the NY&A, and through it, with other railroads



comprising the national rail system. There will be no
“station” listed in a tariff through which traffic will be
solicited.

Another issue this mratter presents i1s whether a
regu_ated rail carrier car construct a small segment of
track at another location as an exempt spur. The answer is
“ves.” For example, in The New York City Zconomic
Development Corpcration - Petition for Declaratory Order,
STR Finance Docket No. 34429, served July 15, 2004,
the Board declared the construction and rehabilitation of a
spur track 6,744 feet in length, owned by a New York City
agency, identified by the Board as a noncarrier, to be hoth
an exempt spur outside the Board's entry jurisdiction and
entitled to preempt state or local law under 49 U.S.C.
10501 (b) . Sagnificantly, ir allowing the City to construct
this trackage without any agency licensing approval or
env.ronmental review, the Boaxd tacitly authorized the
construction of a disconnected piece of railroad as a spur.®
The decision indicated that some combination of
Consolidated Rail Corporationrn, Norfolk Southern Railway
{(NS), and CSX Transportation, Inc. (CS¥), would provide
service once the line was constructed. However, neither NS
nor CSX provided service in their own right in the area.

Similarly, Tri-State Brick and Stone of New York,
inc., et al, STB Finance Docket No. 34824, served August
11, 20Cc6, involved a situation where CP Rail had been
serving a railroad yard located at 65 Street in Brooklyn,
NY, that was ownred by the very same New York City Eccnomic
Sevelopmenrt Corporaticn that was the subject of the above-
cited case. ps the decision and record in that case
indicate CP Rail was serving the yard as either an “exempt
spur” for which it needed no entry and exit authority or as
an unauthorized carrier for which it needed entry and exit
authority and had neither. CP Rail’'s principal operations

2 At the time of the Board’'s July 15 decision, 3,650 feet of track
were missina between the proposed construction and the nhational rail
system Iin STR Finance Docket No. 34428, the Board allowed the Port
Authority of New York and New Jerscy te construct that trac< without
authority =2 Lne theory that this track replaced an unsatistactory
rauze consisning of a long éiscontinaad car floai gervice and other
track segments Ltzar are either long out of service, abandoned, or
acz"ve but heavily congested. Port AuthoriLy of Wew York and New
sersey - Petition for Declaratory QOrder, served Jan. 21, 2004




are in northern and western New York State. Although it
had crackage rights from the Albany area to the Fresh Pond
Yard in the Queens section of New York City, it rad no
authoricty to provide and provided no service® between Fresh
Pond and the 65 Street Yard, a distance of abcut 9.5

miles.

Finally, in Raritan Central Railway, L.L.C. -
Operacion Exemption - Heller Industrial Parks, Inc., STB
Finance Docket Neo. 34514, served June 25, 2007,
Consclidated Rail Corporation argued that Raritan Central
could have served the Heller facility as an “exempt spur”
instead of a regulated line of railroad although the track
is phvsically disconnected from Raritan’s other track. The
Board rejected Coarail’'s request for a stay but never
decided its request to revoke Raritan’s exemption because
the parties settled their dispute and Raritan withdrew its
exemption request.

Accordingly, U S Rail submits that its construction of
this iIine is an exempt spur under 49 U.S5.C. 10806. As
such, U S Rail also enjoys the preemption rights conferxed
under 49 U.S.C. 10501(b). 1In 1ts recent ruling in the New
Encgland Transrall case, the Boarxd clearly stated at 12:

“[I]n enacting ICCTA, Congress broadened the
Federal preemption provision contained in 49 U.S.C.
10501 (b) to specifically apply to the acquisition,
operation and construction of spur tracks. Those
activities would therefore nevertheless be preempted
from state regulation. Because they would also be
excepted by section 10926 from Board licensing, the
Board would not undertake any envaironmental review of
the proposed service and coculd not impose any
conditions for the protection of the environment."

lemphasis supplied].
In conclusion, U S Rail may construct the subject

track without Board approval. Please confirm your
agreement in writing so that U S Rail can resume its work.

* It preovided serv_ce through a haulage agreemcr| w1t KY&A whign
irsels did not have ST3 authoriiy to serve the yard (presumably serving

1t as a spuer}



U 5 Rail appreciates the Board’s time and
consideration in this matter and trusts that the Board

will, 1n turn, appreciatc the need to address this matter
expeditious.y.

Sincerely yours,

A

{John D.“Heffner

cc: Mr. Gabriel Hall



Meeting Chronology
Brookhaven Rail Terminal

January 23, 2007 - Mecting with David Woods, Director of Planning, Town of’
Brookhaven, New York, Lynn Weynant, Director of Traffic Safety, Town of
Brookhaven, New York and staff, and Fred Krebs, President of New York & Atlanuc
Railway (NY&A), to discuss the Brookhaven Rail Termmnal business plan and to present
the prehminary site plan for the project

February, 2007 - Mceting with Thomas Isles, Director of Planning, County of SufTolk,
New York and staff to discuss the Brookhaven Rail Termmal business and to present the
prelinunary site plan fot the project.

February, 2007 — Submussion of grant apphcation for the Brookhaven Rail Termunal to
the New York State Department of Transportation

January - June, 2007 — Vaiious meetings and telephone conversations with
representatives of NY&A to discuss design and operation of the Brookhaven Rail
Terminal

June, 2007 — Meeuing with Kevin Law, Deputy County Executive, Suffolk County, New
York

July 10. 2007 - Mceting with Karen J. Rae, Deputy Commussioner Policy & Strategy,
and Donald V Hannon, Director, Office ol Progiam Development & Management, New
York State Department of Transportation Lo discuss State grant assistance for the
Brookhaven Raul Terminal

July, 2007 — Delivery of vanous legal memoranda to the Town Attoiney, Town of
Brookhaven, New York regarding preemplion of local permitung procedures.

hlv 12,2007 John HefTner, Esq , on behalf of U S Rail Corporation, submits notice of
U S Rail’s mient 10 commence construciion to the Town Atiorney, Town of Brookhaven,
New York

July 20, 2007 — Mecting with Brian Toley, 'own Supervisor, Town of Brookhaven, New
York and Raymond Donnelly, Director of Econonuie Development. Town of
Brookhaven. New York to discuss the Biookhaven Rail Termtnal business plan and to
advise regarding the commencement of construction,

August 20, 2007 - Site clearing commences.

September 5. 2007 — Mecting with Highway Department, Suffolk County. New York to
dhiscuss hiallic mgress and egress and site trallic signage.



September 12. 2007 — Mecting with Timothy Bishop’s office, US Congressman, District
1 to discuss Brookhaven Rail Terminal.

September 12, 2007 — Mecting with Yaphank Civic and Taxpayers Association
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DO SERVICE DATE:
FR-7035-01-P i
AJAN 20 1994 J

INTERSTATE COMMERCE COMMISSION

NOTICE

{Finance Docket No. 32417 }

THE GREAT MIAMI & SCIOTO RATILWAY COMPANY=—-CHANGE IN
OPERATOR EXEMPTION-~CERTAIN LINES OF THE CITY OF JACKSON, OH

The Great Miami & Scioto Railway company (GMRY), a
noncarrier, has filed a notice of exemption pursuant to 49
CFR 1150.31 for GMRY to operate approximately 60.36 miles of
rail line presently owned by the City of Jackson, OH, flom

milepost 32,76, near Firebrick, OH, to milepost

0004127 Uy, 1 near Hamnden, OLLI: (2) from milepost 1270
I . OH,
neat Hamden, O to milepost 112.3, near West Junction, OH;

» from milepost 112.3,2 at West Junction, OH, to milepost

91.6 at RA Junction;? and (4) fiom milepost 127-71, ncar

!  fThis is the
point where the GMRY's north- ;
ggom:r;:{n:he gld Portsmouth Subdivision of CSXT, i?xztl:m]r'\:’r
at muillepost grogrmtl:g ig: ;ﬁqu:.:.j.tioniby the City of Jackson)
. section - i
also formerly owned by CSXT, at miJ.:pg:ttg;??gst west line,

Also known as nuilepost 95.5

3Tn CitY of Jackson. Qll--Excrmiption Acgysiion-- Certain Lines Baluymore and Oneo

Rayjoa
Che,aipeake and Ohl Finance Dochet No -
4, 1987), the City of Jackson acquired 52 83 route miles of hine from
est lunction {milepost

31020 (ICC served Apr 2

Frebiick, OH (nulepost 32 76) to 1lamden, O11 {nulcpost 0 00/127 0} to W

112 3/95 5} 10 RA Junchion (milepost 91 G). Thus deseription for 52 83 route mules appears to match
the §1-36 miles described m (1), (2), and (3) g.U@ra There 15 no explanation for the 1 47-nule

disciepancy

Incidental trackage rights were also acquired over 5.9



Finance Docket No 32417

stay the ransaction

Decided. lanuary 13, 1994
By the Commussion. David M Konschnik, Dircctor, Office
of 'roceedings

Sidney L. Strickland, Jr
Secretary

{SLCAL)



DociD --> 200718602006

| 0 0 1 O 1 0 R A

DATE DOCUMENT 1D DESCRIPTION FIUNG EXPED  PENALTY CERT coPY
07062007 20071802006  DOMESTICAMENDMENT TO 5000 £00 00 oo o0
ARTIGLES [AMD)
Receipt

Thas 13 ot a b1 | Please do not repmt payment

ROETZEL & ANDRESS

155 E BROAD ST, 12TH FLOOR
PAT HENDERSON

COLLMBUS, CH 43215

STATE OF OHIO |
CERTIFICATE |

Ohio Secretary of State, Jennifer Brunner

857501
1t1s hereby ceru‘ied that the Secretary of State of Ohio has custody of the business records for
US RAIL CORPORATION |

and, thal said busincss records show the filing and recording of |

[ Document(s) Document Nofs) ,
|i DOMESTIC/AMENDMENT TO ARTICLES 200718602006 :

Witness my tand anc thke scal of il
the Secretary nf State ut Columbus,
Oluo this 3rd day of Tuly, AD

| 2007
g > @“——— 1
U-uted States of Annnca
| State of Obuo
Olhre of the Secretary of State Ohio Socrctary of State

Page 1



EXHIBIT G



VERIFIED STATEMENT
OF GABRIEL HALL

Gabriel Hall, being duly sworn, deposes and states as follows:

My name is Gabriel Hall. My office address is U S Rail Corporation,
7846 Central Ave., Toledo, Ohio 43617. In my capacity as Prcsident of-' US
Rail Corporation (*U S Rail”), [ am responsible for all aspects of marketing,
strategic planning, and corporatc growth. I spend much of my time looking

for new opportunitics to expand the services my company offers.

U S Rail began about six years ago when we acquired stock control of
an existing class I1I short line raiiroad operating about 100 miles of track in
central Southern Ohio. That company was called the Great Miami & Scioto

Railroad and has sincc been renamed U S Rail Corporation.

My goal since then has been to find other rail properties and facilities
that are strategically located around the country where we can offer
customers our expertise in railroad transportation, After Suffolk & Southern
and Sills Road failed to complete arrangements for Suffolk to commence
service at the Brookhaven Rail Terminal, Sills Road asked U S Rail to
initiate scrvice once that facility was open for operation. U S Rail has since
then leased from Sills the nccessary land upon which to build the railroad

facilities at the Brookhaven Rail Terminal and has begun the work of



clearing the land so that construction of tracks and related facilities so that
scrvice can commence next Spring. This activity has been undertaken at
great expense and upon reliance of current STB case law that we believe
permits U S RAIL to engage in the construction activity for the terminal as a

spur.

In that regard, U S Rail immediately began looking to develop traffic
for that site. Along with Sills Road we negotiated arrangements for the
initial traffic move, shipments of aggregate from a quarry in upstate New
York served by CP Rail to the Brookhaven Rail Terminal for ultimate
distribution to customers on Long Island. Those arrangements contemplated
that CP Rail would be the originating carrier on its line and would handle
this traffic using its “East of the Hudson™ trackage rights over CSX
Transportation’s Hudson Division to the Bronx and thence to Fresh Pond,
NY, for interchange with the New York & Atlantic Railway (“NY&A™).
The NY&A will interchange the traffic to U S Rail at the Brookhaven Rail
Terminal. U S Rail will then break up the train, switching cars to the
appropriate tracks, unload the cargo, turn and scrvice the equipment, and

ready inbound cars for outbound movements.

J



I have grave concerns regarding the Surface Transportation Board’s
October 12, 2007, decision asking U S Rail to cease rail construction
activities, absent either Board approval of this project or a ruling that no
Board authority is required. If allowed to stand, this decision will cause U S
Rail great irreparable harm without any corresponding injury to the Town of
Brookhaven, the only other entity involved in this proceeding. U S Rail has
made contractual commitments to move inbound aggregate product for
customers on Long Island. Aside from any economic loss occasioned by a
breach of contract, U S Rail will face significant damage to our business
reputation by being seen as unable to perform a contract. This will damage

our ability to obtain other contracts in the future.

In addition, U S RAIL will suffer daily expenditures for its
assignment of personnel to the Brookhaven Terminal construction operation.
We will suffer great cconomic harm becausc of our reliance on developing
the Brookhaven Terminal traffic from our existing and futurc customers.
This represents a significant opportunity to grow our east coast customer
base. By being delayed or denied this opportunity, U S RAIL will lose a
major source for future revenues and numerous customer opportunities. We
are committed to opening the terminal by 1™ Q, 2008, and have ordered two

locomotives to be deployed at Brookhaven. This expense is significant.




Other than by rail, there is no way for that traffic to move in the
volumes contemplated, approximatcly 600,000 tons and 6,000 car loads per
year. Congested regional and local highways are incapable of handling that
traffic. Moving this cargo by highway would rcquire approximatcly 27,000
truck roundtrips per year, inflicting considerable damage on area highways
as well as unnecessary fuel consumption and air pollution. Moreover, there
are no other transload facilitics on eastern Long Island that are equipped or

suitable for handling aggregate , or any volume of freight by rail.

I strongly belicve that the Brookhaven Rail Terminal is in the best
interest of the surrounding Long Island community. Its construction and
operation will promote the reduction of highway congestion, fuel

conservation and encourage the increased usc of the national rail system.



VERIFICATION

STATE OF OHIO )

COUNTY OF LUCAS )

GABRIEL HALL, being duly sworn according to Jaw, hereby deposes and stales
that he is authorized to make the Verification, has read the fopétoing document, and
knows the facts asserted therein are true and accurate as slated| to the best of his

knowledge. information and belief.

/\\,a\l.
I¥ALL

GABRI

Subscribed and swom 1o before me, a Notary Public, in and for the County of Lucus in

the State of Ohio, this | {2 day of October, 2007.

tary Public

My Commission expircs:

CYNTHIA S. KERR
Notary Public, State of Ohlo
My Commussion Expires 08-06-2011

TFDOCY 1770758 01



EXHIBIT H



LNTTED STATES DEPARTMENT OF TRANSPORTATION
SURFACE TRANSPORTATION BOARD

SUFFOLK & SOLTHERN RAIL ROAD LLC

SILI S ROAD REALTY. LI C and

i S RAIL CORPORATION STB FINANCE
DOCKET NO,
35036

VERIFIED STATEMENT OF GERARD 1. DRUMM
IN SUPPORT OF THE PFLITION FOR A STAY

Gerad ' Drunun, bemg duly sworn deposes and states as tallows, winder penaliy

of perpury

l My name s Getard T Diomm 1 am the Chiel’ Financial Officer and
Genenal Counsel of Mitls Road Realty  LLC (Sills Road Realty™). My olfice addiess 1s
Sills Road Realis. LLC. 485 Lnderhull Boulevard. Suite 103, Svosset, New Yotk 11791
I am responsible for financial and legal matters with espect to Sills Road Realty and s
affilated compamies 1 am fully tamilar wath the facts and circumsiances of this matter

from my personal know ledge

2 [ submut this venfied statemem o support of the petitien of Sills Road
Realty and U S Rall Corporation ("1 S Ral™ ) seching a stay of the decimon of the
Surface Transportation Board (the “*Buoard™). served on Qctober 120 2007 - That decrsion
dinected Sills Road Reahy U S Rul, Suffolk & douthern Rarl Road LLC or any other

related entity 1o Sop certan construction activfties - Yaphank, hew York and eiher



obtan constucuon authory fiom the Board purstiant 1049 U S C & 10901¢a) o1 4 Board

dueaision finding that such actvny does not requuire Bomd approvai

-~

3 If allowed 16 stand, the Qctober 12 Board decision will cause Sills Road
Realty irreparable harm without any conesponding mjuey to the Town of Brookhaven or
any other enty 1t will also cause irrepimable hatm to L 8 Rl (See vendicanon of

Crabrie] Hall., submutted herewith )

4 Sills Road Realty was formed for the purpese of developing a rail-served
[aeility on Long Island that would economically meet the needs of 1ts members for
construction aggregates (UStone ') as well as serve the broader Long Island market for
such products The vast magoruy of the Long Island market to be served by the faciluy
for crushed Stone aggiegates s currently supphed by a single vendor by either barge or
truch Sills Road Realiy’s busimess mexdel planned to use ral ttansportation of Stone to
reduce costs, particularly with the meicasing cost of fuel, the reduction m the allowable
woss vehicular weight permussible on metropelitan New York area birdges and the need
o improve rehiability of delivenies away fiom congested traffic artenies Unfortunaicely.
no adequate ranl transloading facilities exist m the Long Island maket we hope to serve
Fo provide adequate facihines. Sills Road Realty aequired a tract of land in Yaphank,
New York, which was ideally suited a< a rail transloading facility. and began to plan (o1

the development of what 1s now known as the Brookhaven Rail Termimal,

5 Sills Road Realty has Teased the Brookhaven Rail Termnal site to U 8
Rarl which s a class 1 <hort Tine radroad  (Sece venification of Gabniel Hall ) The

Broukhaven Ratl Termunal s an mtermadal transportation center that will incorporate

te



switching and a ratlroad sicing from exisung 1 ong island Rasl Roud trackhs located on the

propenty s southern houndary. as well as fieight trunsfer areas

O I am advised by my attomews that because the Brookhaven Raill Termimal
15 an esempt spur U as defined under 49 U S.C § 10906. Board authornty to consttuct or
operale it 1s not iequired  Puisuant o this statutory exemption. i or around August 2007,
U & Ral began the work of eleanng the fund. 10 be followed by construction of trachs and

related lavilimes, so that wansloading service can commence i March 2008

7 Through an affibated company, Sills Road Realty has entered mto o long-
term agreement with an upstate quanry ot the annual delivery of up o 200,000 1ons of
Stone to serve the Long Island market  Cuniently, the Stone s shupped to a small sile
Yaphank capable of handhing only approximatels ten per cent of the quantiies of Stone
contemplated by the Agreement More importantly  that site 18 under a lease which s
expiring. without the possibibty for extenston - Sills Road Realty and s aftilate will be
unable to fulfill the agreement with the quarry without the construcuon of the

Brookhasen Raill Fermnal

K. Maicover, members of Sull Road Realty are engaged in commercial
contracting and manufacturtng businesses which. given cuirent and  projected price
constramis and supply hmiations, require the Stone 1o meet their business obligations
The lalwie 1o receive the Stone will place them in potential breach of those contractual
oblhigations. or, at best cause them 10 lace sigmificant cconome loss m meeting them
Addiionally. the quarry. an aftihate of which s a member has made significant

expenditures for the acqumition of over one hundred dedicated 1a1l ears and other new



il mtrastructure w meet 1s obligations under the long term supply agreement referred 1o

in Paragraph 7

9 MNuthermore, Sills Road Realty has engaged i substantial marketing
citorts 10 make potential customers awine of ats entry mto the Long Istand market and
has committed to the availlabiliny of Stone supply comunencing m March, 2008 Salis
Road Realty wall lace sigmificant and permanent damage 1o 1ts business reputation by
betng seen as unable (o meet such commitments unless this stay petitton is granted  Such
damage. particularly 1o a new entrant into a sigmifivant market that relies heavily on tme

sensitive delivenies would be incalealable and ineparable

10 Of course, neither Sills Road Realty nor its members have anvone o sue
to recover the losses and damages they wall sutfer due 1o the decision of the Board
These losses and damages will be permanent, and cannot be oftset by the future

commencement ol operatons at the Brookhaven Rail Termunal

I The inpury to consnmers ol Stone shipped through the Brookhaven Rail
Termumal and o residents of Long Island 1in general s also irreparable Because of new
himitatons on the gross velcular weight ot tiucks crossing bridges 1o Long Island. there
15 no eeonomical way for Stone to move, 11 the volumes contemplated. other than by rad,
and there ate ne other ranl nansload facihues on castern Long Island that are available 1o

handle Stone in the volumes contemplated



Moteovern, already congested highways and brudges would be further burdened by
handling tens of thousands of addinonal truck taps, intheung consderable damage on

arca lighwavs as well as unneeessary fuel consumption and air pollution

12 [ stongly believe that the Brookhaven Raill Termunal 15 in the best interest

of the swrounding Long Island communtty  Tts construction and operation will promote
reduce Inghway congestion, enhance Inghway safety, promote fuel conservation and

encounrage the mercased use of the natonal ral system

13 Accordingly. Sills Road Realty urpes the Board to stay its October 12,

2007, decision and allow the construction of facilhities at the Brookhaven Rall Terminal to

-
]

maceed

-

GLRARD I' DRUMMM

rh



VERIFICATZ.ON

STATE OF NEW TORK )
) 88
COUNTY CF NASSAU )

Gerard 7. Drumm, being duly sworn according to law, hereby
deroses and states that he 1s authorized to make the
Verification, has read the foregoing document, and knows the
facts asserted therein are true and accurate as stated, to the

best of his knowledge, information and bellef

et L

Subscribed and sworn to before me, a Notary Public, in and for

the County of Nassau 1n the State of New York, this 16th day of

October, 2007 /xffi? //

Notary Public

My Commission expires:

NOMOU
CHRIS ECO 0 o

. Nolary Pubic Oﬁ York
;Q’ami 1?7_LQQ£' L




