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BEFORE THE

SURFACE TRANSPORTA'TION BOARD

Finance Dochet No 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOURI PACIFIC RAILROAD COMPANY—CONTROL AND MERGER—
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST LOUIS SOUTHWESTLERN RAILWAY COMPANY, SPCSI. CORP, AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

FINAL BRIEF OF
BNSF RAILWAY COMPANY OPPOSING
PETITION OF UNION PACIFIC RAILROAD COMPANY
FOR REFORMATION OF AGREEMENT

Pursuant to this Board's Decision served May 7, 2007, BNSF Railway Company
("BNSF™) hereby submuts 1ts Final Bricf 1n opposition to the Petition of Union Pacific Railroad
Company (“UP™) tor Reformation of Agrcement (“Petition™) BNSF's Brief 1s supported by the
Venfied Statement of Rollin D Bredenbery, Vice President. Scrvice Design & Performance, for
BNSF Mr Bredenberg 1s responsible for the design of BNSFs train service, and he consulted
with other BNSF ofticials dunng the ncgotiations that led to the adoption by BNSF and UP of
Revised Scction 1(g), as 1s discussed further below

INTRODUCTION AND SUMMARY OF ARGUMENT

UP’s Imtial Bnief 1s most noteworthy for what 1t lacks — namely, any evadence that the
parties cver entered into an agreement to maintain the substantive provisions of Original Scetion
1(g) n Revised Section 1(g) As BNSF demonstrated 1n its Opening Brief, the law of mistake

clearly places the burden on UP of showing the existence ol such a pre-cxisting agreement. and



the law further requires that UP meet that burden by the herghtened standard of “clear and
convincing evidence " UP has offered nothing to meet 11s heavy burden of proot  And 1t cannot,
because 1n fact the parties never made any mistake

In an attempt to compensate for cvaidence that simply docs not exist, UP has raised
several red hernngs  First, 1t claims for the first ime in 1ts Imtial Brief that, even 1if no murual
mistake occurred, then reformation of Revised Section 1(g) 1s suill appropnate based on the
pnnciple of umilateral mistake  However, UP cites no law to support its position (indeed, UP's
entire Initial Brief cites not a single court case, statute, or regulation)  This 1s not surpnising,
given that in fact the common law of contracts pro/ubits reformation of contractual provisions in
situations such as the onc at 1ssuc n this proceeding, in which UP has acknowledged that BNSE
had no knowledge of a mistake and commutied no fraud

UP has tried to further distract the Board by repeatedly raising two completely extrancous
themes that BNSF's non-Central Corridor/non-1-5 intermodal trains have interfered wath the
Capitol Cornidor and Amtruk service on the Cal-P hine. and that the BNSF trains have harmed
UP’s ability to compete  Even if these themes did help UP mect 1ts burden of proof (and they do
not), UP 1s factually mcorrect about each of them, and thus they provide no basis justifying
Board action

First, with regard to passenger trains, UP 1s wrong in asserting that BNSF 1s responsible
for the delays of those trains  As BNSF described 1n 1ts Opening Brief (and as LP has itself
acknowledged),' BNSF on average runs fewer than the tour trains per day that the partics

anticipated 1n 1995 when they first agreed to Scction 1(g) Indeed, UP has notched some of 11s

| See BNSF Opening Briel'at 16 n 17




more “dismal” performance records at the very times that BNSF was running even fewer trains

than usual See BNSF Opening Bref at 35-36. [

And with regard to competiion, UP again mischaractenzes the situation  As 1s discussed
above, UP has understood since 1995 that BNSF would run at least four trains a day on the lines
1n qucstion, and, as UP concedes, BNSFE has in fact run on average fewer than three trans per
day Therefore, there 15 no basis to assert that BNSF 1s causing any unlair. or even unexpected.
compctition Further. as 1s explained in more deta:l below. granting ULP the rehief it secks would
seriously reduce competition in ranl carmer service to the Port of Oakland and 1ts Oakland
International Gateway (“OIG") facility

In short, UP has tried 1o cloud this case by mixing in false claims of mutual nustake,
untlateral mistake, harm to passenger sernviee, and harm to competition  But the core problem 1s
simple UP made a clear and valid commitment to BN\SFE, and UP 1~ trving to avord 1ts
responsibility, apparently becausc UP has failed to keep a separate commitment 1o another
trackage nghts tenant  Unfortunately for L P, the law of contracts does not allow 1t to choose to
honor another contract at B\SF’s expense  1f UP needs more capacity. 1t should bwild more
capacity In the meantime, UP must honor the clear contractual provision that it drafted and
agreed to, and that the Board has previously approved Tar from L P's assertion that BNST “has
taken advantage™ of the agreement, UP Imitial Brief at 2, BN\SF has simply honored the deal that
UP drafted and that the parties agreed to - The Board should require UP to do the sume

ARGUMENT

A. LP, Not BNSF, Carries The Burden Of Proof

As BNSF dcescribed 1n 1ts Opening Briet. UP bears the burden of proofin this case, and 10

carry that burden 1t must meet the extremely high standard ot clear and convineing evidence
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See BNSF Opening Brief at 17-19  Without belaboring that analysis here, suflice to say that UP
docs not dispute this See i1d at 8, UP Peuition at 15, 19, 20 {acknowledging that UP must carry
the burden by clear and convincing evidence) Despite UP's rote recitation of the standard. UP’s
Imual Brief shows that 1t does not appreciate the significance of its heavy burden  Rather than
offering concrete evidence of the existence of the required antecedent agreement. UP instead
offers conjecture, and worse, tries to shifl the burden to BNSF

For instance. while precedent establishes that a plainuff seeking reformation of a contract
on the basis of a mistake must present proof of the “clearest and most satisfactory character,”
Phil Sugar Estates Dev Co v Phil Islands, 247 U S 385, 391 (1918) (Brandes. J } (internal
citations omitted).> UP oflers nothing but guesses 1t asserts that it does not “believe™ that BNSF
sought to remove the intermodal routing restrtctions from Section 1(g) (UP Initial Briet at 3).
that Revised Section 1(g) does not accurately express the partics® alleged intent (1d at 4), that the
parties allegedly never intended to allow BNSF to make use of routing that the contract clearly
permits (¢d at 5). and that UP “bclieves™ BNSF musrcad the alternate versions of Revised
Scction 1(g) that UP wrote (1 at 11) But UP’s subjective, unsupported conjecture about what
the parties did or did not intend fails to satisty UP’s burden  In order to prevail. U P must
dislodge the presumption that the contract’s language embodies the parties' intent  See Moore y
Vandermast, Inc . 119 P 2d 129, 130-131 {(Cal 1941) (*In the absence of clear and convincing
evidence to the contrary. a written instrument 1s presumed to express the true intent of the
parties™), Oakdale Mercantilc Co v Bacer, 17 P 2d 779, 780 (Cal Dist Ct App 1932) (“every
presumption favors the view that a written instrument. dehiberately exccuted, expressces the true

mntent and meaning of the parties™) To do that, UP would need concrete and contemporaneous

* See also BNSF Opening Brief at 18-19



evidence of the parties® intent (o maintam unchanged the substance ol Onginal Section 1(g) But
no such evidence exists — 1t cannot. becausce the parties never entered into such an understanding
So UP offers nothing

Instcad, UP tries to turn the tables. by asserting that BNS/ has a burden  See, e g . UP
Imtial Brief at 6 (stating “BNSF has produced ne internal documentation evidencing, or even
tending to suggest, that prior 10 2004 1t believed 1t had |the disputed trackage] nghts™) Of
vourse, this 1s a backwards understanding of the law  Despite LP’s claims, all that BNSF needs
to produce in this regard 1s the contractual language, which UP diafied and which the revised
Settlement Agreement incorporated yerbatim, that explicitly permits BNSI to act as 1t has

B. The Evidence Demonstrates That UP Intended Revised Section 1(g) To Mcan
What It Says

Even 1f BASF did need to satisiy a burden (which, as described above. 1t does not),
BNSF has oftered extensi e evidence demonstrating that UP held the same understanding of
Revised Section 1(g) as does BASF, namely, that the parties intended the contract to mean what
1L says

Briefly, UP itsclf drafted Revised Section 1(g). UP officials reviewed and approved of six
different drafts of the Restated and Amended BNSIF Settlement Agreement containing the
provision, six different senior UP officials and lawyers approved ol Revised Section 1(g), UP
permitted over 1,000 BNSF non-Central Corndornon-1-5 intermodal trains to run pursuant to
Rewvised Scetion 1(g). UP programmed 1ts computer system to aceept these BNSF trans, UP
billed BNSF for these trains (and accepted BNSF’s money). UP failed to ohject for almost two
years afier BNSF began running non-Central Corrider/non-1-5 intermodal trains, and, before this

hitigation began, UP even admitted to BNSF that BNSF had the nght 1o run such trains pursuant



to Revised Section 1(g)  See BNSF Opening Brictat 26 ' Further, UP did not protest on the
basis of Secuion 1{g) when BNSF gave notice that 1t would increase its use of the two lines at
1ssuc here  See BNSF Opening Brief at 29-30 7 All of these actions taken by LP confirm that,
when the parties negotated and agreed (o Revised Section 1(g). UP understood that the provision
means what 1l says

The closest that UP comes to rebutting any of this evidence inats Imtial Briet s a elaim it
makes about the parties’ intent when they hegan negotiating the revision to Section 1(g)
Specifically, LP notes that BNSF’s 2000 proposal did not allow BNSF to run non-Central
Comdor/non-1-5 intermodal trains on the Cal-P and Elvas-Stockton lines  See UP Imitial Brief at
10 UP’s statement 15 absolutely true, and 1t 15 also absolutely beside the point - This proceeding
1s not concerned with the partics’ intent at somce carly stage of the negotiations  Rather, what
matters 1s the final mmtention that the parties had when they actually agreed to the terms of
Revised Scction 1(g) Sec 7 Joseph M Penllo, Corbin on Contracts § 28 45, at 302 (rev od

2002) (“essential parts of the contract may have been assented to for the first tiune when the

* The notice consisted of a formal wntten notice, verbal communications between BNSI's
representative in UP*s dispatching center and UP personnel, and clectronic notice to UP's
computer system  BNSF Opening Brief at 29-30
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written document was 1itself exccuted ™)  Thercfore. all that matters 1s the parties’ intent in 2002
as to Revised Scction 1(g)

In response to UP’s claim that BNSF did not believe prior to 2004 that BNSF had the
right to operate non-Central Corndor/non-I-5 intermodal trains over the two UP lines (UP Imitial
Brief at 6), Mr Bredenberg’s Verified Statcment demonstrates that as carly as 2001 BNSF saw
the need to obtamn the nights to run intermodal trains over the UP lines that Revised Scction 1(g)
ultimately granted According to Mr Bredenberg, he voiced to Peter J Rickershauser, BNSF's
principal business negotiator in the renegotiation of the 1995 BNSF Scttlement Agreement, 1n
2001 that BNSF should secure trackage nghts for non-Central-Comdor/non-1-5 intermodal trains
over the Cal-P and the Elvas-Stockion ines Mr Bredenberg subscquently learned that UP
proposed language which provided for such nghts and that UP's proposcd language was

included 1n Revised Section 1(g) V S Bredenberg at 5 °

3 According to Mr Bredenberg. in 2001, “Mr Rickershauser and other BNSF officials and
representatives were 1n the process of rencgotiating the 1995 BNSF Settlement Agreement

Mr Rickershauser kept me intormed on the progress and details of what was being negotiated
between BNSF and UP At that ume, 1 was interested in the Section 1(g) 1ssue, because | knew
that the OIG would soon create an increased demand tor BNSF intermodal trains coming from
and going to the BNSF Scuthem I'ranscon route  As my posttion required, | was thinking of’
how BNSF would accommodate that traffic  As onc possible alternative for routing such trains
{meaning, non-Central Corndor/non-1-5 intermodal trains traveling to and from the OIG), |
informed Mr Ruckershauser that it would help BNSF to secure from UP the right to run these
trains via trackage nghts between Stockton and Elvas and Elvas and Oakland if the opportunity
presented 1tself ™ See V' S Bredenberg at 5 Further, Mr Rickershauser informed Mr
Bredenberg when BNSF did 1n fact secure these nghts, through Revised Scction 1(g) /d

10



UP also offers other rebuttals to BNSF's evidence, but these rebuttals do not justify
Board action [irst, UP asserts that BN\SI*'s delay ol approximately tw o years belore operating
non-Central Corridor/non-I-5 mtermodal trains over the two UP lines suggests that B\SF did not
believe that 1t had the nght to do so The Settlement Agreement, however, grants BNST the nght
to run non-Central-Corrnidor/non-I-5 intermodal trains on the Cal-P and Elvas-Stockton lines to
usc or not as it wished As 1t turned out, BNSF had no need to use these trackage nights for such
trains immediately after the partics agreed to Revised Section 1(g) because BNSF imtially had
httle or no traffic at OIG  But as BNSIF's shippers used OIG more, BNSF had an incercased need
10 serve them  And business soon outpaced BNSF's ability to use 1ts own slower, low-capacity
line between Stockton and Richmond  When that occurred. BNSF decided to usc the
unrestricted trackage rights that it had secured from LP in 2002 There 1s no legal sigmficance to
the fact that B\ SF had the ability to. but chose not to. make greater use ol the contract’s

provisions sooner than it did 7 Indeed, when BNST gave UP notice of plans (o increase usc of

the lines. UP never protested on the basis of Revised Seetion 1(g) until 2006

T Significantly. review of BNSF's use of the trackage rights it obtained as a result of the UP/SP
merger scttiement agreements and conditions throughout the lirst iy e years [ollowing the UP/SP
merger in 1996 show a simlar pattern 1n comdor after comdor  1mtial service using UP-
provided haulage tranwitioning to a low level of BNSF trackage nights operations as soon as
practicable, followed in many instances by increasing trackage nights usc as volumes built 1in

8



Second, UP asscrts that BNSF produced no evidence that the parties engaged 1n “horse
trading™ that led to Revised Section 1(g) UP Imtial Bnefat 9 This argument completely
1ignores (as do the rest of UP’s pleadings) that UP, rather than BNSF, carrtes the burden of proot
Further, 1t 1s not true that there was no evidence of “horse trading ™ As UP and BNSF both
agree, the 2002 version of Revised Section 1(g) was onc of dozens of changes that the partics
agreed to following their expenences ol some seven years under the 1995 BNSF Settlement
Agreement  While this proceeding does not call for the parties to reconstruct the entire array of
their bargaiming history, the fact 1s that what becume Revised Section 1(g) was onc part of a
much larger, more complex senies of agreements between the partics [t would not be faithful to
that negotiation for UP to now pluck out a single one of those bartered-for provisions  Put
another way, the proof of the “*horse trading™ 1s the written agreement itself, with the
presumption of legitimacy that accompanies 1t

UP’s final attempt to rcbut the overwhelming evidence that 1t intended the contract to
mean what 1t says 1s a semantic ploy Specifically. UP asserts that both parties jointly descnbed
Revised Section 1(g) to the STB by stating that 1t ““restates™ the terms of Oniginal Scction 1(g)
See UP Imtial Briel'at 11  As BNSF indicated 1n 1ts Opening Bnief, this 1s a thin reed for UP to
rcly on  The fact 1s that the 2002 revised agreement 1s entitled the “Restated and Amended
BNSF Settlement Agreement.” and both partics obviously understood that the revised agreement
changed many substantive provisions as compared to the 1995 BNSF Scttlement Agreement In
this context, even though the parties in one of three dozen summartes of changes shortened

“restatcs and amends™ (o “restates,™ there can be no doul that the twe phrasings were intended

responsc to shipper demand  In none of these instances has 1t ever been suggested that BNSF's
{alurc to commence immed:ate trackage nights opcerations on a merger-condition line created a
legal question as to whether BNSF had the night to commence and use trackage rights when
busincss conditions reguired



to communicate the same intent — namely, that the partics had altered the substance of the
identified provisions In any case, as BNSIEs Opening Brief explains, there 1s no legal basis for
substituting a description of Revised Section 1{g) for the elear language of the proviston isell
See BNSF Opening Brief at 23 & n 21

C. UP’s Latc Assertion Of “U nilateral Mistahe™ Cannot Support Reformation
Of Scction I{g)

Though LP's Petition did not clearly raise 1it. UP now claims that a “umlateral™ rather

than a “mutual™ mistake occurred with regard to Section 1(g)  As 158 mentioned abosve, however,
UP docs not citc to any law 1n support of its argument. and the common law of unilateral mistake
cannot support rcformation here

According to UP. “[1]t 1s irrclevant whether the elimination of the restrictions resulted
from a mutual mustake or from the unifateral mistake of UP [t 15 irrelevant whether BNSF at the
time knew or suspected that the chiminated wording was a mistake upon which 1t now secks to
capitalize ™ UP [nmal Bnefat 4 UP 1s wrong

Under the Restatement (Second) of Contracts, Scetion 153 (1981) poverns “When
Mistake of One Party Makes a Contract Fordahle™ (emphasis added) Immediately, 1t 1s apparent
that UP’s claim of umlateral mistake 1s not appropnate here. because Section 153 offers only
avotdance of a contract, but not the reformation that UP secks  Such avoidance 1s not
appropnate here. given that Revised Scection 1(g) 15 part of the wider Restated and Amended
BNSF Scttlement Agreement, and also given that both Revised Scetion 1(g) and the wider
scttlement agreement arc merger condrtions that the Bourd imposed. and cannot simply void
without bringing a cascade of other merger conditions mto doubt

Even 1 LP were seeking avoidance of the agreement. it still would not be entitled to such
rclhief Scction 153 makes clear that a unilateral mistake exists only when the mistake “was made

10
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as to a basic assumption.™ that the mistake **has a matenal eftect™ on the agrecment. and further
that enforcement would be cither (a) unconscionable, or (b) that the other party had reason to
know of the mistake or caused the mistakc None of these conditions apply here

First. there 1s no serious argument that BNSF’s routing of tramns affccts a “*basic
assumption™ of Scction 1(g) As BNSF has cstablished, UP understood in 1995 that BNSF
would run up to four trams per day on the two lincs at 1ssue here  And 1n fact, BNSF 1s running
fewer than three trains per day on the hines  Therefore, BNSF 15 acting well within the terms of
the basic assumption, as well as within the terms of Revised Scetion 1(g)

For the same reason, BNSF has already established that the alleged mistake 15 not
matertal See BNSF Opening Brict at 34 That 1s. given that BNSF 1s running fewer trains per
day than the partics understood BNSF would run. 1t can hardly be “matenal™ for purposes off
UP’s capacity 1f the trains are not of the same character as UP now claims it onginally expected
{though BNSF’s trains are clearly of the character that the language of Revased Section 1(g)
provides)

Agan, for the same reason. there 1s nothing unconscienable about the current situation
BNSF 1s using /ess of UP’s capacity than the parties understood BNSTF would, could, or 1s
entitled by agreement to usc  And BNSF would stifl prevail even 1f UP had managed to
demonstrate unconscionability, because BNSI™s good-faith rehiance on Revised Section 1(g) in
any case would negate unconscionability  According to comment d to Section 153 of the
Rcestatement (Sccond) of Contracts, 1f “the other party has relied on the contraet in some
substantial way, avoidance may leave that reliance uncompensated  In such u case. enforcement
of the contract would not be unconscionable * As BNSF demonstrated n its Opening Brief,

BNSF has rclied substantially on Revised Section 1(g)} See BNSF Opening Brief at 40-41
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Most notably, BNSF structurced 1ts business on the assumplions that Revised Section 1(g) was
valid and that BNSF could use nts trackage nghts on the two UP lines to build up its services to
OIG Also, the 2004 Memorandum of Understanding that BNSF entered into with UP, providing
BNSF the rnght to run trains on LP’s hine from Bakersfield to Stockton in exchange for
substantial consideration from BNSF, relied on the assumption that Revised Section 1(g) was
valid The reason that BNSI wanted such nghts was to service 1ts growing trallic to and from
OIG Thercfore, BNSF intended when it entered into the MOU wiath UP that 1t would route its
transcontincntal intecrmodal tramns on UP lines from Stockton to Elvas, and then on to O1G over
thc Cal-P line V S Rickershauser at 8-9

Fimally. UP has conceded that BNSF did not know of the alleged mistake at the time that
it occurred Specifically, as UP stated in its Petiion, “UP does not believe that the chimnation of
the Central Corndor and/or I-3 Restrictions from the Restated and Amended Settlement
Agreement resulted from any dehiberate effort by BNSF to gain an advantage ™ UP Petition at
20 Thercfore, UP 1s incorrect when 1t wnites that 1t 1s “irrelevant™ whether BNSI knew of or
suspected the mistake at the ume of the agreement 1t 15 quite relevant — and UP’s concession on
this point damages 1its claim bevond repair  (The last remaining claim that UP could in theory
make, namely, that BNSF caused the alleged mistake, 1s of course a non-starter, given UP's
acknowledgement that 1t drafted the provision at 1ssue )

Beyond all this. UP would nced to contend with the Restatement’s caution that, “because
mustakes are the exception rather than the rule, the tner of the facts should examine the evidence
with particular carc when a party attempts to avoid hability by proving mistake * Restatement

{Second) of Contracts, § 153 cmt a (1981)



UP may bce secking to dodge the Restatement’s requirements by relying on Cahiforma
law This 1s unclcar, however, because UP does not cite to any law — from Cahformia or
clscwhere — 1n 1ts Imtial Brief Therefore, BNSF must speculate as 1o the basis for UP’s legal
arguments Because UP's Petition cites to Califormia Civil Code Scction 3399, BNSF assumes
here that UP might be relying on that provision in UP's Imtial Brief. and therefore BNSF
addresses that possibility

If 1n tact UP 15 relying on California law 1n general, and on Scction 3399 in particular, 1t
still cannot make a successful claim of unilateral mistake  That provision, entitled “*When
contract may be revised.” states in substance “*When, through fraud or a mutual mistake of the
parties, or a mistake of one party, which the other at the time knew or suspected. a wnitten
contract does not truly express the intention of the parties, 1t may be revised on the application off
a party aggricved, so as to express that intention, so far as can be done without prejudice to rights
acquired by third persons, 1n good faith and for value ™ Cal Civ Code § 3399 This provision
scems to allow reformation for unilateral mistakes, where the Restatement docs not  But UP stll
cannot sausiy the ¢lements of this law

Signmificantly, for a party to secure reformation under this provision, the party must show
the existence of an antecedent agreement. whether the party 1s asserting unilateral or mutual
mistake Without such an antecedent agreement. 1t would not be possible to assess the “intention
of the parties™ as the statute requires  As the Califorma Court of Appeals has held. for a court to
reform a contract based on umlateral mistake, “[1]t must appear there was a mutual mtention of
the partics " La Mancha Devel Corp v Sheegog, 78 Cal App 3d 9, 16-17 (1978) See alvo
Cal Civ Code § 3400, which states “[f]or the purposc of revising a contract, 1t must be

presumed that all the parties thereto intended to make an equitable and conscicntious agreement™

16



(emphasis added) As BNSE demonstrated above and in its Opening Brief. UP has not carnied ats
burden of demonstrating that the parties had cntered into any antecedent agreement with regard
to the substance of Revised Section 1(g)

Further. as docs the Restatement, Calilorma Civil Code Section 3399 rebuts LUP's
assertton that 1t 1s “irrelevant” whether BNSF knew or suspected at the time the parties that
agreed to Revised Section 1(g) that UP had allegedly made a mistake  I'o the contrary, Section
3399 cstablishes this very question as a vital element  According to the California statute, 1n
order for a party sceking reformation on the basis of umilateral mistake to succeed, it must, mier
alia, cstablish that “the other [party] at the time knew or suspected™ that the first party was
making a mistake /d  As 1s discussed above, LP has eflectively conceded that BNSF did not
know or suspect at the time of the agreement that UP had made a mistake  Accordingly, under
the terms of Scction 3399, LP has no valid claim to reformation

Finally, 1t 1s sigmficant that both Califormia’s Supreme Court and the general common
law with disfavor any claim for reformation sought by the party that itselt drafied the provision
in dispute  See Moaore, 119 P 2d at 131 (referning to the rule that party secking reform bears the
burden of presenting clear and convincing evidence, stating “[t]his 1s particularly true where, as
here, the instrument was drafted by an attorney representing the party seeking to alter the terms
of the written instrument™), Restatement (Second) of Contracts, §155 cmt b (1981) {(stating that
no mutual mistake cxists where the parly that drafled the provision at 1ssuc claims the existence
of a mistake) (discussed in BNSF’s Opening Briel at 38-39) lere, given UUP"s admission that 1t
dralted the provision at 1ssuc n this proceeding. 1t cannot now seeh relief on the basis that 1t

made an alleged mistake when 1t wrote and agreed to the provision 1t now protests
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D. UP’s Gross Negligence, And The Harm That Would Result To BNSF's
Shippers, Further Bar Reformation Here

Even aside from these fatal flaws in UP’s arguments. California law and the common law
more generally prohibit reformation here for another reason  As BNSF discussed 1n 1ts Opening
Briet, UP has engaged 1n a hitany of actions that constitute gross neghgence with regard to
Revised Section 1(g) 8 See Citv of Santa Barbara v Super Ct of Santa Barbara County. No
S141643, 2007 WI. 2027806 at *16 (Cal July 16, 2007) (prohibiting reformation based on a
mistake that constitutes gross neghgence) Further, as both the Restatement and Calitornia law
make clear, reformation 1s not appropnate when that action would prejudice innocent third
parics See Cal Civ Code § 3399 (prohibiting reformation where 1t would “prejudice rights
aequired by third persons, 1n good faith and for value™). Restatement (Second) of Contracts §155
(1981) (stating that courts do not reform contracts *to the extent that nights of third partes such
as pood faith purchasers for value will be unfairly affected™) Here, UP's attempt to evict BNSF
trains from UP’s lines would have a serious adverse affect on the many shippers who rely on

BNSF to transport goods to and from OIG  Seec BNSF Opening Brief at 39-40

* As BNSF’s Opening Brief at 36-39 details, UP engaged 1 a long scries of grossly negligent
actions. made all the worse given that UP 1s not merely a sophisticated company, but 1s the
largest rmlroad company 1n the nation, with decades ol expenience negotiating trackage nghts
agrecments  Bnefly, UP’s gross neghgence consists of UP wrself drafied what 1t now claims 1s
incorrect language, tailed to catch the supposed crror even though no fewer than six LP
supervisors and attorneys approved of it, did not say anything to BNSF during the negotiations
about the alleged error even when 1t reviewed at least sex drafls of the Restated and Amended
Settlement Agreement contaiming Revised Scction 1(g). did not say anything about the alleged
error to the STB when UP and BNSF submatted the Seitlement Agreement 1o the Board,
conceded to BNSI™ that UP was obliged to accept BNSF's non-Central Comdor/non-1-§
intermodal trains, did not object on the basis of Revised Section 1(g) when BNSF gave notice of
1ts plans 10 increase usage of the lines, programmed 1fs own computers 1o aceept BNSE's truins,

actually acccitcd over 1,000 such trains, billcd BNSF for thosc trains and acccitcd iavmcm, [ ]

15

18



E. UP’s Claims Regarding Harm To Passenger Traffic And Harm To
Competition Are Disingenuous

Finally, UP tries to completely shift the topic of this proceeding away from the governing
legal standards. and toward 1ssucs that have nothing to do with either unilateral or mutual
mustake  Specifically, as described above, UP tries to assert that BNSF's rehance on the nghts
that Revised Section 1(g) grants to 1t are harmming UP’s ability to accommodate passenger trains
and UP’s abihity to compete and that Board action 1s required to prevent further harm UP Imtial
Bricf at 2

With rcgard to the passenger trains, BNSF's Opening Brnief makes clear that BNSF 1s not
causig either UP’s or Amtrak’s problems In 1995, UP speaifically acknowledged that BNSF
would run four trains per day on the Cal-P and Elvas-Stockton Iines, and in fact BNSF has run
on average fewcr than three trains per day on the ines  See BNSF Opening Briel'at 16 n 17
What UP fails to acknowledge 18 the obvious fact that a train 15 a train, and takes up line capacity
whether 1t contains grain cars, merchandise cars, or intermodal cars, or shipments from one
corndor versus another ° Given the 1995 understanding, UP's attempt to blame BNSF for 1ts
own 1nability 10 run the passenger trains on time 1s nothing more than an attempt to avoid
owning up to 1ts own shortcomings

Further. UP’s reliance on the Venfied Statement of Eugene K Skoropowski, UP Imitial
Bricf at 3, 6, 7, 18 also misplaced As Mr Skoropowshi clearly concedes, his entire opinion as

expressed 1n his Venfied Statement 1s based on information that UP itself provided T'or

? Indeed, UP's failure to recognize its prior acknowledgment that BNSF would run four trains
per day highlights the fact that UP 1s using this proceeding to simply try to bar some of BNSI™s
trains from 1ts lines because 1t overcommutted when it extended trackage nights to both BNSF
and the Capitol Corndor passenger trans  The fact that UP now finds itself reaping the
consequences of 1ts had business decisions does not give 1t the nght to renege on 1its contractual
commitment to BNSF
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instance, Mr Skoropowski wrnites, */ have been advised that UP and BNSF mnadvertently omitted
the above-referenced tralfic restriction * See UP Peution at 39 (emphasis added) He
continues *[ huve not independently ventied the aceuracy of the foregoing statements of fact ™
Id (emphasis added) In other words. Mr Skoropowski premised his Venfied Statement on the
facts as UP told them to vm  But Mr Skoropowski’s statement confirms that he has no
independent factual knowledge from which to opine as to whether BNSF or UP has caused the
problems with regard to the passenger trams  Therefore, UP has 1n no way shown that any
problems 1t 1s cxpenencing with regard to the Capitol Cormidor passcnger trains result trom any
alleged abuse of UP's ranls or trackage nights on the part of BNSF  Far from UP’s claim that
BNSF 1s misappropnating ratl capacity that Cahforia helped to pay to upgrade. see UP Petition
at 11, see also «d at 41 (V' S Skoropowski), in tict, BNSF has not even made tull usc of the
capacity that UP acknowledged in 1995 that BNSF would usc

The last refuge of UP 15 1ts claim that BNST 1s harming UP's ability to compete  UP
Initial Brief at 1. 2. 4, 5 In fact. the remedy that UP secks would drastically reduce competition
for service 1o shippers using OlG because BNSF's own hine does not ofter the competitine
routing that BNSF needs to effectively service those shippers  Morcover., the fact that both
BNSF and UP provide robust service to the Port of Qakland ensures a competitive market for ral
services at the Port, and shippers thus recerve the benefits of vigorous competition between the
two rail carniers  However. 1l UP's request 1s granted. shippers would lose one of the two

competitive long-haul rail options they have for their international containenzed traffic ' In

' Another adverse cffect will oceur 1f the Board grants LP's request  Specifically, absent
BNSF’s services, OlG would need to service 1ts shippers with trucks. even though the point of
building the Port 1n 1ts current contiguration was to relv on rail services in order to reduee the
need for trucks
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other words. BNSF's use of Revised Scetion 1(g) does not reduce competition, but rather
enhances it, despite UP™s claims to the contrary

Lastly, with regard to competition, BN\SI notes that the Board imposed the conditions on
UP’s merger with Southern Pacitic Transportation Co (*SP™) 1n order 1o ensurc that the same
level of competition would exist as 1f' SP had continued to exist  Had SP not merged with UP,
SP would have been able to compete vigorously with LP for tratfic to and from the Port and OIG
usinyg the exact same lines over which BNSF now operates via trackage rights  Thus. to the
extent the cffect on competition 1s considered (which it should not be, because competition 15 not
legally relevant to the claims of mistake that UP has raised in this proceeding). the Board should
conclude that competition would 1n fact be harmed by the granting of UP*s Petition

CONCLUSION

For the reasons stated above in this T'inal Briel, and also for the reasons stated 1n BNSEs
Opening Brief. BNSI respectiully requests that the Board deny UP's Petition to Reform Revised

Section 1(g) 1n the Restated and Amended BNSF Scitlement Agreement

Respectfully submitied,

(. 4000

Richard E Weicher Adrnan [ Steel, Jr

Jakc P DcBocever Ivan P Schultz

BNSF Raillway Company Mayer Brown LLP
2500 Lou Mcnk Dnive 1909 K Street, NW

Fort Worth, TX 76131 Washington, DC 20006
(817) 352-2368 (202) 263-3237

Attomeys for BNSF Railway Company

Octaber 4, 2007
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'L BLIC VERSTON

VERIFIED SIALEMEN
OF
ROLLIN D BREDENBERG

My name 1s Rollm D Bredenberg [ am Viee President, Service Design & Perlormance,
for BNSF Railway Company ("BNSF™) My business address 1s 2500 1L.ou Menk Drive, Fort
Worth, Texas 76131  In this posttion, | have primary responsibility within BNSI for desigmng
the routes over which BNSF trains travel, using lines owned by BNSF and other entities,
including LUmon Pacific Rarlroad Company (“UP™ With regard to this proceeding before the
Board. I note that [ have been responsible for designing the routing of BNSF's transcontinental
intermodal tramns 1o and (rom the Port of Oakland and the Qukland International Gatew ay
(OIG™)

I recerved a B S 1n Business Administratien, with a transportation major, from
Northwestern University in 1968 | attended an Advanced Management Program at Harvard
Business School 1n 1982 [ began my career in the railroad industry at Southern Pacific
Transportation Company (“*SP™) where | spent 29 years in various management positions 1 was
Supecrintendent from 1980 to 1981 and Assistant General Manager in 1981 at Houston 1 was
also General Manager at Houston from 1982 10 1983 and again from 1987 to 1991 1 also was
General Manager, Western Lines, between 1983 and 1987 1 joined T he Atchison, Topeka and
Santa ¢ Railway Company m 1994 as Assistant Viee Presadent, Intermodal Operations  From
October 1995 to Apnl 1997, | served as Vice President. Transportation, for BNST  [n that

capacily, from September 1995 to April 1997, [ was responsible for the planning. sequencing,
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and implementation of the operauing changes necessary to integrate the BN and Santa Fe
vperations, including route selections, line capacity decisions, and assignment of through train
classification responsibihitics to the major terminals  In April 1997, I was appointed Vice
President, Operations. South, and was responsible for transportation operations from Kansas City
to Califorma, including Texas, Lowsiana, Arkansas. Fennessce, Mississippl. and Alabama  In
that capacity, | had extensive involvement in and knowledge about UP's implementation of the
UP/SP merger and its subsequent service problems 1 assumed my current position 1n January
1999

I am submitting this Venfied Statement 1n support ot the IFinal Briel of BNSF Railway
Company Opposing Petition of Umion Pacific Raillroad Company for Reformation of Agreement
1 have personal knowledge of the 1ssues 1 discuss in this Venfied Statement

It 1s my understanding that in this proceeding UP 1s claiming that BNSE did not beheve
pnor to 2004 that 1t had the nght to operate non-Central Comdor/non-1-5 intermodal trains over
UP’s Cal-P line between Elvas and Oakland and over the former SP line between Elvas and
Stockton and that its delay in exercising that night supports that conclusion  UP 1s not correct in

Its asscrtions

I s | turhcr descnbe below, | had that
knowledge of that nght 1n parl trom conversations that | held carlier with Peter J Rickershauser.
BNSF’s Vice President of \etwork Development, 1n 2001 when he was negotiating {for BNSK

over the provision that BNSF and UP ultimately agreed to and finalized as Revised Seetion 1(g)
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In short, | | s working from my memory of my own and

BNSI s understanding 1in 2001
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Within months of when [ wrote my e-mail, BNSIF began to assemble {ull intermodal
trains te operate on UP lines from Stockton to Elvas and Elvas to the O1G BNSF did not need
to operate trains over the two UP lines prior to that time because there was not sufficient demand
or density to do so

B. 2001 Conversations With Peter Rickershauser

I | :d knowlcdge of the terms of Revised

Scction 1(g), 1n part, becausc of communications that 1 had with Peter Rickershauser in May
through Junc 0of 2001 Dunng that time, Mr Rickershauser and other BNSF oflicials and
representatives were in the process of renegotiating the 1995 BNSF Scttlement Agreement  See
V S Rickershauser at S Mr Rickershauser kept me informed on the progress and details of
what was being ncgotiated between BNSF and UP - At that ume, | was interested in the Section
1(g) 1ssuc because 1 knew that the OIG would soon create an increased demand for BNSF
mtcrmodal trains coming from and going to the BNSF Southern Transcon route  As my position
required, | was thinking of how BNSF would accommodate that traffic As onc possiblc
alternative for routing such trains (meaning. non-Central Corndor/non-I-5 intermodal trains
traveling to and from the OIG), I informed Mr Rickershauser that 1t would help BNSF to secure
from UP thc nght to run these trains via trackage nghts between Stockton and Elvas and Elvas
and Qakland 1f the opportumity presented itsell’

At some point 1n time after | communicated this thought to Mr Rickershauser, Mr
Rickershauser advised me that UP had proposed language that accomplished what | was looking
for I subscquently lcarned that the parties included their agreement on this matter in Revised

Scction 1(g)
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VERIFICATION

I, Rollin D. Bredenberg, venfy under penalty of perjury under the laws of the
United States that the foregotng 1s true and correct. Further, [ certify that [ am qualified

and authorized to file this Venfied Statement.
Rollin D. Bredenbergé"Qij

Executed on October _f?_ 2007.

—_——



ATTACHMENT
REDACTED

KhS



CERTIFICATE OF SERVICE
1 hereby cerufy that on this 4™ day of October 2007. a true and correct copy of the
foregoing Final Brniet of BNSF Raillway Company Opposing Petition of Lnion Pacific Raillread
Company for Relormation of Agreement 1s being served as follows

By E-mail And LPS Ovcrnight Delivery:

Lawrence E W.orek

Willham G Barr

Umon Pacific Railroad Company
1400 Douglas Strect

Omabha, NL. 68179

Bv Regular First-Class Mail Postage Prepaid:

Willlam A Mullins

Robert A Wimbish

Baker and Maller PLLC

Suite 300

2401 Pennsylvanmia Avenue, NW
Washington, DC 20037

Christopher A Mills

Slover & Loftus

1224 17th Street, \W
Washington, DC 20036-3003

Gordon P MacDougall

1025 Connccticut Avenue, N W
Suile 919

Washington, DC 20036
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