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REPLY OF NORTHWEST PENNSYLVANIA TRAIL ASSOCIATION;
PENNSYLVANIA ELECTRIC COMPANY AND MATERIAL RECOVERY OF ERIE,
INC.

INTRODUCTION:

Victor and Sandra Wheeler, James and Nancy Sisson, Bruce and Tamera

Reddield and David and Tina Wamer (collectively "Petitioners") seek a declaratory order to
terminate a controversy, and/or to remove uncertainty. as to the railbanked status of the former
Bessemer and Lake Ere Railroad Company ("BL&E") easement located between Survey Station
308+85, at or near Lexington. and a point ncar Survey Station 6+00, about 1 5 miles west of
Lake City (heremnafter, "Trail") Northwest Pennsylvania Trail Association ("NWPTA"),
Material Recovery of Ere. Inc ("Material Recovery"), and Pennsylvania Electric Company
("Penclec”) (collectively "Respondents") hereby urge the Surface Transportation Board
("STB"/"Board") to deny or dismiss the Petition as there 1s no legitimate dispute regarding the
abandonment and/or railbanked status of the Trail

In their Petition for Declaratory Order, Petitioners aver that the Trail was abandoned 1n
the 1970’s and that possession of said Trail reverted back to Petitioners In the alternative,
Petitioners aver that the Trail was ncver properly rallbanked by Material Recovery in the 1990°s
Petitioners further aver that in the event that the Trail was properly railbanked by Matcrial
Recovery, 1t was later abandoned as a result of an unlawful transfer from Material Recovery to
NWPTA Petitioners also allege that because of Matcrial Recovery's abandonment of the Trail,
Material Recovery must account to Petitioners for the utility easement 1t sold to Pennsylvania
Electric Company ("Penelec")

The Petition 1n this matter should be denied or dismissed by this Board as there 1s no
legitimate controversy or uncertainty regarding the abandonment and/or railbanked status of the

Trail The Trail was never abandoned in the 1970"s, as 1s reflected in two scparate rulings 1ssued



by the ICC (1n 1990) and STB (1n 1997} Further, both of the aforementioned ICC and STB
decisions declared that the Trail was properly railbankcd by Matenial Recovery Despite
Petitioners pleas that such railbanking was improper or never fully realized, the decisions of the
ICC and STB were never appealed by the Petitioners (or any other party) and therefore such
decisions cannot be collaterally attacked in the present filing Finally, the railbanked status of the
Trail that unequivocally existed as of the date of the 1997 S 1B decision has not changed and to
this day and Material Recovery remains the primary financially responsible party of the Trail
Any claim that Material Recovery abandoned the Trail as a result of an unlawful transfer 1s 1ll-
founded and patently erroneous Because Matcnial Recovery neither sold nor abandoned the
Trail, 1t need not account to Petitioners for any of the proceeds acquired from the utility
easement granted 1o Penelec

FACTS

In 1990, the Interstate Commerce Commuission ("ICC™), the predecessor to the STB
1ssued a decision granting Material Recovery an NITU ' This allowed Material Recovery to
purchase the Trail from B&LE and prevented the Trail from being abandoned From 1990
through 1997, Material Recovery continued as owner of the Trail, removed the railroad
equipment that was on the Trail, and allowed for its use as a Trall During this period of time the
Material Recovery’s ownership of the Trail was never challenged

In 1997, Material Recovery was in bankruptcy and, as part of the bankruptcy
proceeding, sought to grant a utility easement to Pennsylvama Electric Company ("Penclec™)
over the Trail > This conveyance was challenged by adjacent landowners, who disputed Material

Recovery's ownership of the Traill As a junisdictional matter, the Bankruptcy court referred this

! Bessemer and 1.ake Erie Railroad Company -- Abandonment Exemption -- in Erie County, Dkt No AB 88 (Sub-
No 5X), served Jan 3, 1990, attached as Fxhibit 1

% In re Material Recovery of Ere, Inc ., Case No 94-10812 (Bankr W D Pa 1999). attached as Exhibit 2
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challenge to the STB, and the STB 1ssued a decision declaring that the Trail was railbanked and
al no time had the Trail reverted to the adjacent landowners ° After the STB rendered 1ts
decision, the Bankruptcy Court approved Maternial Recovery’s easement conveyance to Penelec
It 1s important 1o note that in this conveyance Material Recovery did not convey the entire Trail
to Penelec, but merely granted an casement over the Trail Neither the STB's decision, nor the
Bankruptcy Court's decision were cver appealed, thereby foreclosing Petitioners from the
prospect of further litigation regarding the railbanking status of the Trail Since 1997, Matenal
Recovery has remained both the record owner and the financially responsible party for the Trail *
In 2005, Material Recovery and NWPTA entered into an Agreement of Sale wherein
NWPTA purchased other real property from Matenial Recovery Material Recovery and
NWPTA also entercd 1nto a "Donation Agreement” with Material Recovery dated Scptember 20,
2005 wherein the two parties contemplated the futurc donation of the Trail to NWPTA *
Pursuant to the terms of the Donation Agrecment, Matcrial Recovery remained the owner of the
Trail until such time as the conditions precedent to the transfer and donation were completed
On April 11, 2006, the adjacent landowners agan instituted an action, this ime 1n the District
Court for the Western District of Pennsylvania, alleging that Material Recovery and the NWPTA
had violated the provisions of 49 C F R 1152 29(f) by transferring ownership of the Trail
without fulfilhing the regulatory requirements described theremn  This action was based 1n part on
the adjacent landowner’s conviction that both the ICC (1n 1990) and STB (in 1997) improperly

determined and improperly re-affirmed the Trail's railbanked status

3 Bessemer and Lake Ene Railroad Company -- Abandonment Exemption — in Eric County, Dht No AB 88 {Sub-
No 5X), served May 21, 1997, attached as Exhibit 3

4 Easement, Feb 17, 2000, atiached as Lxhibi 4

$ Apreement for Sale of Real Estate and Donation Apreement and_Extension Agreement. Sept 20, 2005, attached as
Exhibit 5




The District Court concluded that pursuant to 28 U S C §§ 2321 and 2342(5), which
states than an order of the STB 1s subject to exclusive review in the United States Court of
Appeals 1n the Circuit within which the property 1s located, the adjacent landowners failed to file
a timely appeal to the appropriate Circuit Court and as a result the STB order could not be
directly or collaterally attacked 1n any other court ® The District Court further concluded that
even where the District Court might have jurisdiction under 28 U S C § 1336(a), which states
that "the district courts shall have junisdiction of any civil action to enforce, in whole or in part.
any order of the Surface Transportation Board  ." primary jurisdiction lies with the STB Thus,
because of the specialized nature of this action, the District Court denicd the adjacent landowners
respective motions to dismiss or, n the alternative, for summary judgment and referred the
matter to the STB for further proceedings

Now, Pctitioner’s again seek to challenge the raillbanked status of the Traill  This time
Petitioners allege that as far back as 1973 and/or 1976 the Trail was abandoned and possession
reverted back to Petitioners In the alternative, Petitioners allege that even if the Trail was never
abandoned back n the 1970’s, the Trail was improperly railbanked in 1990 and 1997 Fmally,
Petitioners allege that even if the Trail was properly railbanked 1n the 1990°s, 1t was later
abandoned as a result of an unlawful transfer with NWPTA

ARGUMENT

1. Material Recovery has not Abandoned the Trail nor has it in any way altered

the Railbanked status of the Trail through the Donation Agreement with

NWPTA and Material Recovery remains the Financially Responsible Party
for the Trail.

Petitioners are correct in their assertion that 49 C F R 1152 29(f) applies to any and all

transfers of trail sponsorship and financial responsibility by any trail sponsor However, in order

® Wheeler v Material Recovery of Erte, Inc , 2007 WL 1007595 (W D Pa), attached as Exhibit 6



for there to be a transfer of trail sponsorship and financial responsibility, there logically must
first be a transfer Although 1t 1s true that 1n 2005 Material Recovery and NWPTA entered into a
Donation Agreement wherein NWPTA and Matenal Recovery contemplated the future donation
of the Trail to NWPTA., the donation has not yet occurred and will not occur unless and until the
STB acts favorably upon NWPTA's and Matenal Recovery's Joint Motion for Substitution of
New Interim Trail User

The 2005 Donation Agreement between Material Recovery and NWPTA permitted
NWPTA to enjoy the beneficial use of the Trail during the interim period of time that NWPTA
performed certain due diligence with regard to the potential future acquisition of the Trail and
during the time that the partics sought to satisfy other conditions precedent to the obligations to
make the donation, specifically including final S I'B approval of the transfer The fact that
Material Recovery during this interim time period contracted with NWPTA (through the
Donation Agreement) to take on certain mamtenance obligations at the Trail, had no effect
whatsoever on the valid and legally enforceable railbanked status of the Trail as reflected in the
1990 and 1997 ICC/STB decisions Material Recovery remains the financially responsible party
of the Trail and will remain as such until the STB acts upon the joint motion referenced above

In their Petition, Petitioners refer the Board to Paragraph 2 of the Donation Agreement
and conclude that this Donation Agreement “obligates NWPTA to assume financial
responsibility for the trail * According to Petitioners, *[1]t 1s the transfer of financial
responsibility that triggers the obligation under the NITU to have the proceeding reopened ™
Furthermore, Petitioners assert in reference to the Donation Agreement that "[t]his agreement 1s
not  simply a lease, but 1s an agreement to donate that creates an equitable interest in the

property ™ In other words, Petitioners contend that once the partics cnicred into the Donation



Agreement, an equitable interest in the Trail transferred immediately In so doing, Petitioners
further contend that NWPTA failed to re-open the matter before the STB as required under 49
C FR 1152 29(f) and thercby failed to comply with the appropriate regulations

However, what Petitioners neglect to consider 1s paragraph | n that same Donation
Agrecement Near the end of paragraph 1, the Donation Agreement expressly states that,

Grantor’s obligations to transfer the property i1s contingent on the Grantees

completion of all necessary rail banking documents and filings with the Surface

Transportation Board to preserve the property’s interim trail status
It 1s clear from this language that the Donation Agreement was contingent upon NWPTA first
obtaining STB approval before any transfer of property could occur Therefore, according to the
express terms of the Donation Agreement, Material Recovery remains the owner of the Trail and
therefore the financially responsible party for the Tra:l until NWPTA obtamns STB approval and
completes the other terms of the agreement Even though during the term of thc Donation
Agreement NWPTA was allowed to use the Trail, no transfer of the ownership or substitution of
the interim trail user had ever occurred

The original Donation Agrecment contemplated the futurce transfer of the Trail to
NWPTA 1n early 2006, and this was later extended with an Extension Agreement that was set to
last until April 2006 Despite the parties failure to effectuate the Agreement in the allotted time.
prior to the filing of this Reply. NWPTA and Material Recovery reaffirmed the Donation
Agreement and cntered into yet another cxtension of the Donation Agrecment, stipulating that
the transfer will be finalized within thirty (30) days of the STB"s approval and 1ssuance of an
updated NITU 7 This will be filed with the STB shortly Only after the STB approves and issucs
an updated NITU will NWPTA obtain ownership and assume financial responsibility of the

Trail

7 Reaffirmation and Catension of Donation Apreement, attached as Lxhibit 7



Although Petitioners suggest that the Donation Agrecment affected an immediate transfer
of the financial responsibility for the Trail and a resulting abandonment, previous STB decisions,
including 1ts 1997 decision 1n this matter, conclude otherwise In 1997, the STB determined that,
despite the fact that B&LE cntered into an agrecment of sale on August 14. 1989 (contingent on
Material Recovery later obtaining ICC abandonment approval) and later conveyed the property
to Material Recovery by quit claim deed on December 20, 1989. Matcrial Recovery's request for
NITU on December 12, 1989 and B&LE"s consent on January 3, 1990 effectively modified the
terms of the agreement and heid that the "transfer" of responsibility for the Trail could not have
legally occurred prior to January 4, 1990 (the effective date of the abandonment cxception)

2. The Trail (Railway) was never Abandoned prior to being Railbanked by
Matenal Recovery in 1990.

The STB has exclustve jurisdiction over transportation by raillroad See49USC §

10501(a)(1), see also I nends of the Atglen-Susquehanna Trail, Inc v_STB, 252 F 3d 246. 250

n 1 (3" Cir 2001) Therefore. if a railroad line falls within its jurisdiction, the STB's authority

over abandonment 1s both "exclusive and plenary " See Preseault v ICC, 494 U S 1, 8 (1990)

(citing Chicago & North Western 1ransp Co v Kalo Brick & Tile Co . 450 L S 311, 321
(1981) Accordingly, then 1t follows that once a rail carrier abandons a line, the line 15 no longer
pari of the national transportation systiem. and the STB's jurisdiction terminates  Sce Prescault.

494U S at5n3,scealsoBarosv _lex Mex Ry Co,400T 3d 228, 234 (5™ Cir 2005)

Despite Petitioners allegations that the Trail was abandoned prior to any railbanking
through the 1973 and 1976 Authorizations and Notices of Abandonment Following Cessation of
Service, in 1990 the ICC subsequently claimed jurisdiction over Trail and further 1ssued a notice
of interim trail use (NITU) to Matenal Recovery under49 CFR 115229 In 1997, the STB. as

predecessor to the ICC, further concluded n its decision that “a NITU was imposed before



Baros, 400 F 3d at 238, see Edward Hines Yellow Pine Trusteev US, 263 U S 147-48 (1923),

sec also Am_Trucking Ass’ns, 673 F 2d at 85 n 4 (indicating that two Fifth Circuit cases suggest
that nonparties may appeal ICC orders 1f “the agency action 1s ‘attacked as exceeding the power
of the Commussion ™) Arguably then, despite the fact that Petitioners were not partics in the
1990 ICC decision, Petitioners should have intervened and later appealed that decision which
granted a N1T'U to Material Recovery, and, Petitioners most certainly should have appealed the
1997 STB decision, where Petitioners werc parties, pending the Bankruptcy Court’s ruling By
failing affirmatively to protect their interests by way of intervention or appeal, the landowners
cannot continue to collaterally attack (1n their 2005 Dustrict Court action) and later directly attack
(in this 2007 STB action) the ICC and STB decisions that extended jurisdiction over the Trail
and clearly cstablished that the Trail was properly railbanked by Matenal Recovery years after
these decisions were reached See Baros, 400 F 3d at 236

On a scparate but related note, Respondents would like to point out that Petitioners® claim
n their Petition for Declaratory Order that abandonment of a railway “hinges on the railroad’s
objective intent to cease permanently or indefinitely all transportation service on the line,” 1s
antiquated and incorrect Because of the uncertainty such an approach has fostered regarding the
functionality of a particular raillway, the STB now requires rail carriers to file with thc agency a
letter confirming consummation of abandonment Baros. 400 FF 3d at 236, see also Lucas v
Township of Bethel, 319 F 3d 595,603 n 11 (3" Cir 2003) (cuing Becker v_STB, 132 F 3d 60,
61 n2(DC Cir 1997) Therefore, despite Petitioners claims that by severing and selling
portions of the railway mto privaic hands the railroad abandoned the railway, the STB no longer

relies solely on such uncertain methods



3. The ICC (in 1990) declared and later the STB (in 1997) reaffirmed that the
Trail was Properly Railbanked by Material Recovery.

Railbanking 1s a statutorily permitted procedure that allows the owner of a tract of land
previously uscd for railroad service to prevent the abandonment of that land if they can find an
entity that 1s wiling to accept financial responsibility for the land and operate 1t as a traill 16
USC §1247(d) Ihus procedure furthers the "national policy to preserve established railroad
nghts-of-way for future reactivation of rail service, to protect rail transportation corridors, and to
encourage energy efficient transportation use ™ 1d Pursuant to its clear terms. a party
interested n railbanking and interim trail use must file an abandonment application or request for
an exemption and then request the 1ssuance of a certificate of interim trail use (CITU) or a notice
of interim trail usc (NITU) 49 CFR § 1152 29{c)-(d) The NITU preserves the government’s
Junisdiction and allows the trail sponsor to assume management of the right-of-way, subject to
the night of the railroad to rcasscrt control of the property tn order to restore rail service 1d
This 1s the procedure that Material Recovery underwent 1n 1990 when 1t was 1ssued its NITU,
and this was later reaffirmed by the STB 1n 1997

Petitioners assert that in 1997 the STB did not make an ulumate determination of
ownership and deferred the matter to the Bankruptcy Court However, 1n its 1997 decision, the
STB clcarly statcd that based upon the evidence before it, Matenal Recovery had properly
railbanked the Trail and at no time did the trail revert back to the adjacent landowners In
particular, the STB stated

Here, B&LE entered into an agreement of sale on August 14, 1989, and the

property was conveyed to petitioner by quit claim deed on December 20, 1989

[ Matenial Recovery] points out that the sale agreement contained provisions

making the sale of the right-of-way contingent upon ICC abandonment approval

and third party offers to purchase the nght-of-way for continued rail service

|Material Recovery| contends that  1ts request for NITU on Deccember 12,

1989, and B&LE’s consent on January 3, 1990  cffectively modificd the terms
of the sale agreement We agree Transfer of the property could not have legally

10



occurred prior to January 4, 1990 (the effective date of the abandonment

cxemption) Here, a NITU was imposed before B&I.E was authorized to effect

abandonment, thus preserving the agency’s jurisdiction over the right-of-way

Based on the evidence presented, we conclude that the property has not reverted

to adjacent landowners

1t 1s important to note that at no point after this decision did Petitioners appeal this
decision Although the STB concluded its decision by stating that this opinion 1s only advisory
in nature given the fact that at the time the T'rail was under the jurisdiction of the Bankruptcy
Court. nothing in the Bankruptcy Court's decision determined that the Trail was owned by
another Respondents have no reason to think that the STB will reach a different conclusion
from 1ts 1997 decision

As a final matter, 1n the 1997 STB decision, the STB indicated that if Material Recovery
reached an agreement of sale with Penclec, Penclec would be required to continuc preservation
of the right-of-way for recreational use by the public or for reconversion to rail use¢ Therefore, 1If
an agrecment of salc was reached, Material Recovery and Penelec would be required to comply
with49 CFR 1152 29%(f) However, instead of reaching an agreement of sale with Penelec.
Material elected merely to grant Penelec a utility easement  Owncrship of the Trail never passed
from Matenal Recovery to Penelec and at all times Material Recovery remained the financially
responsible party of the Tra:l Therefore, under no circumstances should Material Recovery be
forced to offer an accounting to Petitioners of the proceeds of granting the easement to Penelec

CONCLUSION:
For all of the aforementioned reasons. the Northwest Pennsylvania Trail

Association, Matcnial Recovery of Eric. Inc and Pennsylvania Electric Company hereby

respectfully request that this Honorable Board deny or dismiss the Petition for Declaratory Order



filed by the Petitioners in this matter, or in the alternative 1ssue an Order confirming the

railbanked status of the Trail

Respectfully submitted,

KNOX McLAUGHLIN GORNALL &SENNETT, P C
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INTERSTATE COMMERCE COMMISSION

DECISION AND NOTICE OF INTERIM TAAIL USE OR ABANDONMENT
Docket ¥o. AB-88 {(Sub-No. 5X)

BESSEMER AND LAKE ERIE RAILROAD COMPANY--ABANDONMENT EXEMPTION--
IN ERIE COONTY, PA

Dacidad: Janusry 3, 1990

Seananer and Lake Erie Rallroad Company (BLE) filed a notice
of exemption under 49 CFR 1152 Subpart F~- ks to
abandon its 5.73)-mile line of railroad betweas Survey Station
308+85, at or nsar Laxington, and a point near Survey Station
§+00, abount 1.3 miles west of Lake City, Erie County, PA. A
notice of axemption was served and published an the m_g_u

on December 3, 1989 (54 ¥R 50284). The exemption 1a
» ed to become affective January 4, 1990.

The Commission's Section of Energy and Environment seued an
anvironmental asssssment indicating that the right~of-way may be
suitable for other public use following abandonmant. On December
21, 2 Larial-Recovery.of-Bris. Iac. (MR), filed a request
for issuafice of & notica of interim trafl use (NITO) and for a
public ume condition, so that it aay negotiate with BLE for use
of the line as a recrsational trall adjoining Elk Craask. BLE 18
willing to nagotiate for intarim trail use.

In light of BLE's willingnass tc enter into nagotiations, I
wall issue a WITU undar 49 CPR 115%52.29. Tbha parties may
negotiata an agreement during the 180-day pesricd prescribed
balow. If no agresment is reached within 180 daym, BLE may fully
abandon the lane. See 49 CFR 1152.29(d}(1l). Use of tha raght-
of-way for trail purposes is subject to restoration for railroad
purposss.

As an ajterpative to intarin traal use under the National
Tralls System iAct, the right-of-way wmay bs acguired for publie
use aw u trail under 49 0.8.C. 10906. Whan the nesd for bath
aonditions is proven, 1t is Coamiasion policy to impose them
consurrently, subject to the limitation that the public ume
condition sxpire upon execution of a trail use agresment. g%g
Ronpne . A _pL _Rignts . k r 2 T.0.C.

91, &0S 386). To Juatify a pub ditlon a party must
showt (1) tha condition mought; (2) the public importance of the
condition; (3) the period of time for which tha condaition would
be effective; and (4) justification for imposition of the time
period. Sgg 49 CPR 1152.28(a)(2), MR has satisfied these

requirenents and, therafore, a 180-day public use condition will
bs smposad.

As condationed. this action will not significantly affect
ajither the guality of the human environment or comaervation of
fnheryy regodrces.

1t )= grdeped:
1. This proceeding (s reopened.

2. The notice of exemption 1a modified ta gprovide fort (1)
the directives for implementing interim trai] use/rail banking as
sat forth below; and (2) the condition that BLE leave intact the
rli..‘ght-o!-uly underlying the track. including bridges, culverts,
and samilar structures ibut not track or track materials) for a
period of 184 days from the sarvice date of this decision so that
any interestad peraon may aegotiate the acguisition of the iine

) for public usa. If thie public use condition 1= atill in effect

EXHIBIT

i 1




Dackat Na. AB-88 (Sub-No. 5X)

when a final trail use agreensnt is reached, then Lt is modified
to axpire upan the execution of a final trail uwe agreemsnt.

3. BLR may discontinua service, cancel tariffs Eor this
line on not less than 10-days' notica to the Commiszsion, and
salvage track material consistent with interis trail use/rail
banking after the affective date of this decision and notica.
Tariff cancellations must refer to this dacision and notice by
date and dooket numbar.

4. If an intarim trail use/ra:l banking agrzesent 1is
reached, it must regquirs the trail user to assume. for tha term
of the agreement, full responsibility for managemant of, and
legal lrability arizing out of the transfer or use of (unlews the
asar is issune from liability, in vwhich came it need only
indsanify the railroad against ln! potential liability), and the
paysent of any tazes that may bs levied or assesssd against the
right-of-way.

5, 1Interim Iraal usa/rai}l banking is subject to the future
rantorstion of rail servios.

6, If the user intands to tarminate trail uss, 1t must send
the Commission a copy of this decision and notice and request
that it be vacated on s specified date.

7., If an agreement for interim trail use/crail banking is
reached by the 180th day aftar the sarvice data of this decision,
interim trail use may be implemented. 1If no agresment is reached
by then., BLE nay fully abandon tha line.

8. Thin decision is effective on 1ts asrvice date.,
By the Commission, Joseph H. Dettmar, Acting Dirsetor,
Office of Procaadings.

Noreta R. McGee
(BEAL) Sacretary

L)
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UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

IN RE . BANKRUPTCY NO 94-10812

CHAPTER 11
MATERIAL RECOVERY OF ERIE,‘ENC

DEBTCR

MEMORANDUM

Before the Court for approval is the Debtor's
DISCLOSURE STATEMENT TO ACCOMPANY AMENDED PLAN DATED SEPTEMBER
29, 1999 (the "Disclosure Statement"). As part of the Amended
Plan, Debtor proposes to convey an easement to certain property
(the "Property") to Pennsylvania Electric Co. a/k/a GPU Energy
("GPU") and to use the proceeds of that sale to fund the Amended
Plan,

The Debtor filied a Motion for Approval of the Sale of
the Property to GPU and a hearing to consider approval of the
sale was held on February 12, 1996 ("Sale Hearing"). George
Cass, Esq ("Cass") of the Buchanan Ingersoll, P C 1law firm,
appeared at the Sale Hearing on behalf of Andrew Hazer, Jr. and
Alice Hazer, Robert D. Stearns and Rae E. Stearns, George Hazer,
John P Hannah and Varginia E. Hannah, Vincent J. Bartosek,
Victor J. Wheeler and Sandra J. Wheeler, James K Sisson and
Nancy A. Sisson, and Charles Dombrowski and Jean Dombrowski (the
"Adjacent Landowners"). The Adjacent Landowners did not object
to the sale, but Cass read a Notice to Prospective Bidders on
behalf of the Adjacent Landowners in which the Adjacent
Landowners asserted "that the purchaser of the [Property] will
net receive any right, title or interest in that portion of the

alleged right-of-way or other property which abuts or traverses
EXHIBIT
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the land which the abutting property owners own in fee simple "
By Order dated February 16, 1996 (the "Sale Order"), the sale of
the Property was approved. There was no appeal from the Sale
Order and it is a final order. The sale was authorized free and
divested of specific liens, none cof which pertained to the
Adjacent Landowners A clause was added to the S5ale Order for
the protection of the Adjacent Landowners, which stated: "This
Order is not an adjudication of title to the real estate being
sold."” The Debtor was authorized to sell and transfer to GPU,
any and all ownership rights which the Debtor had

GPU had some concern about what rights it was buying
and the Debtor and GPU jointly reguested an extension of time to
consummate the sale until the issues could be resolved
Additional proceedings were conducted before the Surface
Transportation Board which rendered a Decasion on May 21, 1997}
Once the Decision was issued, GPU was sufficiently satisfied that
it was willing to proceed with the purchase of the Property.
Rather than purchase the Property in fee simple as originally
contemplated, the Debtor and GPU have agreed via the Amended Plan

to transfer an easement to GPU for the same price. We find that

the ctransfer of an easement, or less than the entire fee interest

as allowed in the Sale Order, at the same price, is immaterial

and that the transfer of the easement is authorized under the

S8ale Order. Again, the Sale Order makes no determination of the

1. We do not know the extent to which the Adjacent Landowners
and/or its counsel participated in the Surface Transportation
Board proceeding, although we have been informed by letters from

the Landowners that they were represented by the law firm of
Buchanan Ingersell P C
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validity or extent of Debtor's title in the Property upon which
GPU is purchasing as an easement If the Debtor owns the fee,
then it may properly convey an easement

The Adjacent Landowners have filed objections to the
Disclosure Statement They assert that they have ownership
raights in the Property and that this Court should determine those
rights which would, in turn, prohibat the transfer of any
interest of the Debtor

If the Adjacent Landowners have an interest in the
property upon which the Debtor is conveying an easement, then
that interest 1s not impaired by the Sale Order nor by the Plan
of Reorganization.

The Adjacent Landowners may have some rights in the
property or they may have lost all rights or they mnay have
reversionary rights or rights of re-entry for a condition broken
which may ripen at some future date The property may be "rail
banked" under federal law so as to postpone the rights of the
Adjacent Landowners, if any, to a future time. We make no
determination as to those rights. Our Order simply authorized
the Debtor to sell all or a part of its interest in the land.
That Order became final long ago

We find that the Dasclosure Statement adequately
informs creditors of the Debtor's intentions. If the Adjacent
Landowners have rights which have not been adjudicated by the
Surface Transportation Board, those rights remain in effect and
are not eradicated by the Debtor's Disclosure Statement and

Amended Plan and can be pursued in a non-bankruptcy forum
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The Disclosure Statement will be approved by separate
Order. The Debtor is dirxected to make the necessary modifica-
tions to the Disclosure Statement to address the amounts due to
taxing bodies before mailing. A hearing on confirmation of the
Debtor's Amended Plan of Reorganization has been fixed for 11:15
a m., Friday, January 7, 2000, in the Bankruptcy Courtroom, 717
State Street, 7'" Floor, Erie, Pennsylvania. {The time

previously set aside for December 21, 1999 1s abandoned.)

/1/4—4‘!""“\—\. ﬁ/ﬁ_Cg

Warren W. Bentz
United States Bankruptcy Judfe

Nevemper 30 /555

c. William T. Morton, E=sqQ
Lawrence C. Bolla, Esq.
Thomas M. Lent, Esg
U.S. Trustee



21699 SERVICE DATE - MAY 28, 1997
EB

SURFACE TRANSPORTATION BOARD'
DECISION
Docket No AB-88 (Suh-No. 5X)

BESSEMER & LAKE ERIE RAILROAD COMPANY—-ABANDONMENT
EXEMPTION=-IN ERIE COUNTY, PA

Decuded. May 21, 1997

By petition (icd on March 3, 1997, Matertal Recovery of Ene, Inc. (petiioner) seeks to
recpen this proceeding for claification of its compliance with a notice of interim tran) use or
abandoament (NTTU) thel was issned by ibe former ICC oa Janusry 8, [990 The clanfication
became necensary when peliisoner sought to convey the raitrond nghi-of-way it purchased from the
Bessemer & Lake Erie Railrosd pmzuant to the NITU to the Peansyivania Elecine Company (PEC)
o pant of the liqudation of its cstate tn & proceeding before the United States Bankoruptcy Court,
Baakupicy No. 94-10812-WWB. Adjacent Imdowness heve come forward 1n the benksupicy
proceeding essesting that their reversionary interests in the right-of-way hove vesied We are
suthorized by 5 US C 554 10 isue declarmtory orders (o fiminote controversy and we wall do so
here

BACKGROUND

Bessemer and Lake Erre Rariroad Company (BLE) filed & nolsce of exemption under
49 CFR 1152 Subpart F=Exempt Abandonmenty (o shandon ws 5.73-nile line of raliroad between
Survey Station 308485, al or near Lexinglon, and a polnt acar Survey Statlos 6+00, about [ 5
miles west of Lake Cty, Eris County, PA. A nolice of exemption wus cerved and published in (he
Faderal Registar on December 5, 1989 (54 FR 50284) The exemphon was scheduled 10 become
effective on JTenuary 4, 1990,

The December 5 exempiion notice provided for the filing of trail usedrail banking requests
by Decamber 15, 1989, and poblic use requesis by December 26, 1989. On December 21, 1939,
petironer filed o request for issuanee of o notice of interim trul use and for & public use condiuon
Pettioner satizfied the requirements of 49 CFR 115229 by submidting a sttement of willingness to
assume financral responsibality and by acknowledgmeg that nse of the nghi-ofway is subject to
possible fulure resiorabvon for rail service  Petitoner elso satfsfied the reqanrements under 49 CFR
1152 23(a)(2) for mmposing a public usc condition  Because BALE indicated its willingness to enler
mio negotistions with petitioner, & NITU 'was 1ssued providing durectives for implementing intenm
treu) use/ran} banlang ond mposing o public use condition

Petitioner notes that most acquistions for il use are entered mio afler a NTTU is issued
Hero, BRLE entered mio an agreement of sale on Augnst 14, 1939, and (he property was conveyed
1o petitioner by quit clmm deed o December 20, 1989  Petslioner points out that the sale agreement
contained provisions making the sale of the nght-of-way contingent upon ICC abindonment
approval and third party offers (o purchase the right-ol~way for costinued rail service Pettaner

! The ICC Tesminstion Act of 1995, Pub L No. 104-88, 169 Stal. 803 (ICCTA), wlich
wis enncied on December 29, 1993, and Look effect on Januory 1, 1996, abolished the Intersiats
Commerce Commission {(1CC) and transferred certun fincdons and proceedings to the Susface
Transporiation Board (Board). Section 204{b)1) of the ICCTA provides. in general, that
proceedings pending before the ICC on the effecuve date of that legstation sball be decided under
the faw in effect prior 1o January 1, 1996, insofar as they ivolve finctions retained by the ICCTA
This decision rolates lo a proceeding that was pending wath the ICC prior (o Jasuary 1, 1996, and o
fanctions that ere subject o Board purisdiciion porsusnt 10 49 USC 10903 and 16 U S C 1247(d)
Therefore, this decisson oppiies the low in effect pior to the ICCTA, and citations are to the fomser
sections of the siatuie, unless otherwise indicated

EXHIBIT
i =
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cootends that the written exchange—11s request for NITU oa December 12, 1989, and BALE's
consent on Januory 3, 1990-effectively modified the tcrms of the sale agreement. We agrec
Transfer of the praperty could not have legally ocourred prior to January 4, 1990 (the sffective date
of the sbmdonment exemption). Here, 8 NITU wes onposed before BAL E was suthorized 1o effeet
sbandonmest, thns presarving the agency’s jonsdiction over the righi-of-way. Besed on the
cvidenpe presented, we conclade thai the property bes pol reverted lo adjacent lsndowners Ths s
only s advisory opinfon becanse the subject property 15 now under tie jurisdietion of the
bankrupicy conrl, which is resposaible for a final determumation of legal ownership

Alhough the right-oFway is sutycet to liquidatron as we nssel of pelitioses’s esistc m the
bankyuptcy peocecding, petitioner states thil any agrecmend of sale betwoen PEC and ssclf wonld
require the contisued preservation of the right-ofvway for recrestional use by the public or for
reconversion torall use  We agree. Thas, ifihe court permits the saie of the righi-of-wsy to PEC,
then, 10 ensmev; coniisoed roll banked statug of the vight-of-way, petihorer and PEC musi comply
with 49 CFR 1152 29(f) which says

(1) When 2 irall user inlends to terminate trasl use and
snother person intends to become o trail user by assummg financial
responsibliity for the right-of-way, then the exasting and future trasl
users shall file, jomtly.

(i) A copy of the extand CITU or N1TU, and

(if) A Starement of Wilkngness ip Assume Financial
Responsibility by the new kil user

{2) The partics shall mdicale the date on which responsibulity
for the right-oF-way Iy to transfer 1o the new trafl user The Boand

will reopen the chandonment or cxemplron proceeding, vacste the
exsting NITU or CITU; and 1ssue an appropniste replacement NITU
or CTTU to the new trail user

I o ordered

1 Ths poceeding is reopened and clarifled

2 The 5 73-nule line of raliroad between Survey Stagon 303+35, ol or near Lexmgton, and
a poim negr Survey Station 6+00, about | § miles west of Lake City, Ene County, PA, 15 rul
banled pursoent (o 16 U S C 1247(d)

3 This decision s cfiective on May 28, 1997
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4 A copy of this decisson will be mailed to-
Unpited Staies Bankruptcy Court
for the Western District of Peansylvana
1602 Federal Boilding
1000 Liberty Avenue
Pitisburgh, PA 15222

Re' No 94-10812

By the Board, Chawman Morgan and Viee Chawrman Owen

Veroon A. Willlams
Secretury
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INDENTURE, made this | 7— day of _Te 9reséery , #8-__, by.and between

MATERIAL RECOVERY OF ERIE, INC , a Pennsylvania corporation, hereinafter calied *Grantor”,

and

PENNSYLVANIA ELECTRIC COMPANY, also a Pennsylvania corporation, d/b/a GPU Energy,

hereinafter called "Grantes",

WITNESSETH, Grantor, intending to be legally bound and in consideration of the additional
sum hereinafier set forth, hereby grant, specially wamant and convey to Grantee, iis successors and
assigns, the permanent easement and uninterrupted nght from time to time to place, erect,
construct, install, use, operate, patrol, iInspect, maintain, repair, reconstruct, renew, add to, relocate
and remove, at will, facilites, including poles, pole structures, supporting structures, towers,
crossarms, undsrground and overhead wires, pipelines, ducts, condults, cables, anchors, guys,
hghtning protective wires, attachments, equipment and appurtenances for the transmission and
distnbution of electncity and gas or Ixquid products, and the operation of communication systems on,
over, under and across all those certain parcels of Grantor's lands, situate in the Townships of
Girard and Conneaut, County of Ene, and Commonwealth of Pennsylvania, being more particularly
descnbed in the legal description dated March 28, 1886, amended Apnl 8, 1988, prepared by William
J Mechlenburg, Jr, P L S., David James Laird Associates, marked Exhibit "A", attached hereto and
made a part hereof Said easement is also identifled m the Erie County Assessment Office as Tax
Index Parcels (24) 7-22-19, (24) 7-25-6; (24) 8-63-22; (24) 8-82-11, (24) 20-67-24, (24) 20-68-12,
(24) 21-72-3, (24) 21-724, and (4) 5-10-11, as more fully described in Record Book 119, page 129,
recorded in Ene County Records.

Together with the nght from time to time to Install on said lines such additional apparatus and
equipment as Grantee may deem necessary and the right to remove said ines or any part thereof.

Together with the nght from time 1o time to ciear and entirely remove everything, including
buildings, from said parcels of land and also from time to time the nght to tnm, cut or remove trees
that may, in the judgment of Grantee, interfere with or endanger the aforesaud facikties; together also
with the nght of access over Grantor's parcels of land; including the right to use and improve such
existing dnveways and roads for the above purposes and as may be necessary or convenient for the
use and benefit of Grantee, its successors and assigns, to access presently existing adjacent lands,
adjacent facilities, and as the same may be established from fime to time by subdivision; together
also with the nght from time 1o 1ime to consiruct, reconstruct, improve, maintain, relocate and use
such additional roads on said parcels at locations as Grantee may deem necessary.

Grantor does hereby covenant and agree that it will not erect or permit the erection of any

buwlding or struciure, change ihe grade, or otherwise imit, interfere with or obstruct Grantee's access
to sa:d parcels or exercise of the rights hereby granted.

EXHIBIT

I 4
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Grantor and Grantee hareby covenant and agree that each will {ake no actions contrary to
the preservation of the "interim trall status® of the property pursuant to the National Trail Systems
Act, and Grantor will include in any deed conveying all or any part of the properly a parpetual
restriction and covenant requiring Its successors and assigns to similarly maintain such status.

Grantee does hereby covenant and agree that it will pay any and all real estate taxes’
assessed against the easement property as the result of the erection thereon of any structures or
improvements by the Grantee. - . B A -

At such time Grantor's tille to said premises is determined, to satisfaction of Grantee, 1o be
marketable and free and clear of all liens and encumbrances or the same have been satisfied or
subordinated hereto, Grantee shall pay, and Grantor shall accept, the additional sum of One
Hundred Ten Thousand Dollars ($110,000) payable in accordance with the terms of Agreement for
the Sale of Real Estate, dated November 13, 1885, and amended by Addendum o Agreement for
the Sale of Real Estate, dated September 21, 1998, heretofore execuied by the parties hersto. If
the said sum 1s not paid or tendered within the time specified, the rights and pnvileges herein
granted shall, without further act by the parties hereio, cease and determine, and thereupon Grantee
shall be relieved from any further obhigation hereunder.

The nghts granted hereby may be assigned in whole or in part and the words "Grantor” and
"Grantee” shall include their heirs, executors, administrators, successors, assigns, lessees and
licensees, as the case may be This Indenture contains the entire agreement between the parties.

IN WITNESS WHEREOF, Grantor has duly executed this Indenture the day and year first

above wntten

MATERIAL RECOVERY OF ERIE, INC.

P YA

" President

Secretary

(Affix Seal)

1’7":“—

%érm q_o D
Received this é day of ﬁi ~19-__, of the above-named Grantee

the additional sum above mentioned in fulf '

MATERIAL RECOVERY OF ERIE, INC

lM As.!.r./u\r)y ()M > Ib\A O!;dem ﬂm *
(Affix Seal)

w \Real Estate\Right-of-Way\Material Recovery of Ere
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COMMONWEALTH OF PENNSYLVANIA
. ..88 .
COUNTYOF . [ ' s e .
On this, the _[7) day of #&é{g Crmy - , #8— _, before me, a Notary
Public, the undersigned officer, personally appeafed r , who

acknowledged himself io be the President of Material Recovery of Erie, Inc., a Pennsylvania
corporation, and that he as such President, being authorized 16 do so, executed the foregoing
instrument for the purposes therein contained by signing the name of the corporation by himself as
President

in Witness Whereof, | hereunto set my hand and official seal.

4

/ Notary Pubhe
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. LEGAL.DESCRIPTION &~ 62,594 ACRE,PARCEL

PENNSYLVANIA ELECTRIC COMPANY

March 28, 1996
Amended April 8, 1996

ALL THAT CERTAIN PIECE OR PARCEL OF LAND situnated in
the Townships of Conneaut and Girard and being more
particularly bounded and described as follows to-wit;

BEGINNING at the northeasterly corner of the pipce at a
rebar survey point, said point being located at the
intersection of the southerly line of lands of Conrail
and the northwesterly line of lands of the Fairview
Evergreen Nurseries, said point of beginning also being
located 230 feet (more or less) south of and at right
angles to, the centerline of West Lake Road, PA Route
5 (50 foot right of Way), said point of beginning also
being located at a place now or formerly know as the
Girard Junction Station.

THENCE South 82 Degrees, 01 Minutes, 19 Seconds West,
along said northwesterly line of landa of the Fairview
Evergreen Nurseries, a distance of 32.14 feet to a
point of curve;

THENCE southwestwardly, continuning along a northwest-
erly line of lands of the Fairviaw Evergreen Nurseries,
and along a curve to the left having a radius of
1272.20 feet, a delta angle of 35 degrees, 24 minutes,
34 seconds, an arc length of 786.23 feet to a rebar
survey point and a point of compound curve;

THENCE southwestwardly, along a westerly line of lands
of the Fairview Evergreen Nurseries, and along a curve
to the left having a radius of 1217.07 feet, a delta
angle of 27 degrees, 30 minutes 40 seconds, an arc
length of 584.39 feet to a rebar survey point and a
point of compound curve;

THENCE southwardly, continuing along a westerly line of
lands of the Fairview Evergreen Nurseries, and along a
curve to the left having a radius of 1279.7B feet, a
delta angle of 18 degrees, 20 minutes, 30 seconds, an
arc length of 409.69 feet to a rebar survey point;
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THENCE South 00 Degrees, 02 Minutes, 10 Secaonds West,
continuing along a waste'rly line of lands of the Fair-
view Evergreen Nurseries, a distance of 495.72 fmat to

a rebar survey poipt;_ T

THENCE Scuth 00 Degrees 02 Minutes, 1l Seconds East,
continuing along a waute'rly line of lands of the Fair-
view Evergreen Nurseries, a distance of 1582.00 feet to

a rebar survey point;

THENCE South 00 Degrees, 02 Minutes, 10 Seconds West,
continuing along a westerly line of lands of the Fair-
view Evergreen Nurseries and along the westerly line of
landes of now or formerly of Robert W. and Tina M.
Harpst, a distance of 1554.03 feet to a rebar survey

point;

THENCE South B89 Degrees 57 Minutes, 50 Seconds East,
along the southerly line of lands of said Harpst a
distance of 6.25 feet to a rebar survey point;

THENCE South 00 Degrees, 02 Minutes, 10 Seconds West,
along the westerly line of lands now or formerly of
Lawrence R. and Beverly Frey, a distance of 1614.60
feet to a rebar survey point;

THENCE North B89 Degrees, 57 Minutes, 50 Seconds West,
continuing along the lands of said Frey, a distance of
7.25 feet to a rebar survey point;

THENCE South 00 Degrees, 02 Minutes, 10 Seconds West,
along a westerly line of lands of said Frey, and along
the westerly line of lands now or formerly of Milton G,
Campbell and Holliday Crooked Creek Farm, Inc., pass-—
ing over a rebar survey point in the northerly and
southerly lines of West Middle Road (50 foot right-of-
Way) at distances of 167.51 feet and 217.51 feet and
Passing over rebar survey points in the northerly and
southerly lines of the New York, Chicago and St, Louis
Railroad at distances of 1408.91 feet and 1472.29 feet,
a total distance of 3788.05 feet to a point;

-
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THENCE North 61 Degrees, 47 Minutes, 10 Seconds East
continuing 'along 'tghe- lands- of.said ,Holliday .Crooked
Creek Farm, Inc., a distance of. l.14. feet to a rebar

survey pointg Tt .

THENCE South 00 Degrees,. 02 Minutes,' 10 Seconds West,
along a westerly ligne of -lands:of -said ‘Holliday Crooked
Creek Farm, Inc., and aleng the .westerly line of lands
now or formerly of John C. and Bertha E. Edwards,
passing over a rebar survey point in:the northerly line
of U.S. Route 20 (120 foot right-of-Way) at a distance
of 1846.99 feet a total distance of 1915.91 feet to a
point in the centerline of said U.S. Route 20;

THENCE South 60 Degrees, 33 Minutes, 40 Seconds West,
along said centerline of U.S5. Route 20, a distance of

5.19 feet to a point;

THENCE South 00 Degrees, 02 Minutes, 10 Seconds West,
along the westerly line of lands now or formerly of
Material Recovery of Erie, Inc., along the westerly
line of lands now or formerly of Joseph E. Pustelak,
et al, and along the westerly line of lands now or
formerly of George W. Iv and Cindy A. Allen, a distance
of 2959.75 feet to a rebar epurvey point;

THENCE South 89 Degrees, 57 Minutes, 50 Seconds East,
along the scutherly line of said lands of Iv and Allen,
a distance of 50.00 feet to a rebar survey point;

THENCE South 00 Degrees, 02 Minutes, 10 Seconds West,
along the westerly line of lands now or formerly of
Charles B. and Jean Mathews, a distance of 229.86 feet
to a rebar survey point and a point of curvature;

THENCE continuing along the westerly line of lands of
said Mathews and along a curve to the right, having a
radjus of 4786.24 feet, a delta angle of 2 Degrees, 02
Minutes, 40 Seconds, and a arc length of 170.79 feet to
a rebar survey point in the northerly line of Cross
Station Road (50 foot Right-of-Way).

THENCE Noxth 89 Degrees, 15 Minutes, 15 Seconds West,
along the northerly line of said Cross Station Road, a
distance of 50.01 feet to a rebar survey point:

[P
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THENCE southwardly along the:westerly line of lands now
or formerly of Robert D. and Rae Stearns and along a
westarly line of landa now or formerly of John P.
Hannah, ' along a curve to the right- having a radius of
4736.24 feet, passing over a rebar survey peint in the
southerly line: of said Croes.Station Road at a arc
length of 50.02 feet, said curve having a total delta
angle of 7 Dagrees, 40 Minutes, 29 Seconds and a total
arc length of 634.42 feet to a rebar survey point;

Al 1
THENCE South 09 Degrees, 46 Mim}tes, 10 Seconds West,
continuing along a westerly line of lands of said
Hannah, distance of 66.00 feet to a rebar survey point;

THENCE South 13 Degrees, 03 Minutes, 51 Seconds East,
continuing along a westerly line of lands of said
Hannah, a distanca of 226.77 feet to a rebar survey

point;

THENCE South 09 Degrees, 46 Minutes, 10 Seconds West,
continuing along a westerly line of lands of said
Hannah, a distance of 425.00 feet to a rebar survey

point;

THENCE South 28 Degrees, 07 Minutes, 42 Seconds West,
continuing along a westerly line of lands of said
Hannah, a distance of 238.12 feet to a rebar survey

point;

THENCE South 09 Degrees, 46 Minutes, 10 Seconds West,
continuing along a westerly line of lands of said
Hannah, a distance of 304.00 feet to a rebar survey
point;

THENCE South 11 Degrees, 01 Minutes, 18 Seconds West,
along the westerly line of lands now or formerly of
Charles W. Dombrowski a distance of 196.68 feet to a
rebar survey point;

THENCE southwardly, continuing along a westerly line of
lands of said Dombrowski, and along a curve to tha left
having a radius of 11,425.48 feet, a delta angle of 1
Degrees, 01 Minutes, 30 Seconds, an arc length of
204.40 feet to a rebar survey point;
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THENCE South 07 Degrees, 45 Minutea, 26 Seconds West,
continuing'along a westerly- line of lands of 'ssaid
Dombrowaski, a distance of 207.83 feet to a rebar survey

point;

THENCE South 05 Degrees, 33 Minutes, 35 Seconds West,
continuing along a westerly line''of lands of said
Dombrowski and along the westerly line of lands now or
formerly of James K. and Nancy Sisson, passing over a
rebar survey point in the northerly line of Springfield
Road (50 foot Right-of Way) at a distance of 981.78
feet, a total distance of 1015.83 feet to a point in
the centerline of said Springfield Road;

THENCE South 10 Degrees, 09 Minutes, 43 Seconds West,
along the westerly line of lands now or formerly of
Vincent J. Bartosek, a distance of 31.79 feet to a
rebar survey point in the southerly line of said
Springfield Road;

THENCE South 09 Degrees, 51 Minutes, 23 Seconds West,
continuing along the westerly line of lands of said
Bartesek and along the westerly line ©f lands now or
formerly of John and Ruth Olesnanik and the westerly
line of lands now or formerly of William and Dorothy
Weyeneth, a distance of 946.21 feet to a rebar survey
point;

THENCE South 08 Degrees, 06 Minntes, 08 Seconds West,
continuing along the westerly line of lands of said
Weyeneth, and along the westerly line of lands now or
formerly of James V. Jordano, Jr., et ux, a distance of
498.78 feet to a rebar survey point;

THENCE South 07 Degrees, 45 Minutes, 30 Seconds West,
continuing along the westerly line of lands of said
Jordano and along the westerly line of lands now or
formerly of Geraldine F. Taylor and along the westerly
line of lands now or formerly of Patrick J. and C. L.
Bongiorni, a distance of 638.08 feet to point;

THENCE South 89 Degrees, 37 Minutes, 33 Seconds East,
continuing along the lands of said Bongiorni, a dis-
tance of 1.01 feet to a rebar survey point;
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THENCE. -South 07 Degrees, 45:Minutes, 30 Seconds West,
continuing along a westerly line of lands of said
Bongiorni, and along the westerly line of lands now or
formerly of Bruce D. Redfield III, et ux, along the
westerly line of lands now or formerly of Charles A.
Vorse III, along the westerly line of lands now or
formerly of Clinton E. and Ruth M. Weaver, along the
westerly line of lands now or formerly of Michael J.
Gresh and along the westerly line of lands now or for-
merly of George Hazer, pasasing over a rebar survey
point in the northerly line of Neiger Road (50 foot
Right-of-Way) at a distance of 1470.66 feet, passing
over iron pipes at a distances of 1532.16 feet and
1895.58 feet, passing over a rebar survey point in the
northerly and southerly lines of Interstate Route 50 at
distances of 2362.85 feet and 2575.08 feet, a total
distance of 4198.31 feet to a rebar survey point;

THENCE southwardly, continuing along the westerly line
of lands of said Hazer and along a curve to the left
having a radius of 5694.58 feet, a delta angle of 5
Degrees, 45 Minutes, 03 Seconds, and an arc length of
571.57 feet to a rebar survey point;

THENCE South 02 Degrees, 00 Minutes, 16 Seconds East,
continuing along the weaterly line of lands of said
Hazer and along the westerly line of lands now or
formerly of Victor John and 8. J. Wheeler, a distance
of 222.19 feet to a rebar survey point;

THENCE South 02 Degrees, 12 Minutes, 28 Seconds East,
continuing along the westerly line of lands of said
Wheeler, a distance of 311.84 feet to a rebar survey
point;

THENCE South 01 Degrees, 05 Minutes, 50 Seconds West,
continuing along the westerly line of lands of said
Wheeler, and along the westerly line of lands now or
formerly of Andrew Hazer, Jr., et ux, a distance of
735.13 feet to a rebar survey point;

THENCE South 00 Degrees, 08 Minutes, 48 Seconds West,
continuing along the westerly line of lands of said
Andrew Hazer, Jr., et ux, and along the westerly line
of lands now or formerly of Richard and Mary M. Glos-
key, a distance of 920.00 feet to a rebar survey point;



- . . - LY
P L WSS I i PN - "o - -

'éase 1 06-cv-00085-SJM  Document 10 Filed 07/28/2006 Page 10 of 17

THENCE South 00 Degrees, 30 Minutes, 28 Seconds East,
continuing along.the westerly line of lands of said
Gloskey, and along a waesterly line of lands now or
formerly of the Pennsylvania Electric Company, a dis-
tance of 1215.77 feet to a rebar survey point;

THENCE North 83 Degrees, OB: Minutes, 08 Seconds East,
continuing along the lands of said Pennsylvania Elec-
tric Company, a distance of 25.17 feet to a rebar

survey point;

THENCE South 00 Degrees, 05 Minutes, 26 Seconds West,
along a westerly line of lands of said Pennsylvania
Electric Company and along the westerly line of lands
now or formerly of the Bessemer and Lake Erie Rallroad,
a distance of 547.24 feet to a rebar survey point in
the northerly line of other lands of the Bessemer and

Lake Erie Railroad:;

THENCE South 89 Degrees, 45 Minutes, 21 Seconds West,
aleng the northerly line of lands of sajid Beasemer and
Lake Erie Railroad, a distance of 134.00 feet to a
rebar survey point;

THENCE North 00 Degrees, 13 Minutes, 39 Seconds West,
along an easterly line of lands now or formerly of the
Pennsylvania Electric Company, a distance of 531.33
feet to a rebar survey point;

THENCE North 83 Degrees, 08 Minutes, 08 Seconds East,
continuing along the lands of said Pennsylvania Elec-
tric Company, a distance of 25.18 feet to a rebar
survey point;

THENCE North 00 Degrees, 07 Minutes, 50 Seconds West,
along an easterly line of lands of sdid Pennaylvania
Electric Company, a distance of 1226.21 feet to a rebar
survey point;

THENCE North 00 Degrees, 28 Minutes, 34 Seconds West,
continuing along an easterly line of lands now or for-
merly of the Pennsylvania Electric Company and along
the easterly line of lands now or formerly of Andrew
Hazer, Jr., et ux, a distance of 920.03 feet to a rebar
survey point;
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THENCE North 00 Degrees, 10 Minutes, 39 Seconds West,
continuing along the easterly line of lands of said
Andrew Hazer, Jr., et ux, apnd along the easterly line
of lands now or formerly of Victor John and S. J.
Wheelexr, a distance of 1034.94 feet 'to a rebar survey

point;

THENCE northwardly, along the easterly liné of lands of
said Wheeler and along the easterly line of lands now
or formerly of George Hazer and along a curve to the
right having a radius of 6052.97 feet, having a delta
angle of 7 Degrees, 43 Minutes, 37 Seconds, an arc
length of 816.29 feet to a rebar survey point,

THENCE North 07 Degrees, 47 Minutes, 26 Seccnds East,
along the easterly line of lands of said Hazer, and
along the easterly line of lands now or formerly of the
Pennsylvania Electric Company, passing over a rebar
survey point in the southerly line of Interstate Route
90 at a distance of 1569.91, a total distance of
1782.22 feet to a iron survey point in the northerly
line of said Interstate Route 350;

THENCE North 07 Degrees, 45 Minutes, 30 Seconds East,
along the easterly line of lands now or formerly of
Clinten E. and Ruth M. Weaver, along the easterly line
of lands of the Pennsylvania Electric Company (lands
formerly of Michael and Mary Gresh and lands formerly
of Manville W. Keith), passing over iron survey points
at distances of 554.23 feet and 632.39 feet and passing
over a rebar survey point in the southerly line of
Nieger Road (50 foot Right-of-Way) at a distance of
938.70 feet, a total distance of 968.94 feet to point
in the centerline of said Neiger Road;

THENCE North 48 Degrees, 00 Minutes, 30 Seconds West,
along said centerline of Neiger Road, a distance of
2.42 feet to a point;
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THENCE North 07 Degrees, 45 Minutes, 30 Seconds East,
along the easterly line of lands of the Pennaylvania
Electric Company (lands formerly of W. W. and Leona
Vogt and E. E. and Cecilia Schneider, lands formerly of
David and Patricia Shaffer, lands formerly of Alfons
and Sophie Wozniak, lands formerly of William and
Dorothy Weyeneth and lands formerly of John M. Olesna-
nik), passing over a rebar survey peoint at a distance
of 1435.29 feet and passing over iron suxrvey points at
distances of 2083.74 feet and 2448.96 feet, a total
distance of 2489.93 feet to a rebar survey point;

THENCE North 06 Degrees, 16 Minutes, 25 Seconds East,
along the easterly line of the Pennsylvania Electric
Company (lands formerly of John M. Olesnanilk), a dis-
tance of 630.30 feet to an iron survey point;

THENCE North 06 Degrees, 17 Minutas, 19 Seconds East,
along the easterly line of landa of the Pennsylvania
Electric Company (lands formerly of said Olesnanik),
passing over a rebar survey point in the southerly line
of Springfield Road (50 foot Right-of-Way) at a dis-
tance of 534.63 feet, a total distance of 568.29 feet
to a point in the centerline of said Springfield Road;

THENCE North 09 Degrees, 45 Minutes, 22 Seconds East,
along the easterly line of lands of the Pennsylvania
Electric Company (lands formerly of Carl Dombrowski
and Charles Dombrowski), passing over a rebar survey
peint in the northerly line of said Springfield Road at
a distance of 31.97 feet a total distance of 887.35
feet to a rebar survey point;

THENCE North 07 Degrees, 45 Minutes, 30 Seconds East,
continuing along the easterly line of lands of the
Pennsylvania Electric Company (lands formerly of said
Dombrowski), a distance of 252.56 feet to a rebar
survey point;

THENCE North 08 Degrees, 32 Minutes, 00 Seconds East,
continuing along the easterly line of lands of the
Pennsylvania Electric Company (lands formerly of said
Dombrowski), a distance of 309.98 feet to a rebar
survey point;

-
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7
THENCE North 09 Degrees, inutes, econ&s East,
continuing along the easterly line of lands now or
formerly of Joseph & Barbara Mozdy, a distance of

452.16 feet to a rebar survey point;

THENCE North 09 Degrees,- 32 Minutes, ‘ 01 Secondsl West,
continuing along the easterly Tine of lands of said
Mozdy, a distance of 208.73 feet to a rebar survey

point; ! . '

THENCE North 09 Degrees, 09 Minutes, 42 Seconds East,
continuing along the .easterly line of lands of said
Mozdy, a distance of 377.02 feet to =a rebar survey

point;

THENCE North 35 Degrees, 54 Minutes, 40 Seconds East,
continuing along the easterly line of lands of said
Mozdy, a distance of 18l1.57 feet to a rebar survey

peint;

THENCE North 09 Degrees, 46 Minutes, 10 Seconds East,
continuing along the easterly line of lands of said
Mozdy, a distance of 90.00 feet to a rebar aurvey
point;

THENCE northwardly, continuing along the easterly line
of lands of said Mozdy and along a curve to the left
having a radius of 4670.24 feet, passing over a rebar
survey point in the southerly line of Croas Station
Road (50 foot Right-of-Way) at a arc length of 574.01°‘,
said curve having a total delta angle of 7 Degreea, 20
Minutes, 56 Seconds, a total arc length of 599.02 feet
to a point in the centerline of said Cross Station
Road;

THENCE South 89 Degrees, 15 Minutes, 15 Seconds East,
along said centerline of Cross Station Road a distance
of 0.77 feet to a point;

THENCE North 01 Degrees, 17 Minutes, 48 Seconds East,
along an easterly line of lands the Pennsylvania Elec-
tric Company (lands formerly of the Estate of Augustine
Mandarino), passing over a rebar survey point in the
northerly line of said Cross Station Road at a distance
of 25.00 feet, a total distance of 194.36 feet to a
rebar survey point;

10
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THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
continuing along an easterly line of lands of the
Pennsylvania Electric Company (lands formerly of said
Estate of Augustine Mandarino), passing over a rebar
survey point in the southerly line of U.S. Route 20
(120 foot Right-of-Way) at a distance of 3083.95 feet,
a total distance of 3152.87 feet to a point in the
centerline of said U.S. Route 20;

'] [}

THENCE North 60 Dagrees., 33 Minutes, 39 Seconds East,
along the said centerline of U.S. Route 20, a distance

of 1.16 feet to a point;

THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
along an easterly line of lands of the Pennsylvania
Electric Company (lands formerly of the John Stewart,
et ux), passing over a rebar survey peint in the north-
erly line of said U.S. Route 20, at a distance of 68.92
feet, a total distance of 185.61 feet to a rebar survey
point;

THENCE North 62 Degrees, 13 Minutes, 50 Seconds West,
continuing along the lands of the Pennsylvania Elec-
tric Company (lands formerly of said Stewart), a dis-
tance of 10.17 feet to a rebar survey peoint:

THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
along an easterly line of lands of the Pennsylvania
Electric Company (lands formerly of said Stewart and
lands formerly of George Holliday), passing over a
iron survey point at a distance of 1704.40 feet, a
total distance of 3562.39 feet to a rebar survey peoint;

THENCE North B89 Degrees, 57 Minutes, 50 Seconds West,
along a easterly line of lands of the Pennsylvania
Electric Company (lands formerly of said Holliday), a
distance of 4.00 feet to a rebar survey point:;

11
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THENCE Noxth 00 Degrees, 02 F'ﬁg:%@g@? 10 @Ecgz%y East,
along an easterly line of lands of the Pennsylvania
Electric Company (lands formerly of said Holliday).,
passing over rebar survey points 1in the southerly and
northerly lines of the New York, Chicago and St, Louis
Railroad at distances of 490.48 feet and 553.86 feet,
passing over a rebar suxvey point at a distance of
1033.20 feet and passing over a rebar survey point in
the southerly line of West Middle Road (50 foot Right-
of-Way) at a distance of 1774.04 feet, a total distance
of 1799.04 feet to a point in the centerline of said

Middle Road;

THENCE North 89 Degrees, 59 Minutes, 38 Seconds East,
along the centerline of sald West Middle Rcad, a dis-

tance of 2.50 feet to a point;

THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
along an easterly line of lands the Pennsylvania Elec-
tric Company (lands formerly of Donald J. Frey, et ux),
passing over a rebar survey point in the northerly line
of said West Middle Road, at a distance of 25.00 feet,
a total distance of 192.34 feet to a irom survey point;

THENCE North 89 Degrees, 57 Minutes, 50 Seconds West,
continuing along the lands of the Pennsylvania Electric
Company (lands formerly of said Frey), a distance of
79.50 feet to a iron survey point;

THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
along an easterly line of lands of the Pennsylvania
Electric Company (lands formerly of sajd FPrey), a dis-
tance of 1613.19 feet to a rebar survey point in the
southerly line of lands of the Pennsylvania Electric
Company (lands formerly of the U.S. Steel Corporation);

THENCE North 89 Degreeas, 24 Minutes, 07 BSeconds East,
along said southerly line of lands of the Pennsylvania
Electric Company (lands formerly of said U.S. Steel
Corporation), a distance of 88.00 feet to a iron survey
point;

THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
along an easterly line of lands of the Pennsylvania
Electric Company (lands formerly of said U.S. Steel
Corporation), a distance of 918.46 feet to a rebar
survey point;

12

s ogpa




* Case 1 06-cv-00085-SJM  Document 10

LI - A e

Filed 07/28/2006_ _Page 16 of 17
THENCE North 89 Degrees, 357 lifnu'ges. 30 ageconds West,
continuing along lands of the Paennsylvania Electric
Company (lands formerly of said U.S. Steel
corporation), a distance of B.50 feet to a rebar survey

point; )

THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
along an easterly line of lands of the_ Pennsylvania
Electric Company (lands formerly of said U.S. Steel
Corporation), a distance -of' 636.00 feet to a rebar

survey point:;

THENCE South 89 Degrees, 57 Minutes, 50 Seconds East,
continuing along lands of the Pennaylvania Electric
Company (lands formerly of the U.8. S8Steel Corporation),
a distance of 8.50 feet to a rebar survey point;

THENCE North 00 Degreas, 17 Minutes, 20 Seconds East,
along an easterly line of lands of the Pennsylvania
Electric Company (lands formerly of said U.S. Steel
Corporation), a distance of 1132.01 feet to an iron
survey point;

THENCE North 00 Degrees, 28 Minutes, 20 Seconds West,
continuing along an easterly line of lands of the
Pennsylvania Electric Company (lands formerly of said
U.S. Steel Corporation), a distance of 450.02 feet to
an iron survey point;

THENCE North 00 Degrees, 02 Minutes, 10 Seconds East,
continuing along an easterly line of lands of the
Pennsylvania Electric Company (lands formerly of said
U.S. Steel Corporation), a distance of 495.72 feet to a
rebar survey point;

THENCE northwardly, continuing along an easterly line
of lands of the Pennsylvania Electric Company (lands
formerly of said U.S. Steel Corporation) and along a
curve to the right having a radius of 1351.29 feet, a
delta angle of 18 Degrees, 20 Minutes, 30 Seconds, an
arc length of 432.58 feet to a rebar survey point;

THENCE northwardly, continuing along an easterly line
of lands of the Pennsylvania Electric Company (lands
formerly of said U.S. Steel Corporation) and along a
curve to the right having a radius of 1289.07 feet, a
delta angle of 27 Degrees, 30 Minutes, 40 Seconds, an
arc length of 618.96 feet to a rebar survey peint:;

13
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THENCE northwardly, continuing along an easterly .line
of lands of the Pennaylvania Electric Company (lands
formerly of said U.S. Steel Corporation) and along a
curve to the right having a radius of 1344.20 feet, a
delta angle of 26 Degrees, 21 Minutes, 10 Seconds, an
arc length of' 618.26 feet to a rebar survey point in
the southerly line of lands of Conrailg;

THENCE South B85 Degrees, 50 Minutes, 25 Beconds East,
along said southerly ljine of lands of Conrail, a dis-~
tance of 250.00 feet to a point and the point of begin-~

ning;

Containing 62.594 Acres, of land therein net measure.

Excepting and reserving all rights or interests that
government agencies, municipalities or highway depart-
ments may have regarding the follaowing:

West Middle Road, U.S. Route 20, Cross Station Road,
Springfield Road, Neiger Road and Interstate Route 90.

Prepared by: William J. Mechlenburg, Jr., P.L.S.
Asaociate
David James Laird Associates

14



AGREEMENT FOR SALE OF REAL ESTATE

THIS AGREEMENT, made thus Lﬂ‘ day of September, 2005, by and between:

SELLER MATERIAL RECOVERY GROUP OF ERIE, INC,, an Ohio corporation, with an
address at P.O. Box 1102, Chaidon, OF, 44024, hereinafier called "Seller",

AND

BUYER NORTHWEST PENNSYLVANIA TRAIL ASSOCIATION, a Pennsylvania non-
profil corporation, with an address at 3505 Tanage1 Dnive, Erie, PA, 16506,
hereinafie: called "Buyer",

WITNESSETH THAT: Seller and Buyer, in consideration of the mutual promises
hesemafier set forth and mtending to be legally bound hereby, covenant and agree as follows:

1 PROPERTY AND TITLE. Seller shall, on the date herenafte; specified, by deed
of special warranty, well and sufficiently grant and convey unto Buyer, m fee sunple, clear of al]
liers and encumbiances, except as heremafier set forth, good and markeiable title (and such as
will be msurable by any 1esponsible uitle insuiance company at regular 1ates) to all that certan
picce or parcel of land, together with the buldings and improvements erected thereon, located in
the Township of Guaid, County of Erie, and Commonwealth of Pennsylvama, heremnafier called
the "Prope:ty,” and being more particularly described as follows

Address 11101 Radge Road
Lot Size Approxiumately 15 acres
Index No (24) 8-62-1 00

2 PIURCHASE PRICE As consideration for the conveyance of the Property, the
Buye1 covenants and agiees to pay to the Seller the sum of Eighteen Thousand dollars
($18,000 00), money of the United States, payable as foliows

a $1 00 Earnest Money Deposit 1 cash or check upon the signing of this
Agieement, receipt whereof 15 heieby acknowledged to be held in esciow by counsel for the
Buya,

b $6,000 00 to be paid m cash or by certified check at the time of close of
sale and delivery of deed,

c $6,000 00 to be paid 1 cash or by cerufied check on or before September
30, 2006,

c The balance of $6,000 00 to be 10 be paid i cash or certified check on o
before September 30, 2007 At the tune of closing Buyer shall execute a promsssory note and
mortgage 1n favor of Seller m a forin satisfactory to counsel for Seller m orde: to secure this

EXHIBIT
| s




Case 1 06-cv-00085-SUM  Document 10  Filed 07/28/2006 Page 2 of 5

repayment obligation No interest will be due on the two mstallment payments unless such
payments are not made in a timely manner by Buyer In the event that any payment is not made
on or before the due date, intcrest shall be due and payable at the rate of 6% on any unpaid
balance

3 CONTINGENCIES. This Agreement 1s contingent upon each of the conditions
sel forth below. Inability of the responsible party to satisfy such conungencies on or before the
date of settlement (or such shorter period as may be indicated herembelow) shall, at the option of
the Buyer, 1ender this Agreement null and void, and any Eamest Money Deposil made under this
Agreement shall be refunded immediately The contingencies are as follows:

a Buyer, at Buyer's expense, procuring a satisfactoly environmental site
assessment (1 Buyer’s sole and rcasonable opinion), indicating no evidence of violations of any
enviioaunental laws, regulations o1 ordmances, whether {ederal, state o1 local.

b Buye, al Buyes's expense, procuxing a wetland delineation of the Property
showing no jurisdictional wetlands present upon the Property that would frustrate Buyer’s
intended development of the Property as a bicycle trailhead

4 CLOSING Unless otherwise agreed, a closing shall be held on or before
September 30, 2005 at the office of counsel for the Buyer.

5 PRORATION ITEMS Real estate taxes shall be prorated as of the date of close
as Jevied and assesscd

6 REALTY TRANSFER TAX Realty Transfer Tax 1o be paid equally by Sellea
and Buyet

7. DOCUMENTS. Each party shall pay the cost of preparation of deeds, morigages,
and othe:r papers executed by them Each party shall also pay 1ts own closmg costs

8 POSSESSION Buye: shall be entitled to exclusive possession of the Pioperty at
the time of closing Sellel covenants to deliver the Property to the Buyer at the 1ime of closing in
1ts present conditicn and free and cleas of any equipment, trash o1 debris Seller shall 1emove the
old trailer, two contamers, fue] tanks and any rubbish around the traile1. Sellex shall not be
requued to remove the old rathoad ties or imbers fiom the Pioperty  Seller further covenants
that 1t shall not commut waste at or upon the Pioperly Seller hereby represents and warrants that
on and aftex the closing date, no other party shail have any possessory mterests in the Property
ner 1o the adjacent real property (excluding only the easement m favor of the Pennsylvama
Electiic Company dated February 17, 2000) described m a Donation Agreement concurrently
execuled by the parties heielo, consisting of approximaiely seven miles of bicycle tail
(hereinafter “Trail”) To the extent that Seller has previously granted any license to any other
party to utilize the Propeity or the Trail for any purpose, Seller hereby further represents and
wanants that such license shall be revoked by Seller within 24 hours of the closing on the
Pioperty

o
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9 ZONING The Property 1s zoned

10 RISK OF LOSS If, when nexther the legal title nor the possession of the Property
has been transferred to Buyer, all or a matenal part thereo{ 1s destioyed without the fault of
Buyer o1 1s taken by emineni domain, Seller cannot enfoice this Contract and Buyer shall, at lus
option, thereupon be entitled to 1ecover the Earnest Money and all monies paid on account of the
puichase price, 1n which event both parties shall be relieved of all hability hereunder.

11. MUNICIPAL IMPROVEMENTS. Seller warrants that no notice of any
municipal body or other public anthority has heretofore been se1ved upon hum 1equiring work 1o
be done or imp1ovements to be made upon ihe Property, and that he has no knowledge of the
enactment or adoption of any ordinance or resolution by any such body or authority authorizing
work or improvements for wiuch the Pioperty may be assessed Buyer will comply, at Buyer's
own expense, with the requirements of any and all such notices which may be 1ssued afier the
date of this Agieement and will pay for all woik and improvements commenced or ordered by
such body or authority afler the date of this Agreement which may become a lien against the
Property.

12. HAZARDOUS WASTE. Seller warrants that Seller has no knowledge, actual o
otherwise, of any residual waste, as defined by the Pennsylvama Solid Waste Management Act,
1ts amendments and any rules and reguiations promulgaied theieunder, or hazardous waste o1
substances, as defined by state and federal law, including the Pennsylvania Solid Waste
Management Act, the Hazardous Sites Cleanup Act, the Resource, Conscrvation and Recovery
Act; the Comprehensive Environmental Response, Compensation and Liability Act, their
amendments and any rules and regulations promulgated thereunder, baving been o1 which 1s
presently being stoied, treated, or disposed of on o1 about the Property

13 TENDER Formal iender of an execuied deed and/or purchase money 1s hereby
warved.

14 DEFAULT BY BUYER In the event of default by Buyez, Seller may, at Seller's
scle ootion, elect to

a Retain the Earnest Money and all momes paid on account of the puichase
price as liquidated damages, in which case this Agieement shall become null and void and both
parties shall theieupon be 1eleased of all further Lability hereunder It is hereby agieed that,
without re-sale, Seller's damages will be difficu]t of ascertainment and that the Eainest Money
and all monues pa:d on account of 1he purchase price will constitute a reasonable hquidation
theieof and not a penally

In heu thereof, Lowever, Seller may elect either o1 both of the following
1emedies:

b Apply the Earnest Money and all monies paid on account of the purchase
price lowaid the purchase price and proceed with an action for specific performance, and/or

3
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c Apply sard momes toward Seller's Joss on the re-sale of the Property and
proceed with an action at law for all damages sustained by Seller

Provided, however, that no such election of (b) or (c) shall be final and exclusive
unul full satisfaction shall have been received

15. DEFAULT BY SELLER In the event of default by Seller, Buyer may, at Buyer's
sole option, elect 1o

a. Waive any claim for loss of bargain, in which event Seller hereby agrees
to repay to Buyer the Eamest Money and all monies paid on account and, 1n addition, 1eimburse
Buyer for a1l dnect, out-of-pocket costs and expenses (1 ¢, title cxamination, survey, and
attomney's fees)

In lieu thereof, howevel, Buyer may elect either or both of the following
remedies

b An action for specific performance, and/or
c An action al ]Jaw for damages including loss of bargain.

Provided, however, that no such election of (b) or (c) shall be final or exclusive
unti] full satisfaction shall have been recejved.

Provided further, however, that in the event Seller shall fail or be unable to deliver
tile to the Pioperty as herewn provided on account of title defects which Buyer 1s unwilling to
waive and Seller notifies Buyer that Selle: 15 unable to complete seftlement hereunder
notwithstanding Sellex's good faith efforts 10 do so, then this Agreement shall auntomatically be
null and void, and all carnest money shall be returned forthwith 10 Buyer as Buyet's sole remedy

16 TIME OF ESSENCE As to all time periods set forth herein, time shall be
considered 10 be of the essence of this Agreerment.

17 PERMITTED ENCUMBRANCES Buyer shall take tille o the Property subject
to the following' (a) buiiding and use 1estrictions of record, (b) vehicular or pedestrian
easemenis of record affect:ng the Property and being contiguous 10 the front, rear, or side lot
line; (c) wate1, sewer, gas, electric, and telephone Iines o1 easements therefor of 1ecord, provided,
howevei, {hat said lines or easements shall not adversely affect the use of the Property for
Tesidential purposes or at any ime requne the removal or alteration of the piesent existing
dwelling(s) or appurtenant structures thereon; (d) prio1 grants, reservations or leases of coal, o1l,
gas, o1 other minerals as shown by instruments of 1ecord, and (&) easements apparent upon
inspection of the Property, as long as none of the foregoing frustrate Buyer's mntended
developiment of the Pioperly as a bicycle nailhead

4
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18 ENTIRE CONTRACT This Agreement constituies the entire contract between
the parnes heefo and there are no other understandings, o1al or wniten relating {o the subject
matter hereof. This Agreement may not be changed, modified or amended, in whole or 1n part,
excepl in writing, stgned by all parties

19 BINDING EFFECT. This Agreement and all of is tenns and conditions shall
extend 1o and be binding upon the parues hereto, and upon their respective heirs, executors,
administrators, successors, and assigns

20 PROHIBITION AGAINST ASSIGNMENT. This Agreement shall not be
assigned or tiansferred by the Buyer without the written consent of the Seller being first
obtaincd.

21 COVENANT NOT TO RECORD Buyer will notiecord this Agreement. Any
recording of this Agreement shall constitute a defanlt hejeunder on the part of the Buyer. Seller
and Buyer agree to keep this Agreement and all of 1ts teums confidential

WITNESS the due execution hereof the day and year first above wnitten

SELLER:
MATERIAL RECOVERY GROUP OF ERIE, INC.

BY M 0’—— (i (SEAL)

Richard A Sommers, President

BUYER:

NORTHWEST PENNSYLVANIA TRAIL
ASSOCIATION

o~ (SEAL)

ckengost, Presidgnt

#§50553
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DONATION AGREEMENT

THIS DONATION AGREEMENT is mads and entered into as of the Z2e{Tday of
September, 2005, by and between RICHARD A. SOMMERS,, his heirs successors or assigns, ,
whose address is 10585 Somerset Drive, Chardon, Ohio 44024, hereinafier referred to as the
"Granior", and NORTHWEST PENNSYLVANIA TRAIL ASSOCIATION, a Pennsylvania
non-profit corporation, whose address 1s 3505 Tanager Drive, Erie, PA, 16506, heieinafier
referred to as the "Grantee".

WHEREAS, the Grantor is the owner in fee simple of certain real property
situated in the Township of Girard and Township of Conneaul in Eiie County, Pennsylvania,
consising of approximately seven 7 nules of trail and moie specifically identified in Exhibit A,
atiached herelo and made a part hereof (hereinafier 1eferred 1o as the "Property") and Grantor
desires to donate {he Property to the Grantee, a non-profit, 501-(c)(3) corporaiion;

WHEREAS, prior io making fhe donation, Grantor desires to allow the Grantee to
use the Property fo1 activities associated wiih the purpose of the Grantee; and,

WHEREAS, the Giantor and the Grantce agiee 1o be bound by the following
terins and conditions: .

1. Grantor shall convey the Property to Graniee on or before January 3, 2006
by Quitclaim deed, fiee and clear of all liens and encumbrances, except fo1 restrictions of 1ecord
as of the date of this Agreement, zoning ordinances, taxes and assessments not currently due and
payable. Grantor’s obligation to wransfer the property is contingent on the Giantees completion of
all necessary rail banking documenis and filings with the Surface Tiansportation Boaxd 1o
Peserve the property*s intexim trail status

2 Bffective immediately and at all times prio1 1o the conveyance date in
Paragraph 1 above, Granior hereby leases the Property {o Grantee to be used {o1 any lawful
purpose associaled with the aclivities of Grantee. In consideration of this giant of lease, Grantee
heieby covenants and agiees that it will maintan the Property and pay all real ssiate taxes
associated with the Property (including its pro rata share for any amounts previously paid by
Granior). Grantes heieby agrees to indemnify and defend Grantor from any liability associated
with the use of the properly unless such liability 15 due 10 the fault or negligence of the Grantor,
Grautee covenanis and agiees to utilize the Piope:ly as a {rail unde: the Pennsylvania Rails to
Tiails Act (32 Pa.C.S.A. §5611 et seq.) and theieby provide liablity proiection to both Grantor
and Grantee as sei forth a1 32 Pa.C S.A §5621.

3, In the event 1hat the Granice is dissolved, or otherwise ceases to existasa

8

[

non-profit organization, the property shall be donated 1o another similar non-profit organization g1 50\8’ A

10 be selected by the Graniee with the reasonable approval of Grantor.

4. The Granfor agrees 1o have an appraisal perfcrmed at its own expense in
ordex 1o determine the fah market value of the property being donated on. or before the date of
the closing,

awy
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5 The Grantee's obligation 10 accept the property 1s contingent upon each of
the conditions sel fozth below on or before December 31, 2005. Inability of the 1esponsible party
{o satis{y such confingencies on or before such date shall, at the option of the Grantee, render this
Agreement null and void. The contingencies axe as follows:

a. Grantee, at Graniee's expense, procuring a satisfactory
environmental site assessinent (in Grantee’s sole and reasonable opinion) of the property,
indicating no evidence of violations of any environmental laws, 1egulations or
ordinances, whethe: federal, state or local.

b. Graniee, at Giantee's expense, procuring a wetland delineation of
the Property showing no jurisdictional wetlands present upon the popesty that would
frustrate Giantee's intended development of the property as 2 bicycle trail.

c. The successful close and sale of 11101 Ridge Road (Erie County
Tax Index No. (24) 8-62-1.0) (i.e. the trail head) from the Grantor to the Grantee on or
before September 30, 2005.

6. Grantor represents and wananis thal no other party or parties has/have
any possessmy interests mn the Property. Granior covenants and agrees that it shell not interfers
with any activities of the Ghaniee at the Property (assuming such aclivities are lawful and
consisient with the terims of this Agreement) no shall it mortgage or pledge any interest in the
Pioperty to any other pearty nor shall it restrict or otherwise encumber the Property in any way.

7. Grantor shall be pexmitted & period of 24 months from the date of the
recording of the deed to re-enter the Property for the purpose of removing the cut stone tunnel
from the Property. Grantoi shall replace the cut stone tunnel with a 20" wide culvert. Grantor
shall insure that the current stream crossing at the Property is prese;ved either in its mesent form
ot in a form that serves the same purpose or function. All work authorized hereunder shall be
done in full compliance with all applicable environmental laws, regulations and ordinances,
whethel local, siate or federal, including any municipal land use laws or 1esirictions and in a
manner that presents a minimal amount of disruption to the Gieniee's activities at the Property.
Grantor will indemnify and defend Grantee from any liabilily occasioned by Granto1's
negligence or Gianto's bieach of this provision

8 The parties acknowledge that in the event of a breach by either party of its
obligations set forth heaeundey, actual damages would be difficull or impossible to discern and
therefore {he non-breaching party shall be entiiled to equtable relief] including specific
pe1formance and injunctive relief in order to ecompel the bieaching party to abide by the terms of
s Agreement.

9 This Agteement shall be governed by the laws of the Commonwealth of
Pennsylvania.



Case 1 06-cv-00085-SJM  Document 10  Filed 07/28/2006 Page 3 of 5

delivered as of the day and year first above writien,

10.  If any portion of this Agrecment is held to be unenforceable or invalid, the
remaining portions of the Agreement shall remain in full effoct.

IN WITNESS WHEREOF, this Donation Agreemeni has been executed and

GRANTOR:

A 630554

Richerd Agmﬁm

GRANTEE:
NORTHWEST PENNSYLVANIA.
TRAIL ASSOCIATION

-

BY:
Kathy ost, Presid
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EXHIBIT A

Property in Girard Township:

Erie County Tax Index No. (24) 7-22-19;
Erie County Tax Index No (24) 7-25-6.0;
Erie County Tax Index No. (24) 8-62-11;
Erie County Tax Index No. (24) 8-63-22,
Brie County Tax Index No. (24) 20-67-24;
Erie County Tax Index No. (24) 20-68-12;
Erie County Tax Index No (24) 21-72-3.0;
Ene County Tax Index No. (24) 21-72-4 0
Property in Conncaunt Township:

Eae County Tax Index No. (4) 5-10-11.

Filed 07/28/2006 Page 4 of5
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December 30, 2005

Material Recovery of Erie Inc.
P.O. Box 1102
Chardon, Ohio 44024

and

Northwest Pennsylvania Trail Association
3505 Tanager Drive
Erie, Pa 16505

Please be advised that by mutual agreement of the above referenced parties, we
hereby extend the lease interest as defined in Section 2 of the Donation Agreement for
the former railroad right of way in Girard and Conneaut Townships, Pennsyivania for a
period of 90 days.

A L St (2[5 /e5

Matdrial Recovery of Erie, Inc. Date !

-

saMlpbodingd Pt _/2/oc
Northwest Ivania Trafl Association Date
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Only the Westlaw citation is currently available
United States District Court,
W D Pennsylvania
Victoria WHEELER, et al., Plaintiff,
v
MATERIAL RECOVERY OF ERIE, INC , et al , Defendants
C A No. 06-85 Ene
March 30, 2007

Donald_B_Smith, Pittsburgh, PA, for Plaintiffs

Willam Morton, Agresti, Marton & Moore, Neal R _Devlin, Knox, Mclaughlin, Gornall & Sennett, Erie,
PA, Walter A _Bunt,_Xr., Arnold D Dodderer, Kirkpatrick & Lockhart Nicholson Graham, Chad Allen
Wissinger, Burns, White & Hickton, Pittsburgh, PA, for Defendants

MEMORANDUM OPINION

SEAN ] McLAUGHLIN, ]

*1 This matter 1s before the Court upon a Motion to Dismiss or, in the alternative, for Summary
Judgment, filed by Defendants' Northwest Pennsylvama Trail Association and Materlal Recovery of
Ene, Inc , as well as Motions to Dismiss filed by Defendant FirstEnergy Corp and by Defendant

Canadian National Railway t™N!

EN1_Given our ultimate decision to refer this matter to the Surface Transportation Board

for the reasons discussed nfra, we do not address the mernits of the other arguments
advanced by FirstEnergy and Canadian National Railway

I. BACKGROUND

A. The Federal Rallbanking Law

In 1983, Congress enacted Section 8(d) of the National Trails Systems Act, 16 U S C §.1247(d)
(hereinafter, the “Railbanking Act”) to preserve the country's rapidly chisappearning ratlway corridor
infrastructure for future rail service and energy efficient transportation uses by permitting inactive
corridors to be used on an interim basis as traills The Railbanking Act i1s triggered when a railroad
desires to terminate its common carrier obligation to provide freight rail service on a line, an actien
requiring approval from the Surface Transportation Board (“"STB") FN2 g5 usC _.§.109Q3 When a
qualified entity desires to negotiate with the raiiroad concerning the preservation of a corndor for
future rail and interim trail use, it must request that the STB issue a railbanking order (known as a
Certificate of Interim Trail Use ("*CITU") or, as in this case, a Notice of Interim Trail Use ("NITU") by
filng a statement of willingness to assume legal or financial responsibility over the corridor until such
time as 1t 1s needed again for rail service 49 C.FR § 1152 29(a)

FN2 Pnior to the creation of the STB by Congressional act effective January 1, 1996, this
role was filled by the Interstate Commerce Commission

Railbanking 1s voluntary on the part of the railroad The Railbanking Act does not require the rariroad
to transfer the nght of way for that purpose, nor impose any new obligations or restrictions on the

http //web2 westlaw com/result/documenttext aspx”rltdb=CLID_DB51118108&docsample  8/10/2007
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rallroads Rather, it allows the railroad to choose to discontinue rail operations "for an indefinite
period whiie preserving the raif corndor for possible reactivation of service in the future,” Preseault v .
ICC, 494 S 1, 6 n 3(1990), or to fully abandon the nght of way and thereby permit state laws of
reversion to take effect Where a NITU or CITU 1s 1ssued and a railbanking agreement I1s concluded,
the corridor remains subject to the federal authonty of the STB for so long as the trail use continues,

F 3d 580, 583 (D C Cir 1996)

B. Factual Background

This case Involves a six-mile long strip of land (the “Trail”) that, prior to 1973, served a railway hne
owned and operated by Penn Central Raillroad Penn Central did not hold title to the iand in fee
simple, but rather, according to Plaintiffs, possessed an easement for rallroad purposes, obtained by
condemnation awards and releases The Plaintiffs are the owners of the parcels of land adjacent to
the Trail, as well as possessors of the reversionary interests in the Trail itself

In 1973, Penn Central petitioned for, and was granted, permissicn to abandon service on the line
(Complaint § 17) In 1976, Penn Central quitclaimed the Trail and the railway line to Bessemer & Lake
Erie ("B & LE"), a subsidiary of Defendant Canadian National Rallway From 1976 until 1989, the Trail
remained unused (Complaint Y 21)

*2 In August, 1989, B & LE entered into a contingent agreement with Defendant Material Recovery
to convey its quitclaim interest in the Trail to Material Recovery as part of the process of railbanking
the Trail (Complaint q 22) On January 8, 1990, the Surface Transport Board ("STB") granted a NITU
to B & LE and, subsequently, the Trail was properly railbanked and transferred to Material

Recovery ( See January 8, 1990 Decision of the Interstate Commerce Commission {*1990 ICC
Decision”), Complaint, Ex B; Complaint § 24) From 1990 to 1997, Material Recovery salvaged
what remained of the raillway ine and removed the underlying fill, but, according to Plaintiffs, never
developed hiking or biking trails on the Trail (Complaint 9 25)

In 1997, Material Recovery entered into bankruptcy and, as part of the bankruptcy proceeding,
sought leave to grant the Pennsylvania Electnc Company ("Penelec”) a utility easement over the Trail
{Complaint § 26; Complaint, Ex D) While in bankruptcy, the Plaintiffs intervened in the bankruptcy
proceeding and asserted that their reversionary interests in the Trail's right of way had vested prior to
1990 as a result of the railway line falling out of use {Complaint § 27) The Bankruptcy court referred
the Plaintiffs’ challenge to Material Recovery's ownership of the Trail to the STB and, in 1997, the
STB reopened the 1990 proceedings and 1ssued a decision clanfying and re-affirming the railbanked
status of the Trail

Essentially, the STB reviewed the history of the Trail described above and concluded that, in 1990,
the Trail had been properly rallbanked (1997 Decision of the Surface Transportation Board (*1997
STB Decision”), Complaint, Ex C) It further stated that, "[blased on the evidence presented, we
conciude that the property has not reverted to adjacent iandowners ¥ ( Id ) The STB couched its
decision as an “advisory opinion” because It recognized that the property was under the jurisdiction of
the bankruptcy court, and that, therefore, the final determination of legal ownership rested with that
court The STB further observed that “any agreement of sale between [ Materlals Recovery and
Penelec] would require the continued preservation of the right-of-way for recreational use by the
public or for reconversion to rall use” and that “to ensure continued rail banked status of the right-of-
way, [Materials Recovery and Penelec] must comply with 49 CF R _1152 29(f) ” (Id) The
Opimion, thereafter, quoted the applicable regulation, which provides that:

{1) When a trail user intends to termmate trial use and another person intends to become a trail user
by assuming financial responsibility for the nght-of-way, then the existing and future trail users shall
file, Jjointly

{1) A copy of the extant CITU or NITU; and
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(1) A Statement of Willingness to Assume Financial Responsibility by the new trail user

(2) The parties shall indicate the date on which respensibility for the right-of-way is to transfer to the
new trial user The Board wiil reopen the abandonment or exemption proceeding, vacate the existing
NITU or CITU; and issue an appropriate replacement NITU or CITU to the new trail user

*3 (Id) (cting 49 C F R 1152 29(f))

Ultimately, the bankruptcy court permitted Material Recovery to sell a utility easement over the
Trail nght-of-way to Penelec, but dechned to make a determination as to ultimate ownership
(Bankruptcy Court Order, Complaint, Ex D).

In 2005, Material Recovery and the Northwest Pennsylvania Trail Association ("NWPTA”) entered
into an agreement whereby the NWPTA purchased property other than the Trail from Material
Recovery In addition, the parties entered into a separate agreement styled a “Donation Agreement”
that contemplated the future donation of the Trail to NWPTA on or before January 3, 2006.
(Agreement of Sale and Donation Agreement, Defendants' Concise Statement of Matenal Facts, Exs
D and E) Due in large measure to the pendency of this lawsuit, the Trail was never donated pursuant
to the terms of the Donation Agreement

On April 11, 2006, Plaintiffs filed this suit, alleging that Materijals Recovery and the NWPTA had
violated the provisions of 49 C F R 1152 29(f) by transferring ownership of the Trail without fulfilling
the regulatory requirements described therein. Plaintiffs assert jurisdiction under 28 U S C _§_1336{a)
and 28U SC §1331

I1. STANDARD FOR REVIEW

Summary judgment i1s proper “if the pleadings, depositions, answers to interrogatornes and
admissions on file, together with the affidavits, if any, show that there 1s no genumne Issue as to any
matenrtal fact and that the moving party 1s entitled to judgment as a matter of law " Fed R Civ P _56
(c) In order to withstand a motion for summary judgment, the non-moving party must "make a
showing sufficient to establish the existence of {[each] element essential to that party's case, and on
which that party will bear the burden of proof at trial * Celotex_Corp v _Catrett, 477 U S _317, 322
(1986) In evaluating whether the non-moving party has established each necessary element, the
Court must grant all reasonable inferences from the evidence to the non-moving party Knabe_v
Boury Corp, 114 F 3d 407, 410, n 4 {3d Cyr 1997) (citing Matsushita Elec _Indus _Co _v _Zenmth Radio
Corp, 475U S 574 (1986)) "Where the record taken as a whole could not lead a reasonable trier of
fact to find for the non-moving party, there 1s no ‘genuine 1ssue for trial '™ Id (quoting Matsushita,

475U S at 587)

II1. ANALYSIS

The engine that drives the present suit i1s the Plaintiffs' conviction that, prior to 1990, the various
properties comprising the Traill had been legally abandoned under Pennsylvania state such that their
reversionary mterests were triggered In essence, they believe that the Traill was improperly
railbanked in 1990, and that, therefore, the 1997 STB decision erred in re-affirming the Trail's
railbanked status ( See Plaintiffs' Memorandum in Response to Defendants' Motion to Dismiss
{(*"Memo In Response”), Dkt # 15, pp 18-21)

However, pursuant to 28 US C §§ 2321 and 2342(5), an order of the STB 1s subject to exclusive
review (n the United States Court of Appeals in the Circuit within which the property I1s located Id
"The court of appeals (other than the United States Court of Appeals for the Federal Circuit) has
exclusive junisdiction to enjoin, set aside, suspend (in whole or in part), or to determine the vahdity of
{5) all rules, regulations, or final orders of the Surface Transportation Board made reviewabie by
section_2321 of this title " 28 U S C § 2342(5) Thus, absent a timely appeal to the appropniate
Circuit Court, an STB order cannot be directly or collaterally attacked in any other court See B F
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Goodrich Co _v_Northwest Industries, Inc , 424_F 2d 1349, 1352-53 (3rd Cir 1970)
*4 Having failed to perfect a timely appeal of the 1990 ICC and 1997 STB orders to the Court of
Appeals for the Third Circuit, Plaintiffs rely on 28 U S C _§_1336(a), which states that “the district
courts shall have junsdiction of any civil action to enforce, in whole or in part, any order of the
Surface Transportation Board " Id In this instance, Plaintiffs are seeking to enforce the directive in
the 1997 STB advisory opinion that required the parties to comply with the applicable regulatory
provision for a transfer of ownership of a raillbanked property, 49 C.F.R 1 152 29(f) Counsel for
Plaintiff conceded this point at oral argument

The Court* As I understand it, your position 1s that the NWPTA and Material Recovery are in
violation of the language at page 2 of [the 1997 STB order], which sets forth the language of 49
CFR_1152 29, s that correct?

Counsel That and similar language from the 1990 as well
(Transcript of Hearing on Motion to Dismiss (“Transcript”), January 18, 2007, p 28)

This regulatory provision, as described above, requires the STB to “reopen the abandonment or
exemption proceeding” as part of the procedure for transferring ownership of a raillbanked property to
a new trail user By filing this suit under §_1336{a), Plaintiffs essentially seek a declaration that
Material Recovery and the NWPTA violated the 1997 Crder by transferring ownership without
complying with the cited portion of 49 C.F R 1152(f} and that, as a result of this violation, the Trail
has been abandoned

The Court* Is it fair to say that primarily, and we'il talk about other issues if you think it necessary,
but 1s 1t fair to say that pnmarily what the plaintiff 1s seeking to do here i1s enforce 1n this court the
1997 order of the STB, and In seeking to enforce that order, asking for a declaration from me that
there has been noncomplance, material noncomplhiance with its terms and conditions?

Counsel That's primarily what we're concerned with
{ See Transcript, p 25)

While we acknowledge that 28 U S C _§_1336 properly vests jurisdiction in this Court to enforce the
1997 STB Order, our junisdiction to determine whether there has been a violation of the regulatory
provisions cited therein 1s not exclusive In their summary Judgment motion, Defendants’ argue that
primary jurisdiction for claims arising from 49 C E R _1152 29 rests with the STB and that,
accordingly, 1t would be proper to refer this matter to the STB for determination Primary junsdiction
is a legal doctrine pursuant to which Courts may refer matters within the specialized purview of an
administrative agency to that agency United States v_Western Pac RR, 352 U S _59, 63-64 (1956)
A referral 1s particularly appropriate where the i1ssue involved implicates the specialized knowledge of
an administrative agency and when the referral would help maintain uniformity 1n decision making
Atlantis_Express, Inc _v _Standard Transp Servs, Inc, 955 F 2d 529, 532-33 (8th Cir 1992)

*5 Each of the 1ssues raised-whether the Donation Agreement and subsequent use of the Trail by the
NWPTA triggered the requirements of 49 C F R. 1152 29, whether 1997 STB Order has been violated,
and, ultimately, and whether either of those events might result in an abandonment and reversion of
the Trail to the Plaintiff property owners-are precisely the type of i1ssues that the STB routinely
considers See, e g, Barclayv US, 443 F 3d 1368, 1374 (Fed_ Cir 2006) (*The disposition of
reversionary interests [1s] subject to the [STB's] exclusive and plenary junsdiction to regulate
abandonments of ralroad rnights of way “); Grantwood Village v Missourt Pacific.R _Co ,_95_F 3d_654,
657 _(Bth_Cir,1996) (*The ICC has exclusive and plenary authority to determine whether a rail ine has
been abandoned ") Plaintiffs do not dispute that a referral to the STB would be appropriate here,
but instead argue that practical considerations should militate against it, as demonstrated by the
following exchange

The Court Who better, particularly given the intricacies of the Raillbanking Act, iIf you will, and 1t 1s a
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rather, let's jJust say it's somewhat of a niche in the overall regulatory scheme, who better to
determine what was meant by its own order, and who better to determine whether there has or has
not been compliance with the provisions of the Railbanking Act . . than the very entity whose
resonsibility it 1s on a weekly basis to determine whether parties are or are not in comphance; isn't it
the STB, rather than this court?

Counsel In this particular case the District Court 1s going to have to, 1n the event that there's an
appeal, make a final decision based on a number of the same arguments, and it's more a matter of a
practical matter related to a financial concern for both parties, frankly, I think

The Court ... It really 1sn't your position, 1s it, that under all the facts here, the STB does not possess
certain unique expertise here, which all things being equal, it would be appropriate to go to It really
1s your position that, look 1t, judge, this has been going on for a lot of years and the shortest distance
between two points 1s a decision by you, rather than you deferring in the first distance to the STB?

Counsel I could not have put it better myself
(Transcnpt, pp 37-38)

We are certainly not unmindful of these concerns Nonetheless, in hght of the STB's institutional
knowledge of this particular case as a result of having considered these issues in both 1990 and 1997,
theur famiharnty with their own 1990 and 1997 orders, and their general experience in dealing with
issues of this nature, we find that the benefits of referring this matter to the STB significantly
ocutweigh the burdens

IV. CONCLUSION

For the foregoing reasons, the Defendants' respective motions to dismiss or, in the alternative, for
summary judgment are DENIED and this matter is referred to the Surface Transportation Board for
further proceedings

ORDER

*§ AND NOW, this 30th day of March, 2007, and for the reasons set forth in the accompanying
Memorandum Cpinion,

IT IS HEREBY ORDERED that the Motion for Summary Judgment filed by Defendants' Material
Recovery of Ene, Inc, et al, the Motion to Dismiss filed by Defendant FirstEnergy, and the Motion to
Dismiss filed by Defendant Canadian National Rallway, are DENIED This matter 1s referred to the
Surface Transportation Board for further proceedings

IT IS FURTHER ORDERED that the clerk of Court 1s Directed to mark this case closed

W D Pa ,2007
Wheeler v Material Recovery of Erie, Inc
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REAFFIRMATION AND EXTENSION OF DONATION AGREEMENT

THIS REAFFIRMATION AND EXTENSION OF DONATION AGREEMENT
1s made and entered into as of the ___ day of October, 2007, by and between RICHARD A.
SOMMERS/MATERIAL RECOVERY OF ERIE, INC., their successors or assighs, whose
address 1s 10585 Somerset Drive. Chardon. Ohio 44024, heremafter referred to as the "Grantor".
and NORTHWEST PENNSYLVANIA TRAIL ASSOCIATION, a Pennsylvama non-profit
corporation, whose address 1s 3505 Tanager Drive. Enie, PA. 16506, herenafter referred to as the
“"Grantee"

WHEREAS. Grantor and Grantce originally entered into a Donation Agreement
on September 20. 2005, whereby both parties contcmplated the future transfer of a necarly six (6)
mile long trail, subject to various conditions precedent, on or before January 3, 2006,

WHEREAS, one of the conditions expressly set out in the original Donation
Agreement was that the Grantor and Grantee first obtain approval from the Surface and
Transportation Board,

WHEREAS, Grantor and Grantee later agreed 1in writing on December 30, 2005
to extend the Donation Agreement for a period of 90 days.

WHEREAS. afier the extension period expired without ever completing the
transfer, the Donation Agrecment lapsed on its own terms,

WHEREAS, durning all relevant time periods and until the STB grants approval of
Grantor and Grantee's Joint Motion for Substitute Trail User. Grantor has and will continue to
rctain primary responsibility of the trail pursuant to 49 CFR 1152 29, and

WHEREAS. 1t 15 the intent of the parties to rcaffirm and extend the terms and
conditions of the original Donation Agreement

NOW THEREFORE, with the intent to be legally bound. the parties agree as
follows

1 Grantor and Grantee hereby agree to extend the Donation Agreement,
subject to the terms and conditions of the Reaffirmation and Extension Agreement provided
herein, for a period of six (6) months commencing on the date of the execution of this
Reaffirmation and Extension Agreement

2 As 1n the Donation Agrecment, the ultimate transfer and conveyance of
the Trail 1s expressly conditioned upon STB approval

3 Grantor hereby agrecs to convey title (o Grantee within thirty (30) days of
the STB's final determination rcgarding the Motion to Substitute Trail User

EXHIBIT




IN WITNESS WHEREOF, this Donation Agreement has been executed and
delivered as of the day and year first above written

GRANTOR GRANTEE
MATERIAL RECOVERY OF ERIE, INC NORTHWEST PENNSYLVANIA
TRAIL ASSOCIATION
BY
Richard A Sommers, President Raymond Schreckengost, President
Date Date
GRANTOR

RICHARD A SOMMERS

Richard A Sommers

Date

# 740074
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