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Encloscd for filing in STB Finance Dochet No 34818, City of Jersey Ciny et ul — Petition
Jor Declaratory Order arc the ongmal and cleven copics of Petition for Reconsideration of
Intervenors, 212 Marin Boulevard, LLC et al

A check for $200 00 payable to the Surface Transportation Board 1n payment of the filing
fee 1s enclosed Kindly rcturn a copy of this letier and the Pctition marked “FILED™ to this
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BEFORE THE

WASHINGTON, D C.

CITY OF JERSEY CITY, RAILS TO TRAILS CONSERVANCY,
PENNSYLVANIA RAILROAD HARSIMUS STEM EMBANKMENT

PRESERVATION COALITICN,

AND NEW JERSEY STATE ASSEMBLYMAN LOUIS M. MANZO -
PETITION FOR DECLARATORY CRDER
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PETITION FOR RECONSIDERATION

OF
C., 247 MANILA AVENUE L.L C.
317 JERSEY AVENUE L.L.C ,

1

L.L.
L.L.C.
L L.C., 389 MONMOUTH STREET L.L C ,
T L.L.

C AND 446 NEWARK AVENUE L L.C.

TALED
AUG 29 2007
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Carmine R. Alampi
Alampi & De Marrais
1 Unaversity Plaza (Ste 404)
Hackensack, NJ 07601
Tel.: (201) 343-4600

Fritz R. Kahn

Fraitz R. Kahn, P.C

1920 N Street, NW (8™ f1 )

Washington, DC 20036-1601
Tel.: (202) 263-4152

Attorneys for Intervenors

212 MARIN BOULEVARD, L.L.C , et al

August 29, 2007



BEFORE THE
SURFACZ TRANSPORTAIION BOARD
WASHINGTON, D.C.

STB Finance Docket No 34818
CITY OF JERSLCY CITY, RAILS TC TRAILS CONSERVANCY,
PENNSYLVANIA RATIRCAD HARSIMUS STEM EMBANKMENT
PRESZRVATICN COA™."TION,

AND NEW JERSZY STATE ASSEM2LYMAN IQUIS M. MANZC -
PEZTITION [CR DECLARATORY ORDER

PETITION FOR RECONSIDERATION
212 MARIN BOULEVARD L.L.C?F 247 MANILA AVEANCE 1..L.C.
280 ERIE STRF-T L.L.C.,, 31/ J=ZXSEY AVENUE L..L.C.,
354 CCLES STREZT L.L.C., 389 NMONMOUTH STREET ....C.,
415 BRUNSWICK ST<R=ZT L.L.C. AND 446 NEWARK AVENUE L.L.C.
Intervenors 212 Marain Boulevard L.L C , 247 Manila Avenue
L.L.C., 280 Crie Street L.L.C., 317 Jersey Avenue L..L.C., 3%54
Co_es Street L.L.C., 382 Monmouth Street L....C., 415 3runswick
Street L.L.C. and 446 Newark Avenue L L.C. (hereinaZter
collectively referred to as “Intervenors”), pursuant to 49
C.F.R. 1115.3(a), hereby petition the Board for reccnsideratior
of 1ts August 8, 200/ dec:sion (the “August 8 Decision”) n the
above-captioned matter.
The August 8 Decision concluded Lhat certain properties

referred to 1n the written dec:sion &s the “Embankment” were

“transferred to Corrail as a l-re of railrcad under ILine Ccae



1420." Decision at 6. As set forth below, the AuguslL 8
Decision involves material error and should be reversed.

1. The Board Improperly Relied on Materials Outsade the
Record and on Incompetent Evidence: The August 8 Decision
introduces numerous factual references from prior proceedings of
the Interstate Commerce Ccrnmission withoul providing a true copy
of the relevant portions of the record, as required by 49 C.F.R.
1114 5, and without limiting 1ts usc to corroboration of matters
otherwise established by the record, as required by 49 C.F.R.
1114.6. Further, the August 8 Decisior relies upcn 1nformaticn
the 3carc cr 1ts staff founa on i1nterrelL sites Ltnat were not
cited py any party, are obviously urswovm nearsay sta.erenLs,
and whose reliab:rlaity has not been aemonstrated. See Jecision
at n.l1 and n.17. Significant portions of the Board’'s reasoning
and 1ts decision are based upon factual information unknown to
the parties. Finally, the Board relies upon stalements made 1n
testimonial subm:.ssions that are plainly nct based upon personal
knowledge, but are based upgon the summary or interpretation o=l
other publicatiors tnat wouald rot themse_ves pe evigentizl. See
Decision at n.3 {Verifiec Statement o¢f Ricnaxd Ja~es ard
Historic Preservation Materials).

2. The August 8 Decision Fails to Reconcile Material
Facts: The August 8 Decision purports to £find that the

Embarkment was transferred to Cenrai_. 11 the Final Syster Plan



(YFS5P”) as a line of railroad. ILts conclusion 1s 1nadequately
explained and inconsistent wiith the record

(a) Where 1s FSP Line Code 1420 MP 1.0 to 7.07° The August
8 Decision fails to answer the preliminary question - where
exactly 1s Line Code 1420 located? The “Harsimus Branch”
identified as FSP Line Code 1420 clearly 1s not the same as the
UNJRR’s historic Earsimus Branch. Valuation Maps V.01 / ST-1
and ST-2 show +he naistcric “Harszmus Branch” as startzrng alL
Waldo Avenae (Station 0:*07) and centinuing eastward to tne
Hudsor River (Statior 78+03). When Lhese chaining station
locations are converted to miles, =the mile markers for Waldo
Avenue and the Hudson River are MP 0.0 and MP 1.47 respectively
(feet 1indicated by the chaining station divaided by 5,280 feet
per mile).! It should be noted that the maps explicitly show the
“I.C.C. Chaining” Stations and show that the branch ends at the
Hudson River near transfer bridges 3 and 4.

The August 8 Decision accepts without analys:s the
assertion that t¢he "“Empankmentz” beg-ns at VMP 1.3. There 1s
nothing :n the record to sucggest this cornclusior. [Z the
valuation maos are used and MP 1.0 i1s Zocatea at the hudson
River (Dec.s on at €), tnen tne casternmost Erpankrent property

18 located at MP -.59 (Staticn [/8+93 manus Station 46+62 /

! The conversion technigque from feet to miles demonstrated above 13

used on the wvaluation maps tLhemselves Sce Intervenors’ Reply Brief
at 15 n 11 & Ex. L.



5,280) or MP 0.88 (Station 46162 / 5,280) 1f measured from Waldo
Avenue. The Lrack maps cited by the Board consistently refer to
the Empankment properties with mileposts that are less than 1.0
even though evcry cothexr milepost refererce is between 1. anc
7 0. This strengly demonstrates that tte “~pank~er: 1s rot
located between MP 1.0 and MP 7.0.

Assuming arguecndo Lhat: the Emban“menlt oproverty starts at M2
1.3, where i1s the segment from MP 1.0 to MP 1.3? The FSP Line
Code 1420 runs from MP 1.0 to 7.0 and not MP 1.3 to MP 7.0.
There 1s no reccrd of an abandorment proccceduing. Yet the area
located tc the east of the Errpankment s "Llly developed wilLh
cermercial buildirngs, with ro kint of a railroad Fraving peen
tnere, as part of the City of Jersey City’s Harsimus Ccve Scuth
Redevelopment. See Intervenors’ Reply Braief Ex. 0Q. For
convenience, an aerial photograph of the area 1s attached to
this Petition as page A-1. The location designated by the Board

for the Embankment 1s arbitrary ana withcut support 1n the

record.
The problems are equally grea: 1f one loo<s westward -- =%
the Embankmen: property starts at MP 1.3, then way 1s Walco

Avenue described as MP 2.54? The distance {[{rom the eastern end
of the Embankment to Waldo Avenue 1s only 0.88 miles, as
calculated 1n the bprevious analysis. Yet the difference 1n

milepost designaliors suaggests that 1t should pe 1 24 miles.

-4 -



Every distance measurcd or the valaat-on maps Zfor these
properties is precaise. Overlooking the inconsistency betwecn
the milepost markers referenced by Petitioner City of Jersey
City, et al., 1nveolves a material error.

{b) The Board Overlcocoked the Abandonment of the
Conterminous River Lana: The Embankmer. properties were
rendered 1naccessible by the abanaorment of the River Line,
approved by decisaion of the Board in STB Docket No. AE-167 (Sub

Ne. 1067-N), Conrail Abandorment c¢f tne R:ver L‘ne 1n Eudson

Courty, served January 17, 20C2. The S2xth 5treet Zmbankment
Joined the River Line east of Waldo, with Lhe effect that the
Embankment properties were cu: off from any continuous line of
rairlrcad.

3. Jersey City’s Position a1s Inconsistent waith aits Actaive
Redevelopment of the Harsaimus Cove Area and the Board Should
Have Declined to Declare the Embankment an Active Line of
Railroad: Jersey City should be estopped from arguing that the
smbar<rent prcperties are locatea on an active lire of railroad
because 11 has taken 1nconsistent positions i1n the past.

Jersey City does not deny that 1t has championea
redevelormentz of tne Harsimus Cove arca without seexing to
abandon any portion of what i1t now claims 1s FSP Line Code 1420
As previously nocted, the area 1s comple.cly developed with

comrercia- pkuildongs. See Page A-" attached {aerial pholograph



of the Harsimus Cove area). If 1t 1s part c¢f a 1line of
razlroad, then severa. res:zdenti1a® ana commercial propert-es
have already been built upcn that Zire of ra:z’roaa pursuant o
Jersey City’s redevelopment authoraty.

Jersey City failed to give notice to any of the owners of
the affected properties ever tnougn the Board’s rulirg w-11 have
the same affect on the ent-re line of ra:zlroad designated as FSP
Line Code 1420. These include G&S Jnvestors JC Ltd., the owner
of the Block 15 Lots 22 and 23 - properties improved with a

ShopRite supermarkec ard a Bed Bath and Beyord store,

nJ

respectively. If 7S? ILine Cecde 1470 fe._ows the Sixtn Streed
Embankment through to Lbhe Hudson Raiver, as the Board states in
1ts decision and as Jecrsey City’s argument necessarily 1mplies,
then depending on 1ts exact location, Line Cogde 1420 could
affect cother s:gnificant resicent-al and commercral precperties
as well: (1) Avalon Cove apartmen.s (Bleocx 15 Lot 19 X); ({2)
the forty-story Marbella apartment tower (Block 15 Lot 28 X):
(3) —he Doubletree hotel (Block 15 Lot 26 X), and (4} liarborside
rinanc-al Center, Plaza Ten cffice bu:lding (Bleck 1% Lot 18 X).
The possible inciusion o©f the Harborside financial Center 1s
1ironic because the oflfice of one of Jersey City’s attorney, John
Curley, Esag., 1s in that buildaing.

Jersey City sought to regevelop =ne Sixth Street Embarkmen:

roperties. See Intervenors’ Repl Brief =x. R. I: was cnl
prop oy

-6 -



after Intervenors purchasec the Embank~ent properties -
following a bidding procedure in which Jersey City chose not to
participate - that Jersey City brcught th's actior .o nave the
rmbankment declared a line of railroad. Jersey City has invoked
1ts eminenrz domain powers to gain access Lo the FKrpanzmenl
propertics and then ciaimed 1t cennot corndemn the properties
because they are part of a line of railrcad. It has used 1ts
-ana use author-ty tc enact an crdinarce tc .Lmpede lLlntervenors
development by requiring proof of railroad abandonment when no
such requiremer: has been imposec on any other landowner - the
New Jersey couarts struck down the ord-nance as 1mproper

Jersey City has misused 1ts own powers solely to 1impede
Interverors and to irterfere with [Intervencrs’ wusc eof Lreo
Embankment property. Tn this action, Jersey City seeks to use
the Board’s author.ty for this same 1llegit:rate purpose. The
Board should not allow 1itself to become part of this ¢‘fort.

4. No Legitimate Purpose 1s Served by Determining the
Embankment 1s Part of a Line of Railroad: The Board sbtou.d
abstain from declaring a property to be part of a 1line of
rallroad where tne declaration 1s Jancerta:n ana serves no
railroad purpose.

Assuming for this argument that the Embankment 1s part of a

l-re o¢f =railroad, the exercise of Sur-sc_cticn serves nc



legitimate railroad purpose but only becomes part of Jersey
City’s latigat2on tactics. Consider the following facts:

u Neither Jersey City, Con+a*l nor Intervenosrs
believed that the Embankment was part of a line of
railroad until Jersey City adopted 1ts curreni
position 1n order ioc oppose Intervenors’ use of the
property;

u Trrough .ts redevelopment oI the Harsimas Cove area
(which wouZd be a continruation of the 1line of
railroad passing through the Embankment), Jersey
City has eliminated any potential railroad
castomers and has perm:tted the erect-on of a large
retall store at the eastern enc of the Embankmer.
(See attached pages A-1 ard A-). lndeed, 1f any
rail service established over Lhe Embankment would
have to pass through the Bed Bath & Beyord store
located across Marin 2lvd ;

u As shown on the a:ttached pages A-I tnrouagh A-5, :ne
properties on either side of Lhe Embankment arc
almost entirely residential, LogclLher with a few
small retail properties, a church and a ball field.
The Embankment is 1naccessible te ad-acent
propert:zes cue tc the reight of the retazring

walls;



a Therc are no tracks or bridges Lo connect the
separate Embankmen: pa=-cels. cersey Clty 1nsisteaq
they be removed:;

n Conraill bas already obta—nea Beoard avproval -—o
abanden a segment of the River Line - which
inc.iuded a segment tha:t conrecced the Embankment to
the original UNJRR main line.

T'me Embankment 1s series of unccnnected Ciiy blocks

surrounded by resident:al properties that 1s bounded on the

west by the abanconed R_ver Line and on tne east oy a Bea

Bath & Beyond retail store. It 1s 1naccessible without a

Ladder due tc tlhe heignt of Lhe retaining walls. If the

Embankment ever was part of a l:ne of railrcad, no

legitimate purpose 1s served by c¢cclaring 1t so at thas

time.

5. The Board Lacks Jurisdiction to Determine What
Properties Were Conveyed to Conrail by Line Code 1420:
Jurisdiction to interpret the orders oFf the Special Court,
Regional Rail Reorganization Act conveying the properties cof the
bankrupt railrocads to Conra:l was veslted exclusively in the
Special Court. 45 U.S.C. 719(e)(2). Although the Specia. Courl
was abolished 1in 1996, 1ts jurisdiction to dec:ide actions
pursuant to 45 U.S.C. 719!e) (2} was transferred to the Urited

Statcs District Court for the District of Columbia by Section

-9 -



605 of the Federal Courts Improvement Act, .2.L. 104-317, 110

Stat. 3858. 49 U.S.C. 719(b)(2).

WHEREIORE, Intervenors 22 Mar:n Boulevard L.L.C., 247
Manila Avenue L.L.C., 280 EZrie Street L.L.C., 317 Jersey Avenue
L.L.C., 354 Ccoles Etreet 0,.I.C., 389 Mormouth Street _ L C., 41%
Sranswick Street L..L.C. ard 446 News~< Avenae L.L.C., ask <zhat

the Beard to recornsider and reverse >ts Decisicon dated Augqust 8,

2007 for the reasons stated in the above arguments.

Respectfully submitted,
212 MARIN BOULEVARD L.L.C., et al.

By their attorneys,

Carmine R. Alarpi
1 Univers-ty P aza {Ste. 404}
Hackenszack, KIJ 07&0C

Tel.. {201) 343-4600

%&Zm;ét

Frait . fahn

Fritz R. ¥Xahn, P.C.

1920 N Street, NW (8" fi.)

Washington, DC 20036-160]1
Tel.: {202} 263-4152

Due and dated: August 29, 2007
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Aerial photograph showing eastern end of Embankment and Harsimus
Cove area
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showing eastern end of Embankment (parcel

Aerial photograph
and Bed Bath & Beyond

between Manilla Ave. and Marin Blvd.)
retall store
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Jersey Ave.



Aerial photograph showing portion of Embankment (parcels between
Monmouth S8t. and Jersey Ave.,)



Aerial photograph showing portion of Embankment (parcels between
Newark Ave. and Monmouth St.)



CERTIFICATE OF SERVICE

I certafy that I this aay served tne foregoing Petition for
Reconsideration uporn the Caity of Jersey City, Ralls to Trails
Conservancy, Pennsylvania Rai.rocaa Harsimus Stem Embankment
Preservation Coalition and New Jersey State Assemlyman Louis M.
Manzo, and upon tne Consolidated Rail Corporation, by faxing and
sending by overnigh:t courier copies thereof to their respectiive
counsel, Charles H. Montange, Esq., ana Ropert M. Jerkins, III,
Esq.

vated this 29" day of August 2007.

Lzrm
L. JEFFgEY LEw
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