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RESPONSE OF THE TOWN OF BABYLON AND PINELAWN
CEMETERY TO THE MOTION OF THE NEW YORK AND
ATLANTIC RAILWAY COMPANY AND COASTAL
DISTRIBUTION LLC FOR A PROTECTIVE ORDER

Preliminary Statement

The 1ssue that the Town of Babylon (the *Town™) and Pinelawn Cemetery
(“Pinelawn™)' raise in their petition — whether a non-rail carrier which operates an independent
transfer station/transioading business on railroad property can avoid state and locat regulation by
making a deal with a rail carrier — requires a close examination of the facts. Respondents New
York and Atlantic Railway Company (“NYAR™) and Coastal Distribution LLC? (“Coastal™) do
not want the facts to emerge. To this end, they moved for a protective order blocking all of the
discovery that Petstioners seek Their application should be denied because, as this Board found

in Hi Tech Trans , LL.C, STB Fmance Doc. No. 34192, at 5, 2003 STB LEXIS 475 at *11 (Aug

14, 2003), “[w]hether a particular activity constitutes transportation by rail carner under Section

! The Town and Pinelawn are together referred herein to as “Petitioners.™

-

In the motion for a protective order, Coastal 1s 1dentified as Coastal Recycling.
LLC. The Town and Pinelawn have no information about Coastal Recycling, LLC, and NYAR
and Coastal do not state who Coastal Recycling, LLC 1s or explain its relationship to either
Coastal or NYAR
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10501(b) 1s a case-by-case and fact specific determination” which depends on a “careful
analysis” of the relevant parties’ “actual operations ™

NYAR and Coastal do not deny that the discovery Petitioners seek concerns the actual
operations of Coastal’s facility in Farmingdale, New York (the “Farmingdale Facility™), nor do
they purport to have provided such information to the Town and Pinelawn, Since the
information Petitioners seek in discovery is relevant to the issue raised in the petition and 1s not
otherwise available, the Board should deny the motion of NYAR and Coastal for a protective

order

Background

A The Relationship Between NYAR and Coastal
In 2003, NYAR agreed to lease the railyard in Farmingdale, New York — which 1s

actually owned by Pinelawn — to Coastal.’ The lease granted Coastal, a non-ratl carrier, the right
to the “exclusive use” of the railyard for a period of five years (Pet Ex C JC(3) ) In exchange,
Coastal agreed to pay NYAR $2,000 per month inrent (Pet. Ex C{C(1)) Under the terms of
the lcase, Coastal had the right to make improvements to the premises at 1ts own expensc and 1o
remove such improvements at the end of the term  (Pet. Ex. C 1% C(2), (8) ) The lease further
required Coastal to indemnify NYAR against any claims or hability arising out of or resulting
from Coastal’s use of the Farmingdale Factlity. (Pet Ex C 9 C(5)) Coastal retained hability for
the railcars and their contents while the railcars were at the Farmingdale Facility for loading and

unloading (Pet Ex C{C(11).)

3 A copy of the lease 1s annexed as Exhibit C to the Petition and referred to herein

as “Pet Ex C™ A superseded lease between NYAR and Coastal 1s annexed as Exhibit B to the
Petition
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Two years after the lease was signed — and a year after the Board issued its decision 1n Hi
Tech Trans . LLC, supra — NYAR and Coastal substituted 1n place of the lease a document they
called the Transload Facility Operations Agreement (the “Operations Agreement”) * The change
from the lease to the Operations Agreement was made “on advice of counsel,” rather than for
bustness reasons (See Exhibit A hereto, pp. 616, 775-776 ) Five months before the Operations
Agreement was signed, the Town had 1ssued a stop work order with respect to Coastal’s
construction of a three-sided structure at the Facility Despite the 1ssuance of the stop work
order, Coastal completed construction of its three-sided structure which it now uses in its transfer
station/transloading business. (See Exhibit E to Petition.)

The only differences between the lcase and the Operations Agreement were cosmetic.
Netther the economics of the arrangement between NYAR and Coastal nor the actual operation
of the Farmingdale Facility changed when the lease was replaced with the Operations
Agreement Like the lease, the Operations Agreement provided for Coastal to pay NYAR a fee
of $2,000 per month (Pet Ex D Y 3.02), like the lease, the Operations Agreement allowed
Coastal to remove any improvements made at its expense at the end of the term (Pet Ex D
1 4 02(a)), like the lease, the Operations Agreement required Coastal to indemmfy NYAR
against any claims or liability arising out of or resulting from Coastal’s use of the Farmingdale
Facility (Pet. Ex D. § 6.01), and like the lease, the Operations Agreement relieves NYAR of any
liability for the railcars or their contents once the ratlcars are uncoupled from NYAR’s

locomotive at the Farmingdale Facility (Pet Ex D. 1 05)

! A copy of the Operations Agreement is annexed as Exhibit D to the Petition and

referred to herein as “Pet. Ex D.”
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In an obvious attempt to make Coastal’s arrangement with NYAR appear different from
Hi Tech’s arrangement with the rail carner in Hi Tech Trans , LLC, supra, the Operations
Agreement recites that NYAR “shall control all aspects of the Facility’s transloading
operations ” (Pet. Ex. D, 91 02.) The Operations Agreement also contains a recital that NYAR
“desires to engage COASTAL as RAILROAD’S contractor, to operate the Facility on
RAILROAD'S behalf.” (Pet. Ex. Dp. 1) In their response to the petition, NYAR and Coastal
characterize Coastal as NYAR's “agent.” (Response of New York & Atlantic Railway Co and
Coastal Distnbution LLC, “Resp,” p 16.) For purposes of this application, NYAR and Coastal
describe Coastal as NYAR s “contract operator ” (Motion for Protective Order, p 2 ) But
NYAR and Coastal have never produced any evidence establishing that they made an application
to the Board for authonty to designate Coastal as a “contract operator” or agent at the
Farmingdale Facility, nor have they provided any documentation showing that NYAR actually
cxerts any control over Coastal’s operation or that Coastal 1s acting in a representative capacity
on behalf of NYAR

Based on the limited information available to Petitioners, Coastal appears to be operating
the Farmingdale Facility independent of NYAR — and not as NYAR's agent. Thus, Coastal and
NYAR have testified that NYAR does not set or quote rates to customers for Coastal’s
transloading service; NYAR 1s not even aware of the rates Coastal charges for its transloading
services; the loading fee that Coastal charges its customers is not tied to the usage fee that
Coastal pays NYAR, NYAR 1s not paid any part of the loading fee that Coastal collects from its
shipping customers, NYAR does not pay Coastal anything for the services 1t provides at the

Farmingdale Facility, NYAR has no mvolvement in contracting with Coastal’s shipping

DM1:1172247 |



customers, and Coastal built the Farmingdale Facility at 1ts own expense. (See Exhibit A hereto
at pp 283, 285, 297-299)

While NYAR and Coastal may have been forced to make some damaging admissions 1n
the course of the district court proceedings, Petiioners have not been provided with the
documents they need to develop the facts fully, and they seek those documents n discovery
B. The Town and Pinelawn Have Never Been Provided With Any Discovery

NYAR and Coastal commenced two different types of proceedings involving the
Farmingdale Facility — one before the Town's Zomng Board of Appeals and the other in the
United States District Court for the Eastern District of New York. Petitioners did not have the
benefit of any discovery 1n either of those proceedings Indced, discovery 1s not even available
in proceedings before the Zoning Board of Appeals and, 1n the district court proceedings, NYAR
and Coastal filed a motion for a preliminary injunction on the same day they filed their
complaint Before the prelimnary injunction hearing was held, the Town and Pinelawn were not
given an opportunity to conduct discovery and the only 1ssue that was considered thereafter was
whether NYAR and Coastal were entitled to preliminary injunctive relief based on the hmited
evidence they presented Discovery was not needed or proper for a determination of that issuc

Had the case gone forward in district court, the Town and Pinelawn made clear that they
would have pursued discovery there * But, as the Second Circuit held, 1t was appropriate for “the
parties to petition the STB for a declaratory judgment on the scope of its jurisdictton ™ Since the
Board 1s being asked to decide whether Coastal’s operation 1s within the Board's exclusive

jurisdiction, this forum 1s the proper one i which to conduct discovery

3 A copy of the letter that the Town sent the district court explaimng the need for

discovery 1s annexed hereto as Exhibit B.
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To the extent that NYAR and Coastal contend that the record in the district court
proceedings establishes that “additional™ discovery is unnecessary (Motion for Protective Order,
p 2), their position 1s disingenuous at best There was no discovery whatsoever in the distnict
court proceeding, and the district court record contains nothing except the selective and one-
sided information that NYAR and Coastal chose to present. Far from voluntarily disclosing
“[v]oluminous™ amounts of crucial information, as they contend (Motion for Protective Order, p

2), NYAR and Coastal produced virtually nothing except redacted versions of the leases they

utially signed and the Operations Agreement with which they replaced the lease in response to
the Board’s decision m F1 Tech Trans , supra. (See Exhibits C and D hereto )

Because there was no discovery 1n erther of the two prior proceedings that NYAR and
Coastal commenced, the Town and Pinelawn have never seen any documents concerning, among
other things, (a) commumnications with the Board about Coastal; (b) insurance for the
Farmingdale Facility, (c) the handling of claims for personal injury or property damage at the
Farmingdale Facility, (d) the party responsible for the cost of maintaining and operating the
Farmingdale Facility, (c) Coastal’s contracts with customers for the shipment of commoditics to
or from the Farmingdale Facility, (f) payments to Coastal on account of the shipment of
commodities to or from the Farmingdale Facility, (g) payments to NYAR on account of the
shipment of commodaties to or from the Farmingdale Facility, (h) the setting of the amount of the

loading fee Coastal charges customers of the Farmingdale Facility and the collection of the

8 Exhibits C and D are the versions of the lease and Operations Agreement that
NYAR and Coastal produced, from which they redacted the key financial terms which made
clear that the Operations Agreement was simply the lease 1n the gutse of an operating agreement
NYAR and Coastal also redacted the Transfer Agreement under which NY AR acquired 1its nghts
to use the Farmingdale Facility from the Long Island Railroad. (A copy of the Transfer
Agreement, as redacted by NYAR and Coastal, 1s annexed as Exhibit A to the petition All of
the pages containing compensation terms are missing, see Exhibit A to Petition at page 38)
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loading fee, (i) the marketing of the Farmingdale Facility; () environmental testing at the
Farmingdale Faculity; (k) payments made or due on account of the recovery or recycling of scrap
at the Farmingdale Facility, (1) the oversight NYAR exercises with respect to the Farmingdale
Facility, (m) the type of commodities shipped to or from the Farmingdale Facility, and

(n) complaints about the Farmingdale Facility

While NYAR and Coastal assert that the documents Petitioners seek are “beside the
point” (Motion for Protective Order, p 3 ), they cite no authority which supports their position
and, as we explain below, none exists Based on Board precedent, the documents Petitioners
seek are all either directly relevant to the 1ssue raised 1n the petition or, at the very least,
calculated to lead to the discovery of admissible evidence.

C The Facts Are Not Undisputed

NYAR and Coastal are demonstrably wrong 1n asserting that discovery is unnecessary
because “[t]here are no disputed factual 1ssues 1n this case ” (Motion for Protective Order, p 5)
In actuality, the facts are sharply disputed.

The Town's Zoning Board of Appeals found that “Coastal 1s fundamentally operating
independently of the railroad *? (Pet Ex F, p. 16.) In reaching this conclusion, the Zoning
Board of Appeals pointed to the facts that “Coastal 1s marketing the site, erecting structures that
1t requires on the site and repairing tracks at the site, not New York and Atlantic, who 1s the party
actually certified as a railroad * (Ibid.)

By contrast, the district court found that the Operations Agreement “does not essennally

elimmate NYA’s involvement and responsibility for the Farmingdale facility ” Coastal

! A copy of the decision 1ssued by the Town’s Zoning Board of Appeals 15 annexed

as Exhibit F to the petition and referred to herein as “Pet Ex F”

.7-
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Dastribution, LLC v Town of Babylon, 2006 U S. Dist LEXIS 8400, at *20(EDNY Jan 31,

2006)

Given the irreconcilable factual findings made by the Zoning Board of Appeals and the
district court based on their review of essentially the same evidence, it is difficult to see how
NYAR and Coastal can seriously contend that the facts are undisputed

D. The Discovery Petitioners Seek Would Not
Subject NYAR and Coastal to Undue Burden

NYAR and Coastal make a perfunctory and half-hearted claxm that Petitioners’ discovery
requests are abusive. They do not, however, contend that the information Petitioners seek 1s
commercially sensitive, nor do they identify a single request with which they claim it would be
difficult to comply [nstead, they assert — without elaboration — that responding to the requests
“would entail hours of examining paper and computer files at both NYAR and Coastal . .
(Motion for Protective Order, p 4.) That vague statement hardly establishes undue burden On
the contrary, 1t appears that the information Petitioners seek consists largely of computer records
which can readily be retrieved.

Moreover, in discussing discovery in therr response to the petition, NYAR and Coastal
never so much as hinted that Petitioners’ discovery requests were burdensome They sumply
argued that the economic terms of their relattonship were 1rrelevant and that Petitioners had
somehow forfeited their right to conduct discovery. (See Resp,p 20.) They are wrong in both
respects. The actual nature of their operation bears directly on the 1ssue before the Board, and
Petitioners made clear that, if the district court case had proceeded, they would have sought
discovery there (See Exhibit B hereto.)

While NYAR and Coastal would prefer not to disclose the facts to Petiioners, that 1s not

grounds for granting a protective order
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ARGUMENT

SINCE THE DISCOVERY PETITIONERS SEEK IS RELEVANT

TO THE ISSUES BEFORE THE STB, IT SHOULD BE PROVIDED

Under 49 CFR § 1114.21(a)(1), a party to a proceeding before the STB may obtain
discovery “regarding any matter, not privileged, which 1s relevant to the subject matter involved
1n a proceeding™ or which “appears reasonably calculated to lead to the discovery of admissible
evidence " As long as the information sought “may be relevant to matters in dispute,” the
information should be provided. [llinois Railnet, Inc , STB Finance Doc. 34549, at 2, 2005 STB
LEXIS 171, at ** 3-4 (Apnl 14, 2005) Moreover, 49 CFR § 1114 21(a)(2) provides that “[1]t 1s
not grounds for objection that the information sought will be inadmissible as evidence 1f the
information sought appears reasonably calculated to lead to the discovery of admissible
evidence.”

The information Petitioners seek is plainly relevant. As the Board ruled in Hi Tech

Trans , LLC, supra, “[w]hether a particular activity constitutes transportation by rail carrier under

section 10501(b) 1s a case-by-case and fact specific determination” and requires “[a] careful
analysis of [the non-carrier’s] actual operations ” STB Finance Doc. No. 34192 at 5, 2003 STB
LEXIS 475,at *11 The Board differentiated the situation in H1 Tech Trans . LLC “from a
situation 1n which a rail camier builds and owns a truck-to-rail transloading facility, and holds 1t
out to the public as 1ts own facility, but chooses to have 1t run by a contract operator ™ Id , STB
Finance Doc 34192 at 7 n 13, 2003 STB LEXIS 475, at *15 In order to decide whether
Coastal’s operation 1s subject to preemption under the Interstate Commerce Commission
Termination Act (“ICCTA”), the Board must have before 1t facts sufficient to enable 1t to
determne whether a rail carrier built and owns a transloading facility, how the facility has been

marketed to the public, and what the relationship 1s between the rail carrier and the party actually

9.
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operating the facility. Petitioners’ discovery requests are designed to elicit those facts and are
therefore proper.

NYAR and Coastal are, moreover, mistaken in claiming that the self-serving terminology
they chose to use in the Operations Agreement 1s dispositive and that, since the Operations
Agreement names Coastal as NYAR’s “contract operator,” Coastal’s operation at the
Farmingdale Facility is exempt from state and local regulation In Kansas City Transportation
Co LLC, STB Finance Doc. No. 34830, 2007 STB LEXIS 254 (May 21, 2007) — a case in which
NYAR'’s counsel represented the petittoner, KCTL — the Board looked beyond the terms of the
parties’ self-styled operating agreement and rejected petitioner’s claim that “KRR 1s merely
acting in KCTL’s name as a contract agent fulfilling KCTL’s common carrier obligations.” The
Board explained (STB Finance Doc No. 34830, at 5, 2007 STB LEXIS 254, at **5-7)

A basic premise of agency law is that the principal accepts

liability for the actions of its agent acting within the scope of its
authority. The liability provisions of the Contract are sufficient to

establish that KRR 1s not merely an agent of KCTL

Under the Contract, KRR is responsible for all losses or
damages related to the switching services and maintenance work 1t
performs, and 1t must indemmfy and hold KCTL, KCT, and KCT’s
owners harmless from any claims resulung from any contract
breach or failure on KRR's part . .

* ¥ *

Based on the evidence of record, 1t 1s clear that KRR 1s

more than an agent of KCTL The liallity assumed by KRR alone
demonstrates that it is an entity operating in 1ts own nght As

such, KRR requires a license from thus agency pursuant to
49 U.S C. 10901,
(Emphasis added and citation omitted )

Like the contract in Kansas City Transportation Co LLC which purported to make a non-

rail carrier the contract operator for a rail carner, the Operations Agreement purports to make

-10-
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Coastal NYAR’s contract operator. But, like the contract in Kansas City Transportation Co
LLC, the Operations Agreement relieves the rail camer of hability for the acts or omissions of its
supposed agent acting within the scope of its authority Since such a provision is inconsistent
with a basic premise of agency law, the Operations Agreement should by itself be sufficient to
establish that Coastal — like the non-rail carrier in Kansas City Transportation Co LLC —1s an
entity operating 1n 1ts own right and is not subject to federal preemption by virtue of its
arrangement with NYAR.

Before making its decision in Kansas City Transportation Co LLC, supra, the Board
asked KCTL to submit a copy of “its operating agreement with KRR and of all other documents
that govern their relationship as 1t concerns the proposed operation of the Lines, and a detailed
statement of the rights and responsibilities of each entity involved in operating the Lines ™ Id ,
2007 STB LEXIS 254, at *4 Petitioners seck equivalent informatton in the discovery that
NYAR and Coastal are attempting to block Smce the Board requested such information 1n

Kansas City Transportation Co LLC, there can be no question that it 1s relevant
The Board’s decision in Tri-State Brick and Stone of New York, Inc , STB Finance Doc

34824, at 4, 2006 STB LEXIS 463, at **11-12 (Aug 9, 2006) — a case in which NYAR was also
involved — confirms that information about who actually operates the Farmingdale Facility and s
responsible for its operation is relevant. In Tn-State Brick, the Board found that the operator of

a transload facility was not entitled to federal preemption for the following reasons

Tri-State Transportation 1s the only party that operates the
transloading facility and i1s responsible for it. Further, there 1s no
evidence that CP or NY&A has ever quoted rates or charged

compensation for Tri-State Transportation’s transloading service,
or held out that service as part of the line haul rail transportation

offered by either railroad CP’s and now NY&A's level of

involvement with Tn-State Transportation’s transloading operation
1s insufficient to make Tri-State Transportation’s activities an

-11-
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integral part of NY&A's rail service (or CP’s before jt).
Petrtioners are merely using property owned by the City and
occupied by Tn-State Transportation, under an expired agreement
with CP, to transload cargo

(Empbhasis added )

Like Coastal, Tri-State Brick paid the railroad a fee for the right to use the railyard for its
transloading operation and, like Coastal, Tri-State Brick had an obligation to meet certain
minimum shipping volumes The Board, however, found that Tri-State Brick was “merely using
the City’s property to transload cargo. They are simply rail customers™ and there 1s nothing that
“would justify treating them d:fferently from any other non-rail carner lessor or occupant of rail
property, or anyone that desires rail service, for that matier ” 1d , STB Finance Doc 3484, at 6,
2006 STB LEXIS 563, at **15-16

In short, Kansas City Transportation Co. LL.C, Tri-State Brick and Stone, Inc and Hi
Tech Trans, LI.C establish that a non-ra1l carrier operating a transload facility 1s not subject to
the Board’s exclusive junsdiction where it 1s operating the facility for its own benefit. Thus, in
the event that the Board finds that it is not clear from the face of the Operations Agreement that
Coastal 1s not NYAR’s agent and not subject to preemption under ICCTA, Petitioners arc
entitled to conduct discovery to determine the true nature of the relationship between NYAR and

Coastal

-12-
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Under the standard set forth in 49 CFR § 1114 21(a), Petitioners’ discovery requests are

proper Accordingly, the motion of NYAR and Coastal for a protective order should be demed

Dated New York, NY
August 20, 2007
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Respectfully Submitted,

BOND SCHOENECK & KING, PLLC

By: MMJ&{.@.&M
Howard M. Miller

1399 Franklin Avenue

Garden City, NY 11530
516-267-6300

Attorneys for the Town of Babylon

LAW OFFICES OF MARK A CUTHBERTSON

By WA’ . w nu:g’ 1Ny
Mark A Cuthbertson

434 New York Avenue

Huntington, NY 11743

(631) 351-3501

-and-
DUANE MORRIS LLP

By .
Fran NJf Jacobs
Jonathan S. Gaynin

1540 Broadway

New York, NY 10036-4086

212-692-1000

Attorneys for Pinelawn Cemetery
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Response of the Town of Babylon and

Pinelawn Cemetery to the Motion of the New York and Atlantic Railway Company and Coastal

Distnbution LLC for a Protective Order was served on August 20, 2007 by FedEx, on the

following parties and their counsel
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FLETCHER & SIPPEL LLC

29 North Wacker Dnve, Suite 920

Chicago, IL. 60606-2875

Attorneys for New York and Atlantic Railway Company

JOHN F. McHUGH, ESQ.

6 Water Street

New York, NY 10005

Attorney for Coastal Distnbution LLC

Fé M Jacobs
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A-283

108
Krebs - Cross/Clark
How is that calculated, by weight?
No.
By content?
That's a portion of it.
Okay. What else is involved in that?
The distance it travels.

Anything else?

Y 0O ¥ O P O ¥ 0O

That's pretty much it. Since we have a weight

restriction, it doesn't really affect us much.

Q And do you know what Coastal's loading fees are?

A No.

Q Did you ever ask?

A No.

Q Do you know if they ever filed anything with the STB?
A No.

Q Do you know if the STB regulates the loading rates in
any way?

A They don’'t regulate anybody's loading fees.

Q That would include Coastal's?

A And us. They don't have the authority to regulate
freight rates.

Q And do you know if New York and Atlantic Railroad has
ever quoted Ccastal's loading fees to customers?

A No, I don't.

Q And you haven't because you don't know what the

OWEN M. WICKER, RPFR OFFICIAL COURT REPORTER



10
11
12
13
14
15
16
17
18
19
20
21
22
43
24

A-285

110
Krebes - Cross/Clark

arrangements need to be made with the landfills at the end
of the line?
A I would assume 80, Yes.
Q And in doing so, they don't do that on behalf of New
York and Atlantic Railroad, correct?
A No.
Q That's not correct?
A No, they don't do it.
Q So as far as that step in the process and the initial
contracting with the customer and arranging for the
loading fees, the dispcsal fees, New York and Atlantic
Railroad has no involvement in that, correct?
A No.
Q No, they have no involvement?
A Correct.
Q Now, the next step, then, would be that the trucks
come and deliver the C&D debris to the site, correct?
A The next step from what?
Q After the contract. You entered into the contract,
you say we want you to bring in, and we want you to locad
and ship this.
A Yes.
Q Now, the trucks that come in and deliver the debris,
are they owned by New York and Atlantic Railroad?

A Ho.

OWEN M. WICKER, RPR OFFICIAL COURT REPORTER
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A-297

122
Krebs - Crosa/Clark
Q And, in fact, New York and Atlantic Railroad doesn't
get any money for any of the services performed by Coastal
at the facility, correct?
A We get the per-fee charge per car.
Q You get a usage fee, right?

A Yes, that's what that is about. They pay us for each

Q Well --

A But I -- I don't get a division of what they are
getting.

Q Right. Their arrangement, they chaxge a loading fee,
whatever it is, you don't know, but they charge it?

A Right.

Q And they are obligated to pay a usage fee to New York
and Atlantiec Railrcad of $20 a car?

A Correct.

Q And that is separate and apart from their loading
fae?

A Well, that's where they get the money.

Q They could get it anywhere. But they are obligated
to pay you $20 a car; is that correct?

A Yes, that would be correct.

Q If you look at 3.02 of the agreement, it describes
the use charge and it says, "Coastal shall pay the

railrocad for the use of the facility and in recognition of

OWEN M. WICKER, RPR OFFICIAL COURT REPORTER
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A-298

123
Krebs - Crass/Clark

the previous contributions to the construction of the
facility by the parties a use fee of $20 per loaded rail
car. The usage fee for each loaded car in excess of 1,200
in any contract year as determined by the anniversary of
the effective date shall be reduced to $5." Do you see
that?

A Yes.

Q Okay. The $20 -- withdrawn.

So the usage fee, according to the agreement, is
for use of the facility and in recognition of the previous
contributions made by New York and Atlantic Railroad?

A Yes.
Q And it's not tied to the loading fee?
A No, I quess it's not.

Q In fact, regardless of what the loading fee is,

they've got to pay you $20 for every car they ship out of,
correct?

A Correct.

qQ And it's based on at least using the first year, in

terms of the minimum requirements, the first year with a
1,200-car minimum requirement, correct, that Coastal was
obligated te ship ocut?
A I quess it was. Let me look. (Perusing.)

THE COURT: We're spending a lot of time on
this. I think I get the point. I don't know if there is

OWEN M. WICKER, RPR OFFICIAL COURT REPORTER
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A-299

124
Xrebs - Crosa/Clark

any more relevance to this area.
Q The point is, at $20 per car, if they haven't paid
for the first 1,200 cars that came through, that is
$24,000 they have to pay you on an annual basis?
A I guess.
Q That's the game as the rent was on the previous
agreement, right?
A Yes?
Q And you, being New York and Atlantic Railrocad, paid
Coastal nothing for anything that they do in this entire
process, right?
A No.
Q No, that's not right?
A No, we do not.
Q Now, with respect to the supervision by New York and
Atlantic Railroad over the Coagtal cperations, you said
there is nobody there on a full-time basis from New York
and Atlantic Railroad, right?
A Correct.
o] When you say you yourself visit approximately two
times a week, sometimes you go in, sometimes you just
drive by?
A Correct.
Q There is no on-site supervisor from New York and

Atlantic Railroad, right?

OWEN M. WICKER, RPR QFFICIAL COURT REFORTER
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MR. STERNBERG: No. It's Put — conteinenzed and taken to the landfill, But we have
not seen any 55-gallon drums of fluid or — because 1t comes preprocessed from a transfer
stabon. And if they want to enjoy the transioad operation ﬂmtwe‘reopentingthmthey
conform to exactly what we will take and not take.

CHAIRMAN D’AMARO: And when you - entered your operating agreement with
New York and Atlantic Railway approximately two years ago?

CHAIRMAN D’AMARO:  And at that time how were you confident that the activity
youweregoingtoconductormposetoconductwufallmgWithinﬂlem'lmdor
rathroad functions definition. - -

aggregate comes fo Farmingdale. Wedon‘thavethefamlnytooﬂ‘-loaditmdmmmt
pmchashgnmbemold&omaningdﬂQSoﬂ:e—insitﬁngﬁthwunsdmduﬁﬂ:
NewYorkAtlanﬁc.NewYmtAﬂmﬁemdtheireomseludviaedusthntﬂwymhave

CHAIRMAN D’AMARO: So,justsoifltmdmdtbﬂ,ﬂm'emmhq-maf
othebusinmthatminvolvedwithadmllyownﬂ:emataialbang&mpmwd?
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agreement, which is a relatively new
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agreement, was Coastal at the site?

MR. RUTIGLIANO: Coastal was at the

site, we -were-upgrading the site, upgrading

fence, track, putting in new structure.

THE CHAIRMAN: Now, you don't own

the property that your operation sits on, is

that correct?

MR. RUTIGLIANO: No.

THE CHAIRMAN: Were you a tenant at

the site?

. MR. RUTIGLIANO: At that point I

believe we were operating under a lease

agreement, that's how we gained access to the

Site.

THE CHAIRMAN: Okay, a lease

agreement. Why -- 1is the lease agreement

still valid and existing now?

MR. RUTIGLIANO: No, I believe the

lease agreement in that document has been

replaced by the license, by the agency

agreement.

THE CHAIRMAN: And what prompted you

to go from the lease agreement to replace it

with the agency agreement?

Enright Court Repartmg, Inc. (§31) 539-7788
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MR. RUTIGLIANO: Advice of counsel.

THE CHBAIRMAN: So what, what
convinced you?

- MR. RUTIGLIANO: Well, back in
March, I think, around Easter of last year,
we were served with some documents from
Pinelawn.

MR. GAUGHRAN: I think Mr. McHugh
has testified to that.

MR. McRUGH: The thing that actually
started the process was the railroad had
leased land and there was a challenge to the
railrocad's legal right to do that. So there
was a flaw in the title which caused
evervybody to be quite concerned. So that was
why the process started and then the Hi Tech
case came down in the process of negotiating
how to get out of a mess.

MR. RUTIGLIANO: The question arised
(sic}), came up in March of last year, with
the ownership of the land, which is way after
Coastal had expended dollars in improvements --

MR. GAUGHRAN: I think this boazxd
has heard enough of that.

THE CHAIRMAN: When you made this
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ATTORNEYS AT LAW m NEWYORK FLORIDA KANSAS

III BOND, SCHOENECK & KING, PLLC

HOWARD M MILLER
Drrect 516-267-5318
hmillgr@osk com
July 3, 2007
VIA ELECTRONIC FILING

ECF DOCUMENT NO. 2.

Hon Joanna Seybert

Umnited States District Court
Eastern Distnict of New York
P O Box 9014

100 Federal Plaza

Central Ishp, New York 11722

Re Coastal Distribution, et al v The Town of Babylon, et al 05-Civ-2032 (JS)(ETB)
Dear Judge Seybert

This letter 15 filed jointly on behalf of the defendant Town of Babylon (the “Town™) and
Intervenor-Defendant Pinelawn Cemetery Corporation (“Pinelawn”) (The Town and Pinelawn
are together referred to as “Defendants ) We received a copy of the June 26, 2007 letter to the
Court from counsel for plaintiffs Coastal Distnibution, LLC (*Coastal™) and the New York and
Atlantic Raillway Company (“NYAR™) (together “Plaintiffs”) requestng a pre-motion
conference concermung their proposed motion for summary judgment Although Your Honor's
individual rules state that a party who wishes to move for summary judgment should submit a
letter bnefly stating the basis for the anticipated motion, Plaintiffs did not do so, their June 26
letter simply states — without elaboration or explanation — that Plaintiffs believe this matter 1s
“npe for disposition™ As we explain below, Plaintiffs are mistaken Not only would their
proposed motion be premature here, because no discovery has taken place, but the 1ssues 1n this
case have been presented to the Surface Transportation Board which 1s uniquely suited to resolve
them

The procedural history of this matter 1s matter 1s as follows Plaintiffs filed their complaint and
simultaneously moved for a preliminary injunction Before any discovery could be conducted, a
hearing was held on Plaintiffs’ preliminary mjunction motion On January 31, 2006, Your
Honor rendered a decision granting Plantiffs a prehminary mjunction against the Town’s
enforcement of a stop work order See Coastal Distnbution, LLC v Town of Babylon, 2006 WL
270252 (EDNY 2006) Although that decision was affirmed on appeal 1n February, the
Second Circwtt modafied 1t as follows

1399 Frankiin Avenue, Surte 200, Garden City, NY 11530-1679 = Phone 516-267-6300 = Fax 516-267-6301 = www bsk com
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Hon Joanna Seybert
July 3, 2007
Page 2

In any event, we modify the prelumnary inpjunction to allow the
parties to petition the [Surface Transportation Board (“STB™)] for
a declaratory judgment on the scope of its junisdiction “As the
agency authonzed by Congress to administer the Termination Act,
the [STB] 15 uuquely quahfied to determine whether state law
should be preempted by the Termunation Act™ Green Mountain
[RR Corp v Vermont, 404 F3d 637, 642 (2d Cur 2005)]
(citation and nternal quotation marks omitted) Given the existing
guidance from this Court and the STB, the distnict court did not
abuse 1ts discretion by 1ssuing a preliminary injunction, but 1t 1s

wholly appropnate that the parties should seek further guidance

from the STB notwithstanding the pendency of litigation 1n federal
court

See Coastal Distnbution, LLC v Town of Babylon, 216 Fed Appx 97, 103 (2d Cir 2007)
(emphasis added)

In light of the Second Circuit’s decision, the Town and Pinelawn are filing a jomnt petition (the
“Petition”) (copy attached) with the Surface Transportahion Board, which seeks a declaratory
order determining that the facility Coastal operates on Pinelawn’s property 1n Farmingdale 1s not
within the exclusive junsdiction of the STB Defendants respectfully request that this Court stay
all proceedings 1n this action while the Petition 18 pending before the STB  Plamntiffs would
obviously not be prejudiced 1if such a stay were granted This Court’s preliminary imjunction is
in place, and Plaintiffs will therefore be able to continue to operate while thus matter is
considered by the STB  Nor can Plaintiffs legitimately contend that they would be harmed 1f the
STB, rather than this Court, decided the preemption 1ssue  After all, the basis for their claim that
they are exempt from state and local regulation 1s that the STB has exclusive junsdiction over
them

If the Court dechnes to stay this procceding so that the STB - the agency that plaintiffs
themselves claum has exclusive junsdiction over them — can decide the junsdictional issue,
Defendants oppose Plaintiffs’ request to file a motion for summary judgment on the ground that
such a motion 1s premature As set forth in Defendants’ Jomt Statement of Matenal Disputed
Facts Pursuant to Local Rule 56 1, a copy of which 15 enclosed for the Court’s convemence,
genuine 1ssues of matenal fact exist in this case and Defendants have not yet had the benefit of
any discovery

Pursuant to Federal Rule of Civil Procedure 56(f). this Court has the power to deny a summary
judgment motion as premature where there exist material 1ssues of fact and the non-moving party
~ Defendants 1n thts case — has not had an opportunity to discover information necessary to
oppose the motion National Life Ins Co v Solomon, 529 F 2d 59, 61 (2d Cir 1975) (denying
summary judgment where no pre-trial discovery had taken place, stating, summary judgment
“should not be granted when there are major factual contentions in dispute This 1s particularly

57108 1 7/2/2007 56069 *
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Page 3

so when, as here, one party has yet to exercise its opportumties for pretnal discovery ™), see
Celotex Corp v Catrett, 477 US 317, 326 (1986) (Rule 56(f) prevents nonmoving parties from
bemng “railroaded” by premature summary judgment motions), Trebor Sportswear Co v The
LTD Stores, Inc, 865 F 2d 506 (2d Cir 1989} (Under Rule 56(f), “[tThe nonmoving party must
have ‘had the opportunity to discover information that 1s essential to his opposition’ to the
motion for summary judgment” before 1t can be decided) Indeed, “summary judgment 1s
strongly disfavored™ in such circumstances Czerw v Ronald Bilhtier Electnic, Inc, 2005 U S
Dist LEXIS 22427, *24-25 (WDN'Y 2005) (denying summary judgment because no discovery
had yet taken place), accord National Life Ins Co, 529 F 24 at 61, Sacco v Iseln, 1986 U S.
Dist LEXIS 16362, *14-15 (SDNY 1986) (motion for partial summary judgment demed
where nonmoving party “had hittle or no opportunity for discovery”)

Because Defendants have not yet had the opportumty to conduct discovery on cntical 1ssues of
fact including, among other things, the true nature of the relatonship between Coastal and
NYAR, their financial arrangements, whether Coastal has taken steps to ensure that its operation
creates no health and safety problems, and the extent of oversight, if any, actually exercised by
NYAR, Defendants have been unable to obtain the mnformation necessery to oppose Plaintiffs’
proposed summary judgment motion Accordingly, in the event that the Court does not stay this
action so that the STB can decide the preemption 1ssue, Plamntiffs’ motion should be demied
because 1t 1s premature and would otherwise be wasteful of judicial resources

Thank you for your attention to this matter
Respectfully submtted,

BOND, SCHOENECK & KING, PLLC

Howard M Miller
Enclosure

cc Mark A Cuthbertson, E;q
Fran M Jacobs, Esq (.
John F McHugh, Esq
Ronald A Lane, Esq
Ronald E Joseph, Esq
James F Gaughran, Esq

57100 1 7/3:2007 56968 1
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LEASE AGREEMENT; PARMINGOALE - 1

LEASE AGREEMENT (Agresmenf] made and entered into this Z2x day or
2002, by and betwaan Now York & Atlantic Rallway Co., hereafter roforred to g "NYA"

Disgiburion, LLC, (ang any of & agents, lcensees andfor assignees), hereafier referred fo
2% ‘Lagean”,

A Premises. NYA heraby agrees 1o !et and Lasses haredy agrees in hira of NYA cortair
praperty focated at Farmingdale Team Yard (VW) as more pardcularly described by the drawing attachac
hereto a3 Exhibit A (the *Premises®. for Leazes s axcliusive use, at tha rate and for the term ser forth
hersin

B. NYA warmanis it is the owner {(or agent for the owner) of the Premises
that it s fully muthortzed to enter into thia agreement and han the right to grant Lesses the use of the
Premises and each and all of the rights hergin granted,

C, Agresments. s mutually sgreed by and baiwean the parties hercto as follows:

1. Rent. The rate for Lassea's use of tha Premisea e provided herein shall be
52 000.00 per month, payable in advance, as providad in section C.14 hereol.

2 jmprevements. Lesses shall have the sight to make improvements to the
pramisas. Al invastments, made by Lessee, including pavement, lghting
fencing, security of any lund, aiz. ¢hell be at tha sole expansa of Lessaa with na
reimbursament of any kind.

3. Jann This Agreement shall remain in effect jor five (3) years from tha data

to the Pramisag (the
B::‘} The Agreement shall wermingta fve (8) years sfter the

L Lesseo Wil mest a volume commitment of 41,200 carfoads In the
initis! tarmn, 1,800 carloeds In the second term, 2,400 carloads It
the thipd term, and 3,200 carfoads for each term thereafter

i Lesses has not been in any material breach of any of the
provigions of this Agresment.

. NYA agrees o work with Leeses 10 renew after s

based on adherence by Lassee fo ail of he statutes

as kit forth in this Agreement over fs fveyesr term. The
Agreemant cannot be renewed past March 31%, 2017,

4. Damage__vangalism Graffg, e, NYA will not ba hald responsible for any
damagaivanceliam/graiid. e to any matarial or equipmant siorgd on the

3. Indemnnification. Lesses harsby aseumas, releases and agrees to Protect, save
harmiess. defend and demnify Nra, MTA and UIRR, and ke respactva officers,
sharehciders, directors, empioyess, agents and assigns from and against any

Page 1ol §
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and all clalms and fiablily caused by, ariaing out of ar mulllng In any manne:
from the condition, existencs, use or cocupanoy of the Pramises end eny

adjoining fands used by Lessee during the tefm of this agreement, Including but
naot liited @

I All sz and damage ®© any proparty whatsasver, Including
propery of NYA, MTA, LIRR and of all other persons
whomsosver placed or stored upon Premises and upon any

temporary usage araa(s), and tha loss of interference with any
use or servica thereaf;

L. All loss and damage on account of injury tn or desth of any
person whomsoever, including but not Imitad to employees anc
patrons of the parfes hereto and all other persons whomsosve:
on the Premisgs and upon such temnporary usage area(s); and

L mequmﬂdbsawmemoﬂmsmuw
arieing from acts or events on the Premises.

Notwithstanding the foregoing, Lesese shall not ba respansibla for and will not
ndemnify NYA, MTA or LIRR from and againat any clelms or llabillty srising ou

of or In connection with tha gross negligence or grass wiliful misconduet of NYA

MTA or LIRR.

a. Reguired Insuranca.  Lessee shall maintain the following types of insurance with
insirance cariers having a cument AM Rast rating of not lass than AV, in tha amounts:
provided for betow and otherwisa n form and substance acceptable 1 NYA!

I Comprehensive Ganearal Lisbilty Insurance with minimum [imit pa

ahy ona ocourance of $6.000.000. Al exclusions a3 relating &
Ruiiroad Right of Wey must be deleted from tha policy. I this la na:
the case. then Insurance as set forth In Section 0.1V shal b
provided by the lexses.

I Automoblle Lisbity Insurance (covering owned, hired and non

owned vehicles} in minimum UmBs of $2,000,000 for njury
death of sny one person, of 38,000,000 for injury o or J
more than one person in any ohe acckient, of $8,000,000 for
damage to property in any cne accident.

L Werkers Compensation Insurance w3 an smount not lese than
required by The State of New York and as follows:

Coverage A — Statutory Policy form
Coverage B ~ Employer's Liablilly

® Bodily Injury by Accident: $1,000,000 each accident

®  Bodily injury by Disesse: 31,000,000 each empioyee & Poiicy Limit

v Ralimad Proteciive Lishilly Insurance in the amount of at least
£10,000,000, The form shall be on an eccurrence baals and b
sxecuted in favor of NYA 2s a named insured.

Pege 2ol }
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v lagsee and all of s insurer{s) agree to walve sy

(including without limRation Warker's Compensation) agalmA,

URR., MTA, thelr agents and amplioyses, which walvar(s) by
8) shall aiso be expressed ans evidenced In the carmficams

of insurance (inciuding without imitetion Warker's Compensaton).

VL. All of Lesses's Insurenca shall ba primary Insurence With respect
o the addhional Insureds and will not participate with any othar
available insurance (and upon NYA's request Lessee's certificates
of Insurance shait reliect the foregoing primary aspec)) Al
deduciibles shall require wiliten consent of NYA. All of Lessen's
insurance of any type shall be from insurer(s) approved by NYA
Fallure by NYA to obiect to the tack or contents of any of the

8) or coverage(s) to be provided by Leases shall nat
serve to walye or imit NYA's righte or romediss nor 1o sliminate o
effuct Loases's obligations, wevers or kablliies undar this contract,

Laasaa ghall fumish NYA Cerificates of Insurencs, In duplicate, evidencing all requirec
insurance 1o ba in full force and sffect and that the samae will not be canceled withowut ot
fagst Miny {30) days advanca writen notice by Insurance Company s NYA. Tha New

York and Atlantic Raliway, the Metrepolitan Trans® Authodity and the Leng fsland Rail
Road shall be shown as additonal Insurad

Condinon of Premises NYA does not werrant the condidon of it proparty, equipmear
and facilities for any purposa. Lesses assumes tha risk of using the Premises for any
purpose, and accepts ai conditiang and dafacts present thereon, or associated tharewih

axpense : provided, vt removel of such
structures and other matarnal and equipment will not damage the Premises in any way

Ememency (ntaruglions, When requested by NYA, Leases agrees ta stop any activity in
which |t le engaged whenever NYA deems sn omergenoy, a3 necsasary to insure the
timely and safe operations of the rairoad and In no avent will train operations or safely be

Sl | IS et § D I - L] S g4 Ll
contrectors and invitees agree to compl
and Ingtructions from NYA parscnnel,

fions Losces, e officers, loyess, agents,
with all NYA operating prnc:l’“uru. !ﬂf&l;gl:.lh

Lisbiiity, Lesssa ugrees that when reilcars are placed for unisading/loading at Premises,
e security of the ralicars and their contents shall remain with Lessas.

Lessee shall maintain good credit with NYA, Lesses shall pay freight
bills within fifteen (18) doys of recelpr.  If account of Lassaa Ie in srmears at any dme
during the farm of the Agreamient, this wit be considered a vioiation of tha Agreement,
and NYA will be entived o rminats the Agreement as spacified In section 1.1 haraol.

Tsrmirstion,

L This Agreement ia subject to mmediate terminaton by either
in e event of viclations by the other party of any of 1he 1Brms
corxditions of this Agresmert. Lessee shafl have bgen glven
{60) aays written notice ko cure any bresch of any cbigations ¢

Pagad ot
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the Agreement However, Lessee shall have bean given fifteen
1?2“,‘ v;l'lthn notice to cure violations as proscribed in sechan

[ Lassee shall have the right to cancel this agreement on sixty (60;
days wrimen nodce.

| NYA shall have the rght 1o cancel this agresment on sbay (60‘
days wrinen notice provided the railcar volume commhments
stated In section C 3.1 hereof ara nox met.

Thia Agreement shall not become effective untll Lessee has returned &
signed copy of thia Agreement, fumished evidence of ktsurance as specified in seciior
C.G hereot, and submiited payment of Two Thousand snd xxA0 Dcllars {32,000.00) io
NYA for the firat month's rent, All subsequent maondhiy rent s due on the first day of even
manth Lessee shall have a ten-day grace period for paymaent of rent.

Peaged ol
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AGREED AND ACCEPTED:
Lessee Lessor
Cosstal Diswlouton. LLC New York & Adantc Rallway Co.
30 A Glen Street 3-01 Owo Road
Glon Gove, New York 11842 Glendale. New Yark 11388
Tel 516-676-3700 Tel 718-487-3023

& % A

DATED

March £2 2002

Check Payable To

New York & Allantio Raiway Co.
Accounting Offico

53 West Jackson Boulavard, Sulte 338
Chicago, IL 60604

Fed. 1O 13-3926500

DATED: MerchZZ, 2002

Page S of i
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March 22, 2002

Mr. Joseph Rutigllano

Mr, Martin Stembarg

Coautsl Dlutrlbullon. LLC.

30 A Glen Streot

Glon Cove, New York 11542

Dear Joe and Marty:

- o]

2002/007

Ax you now raalize, the Long leland Rail Read (LIRR) Is ecoupying a portron of the Pramises that
New York & Atlantic Railway Company {NYA) mtends to leage to Coastal Distribytion, LLC

{Lesssn) in Farmingdals, NY [Premisas) as more

FARMINGOALE -1

the Pramises gand ia going to pursue dial
tha Pramises [t is understood betwesn

. NYA faals that tha LIRR has no right ta
ue with tha LIRR i foree LIRR (o vacate this portion of
A and Lessee that signing tha Agreoment will help

lhhdlanAgntmam
eccupy thic partion of

Lesses in their affons o rarkat the Premises and wil serve as an important document for NYA to
presant o LIRR In our upcaming dlalogua. NYA is agresabla to signing the Agreement with

Coantal under two conditions:

1} Leossew egrees that i shall not hold NYA responsible In any way should LIRR not vacas
tha Premises In a way that allows Lessee to begin to operata, Mldlnnmepuulhmof
acdtion egoinst NYA. Further, Lessee shall not medee gny commitmems o their
telaﬁlat.shouldmammhunotbeuuﬁzedbyLm would force Lesses's
1 seek legal action agamat NY,

2) mwmmm)wmmmngdmdmw Lessen
Commencement Dato, the Agresment shall terminate Immediately.

Mhdmmuuhbunadbmhyﬂwuhwld LIRR not vacate Premises in » imely
Agrsement to terminsio ue more specifically stated in section 2)

has sbll not affected 8

manner and therefore causn
harain.

AGREED AND ACCEPTED-

Lessas

Coaszal Distribytion. LLG.
30 A Glen Sirest

Gien Cove, New York 11342
Tel. 310-070-3700

Lessor

Naw York & Atlantie Rallway Ca
88-01 Otto Raad

Gilendsle, New York 11385

Tal 718-497-3023

By, .

X

i NYA ©
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LEASE AGREEMENT: FARMINGDALE - 4

THIS LEASE AGREEMENT (*Agreement’) made and entered mto this _// day of
2002, by and between New York & Atiantic Railway Co., hereafter referred to as “NYA’

and Coastal Distribution, LLC. (and any of its agents, kcensees andior ass|gnaes). hereafter referred to
as "Lessee”.

A Premises NYA hereby agrees to let and Lesses hereby agrees to hira of NYA certain
property focaied at Farmingdale Team Yard (PW) as more parlicularly described by the drawing attached
hereto as Exhibit A (the “Premises”), for Lessee's exclusive use, at the rate and for the term set forth
herein,

B NYA Warranties. NYA warranis il 1s the owner (or agent for the owner) of the Premises,

that it is fully authonzed to enter into this agreement and has the nght to grant Lasses the use of the
Premises and each and ali of the nights herein granted, !t is agreed to by the Lessee the nghts conveyed
by this Isase are subject to, and hmited by, the nghis conferred to NYA by the Transfer Agreement

betwsen the Long istang Rail Road and NYA.

c Agreements. It is mutually agreed by and between the parties hereto as follows'
1. Rent/Rebates. The rate for Leasee's usa of the Premises as provided herein shall
be GEEENP per month, payable in advance, as provided in secton C 14 hereof

The NYA and Lessee hereby agree to the following paymentirebate arrangement
ragarding the movement of LIRR matenal from the premises,

a. Lessee will make WP in funds available to NYA
NYA will contnbute tha following to achieve a G payment to Lasses, which

is aqual to ohe-half of tatal funds required. w0 N
b NYA will add SIS to figure in “1-a", above, andsubmtt funds to the LIRR
mtheamountof-

¢ NYA will rebate Lessee in "the amount of -par rail car shipped where
*Coastal Distnbution®, or affihates as spectt'tad show as consignee, at the
station of Fanmngdale NY. Ttus rebate will remaln in effect untll the amount
" of GEMEEW® has been apportioned fo the Lessee :-The term of this rebate shall

not exceed three years from the effective date
d. NYA will reduce the rent on premises for the first twenty-four months of tha
agresment, to the amount of QISR per month. The security payment made
by Lessee for the previously cancelied coniract wil be applhed as the

payment for September 2004 rent.

2. improvements. Lessee shall have the nght fo make mprovements o the
premises. All investments, made by Lessee, including pavement, lighting,
fencing, secunty of any kind, etc. shall be at the sole expensa of Lessea with no

reimbursement of any kind

3 Teon. This Agreement shall remain in effect for five (5) years from the date
when the first raicar consigned to Lessee is brought to the Premises (the
"Commencement Date®). The Agreement shall terrminate five (5) years after the
Commencement Date (“Temination Date®) The initial term of the volume
commitment of the Agreement shall bagin on the Commencement Date and shall
end exactly one year later (1 e. If the Commencement Date 1s on August 1st,
2002, than the inibial term shall end on August 1st, 2003) Each term followming
the inthial term shell begin on the anniversary of the Commencement Date and

EXHIBIT
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shall end the following year After the Inihal tarm of the Agreement, Lessea shall
automatically be entitied {0 another year until Termination Date provided that

| Lesses will meet & volume commitment of 4,200 carloads :n the
inibal term, 1,800 caricads in the second term, 2,400 carloads in
the third tarm, and 3,200 carloads for each term thereater

I Lessee has not been in any material breach of any of the
provisions of this Agresment.

"L NYA agrees {o work with Lessee to renew Agresment after its
emirauonbasedonadheremebyussaetoallofmestatt.ltes
as laid forth in this Agreement over its ﬁve-year teem. The
Agreement cannot be renewed past March 31%, 2017

4, Damage, Vandalism, Graffiti, etc. NYA will not be held responsible for any

damagelvandﬂsnﬂgralﬁﬂ efc. o any material or equipment stored on the
premises.

5 Indemmnification. Lessee hereby assumes, releases and agrees to protect, save
harmless, defend and indemnify NYA, MTA and LIRR, and its respective officers,
shareholders, diractors, employeas, agents and assigns from and against any
and all claims and hability caused by, ansing out of or resulting in any manner
from the condition, existence, use or occupancy of the Premises and any
adjolrmng lands used by Lesses during the term of this agreement, including but
not imited to’

I All loss and damage to any properly whatsoever, including
property of NYA, MTA, LIRR and of all other persons
whomsoever placed or stored upon Premises and upon any
ternporary usage area(s), and the loss of interferance with any
use or service theraof;

Ik All loss and damage on account of injury lo or death of any
person whomsoever, including but not limited to employees and
patrons of the parties hereto and all cther persons whomsoever
on the Premises and upon such temparary usage area(s), and

. All consequential loss or damage occuming off the Premises but
arising from acts or avents on the Premises.

Notwithstanding the foregoing, Lessee shall not be responsible for and will not
indemnify NYA, MTA or LIRR from and against any claims or lrability arising out
of or in connection with the gross neghgence or gross willful misconduct of NYA,

MTAcor LIRR.
Reguired Insurance Lesses shall maintain the following types of insurance with

mnsurance carriers having a curent A M Best rating of not less than A-V1ll, in the amounts
provided for below and otherwise in form and substance acceptabla o NYA:

I Comprehensive General Liability Insurance with minimum hmt per

any one occurrence of $5,000,000. All exciusions as relating to
Railroad Right of Way must be deleted from the policy, if this 1s not
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the case, then Insurance as set forth in Section 8 IV shall be
provided by the lesses.

. Automobite Liability Insurance (covenng owned, hired and non-
owned vehicles) in minmum hmits of $2,000,000 far injury to or
death of any one person, of $5,000,000 for injury to or death of
more than one person in any one accident, of $5,000.000 for
damage to property in any one accident.

i, Workers Compensation Insurance in an amount not less than
required by The State of New York and as follows:

Coverage A — Statutory Pollcy form

Caverage B —- Employer's Liability
®  Bodily Injury by Accident: $1,000,000 each accident
* Bodily Injury by Diseasa: $1,000,000 sach employee & Policy Limit

V. Railroad Protective Liability Insurance in the amount of at least
$10,000,000. The form shall be on an occurrence basts and be
exacuted in favor of NYA as a named insurad,

V. lesses and all of its insurer(s} agres to wawe Subrogation
(including without limitation Worker's Compensation) against NYA,
LIRR, MTA, their agents and employees, which waliver(s) by
insurer(s) shall also be expressed and evidenced i the certificates
of Insurance (including without limitation Worker's Compensation)

Vi. All of Lessee’s nsurance shall be primary insurance with respect
to the additional insured and will not participate with any other
available insurance (and upon NYA's request Lessea's certificates
of insuranca shall reflact the foregomng primary aspect) All
deductibles shall require written consent of NYA. All of Lesses's
insurance of any type shall be from insurer(s) approved by NYA
Faliure by NYA 1o object to the Jack or contents of any of the
cartificate(s) or coverage(s) to be provided by Lessee shall not
serve to walve or limit NYA's rights or remedies nor to eliminate or
effect Lessee's obligations, walvers or liabilities under this contract.

Lessee shall fumnish NYA Certificates of Insurance, in duplicate, evidencing all required
insurance to be in full force and effect and that the same will not be canceled without at
least thuty (30} days advance written notice by Insurance Company to NYA. The New
York and Atlantic Railway, the Metropoltan Transit Authority and the Long Island Rail
Road shall be shown as additonal insured,

Condition of Premisas NYA does not wamant the condition of its property, equipment
and facilities for any purpose Lessee assumes the risk of using the Premises for any
purpose, and accepts all conditions and defects present thereon, or associated therewith

Removal of lmprovements. Al the end of the project, Lessea shall have the nght lo
ramove ail of its structures and other material and equipment from said pramises at the
sole cost and expensa of Lessea if they so desire, provided, that removal of such
structures and other matena! and equipment will not damage the Premises in any way.
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10.

1

12,

13.

i4.

Emergency Interruptions. When requested by NYA, Lessee agress to stop any activity in
which it 1s engaged whenever NYA deems &n emergency, as necessary lo Insure the
timely and safe operations of the railroad and in no event will train aperations or safety be
jeopardized.

Compliance uh;h Procedures and Instructions, Lessee, its officers, employsas, agents,
contractors and nvitees agree to comply with all NYA operating procedures, safety rules,

and instructions from NYA personnal.

Liabllity, Lessee agrees that when railcars are placed for unloading/loading at Premises,
the security of the raiicars and their contents shall remain with Lessee.

Lessee shall maintain good credit with NYA. Lessea shall pay freight
bills within fifteen (15) days of receipt. If account of Lesses is In arrears at any time
during the term of the Agreement, this will be considered a violation of the Agreement,
and NYA will be entitfed o terminate the Agreement as specified in secbon 13.1 hereof.

Terminat
i This Agreement is.subject to immediate termination by either pasty
in the event of violations by the other party of any of the terms and
conditions of this Agreement. Lessee shall have been given sixty
(60) days written notice {0 cure any breach of any obligations of
the Agreement. However, Lessee shall have been given fifteen
(15) days written notice fo cure viclations as proscnbed it section
C.12 heracf.

i Lessee shall have tha nght to cancel this agreement on sixty (50)
days written notice.

14 NYA shall hava the right to cancel this agreement on sixty (60)
days written notice provided the railcar volume commitments as
stated In section C 3.! hereof are not met.

Effective Datea This Agreement shall not become effective untit Lessee has retumed a
signed copy of this Agreament, furmished avidance of insurance as specified in secton
C 6 hersof All rental payments are due on the first day of every month Lessee shall
have a len-day grace penod faor payment of rent
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AGREED AND ACCEPTED

Lessaa

Coastal Distnbution, LLC.
30 A Glen Street

Glen Cove, New York 11542
Tel 516-676-3700

By:

L1 y

_C__);Sbsggl_ 9«4153 J\»o

DATED. July //_, 2002

Lessor

New York & Atlantic Raitway Co
68-01 Otto Road

Glendale, New York 11385

Tel. 718-497-3023

By: -

A

Check Payabie To:

New York & Atlantic Raifway Co.
Accounting Office

53 West Jackson Boulevard, Sute 335
Chicago, IL

Fed L.D#  13-3526500

DATED. Juty /[ 2002
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