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AGREEMENT
Between
THE INDIANA RAIL ROAD COMPANY, INC.
and
CSX TRANSPORTATION, INC.

In the Matter of
Trackage Rights Between ConMil and Belt Junction (Terre Haute), IN

THIS AGREEMENT, made and effective as of:hiaé}f_‘ﬁay of ~uyy/ , 2007, by and
between THE INDIANA RAIL ROAD COMPANY, INC., an. Indiana corporation, whose
principal place of business 13 Indianapolis, IN, referred to ag “INRD” ot "Owner”, and CSX
TRANSPORTATION, INC., a Virginia corporation, whase principal place of business is
Jacksonviile, Flgrida, hereinafter 1eferred to as "CSXT™ or “User®, CSXT and INRD are
sometimes seferred to individually as a “Party” and collectively as the “Partics”,

WITNESSES THAT:

WHEREAS: The Parties have entered uyo a Memorgndum of Understanding dated Maich 30,
2007 (“MOU™), by which they agree, among other things, to construct & new connection between
thém at Belt Jet., to install A power switch at the conneelion between them at ConMil, to the
operation of CSXT g trains over the trackage of INRD between ConMil and Bel¢ Jot., and to joint
protocol with respect o exchange of trains and ¢crew qualification; and

WIHEREAS: The Parties desire to cover the operation of CSXT’s trains over INRD by formal
trackage rights agreement.

NOW, THEREFORE, the Parties hereto, intending to be legally bound, agiee as follows:

ARTICLE 1. GRANT OF TRACKAGE, RIGHTS

Subject ta the tarms and conditions herein provided, Owner hereby grents to User the right to
operate lts ttains (locomotives or vars) with its awn crews (hereinafter referred to as the
“Trackage Rights") over the following sagment of Owner's railroad shown on the plan attached
heveto, mede a pmt hereof and marked Exhibit *[" (hereinafter referred to as the "Subject
I'rackage").

INRD’s Chicago Subdivision, between the connection of CSXT and INRD trackage at
ConMil at approximate INRD Milepost (MP) 175.5 and the connection of CSXT and
INRD tiackage at approximate INRD MP 181.7, all in Terre Haute, IN, a distance of 6.2
miles.




ARTICLE 2. 4] TRAC E

A,

User's use of the Subject Trackage shall be in common with Ownel and any other user of
the Subject Trackage, and Ownetr's right to use the Subject Trackage shall not be
diminished by thig Agreement. Owner shall retain the exclusive right to grant to other
persons rights of any nature in the Subject Trackage.

User may use the Subject frackage solely for the purposc of the overhead movement its
own trains between the end points of the Subject Trackage

User shal) not use any part of the Sybject Trackage for the purpose of switching, storage
or servicing cais or the making or breaking up of trains, except that nothing contained
herein shall upon prior approval of Owner, preclude the emergency use by User of such
auxiliery Subject Trackage as may be designated by Owner for such purposes,

Owner. shall have exclusive control of the management and operation of the Subject
‘Trackage, Uscr shall not have any claim against Owner for liability account of loss or
damage of my kind in the event the vse of the Subject Trackage by User is intetrupied or
delayed at any time from any cause.

ARTICLE 3. RESTRICTION ON USE

A. There shall be no restriction as to CSXT's right to nperate any number or type of trains

over the Subject Trackage 50 long as snoh operation by CSXT is coordinated between the
parties to the reasonable satisfaction of INRD's operaling offiger in charge, and so long a4
CSX'1"s movements do not unreasonably interfers with INRD's operationg on the Subject
I'rackage,

B CSXT shall not perform any other freight survice whatsoever at any point located on the

Subyect Trackage.

C. Shipments iransported by CSXT over the Subject Tracknge are limited to shipments

moving solely in the accounts of CSXT. CSXT shall not transport any other shipments
over the Subject Trackage unless otherwise provided in a written amendment to thus

Agreement.

ARTICLE 4. MISCE QUS SPECIAL PROVI

A.

When operating qver the Sobject Trackage, User's locomotives and crews shall be
equipped to communicate with Owner on tadio frequencies normally used by Owner in
direciing train inovements on the Subject Trackape

Procedures for qualification and occupancy of the Subject Ttackage shall be amanged by

the local supervision of each carmer, All control and usage shall be subject to the
rensonsble approval of Owner's representative or his designee.
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ARTICLE 5. COMPENSATION

A.

The factor to be used in calculating payments to be made by User for the Trackege Rights
covered by this Agresment shall be THIRTY-FIVE CENTS ($ .35) per car mile
(hereinafter referred to as the "Current Chargo").

Within ten (10) days of the close of each calendar month, User shall submmt to Owner, a
stattnent Identifying the mumber of cars (loaded and empty), lacomotives and EOT units
moved by User over the Subject Trackage duting the immediately preceding calendar
manth,

User shall pay Owne1 a sum computed by multiplying: (i) the Current Charge, as may be
revised in accordance with Article 6 by (ii) the number of cars (loaded and empty),
locdmotive and EOT units moved by User with its ovn crews and power over the Subject
Trackage by (iii) the miles of Subject Trackage used. Each locomotive unit and EOT, for
the purpose of this Agreement shall be counted as one ca. With respoct ta articulated
units, the number of cars shall be determined by the AAR Car Type Code as.defined in
the UMLER Specification Manual. The second numeric in the Car Type Code field
covering codes "Q" and "S" shall be the factor in determining the car count for an
articulated unit. For example, AAR Car Type Cade "S566" wauld equate to a five (5) car
count as these type cars have five wells capable of handling 40' to 48' containers In each
well, (Car count data for articulated units subject to change upon devclopment of
technology to separate units by Car Numbers.)

Owner shall on o1 about the tenth day of each month render billing to User for User's
previous. manth's use of the Subject Trackage computed in accordance with the terms und
conditions of this Apreement

User shall furnish Owner information concemning all loadéd and empty cars in Electrome
Data Interchange (EDI) transmission hetween the cairiers. This proccdure shull be
required at the time the Association of American Railroads (AAR) defines the standard
reporting procedures for trackage rights carriers. The carriers shpll determine the minimal
data requirements.

ARTICLE 6. REVISION OF CURRENT CHARGE

A

The Current Charge shiall be subject to change 1o reflect any increascs or decreages in
labor, material and other costs as hereinafier provided.

The Cutrent Charge shall be revised upward or downward each year, beginning with the
bill rendered for the month of July 2008 to compensate for the increase or decrease in the
cost of labor and material, excluding fuel, as reflected in the Annual ndexcs of Charge-
Out Prices and Wagé Rates (1977=100), included in "AAR Railroad Cost Indexes" and
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supplements thereto, issued by the Asscciation of Americun Railroads (hereinafter
referred to as "AAR"). In making such determination, the final "Material prices, wage
rates and supplements combined (excluding fuel)" indexes for the Esst District shai] be
used. The Current Charge shall be revised to the third decimal place by calculating the
percent of increase or decrease in the index of the latest calendar year (2007 Index for the
first annual adjustment) as related to the index for the previous calendar year (2006 Index
for the first annua! adjustment) and applying that percent to the Current Charge.

C. By way of exgmple, assuming "A" to be the "Material prices, wage rates and supplements
combined (excluding fucl)® final ingex figure for 2006; "B* to be the "Matetial prices,
wage tates and supplements combined {excluding fuel)" final index figwe for 2007, "C"
{o be the Cunrent Charge; and "D" to be the pervent of mcrease or decrease; the tevised
Current Chargo stated hercin would be revised by the following formuia,

(ye-4 = D
A .
DDOxC)+C = revised Current Charge, effective July 1 of the year
being revised.

D. In the event the base for the Annual [ndexes of Chargo-Out Prices and Wage Rates issued
by the AAR shall be changed {rom the year 1977, appropriate tevision shall be made, Jf
the AAR or ay successdr organization diseontinues publication of the Anmual [nduxes of
Charge-Out Prices and Wage Rates, an appropriate spbstitute for determining the
percentage of increase or decrease shall be negotiated by the partics hereto. In the
absence of agreement, Lthe parties shall submit the matter to binding erbitration as
provided hereinafter.

E. At the option of either party heteto, the compensation provided for in thus Agreement
shall be open for renegotiation every five (5) years from the Commenceinent Date, as
hercinafter defined. In the cvemt the parties fail to reach agreement wpon such
renegotiation, such failure shall not constitute a breach of this Agreement, and the parties
shall continue to be bound by the terms of compensation provided in this Agreement until
the matter is sottled or submitted to binding arbitration.

ARTICLE 7, PAYMENT OF BILLS

All payments called for under this Agreement shall be rmade by User within sixty (60) days afier
teceipt of bills therefor, No payments shell be withheld because of any disptite as to the
cowrettness of items in the bills rendered, and eny discrepancics reconciled between the Parties
hereto shall be adjusted in the accounts of a subsequent month. The tecords of cach Party hereto,
insofar as they pertain to matters covered by this Agreement shall be open at all reasonablc times
to inspection by the othor Party for a period of two (2) years from the date of billing.




Bills rendered pursuant to the provisions of this Agieement, other than those set foith in
Article 5, shall include direct labor and material costs, together with the surcharges,
overhead peicentages and equipment rentals as specafied by Qwner at the time any work
is performed by Owner for User.

ARTICLE 8. MAINTENANCE OF SUBJECT TRACKAGE

A.

Owner shall maintain, repair and renew the Subject Trackage with ils own supervision
and labor, Owner shall nse best efforts to keep and maintaln the Subject Trackage in
condition (or any roplacement of it) for the use herein contemplated, but Owner dees not
guarantee the condition of the Subject Trackege at any time during the term hereof or that
operations thereover shall not be interrupted. Owner shall take il rensonable steps to
ensure that any intersuptions shall be kept to 8 minimum and shell use its best efforts to
avoid such interruptions. Purthermore, cxcept 93 may be otherwise provided in Article
14, User shall not by reason of feilure or neglect on the part of Qwrner to maintain, repair
or renew the Subject Trackage, have or make any claim or demand against Owner or its
parent corporation, subsidiarles or affillates, or their respective directors, officers, agenis
or employees for any injury to or death of ary person or persans whomsoever, or for any
damags 10 or loss or destruction of any property whatsoever, or for any damages of any
nature suffered by User resulling from any such failure or negleot.

Owner shall 'peiform, at the expense of User, such additional meintenance as User may
reasgnably require or requust,

ARTICLE 9, CONSTRUCTION AND MAINTENANCE OF NEW CONNECTIONS

A.

Bxisting connections or facilities that are jointly used by the Parties heizto shall continue
to be maintained, repaired and renowed by and at the expense of the Party or Pmties
1esponsible for such maintenance, repair and renewal under the agreements concemning
such facilities or connections.

Except as specified in scparate construction agreement between the Parties covering a
new connection between them at Belt Junction, any additional commections to the Subject
Trackage which may be requircd shall be subject to the Owner's approval (including
design) and shall be constructed, maintained, repaired and renewed as follows:

().  User or others shall firnish all lebor and matciial and shall construct, maintain,
repair and fenew at its sole cost and expense such portions of the tracks located bn
the right-of-way of User or others which connect the 1espective lines of the Parties
hergto.

(i). Owner shall fumish all labor and material and shall construct, maintain, repair and

renew at the sole cost and expense of User such portions of the additional tracks
located on tho 1lght-of-way of Owner which comnect the respective lines of the
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Parties hereto. Upon fermination of this Agreement, Owner may at ifs option
remove the portion of such trackege and appurtenances as may be loocated on
property of Owner, at the sole cost and expense of User. The salvage material
removed shall be released to User ar, ag otherwisc agreed upon, Owner shall
credit User the current fair market value for said salvage,

ARTICLE 10. DDIT1 REME A L

A,

Qwner, from time to time and &t its sole cost and expense, may make changes in,
additions and betterments to or retirements from the Subject Trackage as shall, in its
judgment, be necessary or desirable. fm the economical or safe operation thereof or as
shall be requited by any law, rule, regulation, or ordinance promulgated by any
governmental body having jurisdiction. Such additloms and bettérments shall become a
part of the Subject Trackage and such retirements shall bo excluded from the Sublect

Tratksge.

If the Parties agree that additional changes in or additions.and betterments to the Subject
Trackage, including changes In communication or signal facilities, are required to
acoommodate User’s operations beyond that required by Owner to accomumodate its
operations, Owner shall constfuct the additional or altered facilities, and User shal! pay to
Qwner the cost thereof, including the annual expense of maintaining, repairing and
renewing such additional or altered faciljties,

ARTICLE 11. ANAGE AN {

A

User shall comply with the provisions of the Federal Locomotive Inspection Act and the
Federal Safety Appliance Act, ag mmended, and any other federat apd state and local laws, .
regulations and rules respectipg the oporation, condition, inspection and safety of its
traing (locomotives and cars) while such trains, locomatives, cars, ond equipment are
being operated aver the Subject Trackage. User shall indemnify, protect, defend, and save
harmless Owner and its parent corporation, subsidiarics end affiliates, and all of their
respoctive directors, officers, agents and employees fiom and against all fines, penalties
and liabilitles imposed upon Owner or ity parent corporation, subsidiaries or affiliaies, or
their respective directors, officers, agents and employees under such laws, rules, and
regulations by any public authority or court having jurisdiction in the premises, when
attributable solely to the fuilure of User to comply with its abligations in this regard.

User in its uge of the Subject Tiackage shall comply in all respects with the safety rules,
operating rules and other regulations of Owner, and the movement of User's trains
(locumotives and cars,} over the Subject Tiackage shall at all times be subject to the
orders of the transportation officers of Owner User's traing shall not include locomotives
or cars which exceed the width, height, weight or other restrictions or capacities of the
Subject Trackage as published in Rajlway Line Clearances, and no train shall contain
Jocomotives or cars which iequire speed restrictions or other movement restrictions
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below the maximum authorized fieight speeds as provided by Owner's qperating rules
and regulations without the mior consent of Owner,

After proper supervisor training by Owner, User will be responsible to qualify User's
crews between ConMil and Belt Jet. User will qualify its crews by adding a qualified
supervisor to the crew between ConMil and Beit Jct. The partics shall moke a reasonable
effort to have all crews qualified within sixty (60) days of service startup. Alfer such
date, pilots provided by one party upon request of the other shall be billed at the rate of
SIX-HUNDRED-DOLLARS ($ 600.00).

Owner may at its option, request User to conduct an investigation of User’s employee(s)
warking on Owner's proparty, and alleged to have violaled Owner'y safcly rules,
regulations, orders, practices or instructions, or if an incident occurs which requires an
investigation under spplicable agroement rales. Upon recelpt of such notification, User’s
local Transportatian Officer shall arvange to issue praper notice to the User's employee(s)
of the investigation. Owner's request to schedule the investigation must comply with the
time limits provided in the applicable agreement on User’s rallroad. Owner shall provide
its regulations, supplements, safety rules and any necessary witnesses to User at na cost.

If Owngr timely requestod User to conduct an investigation, Owner shall have the right ta
suggest appropoate discipline meluding the right to exclude from the Subject Trackage
end Interchange Tmckage any employee of User, except officers, determined as the result
of Use’s investigation or hearing desgribed below, to be in violation of Owner's rules,
regulations, ordexs, practices or instructions.

In a major offense, such as violation of Rule "G," dishonesty, insubordination, or a
serious violation of opeiating rules, wherein Owner desires to bar User's employee from
service on Owner's tetritory pending an investigation by User, immediate verbal
notification will be given to the appropriate Transportation Officer of User so that proper
wiijtten notice cun be issued to the employee.

If User conducts an investigation, ity officer shall conduct the investigation, but an officer
of Owner shall be present. After the investigation is concluded, User shall make a
recommendation as to the discipline to be asscssed, and fumish a copy of that
iccommendation to Owner. Tf the Owner or User shall disagree on the discipline to be
imposed, User shall have the right to determins the discipline, if any, that 18 imposed.
User's Transportation Officer shall arange to assess discipline within the applicuble time
limits,

In the gvent a claim is progiessed to arbitration challenging the discipline assessed,
Owner shall be given an opportunsty te review User’s submussion. If the discipline
assessed is “overturned” by the mbitiation, and the discipline assevsed was being banned
from Owner’s property, Qwner shall permit User’s employee to teturn to Owner's

property




L The trains, locomotives, cars and equipment of User, Owner, and any other present or
future user of the Subject Trackage or any partion thercof, shall be operated without
prejudice or partiality to any party and in such manner as shall afford the most
economical and efficrent manner of movement of all teaffic over the Subject ‘Trackage.

IR In the event that a train of User shall be forced o stop on Subject Trackage, and such
stoppage is due to insufficicnt houts of service temaining among User's crew, or due 1o
mechanical failure of Uset's equupment, or any other cause not resulting from ap accident
or dermiment, and such irain ia unable to proceed, or if a train of User fails to maintam
the speed required hy Owner on the Subsect Trackage, or if 1t emergencies, crippled or
otherwise defective cars are set out of User's (gins on the Subject Trackege, Qumer shall
have the option to fumnish motive power or such other assistance (including but not
limited to the right to recrew Uses’s frain) as may be necessary fo haul, help or push such
trains, locomotives or cais, or to properly move the disabled cquipment off the Subject
Trackage, and User shall reimburse Owner for the cost of rendering any such assistance,

K If it becomes necessaty to makeé repairs to ot ddjust gr ttansfer the lading of such erippled
or defective cars in order to tove them off the Subject Trackage, such work shail be done
by Owiier, and User shall 1cimburse Owner fot the cost thereof.

L. In the event Owner and User agree that Owner should retain employees or provide
additional cmployees for the sole benefit of User, the Parfies hereto shall enter inlo a
separute agrecment uhder which User shall bear all coat and expense for any such retained
or additionel employees provided, including without limitation all cost and expense
associated with labor protective payments which are made by Owner and which would
not have been incurred had the retained or additional etnployees not beeh provided.

ARTICLE 12, MIL, C RE

All mileape and car hire cherges accraing on cars in User's traus on the Subject Tiackage
shall be assumed by User and repoited and paid by it directly to the owner of such cass.

ARTICLE 13. CLEARING OF WRECKS

Whenever User's use of the Subject Trackage requires rerailing, wrecking service or
wrecking train service, Qwner shall perform or provide such service, or by mutual agreement
between the partics at the time, User may perform or provide such service, including the repaiy
and restoration of roadbed, track and structures, The cost, liability and expense of the foregoing,
including without limitation loss of, damage to, or destruction of any property whatsocver and
injury to and death of any person or petsong whomsoever or any damage ta or desiruction of the
cnvironment whatsoever, iucluding without limitation land, sir, water, wildlifs, and vegetation,
resulting theefram, shall bo apportioned in accordance with the provisions of Article 14 hereof,
All locomotives, cars, and equipment and salvage from the same so picked up and removed
which are owned by or under the management and control of or used by User at the time of such
wreck, shatl be promptly delivered to st.
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ARTICLE 14. LIABIL,

The responsibility and liability between the Pattjes for: (i} atly personal injury or death of
any person (including employces of the Partics and third persons), (i) any real or personal
praperly damage of any person (including property of the Partles and third persons), (iif) any
damage or destruction to the environment (including land, alr, water, wildlife and vegetation),
and (iv) all cleanup and remedial expenses, court costs, scitlements, claims, judgements,
litigation expeases end attomey’s fees resulting fiom the use of the Subjett Trackage by cither
Party as described hevcin, all of which are callectively referred to as a "Loss", shall be divided as
follows:

A.  Ifa Loss occurs involving the trains, locomotives, engines and/or employees of only one
of the Parties, then the involved Party should be soiely responsible for the Loss, even if’
caused partially or completoly by the other Party,

B. If a Loss oceurs on the Subject Trackage invelving Lhe trains and locomotives of both
Owner and User, then: (i) each Party shall be salely responsible for any Loas to iis own
employees, locomotives and equipment and those cars in ils own revenue account
(including lachng), and (i) the Parties shall be equally responsible for dny Lass to the
Subject Trackage and Loss sustained by third partics, regardless of the proporiionate
responsibility botween them as to the cause of the Loss.

For purposes of assigning 1esponaibility for a Loss under this Article as between the Parties
hereto, a Loss involving one of the Pacties to this Agreement and a third party or parties shall be
construed as being the sole respansibility of that one party to this Agreement.

C. Whenever any hability, cost, or expense is assumed by or apportioned to a Party hereto
uller the foregoing provisions, that Party shall (i) forever protect, indemnify, and save
harmless the other Paity to this Agreement and [la parent corperation, subsidiaries end
affiliates, and all of their respective dircctors, officers, agents, and emplayees from and
againat that liahility, cost und expense (Including without limietion attorney’s fees and
expenses and court or regulatory expenses) assumed by that Party or apportioned to it,
and (ii) shall defend at its cost such indemnified Party against any claims for such
lighilities, loss and expenses with counse! selected by the indemnifying Party and
reasonably acceplable to the indemnified Party, rcgardicss of whether caused in whele or
m part by the fault, fatlure, negligenee, misconduct, nonfeasance, or misfcasance of the
indemunitee or its directors, officers agents, or employecs,

D.  Notwithstanding anything to the contrary in this Article 14, whenever Losa accurs with
one or more trains being invalved, and one or more of the jnvolved hains i a User train,
and such Loss is attnbutabie solely to the gross negligence or williful or wanton
misconduct of only one of the Parties to this Agreement, and such gross negligence or
willfu] or wanton misconduct s the direct dr proximate cause of such Laoss, then the Paity
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M.

tv which such gross negligence or willful or wanton mscondluct is attributable shall
assume all ligbility, cost and expense in comection with such Loss. The Parties agree
that, for purposes of this Article 14 D, “pross negligence or willful o wanton
misconduct” shall be defined 48 “the intentional faifure to perform a manifest duty in
teckless disrogard of the consequences as affecting the life or property of another; such a
gross went of care and regard for the rights of others as to justify the presumption of
willfulness and wantonness.”

Notwithstanding any pravision of thia Article 14 to the contrary, each Patty shall assure
and bear all responsibility for any Loss caused by acts or omissions of any its employees
while under the inflvence of drugs or alcohol.

Tn every case of death or injury suffered by an employee of either User or Owner, when
compensation to such employees or employee’s dependents is required to be paid under
eny workmen's compensation, occupational disease, employers' liability or other law, and
gither of sald Pertics, under the provisions of this Agreement, is required ta pay said
compensation, if such compensation is required to be paid in instaliments over a period of
time, such Pacty shall not be released frem paying any such future instaliments by reason
of the expiration ar other tcrminatlon of this Agreement prior to any of the respective
dates upon which any such future instalhnents are to be paid.

For purposcs of determining liability, pillots funished by Owner to User puisuant to this
Agreerhent shall be considered ag the employees of User while such ecmployees are on
duty &s pilots.

Except as may otherwise be provided in separate construction agreements belween the
Parties, for the purpose of determining liability associated with construction,
maintenance, repair and renewal of conncetions as provided in Article 9 B (if), all work
performed by Owner shall be deemed performed for the sole benefit of User and, User
shall be fully Hable for all cost and expense of any and all loss, damage, destruction,
injury and denth resulting flom, arising ead of, incidentel to or occurring in comnection
with said construction, maintenanca repait and renewal except when such cost and
expense of lass, damage, destruction, injury or death is caused by the sole negligence of
Owner. User shall protect, indemnify, and save harmless Qwner and its parent
corporation, subsidiaries and affiliates, and all of their respective directors, officers,
agents and cmployees fiom and against any and all expense and liability for which User is
responsible.

IF any suit or action shall be brought against either Paty for damages which under the
pravisions of tis Agreement are in whole or in part the tesponsibility of the other Party,
smd other Party shall be notified In writing by the Party sued, and the Party so notified
shall have the right and be ubligated to take part in the defense of such suit and shail pay
4 proportionate pait of the judgment and costs, expense and attorneys' fees incuned in
such suit according to its liability assumed hereunder.
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In the event of & Loss as set out herein, the Parties to this Agreement, unless otherwise
agreed between them in writing, shall be bound by the Freight Claim Rules, Principles
and Practices of the Association of American Railroads (AAR) as 1o the handling of any
claims for the loss of damage to lading.

Notwithstanding any and all of the forgoing provisions of this article, in the event a Loss
occurs while the Subject Trackage is being used by Qwner and/or User, and such Loss is
attributable solely to the willful or wanton negligence of only one of the Parties to this
Agreoment, then the Party hereto which was so willfully or wantonly negligent shall be
solcly respansible for such Loss,

ARTICLE 15. CLAIMS

A

F.

Except ds pipvided in Subarticle B below, ell claims, injfes, death, property damages
and losses arising out of or connected with this Agreement shal| be investigated, adjusted
und defendsd by the Party bepring the lighility, cost, and expense therefor under the
provigions of this Agreement.

Bach Parly shall investigate, adjust and defend all freight loss and damage claims filed
with it.in accordance with 49 U S.C, Sectjon 11706,

I the event of a Loss as defined in Article 14, the Partles to this Agreement shall be
bound by the Freight Claim Rules, Principles, and Piactices of the Association of
American Railroads (AAR) as to the handling of any claims for the loss or damage to
lading.

In the cvent n claim or suit is asserted against Owner or User which is the other's duty
hercunder to investigate, adjust or defend, them, unless otherwise egreed, such other Party
shall, upon request, take over the investigation, adjustinent and defonse of such cleim or
spit.

All costs and expenses in connection with (he investigation, adjustment and defonse of
any claim or suit under this Agreement shall be inoluded as costs and expenses in
applying the liebility provisions sef forth mn this Agreement, except that salarics or wages
of full-time agents, full-bme attorncys and other full-lime employees of either Patty
engaged ditectly or indirectly in such wark shall be borne by such Party.

Excluding freight loss and damage claims filed in accardance with 49 US.C. Section
11706, neither Party shall settle or compraomise any claim, demand, suit or cause of action
for winch the other Party has any liability under this Agreement withoul the concurrence
of such other Party if the consideration for such settlement or compromise exceeds
THIRTY-FIVE THOUSAND DOLLARS ($35,000).

Bach Party agrees tp indemnify and hold harmless the other Party und ity parent
corporation, subsidiaiics and affiliates, and all their respective directors, afficers, agenis
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H.

and employces from end against any and all costs and payments, including benefits,
allowances and arbitration, edministrative and litigation cxxpenses, arising out of clalms ot
grievances made by or on behalf of its own employeés, either pursuant to a collective
bargaining egreement or employee protective conditions imposed by a governmental
agency upon the agency's approval or exemption of this Agreement. 1t 1a the intention of
the Particy thal each Party shall bear the full costs of protection of its own employees
under employee protective conditions which may be imposed, and of grievances flied by
its own employee arizing under its collectlve bargaining agreements with its employees.

It is understood that nathing in this Article 15 shall modify or waive the conditions,
pbligations, assumptions or apportionments provided in Article 14,

ARTICLE 16. INSURANCE

A'

During the term of this Agreement Owner agrees (o procurc and mantain ut fls sole cost
and expense railroad operating and liability insurance, hereinafter called “Inswsnce®,
naming Qwner as the insured and covering tho liability sssumed by it and its agents under
the terms of this Agreemeont and by virtue of User's usage of Owner's trackage. CSXT
shall be listed as an additions) insured. The Insurance shall include liability for foreign
rolling stock and cargo in the care, cusiody or control of Qwner and contain a contractual
liabitity endorsament that shall specifically grant coverage for all liability assumed under
this Agrcement. The Insurunce shall be in an amount not less than Five Million Dollars
($5,000,000) combined single limit for personal injury and propefty damage per
occurrence,

The Insurance shall contain provisions obligating the insurer to provide CSXT with
notioe of cancellation, material modification or non-renewsl at least thirty (30) days prior
to the effeptive date thereaf.

The Insurance shall be evidenced by a current certificate of insurance, naming CSXT as
an additional insured, and addressed to CSXT (Insurance Department C907; CSX
Transportation, Inc.; S00 Water Street; Jacksonville, FL 32202) which certificate shall be
subject to the prior approva) of CSXT's Insurance Dcpartment.  All of the required
endorsements and notice provisions shall be stated on the centificats of insurance that is
provided to CSXT. Uses shall subsequently furnish annuel rencwal certificates of
insurance to CSXT's Insurance Départment.

In addition, Use1 shall provide CSXT’s Insurance Department notiee of any claim and any
other correspondence dealing with insurance and insurance matters.

ARTICIE 17. DEFAULT AND TERMINATION

In the event of any substantial fathne on the part of User to perform its obligations under
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this Agreement and its continuance in such defuult for a peviod of sixty (60) days after written
notice thereof by certified mail from Owner, Owner shall have the right at its option, after first
giving thirly (30) days writien notice thereof by cerlified mail, and notwithstending any waiver
by Owner of any prior breach thereof, to terminate the Trackage Rights and User’s use of the
Subject Trackage, subject {0 any regulatory approval ar exemption that may be required under
governing law. The excrclse of such right by Owner shall aot impair its rights under this
Agreement or ety cause or causes of action it may have against User for the recovery of
damages.

ARTICLE 18. REGULATORY APPROVAL.

A.

Should this Agreement require the prior appraval of the Surface Transportation Board
(STB), User at its awn cost and expense sball initiate and theveafter diligently pursue en
appropriate application or petition to secute such approval Owner shall assist and
support efforts of User to secure any necessary STB approval of this Agreement.

Shogld the STB at any time during the term of this Agreement impose any labor
protective conditions upon the exemption of this Agreement frora regulation, User,
solely, shall be responsiblc for any and all payments in satisfaction of such conditions.

ARTICLE 19. ABANDONMENT OF SUBJECT TRACKAGE

A

Notwifhstanding the provistons of Article 20, Owner shall have the right, subject (o
sceuring any necessary regulatory approval, to abandon the Subject Trackage or any
portion thereof. Before filing on application for regulatory approval of such
abandonment, Owner shall give User ninety (90) days' advance notice in writing of its
infention to do so in order that User may detetrnine whether it desires to purchase the
Subject Trackage {or portion thereof) or to discontinue its use thereof.

If User desires to purchase the Subject Trackage (or such portion thereof ag Owrter has
notifled User will be abandonsd), it shall submit an offer of financial assisiapce under
49 US.C. Section 10904 In the event the offer meets the requirements of the aforesaid
scetion and Owner receives more than one such offer; Owner shall exercise its statutory
right to negotiate with User rather than with the other offeror(s). Thereafter, the rights
and obligations of the Parties in respect to Uses's acquisition of the Subject Trackage or
partion thereof shall ba governed by epplicable provisions of the law.

In any one of the circumstances listed below User shall be deemed to have determined
that it does not desire to purchase the Subject Trackage or portion thereof and thut it
desires to discontue its use thereof:

().  User fails to submit an offer of financial assistance to purchese the Subject

Trackage or portion thereof within the time prescribed by statute and applicable
regulations, or
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(if). User, having made an offer of financial assistance to purchase the Subject
Trackage or portion thereof, but being unable to reach agreement with Owner as
to the sale price, fails within the statutory period to request the proper regulatory
authority to establish the terms and canditions of the sale, or

(iti). User, having requested the proper regulatory authotlty to establish the torms and
conditions of sale, withdraws its offer of financial assistahce, or

(iv). User, having requested the proper regulatory authority to establish the te1ins of the
sale, rejects the authotity's order establishing said tenms or fajls to accept said
terms wathin the time prescribed by said order.

In such event User shall promptly file an application with the proper regutatory authaiity
seeking approval of the discontinuance of its operations over the Subject Trackage or
portion thereof. 1If Uset daes not promptly file an application seeking approval of the
discontinugnce of User's aperations over the Subject Trackage or portion thereof, Owner
shai{ be deerned to have been given User's power of attorney to take such actson on User's
behalf.

In the event any applicdtion filed by Owher 13 granted but an application filed by User
under Subsection C above is denied by the proper regulatory authgrity, the Parties shall
copperate ih taking such action as is reasonably nstessaty to effect a sake of the Subject
Trackage or portion thereof ta User (including securing eny mecessary regulatory
authority) for a price consistent with the principles of 49 U.S C. Section 10904,

In the event Qwner abandons any portion (or all) of the Subject Trackage or portion
thereof under circumstances which (hecanse of ehanges in the law or otherwise) nre not
subject to bandling under the procedurcs outlined above, the Parties shall cooperate and
take such action as is neceasary to asame that User eithar promptly terminates iis
operations over the segment to be abandoned or puichases said segment at a price
consistent with the principles of 49 11.8.C. Section 10904 as interpreted on the date of
this Agreement,

In the event Owner's application for authority to abanden is denied, User shall withdraw
say application it has filed under Subsection C above

Fxcept as otherwise expressly agreed in wrifing, in the event any actions taken by the
Parties under this Arficle 19 result in an obligation imposed by any competént authority
on either or bath Partics heteto to protect the interests of affected employees, the
1esponsibility for bearing the cost theteof shall be bome by the Pany which is the
cmployer of the affected employee o employees, notwithstanding the manner in which
said cost may be apportioned in any erder or decision imposing the protection.

A-14




ARTICLE 20. TERM

A, This Agreement shall be effective the day end year first above written and shall remain in
effect through for an initial term of twenty (20) years, provided, however, CSXT shall
reserve a right to terminate this Agresment at any time upon not less than one (1) year’s
advance written notice during the inifial term unless previously terminated as provided
herein. Upon eonclusion of the initial tcrm, this Agreemens shall remain in force for two
(2) renewal terms of five (5) years each, provided, however, that during any renewal 1erm,
this Agrecinent may be tenminated at any time upon mutual consent in writing, or upon
CSX1”s advance written notice of termination on the saing basis as provided in the iniual
term. Upon conclusion of the second (2*) renewal term, this Agreement shall terminate
and be of no further force and effect unless the parties agree otherwise in writing, which
written agresment shall specify the duration of such extended term.

B. Termination of this Agreement shall not relieve or release either Party hereto from any
abligation assumetl or from any liability which may have arisen or been incurred by either
Party under the terma of this Agreement prior to the termination hereof.

ARTICLE 21, FORCE MAJEURE

Owner shall not be responsible to User for delays or failure to perform under this
Agrecment if such delay or failure to perform are caused by circumstances beyond its control,
including, hut not limited to, Acts of God, floods, storms, earthquakes, hurricanes, tomadoes, or
other severe weather or climatic conditions, acts of public enemy, war, blockade, insurrection,
vandalism or sabotage, fire, accident, wreck, derailment, washout or explosion, sutke, lockout or
labor disputes oxporienced by the Parties hereto, embargoes or AAR service orders; FRA orders,
or governmental laws, orders or regulations,

ARTICLE 22, ARBITRATION

Any dispute arising between the Paities with regpect 1o this Agreement shall be jointly
submitted for binding arbitration under the Commercial Arbitration Rules of the American
Arbiiration Association. The decision of the arbitrator shall be final and conclusive upon the
Parties hereto. Each Party to the arbitration shall pay the compensations, costs, fees and
expenses of its own witnesses, experts and counsel. The compensation, costs and expense of the
arbitrator, if amy, shall be borae cquaily by the Parties hercta. The arbitrator shall not have the
power to award consequential br punitive damuges or to detefmine violations of ciiminal ot
aptitrust laws

ARTICLE 23. SUCCESSORS GNS

Neither Party bereto shall transfer or gssign this Agicement, or any of its rights, interests, or
obligations hercunder, to any persom, firm, partnership or corporation without obtaining the prior
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written consent of the other Perty. This Agreement shall inure to the benefit of and be binding upon
the respactive SUCCESSORS and assigns of the Parties

ARTICLE 24, NOTI

Any notice required or permitted to be given by onc Parly to the other under this

Agreement shall be deemed given on the date sent by cerlified mail express carier, or by such
other mieans as the Parlies may agree, and shall be addressed as foliows:

If to Owner: President
‘t'he Indiana Rail Road Company
101 West Ohio Street, Suite 1600
Indianapolls, [N 46204

If to User! Director Pagsenger & Joint Facility Agreements
CSX Transportation, Ine.
500 Water Street, J315
Jacksonville, FL, 32202

Either Paity may provide changes in the above addresses to the other Party by personal

servica or mail,

ARTICLE 25, GENERAL PROVISIONS

A.

This Agreement and ¢ach and every movision hereof is for the exclisive benefit of the
Parties hereto and not for tha benefit of any third party. Nothing herein contained shall be
taken as creating or increasing any right of amy third party to recover by way of damages
or; ofhierwise against cither of the Parties herelo.

This Agieement containg the entire understanding of the Partiey htreto and supersedes
any and all oral understandings between the Parties.

No tetm or provisiant of this Agreement may be changed, waived, discharged or
terminated except by an instrument in writing and signed hy bath Parties fo this
Agreement

All words, temis and phrases used in this Agreement shall be ¢construed in accordance
with the generally applicable definition or meaning of such words, terms and phrases in
the railroad industry.

All Article headings and lettering me inserted for convenience only and shall not affect
any construction of interpretation of this Agreement.
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H.

As used ; this Agrecinent, whenever reference is made to the trains, locomofives, cars o1
cquipment of, o1 inn the account of, one of the Parties hereto, such expression meaus the
trains, locomotives, cars and eyquipment in the possession of or operated by one of the
Parties and includes such trains, locomotives, cars and equipment which are owned by,
leased to, or in the account of such Party. Whencver such locomolives, cas o1 equipment
arc owned or leased by one Party to this Agreement and are in the possession or account
of the other Party to this Agreement, such locomotives, cars and equipment shall be
considered those of the other Party under this Agreement.

This Agreentent 13 the result of mutual negotiations of the Parties hiereto, neither of whom
shall be conmdered the drafter for purposes of contiact construction.

Neither Party hereto may discloso the provisions of this Agreement to e third party,
excluding a parent, subsidiary ot affiliate compeny, without the wrltten consent of the
other Paity, except as otherwise required by law, regulation or ruling. For clarity the

Parties agroe thul either Parly may make known the existence of this Agreement to third

parties,

IN WITNESS WHEREOF, the Putics hereto have caused this Agreement to be duly executed
as of the date fitst above written.

Wilness for INRD . THE INDIANA RAIL ROAD COMPANY

Dt R Y
T

Title: __ Execulive Vice President & COO

Witness far CSXT. CSX TRANSPORTATION, INC

. [ 0
X AN (:’Tt- ':’,z ) Vod ? By:__Cik.L ARA RN ( N Crrrr—

Name: G/ LSS E fngld.'rl‘)m‘\)

Title: .:> .l (2! Pﬁ = :-1 J f- f'\(_' r, I"',;
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