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The Honorable Vernon A Williams Office ot
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Surfa¢c Transportation Board partol
395 E Street. S W public Record

Washington, D C 20423

Re STB Fin Dkt No 35058, “CSXT Transportation, Inc — Trackage Rights
Exemption — The Indiana Railroad Company

Dcar Secretary Wilhiams

Encloscd, for filing in the above-referenced proceeding, are an onginal and 10
copics of CSXT’s Venified Notice of Exemption 1n the above-captioned proceeding Also
enclosed arc 20 color copies of a map of the trackage involved, an electronic copy of the Notice
of Exemption, and a check 1n the amount of $1000 to pay the filing fee Plcase note that CSXT
15 separately submitting to the Board, via overmght couner, an original signed copy of its
certificate of scrvice  Pleasc file-stamp the cnclosed extra copies and return them to our legal
assistant for our files

Thank you for your assistancc 1n this matter If you have any questions regarding
this filing, please contact the undersigned
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35058

CSX TRANSPORTATION, INC.
~ TRACKAGE RIGHTS EXEMPTION -
THE INDIANA RAIL ROAD COMPANY

VERIFIED NOTICE OF EXEMPTION

CSX Transportation, Inc (“CSXT") submuts this Venfied Noticc of Exemption
(this “Noticc™), pursuant 10 49 CF R § 1180 2(d)7), for exemption of imited overhead
trackage rights over a hine of railroad of The Indiana Rail Road Company (“INRD™)
known as INRD's Chicago Subdivision, between the connection of CSXT and INRD
trackage at ConMil (“*ConMil™) at approximatc INRD Milepost 175 5 and the connection
of CSXT and INRD trackage at approximate INRD Milepost 181 7, all in Terre Haute,
Vigo County, Indiana (“Terre Haute"), a distance of 6 2 miles (the *“Linc™)

The trackage nights are necessary, for economy and efficiency of operation, to
permut CSXT crews to operate is trains 1n overhead movement between the end points of
the Line for the purpose of moving between points on CSXT's CE&D Subdivision south
of Terre Haute and points on CSXT’s St Lows Line Subdivision west of Terre Haute

This transition in CSXT’s opcrations 1s being implemented to improve traffic flow



(including reduction of rasfroad and vehicular congestion) and further improve the safety
of CSXT operations 1n and around Terre Haute

Under 49 CF R § 1180 2(d)(7), the acquisition of trackage nghts by a rail carmer
over lincs owned or operated by any other rail carmer or carmers 1s exempt tf the nghis
are (1) based on written agreements and (11) not filed or sought 1n responsive applications
in rail consolidation proceedings The trackage rights covered by this Notice (1) will be
covered by a written agrcement (the “Trackage Rights Agreement”), a drafl of which 1s
attached as Exhibit 11, and (1) are not being filed or sought in responsive applications in a
rail consolidation proceeding As such, the § 1180 2(d)(7) exemption 1s applicable

In accordance with the requirements of 49 C FR § 1180 4(g). CSXT submuts the

following information

§ 1180.6(a)(1)(i) Description of Proposed Transaction

The transaction covered by this Notice 1s the acquisition of hnmted non-exclusive
overhead trackage nights (the “Trackage Rights™) by CSXT betwcen the connection of
CSXT and INRD trackage at ConMil at approximatc INRD Milepost 175 5 and the
connection of CSXT and INRD trackage at approximate INRD Milepost 181 7, all in
Terre Haute, a distance of 6 2 miles CSXT will not provide local service over the Linc
CSXT's overhead service on the Line shall not be limited with respect to CSXT’s nght to
opcratc any number or type of trains over the Line so long as such opecration by CSXT 1s
coordinated between the parties to the Trackage Rights Agreement 10 the reasonable
satisfaction of INRD’s opcrating officer in charge, and so long as CSXT s movements do

not unreasonably interfere with INRD's operations on the Line



The name and busincss address of the applicant 1s

CSX Transportation, Inc
500 Water Strect
Jacksonvilie, Flonda 32202

Questions regarding this transaction are {o be addresscd to the representatives named

below

John N Booth, III Steven C Armbrust, Esq
CSX Transportation, Inc CSX Transportation, Inc
500 Watcr Street, J-315 500 Water Street, J-150
Jacksonville, Florida 32202 Jacksonwville, Florida 32202
(904) 359-3486 (904) 359-1229

(904) 359-1373 (fax) (904) 245-3357 (fax)

§ 1180.6(a)(1Xii) Consummation Date

The Trackage Rights will be consummated on July 29, 2007, or the date that 1s 30
days from the date the Board receives this Nofice (to the extent such Notice 1s received

after July 29, 2007)

§1180.6(a)(1)(iii) Purpose of the Transaction

CSXT tramns will movce to and from the end points of the Line in the intercsts of
economy and efficiency, 1n connection with a transition in CSXT's operations, which
transition will be implemented to improve traflic flow (including reduction of rail and
vehuicular congestion) and further improve the safety of CSXT operations 1n and around
Terre Haute, IN  For these reasons, INRD has agreed 10 grant CSXT limited overhead
trackage nights over the Line for the duration of the Trackage Righis Agreement
§ 1180.6(a)(5) States in which the Applicant Operates

CSXT operates 1n the states of Alabama, Connecticut, Delaware, Flonda,

Georgaa, lllinos, Indiana, Kentucky, Louisiana, Maryland, Massachusctts, Michigan,



Mississippi, Missoun, New Jersey, New York, North Carolina, Ohio, Pennsylvamia,
South Carolmna, Tennessee, Virgima, West Virgina, and the District of Columbia The

involved trackage nghts arc located 1n the State of Indiana

§ 1180.6(a)(6) Map (Exhibit I)

A map 1s attached as Exhibat 1

§ 1180.6(a)(7Xii) Aprcement (Exhibit 2)
A drafl of the Trackage Rights Agreement showing the principal terms proposed

1s attached as Exhibit II The exccuted trackage nghts agreement (the “Trackage Rights

Agreement”) will be f{iled with the Board within 10 days of the date of 1ts execution

§ 1180.4(g)(1 Y1) Labor Protection

CSXT 1s agrecablc to the labor protecuion conditions generally imposed in
trackage rights proceedings as found in Norfolk and Western Ry Co - Trackage Rights -
BN. 3541 C C 605 (1978), as modified by Mendocino Coast R Inc -- Lease and

Opecrate, 360 I C C 653 (1980}

§ 1180.4(a)(2)(i) Caption Summary (Exhibit 3)

A caption summary of this transaction suitable for publication 1n the Federal

Register 1s attached as Exhibat 111

§ 1180.4(g)(3) Environmental Documentation

Environmental documentation 1s not required for this transaction See 49 CFR §
1105 6(c)}4) (no environmental documentation required for common use of rail termnals

and trackage rights)



Respectfully submitted,

CSX TRANSPORTATION, INC.
By -

Steven C. Armbrust, Esq
CSX Transportation, Inc.
500 Water Street
Jacksonville, Florida 32202
(904) 359-1229

Counsel for CSX TRANSPORTATION,
INC



VERIFICATION

I, John M. Gibson, Jr., being duly swomn, depose and state that I am the Vice
President Operations Research & Planning of CSX Transportation, Inc . that [ am
authorized to make this verification, and that I have read the foregoing Notice of
Excmption 1n Finance Docket No 35058 and know the facts stated herein, and that said

facts are true as stated to the best of my knowledge, information and belief.

puet: 42507
e b2

S%ORN TO BEFORE ME this
277" day of Jusaz, 2007

NOTARY PUBLIC (jg,}/ W

b ll.IIIIIl.l.lllll-l.lll..l.“..'...“'““l
NDA

Comns 0O0370837

@ .u:‘q:':. Mr12008

L Fonds Notary Assn , tnc




CERTIFICATE OF SERVICE

I certify that I have this day served a copy of the forcgoing document upon the following
by first class Umted States mail.

John H. Broadley, Esq. Indiana Department of Transportation
John H Broadley & Associates, P C Rail Section
1054 31st Street, NW, Suite 200 Attn Michael Riley, Railroad Section
Washington, DC 20007 Manager

100 North Scnate Avenue

Room N955

Indianapolis, [N 46204
Secretary of Transportation U.S Department of Justice
Office of Cmcf Counsel Attorney General Alberto Gonzalez
Federal Railroad Admimstration Room B-103
Docket Clerk 950 Pennsylvama Ave NW
1120 Vermont Avenue NW Washington, D C 20530-0001

Washington, D C 20005

Federal Trade Commussion
Premerger Notification Office
600 Pennsylvania Avenue NW
Room 303

Washington, D C 20580

Dated at Jacksonville, FL this 29" day of June, 2007

M&w/’

Steven C Armbrust, Esq

SWORN TO BEFORE ME this
4 dayo -~ 2007,

NOTARY PUBLIC

SUZANNE MARIE GERACI
Notary Public - State of Florkia
Commasion Expires Jun 20, 2010
Commission # DD 565773
i Bonded By National Notary Assn
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EXHIBIT [

[Please see attached
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EXHIBIT Il

[Please see attached]
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FD 35058 Druft Trackage Rights Agreement

AGREEMENT
Between
THE INDIANA RAIL ROAD COMPANY, INC.

and
CSX TRANSPORTATION, INC.

In the Matter of
Trackage Rights Between ConMil and Belt Junction (Terre Haute), IN

THIS AGREEMENT, madc and effective as of this day of , 2007, by and
between THE INDIANA RAIL ROAD COMPANY. INC, an Indiana corporation, whosc
pnincipal place of business 1s Indianapohs, IN, rcferred to as “INRD" or “Owner”, and CSX
TRANSPORTATION, INC, a Virgina corporation, whose principal place of business 1s
Jacksonwville, Flonda, hereinafier referred to as "CSXT"” or “User" CSXT and INRD are
sometimes referred to individually as a “Party™ and collectively as the “Parties™

WITNESSES THAT:

WHEREAS: The Parties have entered into a Memorandum of Undcrstanding dated March 30,
2007 (“*“MOU™), by which they agrce, among other things, to construct a new connection between
them at Belt Jet, to install a power swiich at the connection between them at ConMul, to the
operation of CSXT’s trains over the wrackage of INRD between ConMil and Belt Jct, and to
joint protocol with respect to exchange of tramns and crew qualification, and

WHEREAS The Partics desire 1o cover the operation of CSXT’s trains over INRD by formal
trackage righis agreement

NOW, THEREFORE, the Partics hereto, mtending to be legally bound, agree as follows

ARTICLE 1. GRANT OF TRACKAGE RIGHTS

Subject to the terms and conditions herein provided, Owner hereby grants to User the nght to
operate s trains (locomotves or cars) with its own crews (heremafier referred 10 as the
"Trackage Rights") over the following segment of Owner’s railroad shown on the plan attached
hereto, made a parl hercof and marked Exhibit 1" (hcremnafter refcrred to as the “"Subject
Trackage™)

INRD’s Chicage Subdivision, between the connection of CSXT and INRD trackage at
ConMil at approximate INRD Milcpost (MP) 175 5 and the connection of CSXT and
INRD trackage at approximatc INRD MP 181 7, all in Terre ITaute, IN, a distance of 6 2
miles
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ARTICLE 2. USE OF SUBJECT TRACKAGE

A

User's use of the Subject Trackage shall be 1n common with Owner and any other user of
the Subject Trackage, and Owner's right to use the Subject Trackage shall not be
dimimshed by this Agrecment Owner shall retain the exclusive nght to grant to other
persons rights of any nature 1n the Subject Trackage

Uscr may use the Subject Trackage solely for the purposc of the overhead movement 1ts
own trains between the end ponts of the Subject Trackage

Uscr shall not use any part of the Subject Trackage for the purpose of switching, storage
or servicing cars or the making or breaking up of tramns, cxcept that nothing contamed
herein shall upon prior approval of Owner, preclude the emergency use by User of such
auxihiary Subject Trackage as may be designated by Owner for such purposcs

Owner shall have exclusive control of the management and operation of the Subject
Trackage User shall not have any claim agamnst Owner for liability account of loss or
damage of any kind in the event the use of the Subject Trackage by User 1s intcrrupted or
dclayed at any time from any causc

ARTICLE 3. RESTRICTION ON USE

A There shall be no restriction as 1o CSXT’s right to operate any number or type of trains

over the Subject Trackage so long as such operation by CSXT 1s coordinated between the
partics to the reasonablc satisfaction of INRD's operating officer 1n charge, and so long
as CSXT's movements do not unreasonably mterfere with INRD’s operations on the
Subject Trackage

CSXT shall not pertform any other freight service whatsoever at any point located on the
Subject Trackage

Shipments transported by CSXT over the Subject Trackage are hmited to shipments
moving solcly 1n the accounts of CSXT CSXT shall not transport any other shipments
over the Subject Trackage unless otherwise provided mn a wrtten amendment to this
Agrecment

ARTICLE 4. MISCELLANEOUS SPECIAL PROVISIONS

A

When operating over the Subject Trackage, User's locomotives and crews shall be
cquipped to communicate with Owner on radio frequencies normally used by Owner 1n
directing train movements on the Subject Trackage
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B

Proccdures for qualification and occupancy of the Subject Trackage shall be arranged by
the local supervision of cach carmer All control and usage shall be subjcct to the
rcasonable approval of Owner's representative or his designee

ARTICLE 5. COMPENSATION

A

The factor to be used n calculating payments to be made by Usecr for the Trackage Rights
covered by this Agrcement shall be THIRTY-FIVE CENTS ($ 35) per car mile
(herewmnafter referred to as the "Current Charge")

Within ten (10) days of the close of each calendar month, User shall submit to Owner, a
statement 1dentifying the number of cars (loaded and empty). locomotives and EOT unts
moved by Uscr over the Subject Trackage during the immediately preceding calendar
month

User shall pay Owner a sum computcd by multiplying (1) the Current Charge, as may be
revised 1n accordance with Article 6 by (u) thc number of cars (loaded and empty),
locomotive and EOT umits moved by User with 1ts own crews and power over the Subject
Trackage by (1) the miles of Subject Trackage used Each locomotive unit and EOT, for
the purpose of this Agrcement shall be counted as onc car ' With respect to articulated
uniuts, the number of cars shall bc determined by thc AAR Car Type Code as defined 1n
thec UMLER Specification Manual The sccond numeric in the Car Type Code field
covering codes "Q" and "S" shall be the factor in detcrmining the car count for an
articulated umit  For example. AAR Car Type Code "S566" would equate to a five (5) car
count as these type cars have five wells capable of handling 40" to 48' containers 1n each
well (Car count data for articulatcd units subject to change upon development of
technology 1o scparate umts by Car Numbers )

Owner shall on or about the tenth day of cach month render billing 1o User for User's
previous month's usc of the Subject Trackage computed 1n accordance with the terms and
conditions of this Agreement

User shall furmish Owner information concerming all loaded and empty cars 1n Electronic
Data Intcrchange (EDI) transmission between the carmers This procedure shall be
required at the ume the Association of American Railroads (AAR) defines the standard
reporiing procedures for trackage nights carriers The camers shall determine the mimimal
data requiremenis

ARTICLE 6. REVISION OF CURRENT CHARGE

A

The Current Charge shall be subject to change 1o reflect any increases or decreases
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labor, matenal and other costs as heremafter provided

B The Current Charge shall be revised upward or downward each ycar, beginning with the
il rendered for the month of July 2008 to compcnsate for the increase or decrease in the
cost of labor and matenal, excluding fuel. as reflected 1n the Annual Indexes of Charge-
Out Prices and Wage Rates (1977=100), included in "AAR Railroad Cost Indexes" and
supplements thereto, 1ssucd by thc Association of American Railroads (hereinafter
referred to as "AAR") In making such determination, the final "Matenal prices, wage
rates and supplements combined (excluding fuel)” indexcs for the East District shall be
used Thc Current Charge shall be revised to the third decimal place by calculating the
percent of increase or decrease 1n the index of the latest calendar year (2007 Index for the
first annual adjustment) as related to the index for the previous calendar year (2006 Index
for the first annual adjustment) and applying that percent to the Current Charge

C By way of cxample, assuming "A" to be the "Matcrial prices, wage rates and supplements
combined (excluding fuel)' final index figure for 2006, "B" 1o be the "Matenal prices,
wage rates and supplements combined (cxcluding fuel)" final index figure for 2007, "C"
to be the Current Charge, and "D" to be the percent of increase or decrease, the revised
Current Charge stated herein would be revised by the following formula

(1) B-A = D
A

2Q)DOxC)+C = revised Current Charge, cffective July 1 of the year
being revised

D In the cvent the base for the Annual Indexcs of Charge-Out Prices and Wage Rates 1ssucd
by the AAR shall be changed from the year 1977, appropnate revision shall be made If
the AAR or any successor orgamzation discontinucs publication of the Annual Indexes of
Charge-Out Priccs and Wage Raics, an appropniate substitute for determiming the
percentage of increasc or decrease shall be ncgotiated by the partics hereto In the
absence of agreement, the partics shall submit the matter to binding arbitration as
provided herenalter

E Al the option of erther party hereto, the compensation provided for in this Agrecment
shall be open for renegotiation every five (5) years from the Commencement Date, as
heremafter defincd In the event thc parties fail to reach agrccment upon such
renegotiation, such failure shall not constitute a breach of this Agreement, and the parties
shall continuc to be bound by the terms of compensation provided 1n this Agreement until
the matter 1s scttled or submitied to binding arbitration

ARTICLE 7. PAYMENT OF BILLS
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All payments called for under this Agreement shall be madc by Uscr within sixty (60) days after
receipt of bills therefor No payments shall be withheld because ol any disputc as to the
correctness of items 1n the bills rendered, and any discrepancies reconciled between the Parties
hereto shall be adjusted 1n the accounts of a subsequent month The records of each Party
hereto, nsofar as they pertain to matters covered by this Agreement shall be open at all
reasonable tumes to inspection by the other Party for a period of two (2) years from the date of
billing

A Bills rendered pursuant to thc provisions of this Agrecement, other than thosc sct forth in
Article 5, shall include dircct labor and matenal costs, together with the surcharges,
overhecad percentages and cquipment rentals as specified by Owner at the time any work
1s performed by Owner for User

ARTICLE 8. MAINTENANCE OF SUBJECT TRACKAGE

A Owner shall maintain, repair and renew the Subject Trackage with its own supervision
and labor Owner shall usc best efforts to keep and maintain the Subject Trackage in
condition (or any replacement of 1t) for the use herein contemplated, but Owner does not
guarantce the condition of the Subject Trackage at any time duning the term hercof or that
operations thereover shall not be interrupted Owner shall take all reasonable sicps to
cnsure that any intcrruptions shall be kept to a nummum and shall use 1ts best efforts to
avoid such mnterruptions Furthermore, except as may be othcrwise provided 1n Article
14, User shail not by reason of failure or neglect on the part of Owner to maintain, repair
or renew the Subject Trackage, have or make any claim or demand against Owner or 1is
pareni corporation, subsidiarics or affilates, or their respective directors, officers, agents
or employces for any injury to or death of any person or persons whomsoever, or for any
damage 1o or loss or destruction of any property whatsocver, or for any damages of any
nature suffcred by User resulting from any such failure or neglect

B Owner shall perform. at the expense of User, such additional maintenance as User may
reasonably require or request

ARTICLE 9. CONSTRUCTION AND MAINTENANCE OF NEW CONNECTIONS

A Existing connections or facilitics that are jointly used by the Partics hereto shall continue
to be maintained, repaired and rencwed by and at the expense of the Party or Parties
responsible for such maintenance, rcpair and renewal under the agreemcents concermng
such facilities or connections

B Exccpt as specified 1n separatc construction agreement between the Parties covering a
new connecction between them at Belt Junction, any additional connections to the Subject
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Trackage which may be required shall be subject to the Owner's approval (including
design) and shall be constructed, maintained, repaired and renewced as follows

(1) User or others shall furmsh all labor and material and shall construct, maintain,
repair and renew at 1ts sole cost and expense such portions of the tracks located
on the nght-of-way ol' User or others which connect the respective lines of the
Partics hereto

(m)  Owner shall furnish all labor and matcnal and shall construct, maintain, rcpamr
and rcnew at the sole cost and expense of User such portions of the additional
tracks lacated on the right-of-way of Owner which connect the respective lines of
the Partics hereto  Upon termination of this Agreement, Owner may at 1ts option
remove the portion of such trackage and appurtenances as may be located on
property of Owner, at the sole cost and cxpense of User The salvage matenal
removed shall be released 1o User or, as otherwise agreed upon, Owncr shall
credit User the current fair market valuc for said salvage

ARTICLE 10. ADDITIONS, RETIREMENTS AND ALTERATIONS

A

Owner, from time to time and at its sole cost and cxpense, may make changes 1,
addittons and betterments to or reurements from the Subject Trackage as shall, in 1ts
judgment, b¢ necessary or desirable for the econormical or safe operation thercof or as
shall be rcquired by any law, rule, regulation, or ordinance promulgatcd by any
governmental body having junsdicion Such additions and betterments shall become a
part of the Subject Trackage and such retirements shall be cxcluded from the Subject
Trackage

If the Parties agree that additional changes 1n or additions and betterments to the Subject
Trackage, including changes in commumcation or signal facilihes, are required to
accommodate Uscr's operations beyond that required by Owner to accommodate 1ts
operations, Owner shall construct the additional or altered facilities, and Uscr shall pay to
Owner the cost thereof, including the annual expense of maintaining, repainng and
renewing such additional or altered facihitics

ARTICLE 11, MANAGEMENT AND OPERATIONS

A

User shall comply with the provisions of the Federal Locomotive Inspection Act and the
Federal Safety Apphiance Act, as amended, and any other federal and state and local
laws, regulations and rules respecting the operation, condition, inspcction and safety of
its tratns (locomotives and cars) while such trains, locomotives, cars, and equipment are
being opcrated over the Subject Trackage User shall indemnify, protect, defend, and
save harmless Owner and its parent corporation, subsidianes and affiliates, and all of
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E

their respective directors, officers, agents and employees from and against all fines,
penaltics and habihties imposed upon Owner or its parent corporation, subsichanes or
affiliates, or their respective directors, officers, agents and employecs under such laws,
rulcs, and regulauons by any public authornty or court having jurisdiction n the premises,
when attributable solely to the failure of User to comply with its obligations in this
regard

User 1n 115 usc of the Subject Trackage shall comply 1n all respects with the safety rules,
operating rules and other regulauons of Owner, and the movement of User's trains
(locomotives and cars.) over the Subject Trackage shall at all umes be subjcct to the
orders of the transportation officers of Owner User's trans shall not include locomotives
or cars which exceed thc width, height, weight or other restrictions or capacities of the
Subject Trackage as published 1in Raillway Line Clearances, and no train shall contain
locomotives or cars which require speed restrictions or other movement restrictions
below the maximum authonzed freight speeds as provided by Owner's operafing rules
and regulations without the prior consent of Owner

After proper supcrvisor training by Owner, User will be responsible to qualify User’s
crews between ConMil and Belt Jet  User will quahify its crews by adding a qualified
supervisor to the crew between ConMil and Belt Jet  The parties shall make a recasonable
effort to have all crews qualified within sixty (60) days of service startup  After such
date, pilots provided by one party upon request of the other shall be billed at the rate of
SIX-HUNDRED-DOLLARS ($ 600 00)

Owner may at 1ts option, request Uscr to conduct an investigation of Uscr's employee(s)
working on Owner's property, and alleged to have violated Owner's safety rulcs,
regulations, orders, practices or mstructions, or 1f an incident occurs which requires an
investigation undcr applicable agreement rules  Upon receipt of such notification, User’s
local Transportation Officer shall arrange to 1ssue proper notice to the User’s
employee(s) of the mvestigation Owner’s request to schedule the investigation must
comply with the time limits provided 1n the applicable agreement on User’s railroad
Owncr shall provide its regulations, supplements, safety rules and any neccssary
witnesses 1o Uscr at no cost

If Owncr timely requested User to conduct an investigation, Owner shall have the nght to
suggest appropriaic disciphne including the nght to cxclude from the Subject Trackage
and Interchange Trackage any employec of User, except officers, determined as the result
of User’s investigation or hearing described below, to be 1n violation of Owner's rules,
regulations, orders, practices or instructions

In a major offense, such as violation of Rule "G," dishonesty, insubordination, or a
serious violation of operating rules, wherein Owner desires 10 bar User's employee from
service on Owner's termtory pending an investigation by Uscr, immediate verbal
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notification will be given to the appropnate Transportation Officer of User so that proper
wntten notice can be 1ssued to the employee

G If User conducts an investigation, its officer shall conduct the investigation, but an officer
of Owner shall be present Afier the investigation 1s concluded, User shall make a
recommendation as 1o the discipline to be assessed, and furmish a copy ol that
recommendation to Owner If the Owner or User shall disagree on the disciphne to be
imposcd, User shall have the right to determine the discipline, 1f any, that 1s imposcd
User’s Transportation Officer shall arrange to assess discipline within the applicable ume
Limats

H In the event a claim 1s progresscd to arbitration challenging the discipline assessed,
Owner shall be given an opportunity to review User’s submussion If the discipline
assessed 15 “overturned” by the arbitration, and the discipline assessed was being banned
from Owncr's property, Owner shall permut User's employee 10 return to Owner's

property

I The trains, locomotives, cars and equipment of User, Owner, and any other present or
future uscr of the Subjcct Trackage or any portion thereof, shall be operated without
prejudice or partiality to any party and 1n such manner as shall afford the most
cconomical and cfficient manncr of movement of all traffic over the Subject Trackage

J In the event that a tramn of User shall be forced to stop on Subject Trackage, and such
stoppage 15 due to nsufficient hours of service remaiming among User’s crew, or duc to
mechanical failure of Uscr's cquipment, or any other cause not resulting from an accident
or derailment. and such train 1s unable to proceed, or 1f a train of User fails to maimntain
the speed required by Owner on the Subjcct Trackage, or if 1In emergencies, cnppled or
otherwise defective cars arc set out of User's trains on the Subject Trackage, Owner shall
have the option to furmish motive power or such other assistance (including but not
Jimited to the nght to recrew Uscr's train) as may be necessary to haul, help or push such
trains, locomotives or cars, or to properly move the disabled cquipment off the Subject
Trackage, and User shall reimburse Owner for the cost of rendering any such assistance

K If 1t becomes necessary to make repairs to or adjust or transfer the lading of such cnppled
or defective cars 1n order to move them off the Subject Trackage, such work shall be
done by Owner, and User shall rexmburse Owner for the cost thereof

L In the event Owncr and User agrce that Owner should rctain employees or provide
additional cmployees for the sole benefit of User, the Parties hereto shall enter into a
separate agrcement under which User shall bear all cost and expense for any such
retaincd or additional employees provided, mncluding without hmitation all cost and
cxpensc associated with labor protective payments which are made by Owner and which
would not have been incurrcd had the retaincd or addiional employces not been
provided
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ARTICLE 12. MILEAGE AND CAR HIRE

All milcage and car hire charges accruing on cars 1n User's trains on the Subject Trackage
shall be assumed by User and reported and paid by 1t directly to the owner of such cars

ARTICLE 13. CLEARING OF WRECKS

Whenever User's usc of the Subject Trackage requires rerailling, wrecking scrvice or
wrecking train service, Owner shall perform or provide such service, or by mutual agreement
between the parties at the ume, User may perform or provide such service, including the repair
and restoration of roadbed, track and structures The cost, llabihity and expense of the foregoing.
including without limitation loss of, damage to, or destruction of any property whatsocver and
inyury to and death of any person or persons whomsocver or any damaggc to or destruction of the
environment whatsoever, including without limitation land, air, water, wildhic, and vegetation,
resulting therefrom, shall be apportioned 1n accordance with the provisions of Article 14 hereof
All locomotives, cars, and equipment and salvage from the samc so picked up and removed
which are owncd by or under thc management and control of or used by User at the ime of such
wreck, shall be promptly dehivered 1o 1t

ARTICLE 14. LIABILITY

The responsibtlity and hability between the Parties for (1) any personal injury or death of
any person (including employces of the Parties and third persons), (1) any real or personal
property damagc of any person (including property of the Partics and third persons), (1) any
damage or destruction to the cnvironment (including land, air, water, wildhife and vegetation),
and (1v) all cleanup and remedial cxpenses, court costs, settlements, claims, judgements,
liugation expenses and attorney’s fecs resutting from the use of the Subject Trackage by either
Party as descnibed herein, all of which are collectively referred 1o as a "Loss", shall be divided as
follows

A If a Loss occurs involving the trains, locomotives, engines and/or cmployces of only one
of the Partics, then the involved Party should be solely responsible for the Loss, even 1f
caused partially or completely by the other Party

B If a Loss occurs on the Subject Trackage involving the trains and locomouives of both
Owner and User, then (1) each Party shall be solely responsible for any Loss to 1ts own
employces, locomotives and equipment and those cars in its own revenue account
(including lading), and (n) the Parties shall be cqually responsible for any Loss to the
Subject Trackage and Loss sustained by third partics, regardless of the proportionate
responsibility between them as to the cause of the Loss
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For purposes ol assigning responsibility for a Loss under this Article as between the Parties
hereto, a Loss involving one of the Partics to this Agreement and a third party or partics shall be
construed as being the sole responsibility of that one party to this Agreement

C

Whenever any liability, cost, or cxpense 1s assumed by or apportioned to a Party hereto
under the foregomng provisions. that Party shall (1) forcver protect, indemnify, and save
harmlcss the other Party to this Agreement and 1fs parent corporation, subsidiancs and
affiliates, and all of their respecuve dircctors, officers, agents, and employees from and
agaimnst that hiability, cost and cxpense (including without imitation attorney's fees and
cxpenses and courl or regulatory expenses) assumed by that Party or apportioned to 1t,
and (u) shall defend at 1ts cost such indemmified Party agamnst any claims for such
liabilies, loss and expenses with counsel sclected by the indemmifying Party and
reasonably acceptable to the indemnified Party, regardless of whether caused i whole or
1n part by the fault, failure, negligence, nusconduct, nonfeasance, or misfeasance of the
indemnitee or its dircctors, officers agents, or employces

Notwithstanding anything to the contrary in this Article 14, whenever Loss occurs with
onc or more trains being mvolved, and onc or more of the involved trains 1s a User train,
and such Loss 15 attributable solcly to the gross negligence or willful or wanton
musconduct of only one of the Partics to this Agreement, and such gross neghgence or
willful or wanton misconduct 1s the direct or proximate cause of such Loss, then the Party
to which such gross neghgence or willful or wanton musconduct 1s atinbutable shall
assume all Liability, cost and expense in connection with such Loss The Parties agree
that, for purposes of this Article 14 D, “gross negligence or willful or wanton
misconduct™ shall be defined as *‘the intentional failure to perform a mamfest duty in
reckless disregard of the consequences as aflecting the life or property of another, such a
gross want of carc and regard for the nghts of others as to justify the presumption of
willfulness and wantonness ™

Notwithstanding any provision of this Article 14 to the contrary, cach Party shall assume
and bear all responsibility for any Loss causcd by acts or omissions of any its employees
whilc under the influence of drugs or alcohol

In every casc of death or injury suffered by an employee of either User or Owner, when
compensation 1o such employees or cmployce's dependents 1s required to be patd under
any workmen's compensation, occupational discase, employers' hability or other law, and
either of said Parties, under the provisions of this Agreement, 18 required to pay sad
compensation, 1f such compensation 1s required 10 be paid 1n 1nstallments over a peniod of
ume, such Party shall not be released from paying any such future installments by reason
of the expiration or other termination of this Agreement prior to any of the respective
dates upon which any such future installments are to be pard

For purposes of determining liability. pilots furmished by Owner to User pursuant to this
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Agreement shall be considered as the employees of User while such employees are on
duty as prlots

Except as may otherwisc be provided 1n separate construction agreements between the
Parties, for thc purpose of determining habihty associated with construction,
maintenance, repair and rencwal of connections as provided 1n Article 9 B (n), all work
performed by Owner shall be deemed performed for the sole benefit of User and, User
shall be fully hable for all cost and expensc of any and all loss, damage, destruction,
injury and dcath resulting from, ansing out of, incidental to or occurring 1n connection
with said construction, maintenance repair and renewal except when such cost and
expense of loss, damage, destruction. mjury or death 1s caused by the sole negligence of
Owner  User shall protect, ndemmfy, and save harmless Owner and its parent
corporation, subsidiaries and affihates, and all of their respective directors, officers,
agents and cmployees from and against any and all cxpense and hability for which User
1s responsible

If any surl or action shall be brought against cither Party for damages which under the
provisions of this Agreement are 1n whole or 1n part thc responsibility of the other Party,
said other Party shall be noufied in writing by the Party sucd, and the Party so notified
shall have the right and be obligated 1o take part 1n the defensc of such suit and shall pay
a proportionale part of the judgment and costs, expense and attorncys' fees mcurred 1n
such suit according to 1ts hiability assumed hereunder

In the event of a Loss as sct out herein, the Partics to this Agreement, unless otherwise
agreed between them in writing, shall be bound by the Freight Claim Rules, Principles
and Practices of the Association of American Railroads (AAR) as to the handling of any
claims for the loss or damage to lading

Notwithstanding any and all of the forgoing provisions of this article, n the cvent a Loss
occurs while the Subject Trackage 1s being used by Owner and/or User, and such Loss 1s
attnibutable solely to the witlful or wanton neghgence of only onc of the Parties to this
Agreement, then the Party hercto which was so willfully or wantonly negligent shall be
solcly responsible for such Loss

ARTICLE 15. CLAIMS

A

Except as provided in Subarticle B below, all claims, injuries, death, property damages
and losses ansing out of or connected with this Agrecment shall be investigated. adjusted
and defended by the Party bearing the hability, cost, and cxpense therefor under the
provisions of this Agrecment

Each Party shall investigate, adjust and defend all freight loss and damage claims filed

A-11
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naming Owner as the insurcd and covering the liability assumed by it and its agents
under the terms of this Agreement and by virtue of Uscr's usage of Owner's trackage
CSXT shall be listed as an additional insured The Insurance shall include hability for
foreign rolhng stock and cargo in the carc, custody or control of Owner and contain a
contractual liability endorscment that shall specifically grant coverage for all habihity
assumed under this Agreement. The Insurance shall be in an amount not less than Five
Millien Dollars ($5,000,000) combined single hmit for personal injury and property

damage per occurrence.

B The Insurancc shall contain provisions obligating the insurer 1o provide CSXT with
notice of canccllation, material modification or non-renewal at least thirty (30) days prior
1o the cffective date thercof.

C. The Insurance shall be evidenced by a current certificate of insurance, naming CSXT as

an addimional insured, and addrcssed to CSXT (Insurance Department C907, CSX
Transportation, Inc.; 500 Water Street; Jacksonville, FL 32202) which certificate shall
be subject to the prior approval of CSXT's Insurance Department. All of the required
endorscments and nouicc provisions shall be stated on the certilicate of insurance that 1s
provided to CSXT Uscr shall subsequently furnish annual renewal certificates of
insurance to CSXT’s Insurance Dcpartment.

D In addiuon, User shall provide CSXT’s Insurance Dcpartment notice of any claim and
any other correspondence dealing with insurance and msurance matters.

ARTICLE 17. DEFAULT AND TERMINATION

In the event of any substantial failure on the part of User to perform its obligations under
this Agreement and its continuance i such default for a pcriod of sixty (60) days after written
notice thereof by certificd mail from Owner, Owner shall have the right at its option, after first
giving thirty (30) days written notice thercof by certified mail, and notwithstanding any waiver
by Owner of any prior breach thereof, to terminatc the Trackage Rights and User's use of the
Subject Trackage, subject to any regulatory approval or exemption that may be required under
governing law The exercise of such right by Owner shall not impair its rights under this
Agreement or any cause or causes of action it may have against User for the recovery of
damages

ARTICLE 18. REGULATORY APPROVAL

A. Should this Agrcement require the prior approval of the Surface Transportation Board
(STB). Uscr at 1ts own cost and expense shall initiate and thereafter diligently pursuc an
appropriale application or petition 1o sccure such approval Owner shall assist and
support efforts of User to secure any necessary STB approval of this Agreement.
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B

Should the STB at any time duning the tcrm of this Agreement imposc any labor
protective conditions upon thc cxemption of this Agreement from regulation, User,
solely, shall be responsible for any and all payments in satisfaction of such conditions.

ARTICLE 19. ABANDONMENT OF SUBJECT TRACKAGE

A.

Notwithstanding the provisions of Article 20, Owner shall have the right, subject to
sccunng any neccssary regulatory approval, to abandon thc Subject Trackage or any
portion thercof  Before filng an application for regulatory approval of such
abandonment, Owner shall give User ninety (90) days' advance notice m wnting of its
intention to do so 1n order that Uscr may determine whether 1t desires to purchase the
Subjcct Trackage (or portion thereof) or to discontinue its usc thereof.

Il User desires 1o purchase the Subject Trackage (or such portion thereof as Owner has
notified User will be abandoned), 1t shall submit an offer of financial assistance under
49 U.S.C. Scction 10904. In the event the offer meets the requirements of the aforesaid
scction and Owner receives more than onc such offer, Owner shall exercise 1ts statutory
right to ncgotiate with User rather than with the other offeror(s). Thereafter, the nghts
and obligations of the Parties in respect to User's acquisition of the Subject Trackage or
portion thercof shall be governed by applicable provisions of the law

In any one of the circumstances listed below User shall be decmed to have determined
that 1t does not desire to purchasc the Subject Trackage or portion thereof and that 1t
desires 1o discontinue 1ts usc thereof.

(i) User fails to submit an offer of financial assistance to purchase the Subject
Trackage or portion thercof within the time prescribed by statute and apphicable
regulations, or

().  User, having made an offcr of financial assistance to purchase the Subjcct
Trackage or portion thereof, but being unable to reach agreement with Owner as
to the sale pnce, fails within the statutory period to request the proper regulatory
authonily to cstablish the terms and conditions of the sale, or

(iii). Uscr, having requested the proper rcgulatory authonty to establish the terms and
conditions of sale, withdraws its offer of financial assistance, or

(1v)  User, having requested the proper regulatory authority 1o ¢stablish the terms of
the sale, rejects the authority's order establishing said terms or fails Lo accept said
terms within the time prescribed by said order

In such ¢vent User shall promptly file an application with the proper regulatory authonty
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sccking approval of the discontinuance of its operations over the Subject Trackage or
portion thereof If User does not promptly file an application seeking approval of the
discontinuance of User's operations over the Subject Trackage or portion thereof, Owner
shall be deemed to have been given User's power of attorney to take such action on User's
behalf.

In the cvent any application filed by Owner 1s granted but an apphcation filed by User
under Subscction C above 1s denied by the proper regulatory authority, the Parties shall
cooperate in taking such action as is rcasonably necessary to effect a sale of the Subject
Trackage or portion thereof 10 User (including securing any necessary rcgulatory
authonty) for a price consistent with the principles of 49 U.S.C. Section 10904.

In the event Owner abandons any portion (or all) of the Subject Trackage or portion
thereof under circumstances which (because of changes 1n the law or otherwise) are not
subject to handling under the procedures outlined above, the Parties shall cooperate and
take such action as is necessary to assure that User enther promptly iermunates its
operations over the segment 10 be abandoned or purchases said scgment at a price
consistent with the principles of 49 U.S.C. Section 10904 as interpretied on the date of
this Agrecment

In the event Owner's application for authonty to abandon 1s denied, User shall withdraw
any applicauon 1t has filed under Subsection C above.

Except as otherwisce expressly agreed in wrniting, in the event any actions taken by the
Parties under this Article 19 result 1n an obligation imposed by any competent authority
on either or both Partics hereto to protect the mterests of affccted employces, the
responsibility for bearing the cost thereof shall be borme by the Party which 1s the
cemployer of the affected employee or employees, notwithstanding the manner in which
said cost may be apportioned 1n any order or decision imposing the protection

ARTICLE 20. TERM

A,

This Agrecment shall be effective the day and year first above written and shall remain 1n
effect through for an imitial term of twenty (20) ycars, provided, however, CSXT shall
reserve a right to terminate this Agrecment at any time upon not less than one (1) year’s
advance written notice during the mitial term unless previously terminated as provided
herein  Upon conclusion of the iniual term, this Agreement shall remain m force for two
(2) rencwal terms of five (5) years each, provided, however, that duning any renewal
term, this Agreement may be terminated at any time upon mutual consent in writing, or
upon CSXT's advance written notice of termination on the same basis as provided 1n the
imtial term. Upon conclusion of the second (2™ renewal term, this Agreement shall
terminate and be of no further force and effect unless the partics agree otherwisc in
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writing, which written agreement shall specify the duration of such extended term

B Termination of this Agreement shall not relieve or releasc either Party hereto from any
obligation assumed or from any hability which may have ariscn or been incurrcd by
either Party under the terms of this Agreement prior to the termination hereof

ARTICLE 21. FORCE MAJEURE

Owner shall not be responsible to User for delays or failure 10 perform under this
Agreement il such delays or failure to perform are caused by circumstances beyond its control,
including, but not limited to, Acts of God, floods, storms, carthquakes, hurricanes, tornadoes, or
other scvere weather or climatic conditions, acts of public enemy, war, blockade, insurrection,
vandalism or sabotage, fire, accident, wreck, derailment, washout or cxplosion, strike, lockout or
labor disputes experienced by the Partics hereto, embargoes or AAR scrvice orders, FRA orders,
or governmental laws, orders or regulations

ARTICLE 22. ARBITRATION

Any dispute ansing between the Parties with respect 10 this Agreement shall be jontly
submutted for binding arbitrauon under the Commercial Arbitration Rules of the American
Arbitraion Association The decision of the arbitrator shall be final and conclusive upon the
Parties hereto  Each Party to the arbitration shall pay the compensations, costs, fees and
cxpenscs of 1ts own witnesses, cxperts and counsel The compensation, costs and expense of the
arbttrator, 1f any, shall be bornc cqually by the Parties hereto  The arbitrator shall not have the
power to award consequential or punilive damages or to determine violations ol criminal or
antitrust laws

ARTICLE 23, SUCCESSORS AND ASSIGNS

Neither Party hereto shall transfer or assign this Agreement, or any of its rights, interests, or
obligations hercunder, to any person, firm, partnership or corporation without obtaining the prior
written consent of the other Party. This Agreement shall inure to the benefit of and be binding upon
the respective SUCCESSORS and assigns of the Partics

ARTICLE 24. NOTICE

Any notice required or permitted to be given by one Pany to thc other under this
Agreement shall be deemed given on the date sent by certified mail express carricer, or by such
other means as the Partics may agree, and shall be addressed as follows:
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If to Owner President
The Indiana Rail Road Company
101 West Ohio Street, Suite 1600
Indianapolis, IN 46204

If to User Director Passenger & Joint Facihity Agreements
CSX Transportation, Inc.
500 Water Street, J315
Jacksonville, FL. 32202

Enther Party may provide changes in the above addresses 1o the other Party by personal

service or mail

ARTICLE 25. GENERAL PROVISIONS
A This Agreement and each and every provision hercof is for the exclusive benefit of the

Parties hercto and not for the benefit of any third party Nothing hercin contained shall
be taken as creating or increasing any right of any third party to recover by way of
damages or othcrwise against either of the Partics hereto

This Agrcement contains the entire understanding of the Parties hereto and supersedes
any and all oral understandings between the Partics

No term or provision of this Agreement may be changed, waived, discharged or
terminated cxcept by an instrument 1in writing and signed by both Partics to this
Agreement.

All words, terms and phrases used i this Agrcement shall be construed in accordance
with the gencrally applicable definition or meaning of such words, terms and phrases in
the railroad industry

All Articic headings and lettering arc mscrted for convenience only and shall not affect
any construction or interpretation of this Agreement.

As uscd 1n this Agreement, whenever reference is madc to the trains, locomotives, cars or
cquipment of, or n the account of, one of the Partics hercto, such expression means the
trains, locomotives, cars and cquipment in the possession of or operated by onc of the
Parties and includes such trains, locomotives, cars and cquipment which are owned by,
leased to, or i the account of such Party. Whenever such locomotives, cars or
cquipment are owned or leased by onc Party to this Agreement and are in the possession
or account of the other Party to thas Agreement, such locomotives, cars and equipment
shall be considered those of the other Party under this Agreement.
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G This Agrcement is the result of mutual negotiations of the Partics hereto, neither of whom
shall be considered the drafter for purposes of contract construction.

H. Neither Party hereto may disclose the provisions of this Agrecement to a third party,
excluding a parcnt, subsidiary or affiliate company. without the wnitien consent of the
other Party, except as otherwisc rcquired by law, regulation or ruling. For clanty the
Parties agree that cither Party may make known the existence of this Agreement to third
parties

IN WITNESS WHEREOF, the Partics hereto have caused this Agreement to be duly executed
as of the date first above wrilten.

Witness for INRD . THE INDIANA RAIL ROAD COMPANY
By: DRAFT
Name:
Title:
Witness for CSXT CSX TRANSPORTATION, INC.
By. DRAFT
Name
Title.




EXHIBIT 111

CAPTION SUMMARY

SURFACE TRANSPORTATION BOARD

NOTICE OF EXEMPTION
FINANCE DOCKET NO. 35058

CSX TRANSPORTATION, INC.
- TRACKAGE RIGHTS EXEMPTION -
THE INDIANA RAILROAD COMPANY
The Indiana Railroad Company (“INRD™) will agree to grant limited overhead
trackage nghts to CSX Transportation, Inc. (“CSXT") over INRD's line of railroad of
known as INRD's Chicago Subdivision, between the connection of CSXT and INRD
trackagc at ConMil at approximatc INRD Milepost 175 5 and the connection of CSXT
and INRD trackage at approximate INRD Milepost 181.7, all in Terre Haute, Vigo
County. Indiana, a distance of 6 2 miles. The trackage nghts will become cffective on
July 29, 2007, or the date that is 30 days from the date the Board receives this notice (to
the extent 1t 1s received after July 29, 2007).
This Notice 1s filed under 49 C.F.R. § 1180 2(dX7) Petitions to revoke the
exemption under 49 U.S.C § 10505(d) may be filed at any imc The filing of cither
petition to revoke will not stay the transaction

Dated
By the Board,

Vernon A. Williams,
Sccretary

30



Terre Haute,
Vigo County, IN
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