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THE
SURFACE TRANSPORTATION BOARD

STB EX PARTE No. 669

INTERPRETATIONOF THE TERM "CONTRACT" IN 49 U.S.C. 10709

COMMENTS OF THE
ASSOCIATION OF AMERICAN RAILROADS

The Association of American Railroads(“AAR”) hereby submits commentsin
connection with the Surface Transportation Board's (*STB" or "'Board™) decision served
March 29,2007 (*March 29 decision™), in the above captioned proceeding. Since 1934, the
AAR, anon-profit trade association, has represented the interests of major freight railroadsin
North America. All of its membershavein place a variety of contractual arrangementswith

their customers, and thus the AAR has a keen interest in the focus of this proceeding.

l. I ntroduction

The AAR appreciatesthe opportunity to present comments on the important issue of rail
contracts. These comments are filed on behalf of the AAR membersto present general issues
that the Board should consider in deciding how to proceed with its proposed fixed definition of
the term "' contract™ for purposesof determining the application of 49 U.S.C. 10709. AAR
membersmay he separately filing comments expressing more specific views based on their own

commercia arrangements. The AAR takesno position on the specific arrangement between



Kansas City Power & Light Company and Union Pacific Railroad Company that is referenced in

the Board's decision.

II. Overview of the Board's Proposal

Inits March 29 decision, the Board specifically asks for comments onits proposal to

interpret the term " contract™ in 49 U.S.C. 10709 as:

"embracing any bilateral agreement between a carrier and a shipper for rail
transportation in which the railroad agrees to a specific rate for aspecific
period of time in exchange for consideration from the shipper, such asa
commitment to tender a specific amount of freight during a specific period

or to make specific investmentsin rail facilities."

The Board statesinitsdecision that it is making this proposa because of concerns about alack

of "*any clear demarcation between contract and common carrier rates.”

It further indicatesthat thislack of demarcation bas permitted the establishment of
"hybrid" arrangements that are termed common carrier rates but in the Board's view look very
much like contracts. And it suggests that such hybrids do not enjoy the confidentiality that
contracts do and thus™* could create an environment where collusive activitiesin the form of

anticompetitive price signaling could occur."

11 The AAR Urgesthe Board to Consider Two Key Principlesin Deciding How to Proceed
With Any Proposed Definition.

The AAR suggests two key regulatory principles embodied in current law that it believes
should guide the Board as it analyzes how to proceed in this matter. First, the authority for rail

carriers and shippers to enter into contracts was one of the most important provisions of the



StaggersRail Act of 1980 (the Staggers Act). The STB should not take any action that could

limit the opportunity for full use of that authority.

Second, akey focusof the Staggers Act wasto allow railroads greater ability to adapt
their commercial arrangements with customersto the ever-changing marketplace. The STB
should not take any action that could limit the ability of railroads to better compete and be

innovative and flexiblein response to the needs of the marketplace.

In any action that the Board may take, it must be cognizant of the need to insure that any
legitimate unilatera or bilateral contract arrangementsin place today would not be adversely
affected under the proposed definition. The Board should not, by regulatory fiat, stifle

innovative contractual and other commercial arrangementsresponsive to the marketplace.

The Board's regulatory authority does not extend to contract questions— such as whether
acontract exists or what thetermsof acontract are. 49 U.S.C. 10709. Given therisksto
innovation and to the railroads' ability to meet their customers needs, any regulatory attempt to
establish afixed definitionof acontract is perilous. That questionisgoverned by the various

taws of the 50 states as those laws have evolved over the last 200 years.

Even if the Board proceeded to define a contract, its definitionwould not incorporatethe
nuances of contract law that exist in the severa states. For example, in proposing its definition,
the Board implies that contractsmust be bilateral, which does not recognize that contractscan be
unilateral. However, unilateral contracts are recognized commercial agreements and exist today
throughout the industry. Conflictsbetween the state's law on contractsand any Board definition
of acontract would result in uncertainty in the marketplaceand restrict the flexibility of railroads

and customersto address their commercia needs.



Also, the Board's proposed definition suggeststhat common carrier arrangements should
only includerates, while contractsare to include other terms applicableto the transportation at
issue. The statute does not requirethat common carrier arrangementsand contracts areto be
defined by these distinctions, and the commercial relationshipswithin the industry reflect this
fact. Thistype of bright line definition would straightjacket common carrier rates and contracts
in away that the law does not require and that is not reflective of commercial redlity in the

industry today.

Lastly, the Board suggeststhat its proposed definitionis intended to provide for more
arrangementsto be considered contractsand thus kept confidential and not publicly disclosed. In
this connection, the Board raises a concern about an asserted anticompetitive effect of public
pricing. The AAR notes that, without addressing the particularsof any situation, thereislega
precedent for the principle that public pricing is not anticompetitive; and that, as aresult, no

general conclusionsregarding public pricing should be drawn one way or the other.



V. Conclusion

The AAR urges the Board, in deciding how to proceed with its proposal in this
proceeding, to approach this matter in away that will allow full contracting opportunities and the
overal commercial flexibility needed to respond to the marketplace. Care must be taken to
ensure that the Board's decisionsand interpretationsdo not have the unintended consegquence of

foreclosing types of contractual arrangementsthat have proven beneficial to rail carriers and

shippers.
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