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PETITION OF MARK LANGE

FOR EXPEDITED DECLARATORY ORDER

| Pctitioner, Mark Lange (“Lange™), an aduli resident of the Statc of Wisconsin,
respectfully petitions the Surface Transportation Board (“Board™), pursuant to the Board's
authonty under 5 U S C §554(c)and 49 U S C §721(b)(4). 1o enter a declaratory order to
icrminate a controversy, and/or to remove uncertainty, as to the preemptive reach of the Interstate
Commerce Act, spectfically declaring that
(1) the Interstate Commerce Act (“*ICA™) does not have jurisdiction over the
controversy in question,
(2) the naturc of the controversy 1s a dispute of land that would not be an economic
rcgulation of any aspects of railroad transportation and would not preempt the
Junsdiction of the statc courts
(3)  the remedies provided n 49 U S C §§10101-11908 with respect to regulation of
rail transportation arc not applicable to the situation that follow s and state and
local legal remedies arc more applicable,
(4) what would constitute a situation that 1s in the proper jurisdiction of the Board 1s
to be determined caclusively by the Boaid,

I. THE FACTS

(]

Petitioncer 1s the owner of property located in the City of Neenah, Wisconsin



PlamtifT has become awarc that portions of the property arc covered by a fence that was placed
there by Canadian roughly seven years ago Pcuitioner has noticed that there 1s some equipment
on the property and has repeatedly contacted Canadian and requested that they remove the fence
«nd any property belonging to them and that they are trespassing and encroaching upon such
property

Canadian has repcatedly refused them on their property and has made cluims that 1t 1s the
true owner without presenting any documents to that cffect The property 1s approximately 13'
wide at the northerly end and 14" wide at the seutherly end. approximately 192 feet long, which 1s
approximately 2,592 square feet

Afler repeated discussions with Canadian, petitioner decided to file suit in this matter and
did 50 11 the civil court of Winnebago County, Wisconsin an November 22™, 2005 Sce
attached Exhibit *A™ Canadian alleges defenses that this 1s the type of action that 1s covered
under the Interstate Commerce Act and filed & motion specifically based on the same  The court
heard the matters but the court required as to the position of the Surfuce Transportation Board as
1o this claim, and now awaits that rcsponse

2. REQUEST FOR ORDER

3 Pctitioner respectfully requests the Board institute a declaratory oirder proceeding,
then render a decision addressing the reach of the ICA  The declaatory order would termuinate
the controversy between petitioner and Canadian National with respect to the jurisdiction in this
case and allow the case to proceed in the state court of Wisconsin

3. REQUEST FOR EXPEDITED CONSIDERA I'ION

4 Petitioner 1s concerned that Canadian National 1s continually attempting to modiy
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and further incorporate the arca that 1s being complained of here to ncreasce 1ts conversion and
butlding on the property If delayed 1t 1s concerned that Canadian will add more structures,
fences or buildings to the property
5 I'he 1ssue 1s currently waiting in the state Cireunt Court for Winnebago County.
Wisconsin [or a decision by the Board, and as soon as a decision 1s made the state case might go
forward
II. ARGUMENT

A. The Court Has Subject Matter Jurisdiction in this Viatter and
is Not Preempted by the ICA

The Interstate Commerce Act (ICA) provides a preccmption provision by which the STB was
granted exclusive junsdiction over rail transportation  The provision provides
(b) The junsdiction of the Board over

(1) transportation by rail carmers, and the remedies provided 1n this
part with respeect to rates, classifications. rules (including car service.
interchange, and other operating rules). practices. routes, sery ices. and
facilities of such carniers. and

(2) the construction, acquisition, opcration, abandonment. o
discontinuance of spur, industrial, tcam, switching, or sidc tracks. o1
facilitics, even 1f the tracks are located. or intended to be located,
entirely in one State

15 exclusive Except as otherwise provided i this part, the remedies
provided under this part with respect lo regulation ol rnl
transportation arc exclusive and preempt the remcedies provided under
Fedceral or State Law
49 UJS C § 10501(b) This statute 1s consistent with Congress™ mntent to reduce the regulation on

1anlroads and remove state regulation of their rallroad operations See, €SN Iransp . Inc v Georgia

Public Service Comm , 944 F Supp 1573 (N D Ga 1996)



The scope of the preemption 1s first exanuned by the text of the language, but two
presumptions arc considered durning the analysts (1) States™ historic police powers arc not preempted
unless there 15 a clear statement to the contrary and (2) the preemption 1s determined by Congress's

purposc 11 cnacting the statute  Medtionic, Inc v _Lohr. 518 L S 470, 4835, 110 S C1 2240, 135

L Ed 2d 700 ¢1996) When vicwed with the presumptions, the nature of the preemption should not
cxtend to the action at hand  The Congressional locus lor passing the ICA was to “iemov]|c| direct

cconomic regulation by the States ™ Flonda East Coust Ry Co v Citv of West Palm Beach. 260

F 3d 1324, 1337 (11th Cir 2001) The act was not meant to pieempt state or local regulation with

only an ncidental effect on rail transportation  Id 260 F 3d at 1331, See also Bourough of

Riverdale. SIB Finance Dochet No 33466. al *5, {(Surface Transp Bd Sept 9, 1999), 1999 WL
715272 (*[S]iate and local regulation 1s permussible where 1t does not nterleie with nterestate
operations ) Thercfore, the act should not be extended beyond the intent of Congiess to include
a regulation with only a remote cffect upon the vperations of a tmlioad switch

[n cxaminmg the proximity of the operation of the switch with the local regulation ol this
property. 1t 1s important 1o note the swatch itsell’is not located on the propeity. nor would the reliel
granted prevent the defendant fiom operating the switch  In the affidavit of Gregory Guthre,
provided by the delendant. the rulroad used the property for access to lead trachs for maintenance
of those trachs and associated hydraulic switches, snow removal. and wathw ay (Guthric Alfidavit)
A fence was also construcled on the property (Guthric Allidavit) Sce attached Exhibit*B™ These
dctivities are remote to the operation of the switch and would not result in the 1egulating or stopping
of ratlioad activily

To the best know ledge of the Petitioner, the railroad ow ns the property on the other side of



the ratlroad tracks If these activities were vital to the operation of the switch, it may be possiblc to
cngage n such behavior on the other side of the tracks without any interference to interstate rail
activity, much less a removal of the tracks  Courts recogmized “local 1egulations may bring hardship
or inconvenicnce to a ratlroad without causing the sort of economic impact that would trigger
preemption ~ Nalive Village of Eklutna v Alaska RR Corp ., 87 P 3d 41, 57 (Alaska 2004) The
Court’s dccision may cause some hindrance to the railroad 1n its swilch operations. but such a
decision would not rise to the level of being more than an incidental impact on its operations  The
deflendants have asserted that this 1s only “hamperig™ the operations, and do not assett they will be
stopped It should be noted that the cases cited by the defendants mvolve government entities
attempting to rcmove or regulate railroad tracks, which 1s not occurring here

The construction of the fence, while purporied to be within the operation of the switch, 1s far
o0 remote from the actual operations te be considered as such  The scope of operations of the
ritlroad should not be inappropriately extended te include all activity within an aica simply by virtue
of being located near the swatch  This activity. much Like that addiessed above, 1s incidental te the
operation of thc swiich and does not lead to preemption under the ICA

The argument that the relicf sought equates to a regulation on the grounds it secks to control
the 1ail operations fatls When passing the ICA, it was noted 1n a House Report that “'state criminal
and antitrust law would not be preempied as applied to the railroads. *hecause they do not generally
collide with the scheme of cconomic regulation  of rail transportation " Id 87 P 3d ut 56 (quoting
HR Rep 104-422, at 167 (1995), reprinted in 1995 U SC C A N 850. 852) Simply by virtue of
the possibility a regulation may affect the operating procedure of a tailroad should not be grounds

for preemption since this exceeds the legislative intent



The railroad asserts the removal of the items from this property would result in a regulation
ol the railroad, however, fails to point out the specific reasons why such assertion 1s true  The 1ssuc
of whether the relief sought would affect the operations of the switch 1s a question of fact which
requires analysis and a determination It would be improper to take the assertion of the railroad that
the rehel would equate to a regulation of any sort ‘Therclore. 1t 15 appropniate to altow for a lact-
based determination of whether this action will affect the interstate commerce of the rallroad to the
cxtent ol causing precmption by the ICA

ITl. CONCLUSION

Based on the foregomg, 11 1s clear that these 1ssues should not be preempted by the ICA and
1s nghtfully within the subject matter junisdiction of the Wisconsin state courts  The ICA docs not
have junisdiction. the nature of the controversy would not be an economic reguiation of the ratlroad
carricr. and local remedies are therefore more applicable

Dated this 15" day of May, 2007

Respectfully submutted,

DEMPSEY, WILLIAMSON., KELLY & HERTEL, LLP
Attorncys for Mark Lange, Pcutioner

By

ndh D [Hamill

O



STATE OF WISCONSIN CIRCUIT COURT WINNEBAGO COUNTY

MARK R. LANGE

1108 Hewitt Street
Neenah, WI 54956,
Classification No. 30405
Plaintiff,
Case No. 05 CV 1365
v
CANADIAN NATIONAL RAILROAD, INC. WL P oL Wy
455 North City Front Plaza Drive Gk Lot Dniig
Chicago, IL 60611-5504
JER 1 3 08
and
CIVIL/FAVILY DIVISION
WISCONSIN CENTRAL LIMITED
17641 S. Ashland
Homewood, IL 60430,
Defendants.
AMENDED COMPLAINT

NOW COMES the Plaintiff, by his attorneys, Dempsey, Williamson, Young, Kelly &
Hertel, LLP, by Brian D. Hamill, and alleges as follows:

1. Plamtiff, Mark R. Lange, is a resident of Winnebago County, Wisconsin, with an
address of 1108 Hewitt Street, Neenah, WI 54956.

2 Defendant, Canadian National Railroad, Inc. (“Canadian™), 15 a foreign
corporation, with an address of 455 North City Front Plaza Drive, Chicago, IL 60611-5504

3. Defendant, Wisconsin Central Limited (“Central”), is an Illinois corporation,

with an address of 17641 S. Ashland, Homewood, IL. 60430.

EXHIBIT
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4, Plamtiff is the owner of property located at 235 Tyler Street, in the City of
Neenah, Neenah, WI.

General Allegations

5. Plantiff pu;'chased property at 235 Tyler Street in the City of Neenah, Wisconsin
on August 10™, 2005.

6. Plaintiff 18 aware that a portion of the property 1s encumbered by a fence that was
not part of hus property. In inquiring about the fence, plaintiff has learned 1t was erected by
Canadian approximately seven years ago at the request of a neighbor to the property, James
Condon.

7. Plamtff has also noticed that there was some equipment on the property that is
owned by Canadian as well, apparently used for “‘switching” trains.

8. Plaintiff has repeatedly contacted Canadian requesting that they remove the fence

. and any other equipment or property belonging to them in that they are trespassing and
encroaching upon his property.

9: Canadian has repeatedly refused to remove this property, and claimed that 1t 1s in
fact the true owner of the property. Canadian has not produced any documents to show any
ownership rights 1n the property even after repeated requests

10.  Plamtff has offered proof of ownership to Canadian pursuant to the attached letter
and survey map and deed showing the ownership of the property. (See Exhibit A) After
recerving such infomla-non, Canadian has still refused to remove 1its property from the premises.

11.  The survey of the property attached depicts the encroachment which 1s

approximately 13 feet wide at the northerly end, approximately 14 feet wide at the southerly end

2-



and approximately 192 feet long, consisting of approaximately 2,592 square feet.

12.  Canadian has informed plainti{f that Central 15 in fact the owner of at least the
land that is part of this property In reviewing the survey maps 1t appears as though Central may
be the owner and with resl;ect to the real estate they would be the encroaching party.

13. It is upon information and belief that Central owns the real property and Canadian
owns the property that 1s on the lot.

14, In discussions with counsel for Canadian, he had stated repeatedly that Canadian
had owned the lot.

15. However, after the Complaint was filed, plaintiff was informed that Central has
some ownership interest as well. .

16.  Because of this conflict, both parties have some part 1n the trespass and/or
encroachment.

CLAIM 1: ENCROACHMENT

17.  Plaintff realleges paragraphs 1-16 of the Complaint as if repeated herein
verbatim-

18.  Defendants have constructed a fence and maintains other equpment and property
on land owned by Plamntiff at 235 Tyler Street, Neenah, WI. Defendants have encroached and
trespassed on the property without the consent of the Plaintiff.

19.  Plaintiff has determined by a competent survey that the property 1s in fact his.
(See Exhibit A) Plaintiff has incurred survey costs, attorney’s fees and other costs in association
with obtaining such survey and subsequent negotiations with Canadian to remove their fence and

equipment from the property, to no avail.



20.  Plaintiff has no adequate remedy at law 1n that the fence and equipment that 1s
encroaching upon the Plamtiff’s fand would have to be moved, requinng a mandatory mjunction.

21.  Planuff demands immediate possession of lus property and the removal of all
property owned by Defend;mts. If this does not occur, Plaintiff will continue to suffer irreparable
loss, injury and damages.

CLAIM 2: INTENTIONAL TRESPASS

22.  Plamtff realleges paragraphs 1-21 of the Complaint as 1f repeated herein
verbatim.

23.  Defendants are trespassing on Plaintiff’s property by refusing to remove 1ts fence
and equipment.

. ' 24,  Defendants have, pursuant to the trespass and without good faith, wrongfully
:~caused the trespass on Plaintiff’s property and has acted maliciously and oppressively toward the

Plaintiff 1n that at all times during this trespass Defendants had knowledge of the location and
boundary line of the property and either intentionally or with reckless disregard to the rights of
the Plaintiff, committed such trespass.

25.  Defendants have trespassed without consent of the Plantiff, and caused loss,
mjury and damages

CLAIM 3: NUISANCE

26.  Plamntiff realleges paragraphs 1-25 of the Complaint as 1f repeated herein
verbatim

27.  Defendants, based on the actions described above, have caused a nuisance to the

Plaintiff under Wis. Stat. §844.10 in that it constitutes an obstruction of use of the Plaintiff’s
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property so as to mierfere with the comfortable and quiet enjoyment of hfe and property, without
the Plaintiff’s consent.

28.  The encroachment 1s a nuisance under Wis Stat. §844.10 in that 1t has injured the
Plaintff by obstructing the; Plamntff’s loss of use of the property and caused the Plaintiff financial
damages as descnibed throughout this Complaint.

29. . Plaintiff has notified Canadian of the encroachment and trespass and the fact that
the encroachment 1s interfering with Plaintiff’s use and enjoyment of hus property, and Canadian
has refused, and continues to refuse, to remove 1ts property from the area and abate the trespass
and encroachment, and has claimed to own the property.

30. Based on the above, Defendants’ actions constitute a nusance and Plaintiff 15
entitled to an injunction to compel Canadian to abate the nmisance

CLAIM 4: NEGLIGENCE

31.  Plamtiff realleges paragraphs 1-30 of the Complaint as 1f repeated herein
verbatim.

32. Incausing the fence and equipment to encroach on Plaintiff’s property, as
described 1n this Complaint, Defendants acted negligently and carelessly and with complete
disregard to the Plaintiff’s property nights, and without regard to the boundary of the property.

33.  As a proxmmate result of Defendants’ neghgence and the resulting trespass and
encroachment, Plaintiff has suffered damages from the loss of use of the Plaintiff’s property
whzch has been encroached upon

CLAIM 5: INTERFERENCE WITH REAL PROPERTY

34.  Plamtiff realleges paragraphs 1-33 of the Complaint as 1f repeated herein

-5-



verbatim.

35. The encroachment mentioned in this Complaint by Defendants has interfered with
the Plaintiffs’ property u1:1der Wisconsin Statutes Section 844.01 1n that it constitutes an
obstruction to the free use -of the Plamtiff’s property so as to interfere with the comfortable and
quiet enjoyment of the property without the Plamtiff’s consent

36.  The encroachment 1s an mterference with the Plamtiff’s property under Wisconsin
Statutes Section 844.01 in that it has injured Plaintiff by obstructing Plamtiff’s free use of
Plantiff’s property, and has caused Plaintiff financial damages as described in this Complaint.

37.  Plantiff has notfied Defendants of the encroachment and the fact the
encroachment is interfering with Plamntiff’s use and enjoyment of his land and Defendants have
, refused, and continue to refuse, to remove the property from the Plantiff’s land.

38.  Defendants’ encroachment on Plaintff’s land constitutes an interference with
Plaintiff’s property under Wisconsin Statutes Section 844.01 and Plaintiff 15 therefore entitled to
an mjunction to compel Defendants to abate the interference.

CLAIM 6: POSSESSION

39 Plaintiff realleges paragraphs 1-38 of the Complaint as if repeated herein
verbatim.

40  Plaintiff owns an interest in the property 1n question and demands immed:ate
possession of that property and the gjectment of Defendants from said property.

41 Plamntiff 15 entitled to possession and demands damages based on Defendants’
wrongful possession of the property and the Plamtiff’s inability to use and enjoy the land and

demands possession under Wisconsm Statutes Section 843 01

6-



CLAIM 7: UNJUST ENRICHMENT, QUANTUM MERUIT
AND RETROACTIVE RENT

42 Plaintiff realleges paragraphs 1-41 of the Complaint as i1f repeated herein
verbatim.

43.  Based on the foregoing, Defendant have been and wall continue to be umustly
enriched by its continued use of and possession of the premuses.

44.  Because of this unjust enrichment, plamtff has also been harmed financially.

45.  Based on Defendants’ use of the property for approximately seven years, plaintiff
18 due and owing rent on this property on a quantum meruit basis.

46.  Inequity, the property that 1s being used by Defendants would have been rented
by plamtiff to Canadian at that time in the amount of 10¢ per square foot per month.

47.  Ths rental amount would equal $259.20 per month for a total of $3,110 40 per

48. Based on Defendants’ use of the property for the last seven years, 1t would owe
approx_i_mately $21,772.80 in total rent to the plamntiff. The plaintiff steps 1n the shoes of his
predecessor, and has acquired this property with the rent due and owing.

49 As an alternative claim, plaintiff requests payment of the rent, and an end to the
lease in equity.

WHEREFORE, Plaintiff requests judgment as follows:

1. For immediate possession of the encroached upon property, plus money damages
including costs and attorney’s fees to be determined by the trier of fact,

2. In the alternative, approximately $21,772.80 1n total rent to the plaintiff for the



last seven years.

3 In the alternative, for damages 1n the amount of $20,000.00 for the land, costs and
attorney’s fees;

4 For Puninv:.-. Damages based on Wis. Stat. §895.85 based on Defendants® wilful
and malicious acts 1n refusing to remove from the property with intentional disregard for the
rights of the Plaintiff;

5. Unless this Court, by a mandatory injunction, orders and directs Defendants to
remove the property or compensate the Plaintff, he will continue to suffer irreparable loss, njury
and damages; and

6. Such other and further relief as the court may deem just and proper.

PLAINTIFF REQE'ESTS A JURY OF 12.

Dated this __~_ day of December, 2005.

DEMPSEY, WILLIAMSON, YOUNG, KELLY & HERTEL, LLP
Attorneys for Plaintiff

w_
. fiah D, Hagnill
vﬁm No\1030537

FIRM ADDRESS:

US Bank Plaza

One Pearl Avenue, P. O. Box 886
Oshkosh, WI 54903-0886

(920) 235-7300



NOTICE REQUIRED BY THE FAIR DEBT
COLLECTION PRACTICES ACT (the Act),

15US.C. § 1692 as Amended

Dempsey, Williamson, Young, Kelly & Hertel, LLP is the creditor’s law firm and is
attempting to collect a debt for the creditor, Society Insurance. Any information the
debtor provides to Dempsey, Williamson, Young, Kelly & Hertel, LLP will be used for
that purpose.

The amount of the debt is set forth in the Complaint attached hereto.
The creditor as named in the attached complaint is the creditor to whom the debt is owed.

The debt described herein will be assumed to be valid by Dempsey, Williamson, Young,
Kelly & Hertel, LLP, unless the debtor, within (30) days after the receipt of this Notice,
disputes in writing, the validity of the debt or some portion thereof,

If the debtor notifies Dempsey, Williamson, Young, Kelly & Hertel, LLP in writing
within thirty (30) days of the receipt of this Notice that the debt or any portion thereof is
disputed, Dempsey, Williamson, Young, Kelly & Hertel, LLP will obtam a verification of
the debt and a copy of the verification will be mailed to the debtor by Dempsey,
Williamson, Young, Kelly & Hertel, LLP.

If the creditor named in the attached document is not the original creditor, and if the
debtor makes a written request to Dempsey, Williamson, Young, Kelly & Hertel, LLP
within thirty (30) days from the receipt of this Notice, the name and address of the
original creditor will be mailed to the debtor by Dempsey, Williamson, Young, Kelly &
. Hertel, LLP.

Written requests should be addressed to Dempsey, Williamson, Young, Kelly & Hertel,
LLP, P.O. Box 886, Oshkosh, WI 54903-0886
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JAMES J. WILLIAMSON

JAMES J. WILLIAMSON DEMPSEY, WILLIAMSON, YOUNG,
o ke e KELLY & HERTEL, LLP
CHARLESJ HERTEL A WISCONSIN LIMITED LIABILITY PARTNERSHIP
ATTORNEYS AT LAW SINCE 1849
U S. BANK PLAZA

P.0 BOX 886
OSHKOSH, WISCONSIN 54903-0836

ASSOCIATES
PETERJ CULP
BRIAND HAMILL
ELIZABETH A. HARTMAN
JULIE M. MASLOWSKI
DANIEL] POSANSK]

QSHKOSH 920/235-7300 RIPON 920/743-541 5
FAX 920-235%2011
www.dempaeylaw com _ ] L
November 9, 2005
Ja 1 3 2008

Attorney Michael J. Barron, Ir.

Fletcher & Sippel LLC

Suite 920 | cviurAMILY DIVISION

29 N. Wacker Drive
Chicago, IL. 60606-2875

Re: 235 Tyler Street, Neenah, WI a/k/a

Lots 16, 9, 11, 12 and part of Lots 1 and 13, Block 3,
Sherry’s Second Addition to Sherry Town, City of
Neenah, Winnebago County, Wisconsin.

Dear Attorney Barron:

Pursuant to our mumerous discussions with respect to the above outlined property, we
once again demand that your client remove all property from the above location. The attached
map and deed confirms the ownership in this land by my client. You have previously stated there
was a deed that showed otherwise, but based on our last conversation that does not exist.

At this point, we will be filing suit within one week of this letter unless your client
completely removes of all of its property and foregoes any claim that it has for this land. If not,

the suit will also include an action for punitive damages under the Wisconsin

Statutes based on

your wilful and intentional actions harming the impeding rights of my client, Mark Lange. -

If you have any questions, please fee] free to give me a call. Thank you for your

immediate attention to this matter.

Very truly yours,

DEMPSEY, WILLIAMSON, YOUNG, KELLY & HERTEL, LLP

BDHkn
Enclosures
cc:  MarkR. Lange

GABE BOUCK, 1349-1904 ® JOHNF KLUWIN,
EDWARDJ DEMPSEY, 1906-1956 = RAYC D

NICHOLAS ] M AGNUSEN, 1546-1998

J-1942 8 WILLIAM C BOUCK, 1395-1955 =
PSEY. 19961972 = JOHN E. DEMPSEY, 1935-1995




Plat of & _
Lots 186,8,11,12, and part of lots 1 and 13, m_on_n 3, mro&n Second Addition io \\.\..\_ tm
m_uoa Town, City of Neenah, Winnebago County, Wisconsin. " “ m SM
A4 -
)ﬂw.m\ _ w. hmm
- M -
_. < ua.m
_m nm... A8 8
LoT 18 _m g m
ors
3 __m W
o 14 g 7
22 [ rEg
| S & g
_ o T
_ ~ £ §§
4 £
5 LoT 12 |\|\\\ % .m M
g - -+«
13,919 at. L~ c o
T E [ X ] \\I\l o puef [
3 _—'1 \\u.\’.m O =
2 - N =
(3
rl 10501 a1 n a
m M m 0.24 ao.: A ..__-_. .m‘
iy o L J L IR
EE e B st dr
o = i m LEGEND 0 0
- - O
5w | pimtre | 91
m 5 “m P © = Found 1 1/4" {nominal) ¥on pipe | O—
] - {uniess spacified otherwiss -A
m W ] m - . ot § - = Chaln iink fance
3 3 -
: ¥ o=
¥ " F b SCALE: 1"m40’
T
1P - L ey B 2
x o

REVISED: 6-17-D3 05047801




- State Bar of Wisconsin Form 3-2003
e QEJ/ pkc D “ 1266818
o - SR,
Document Number Document Nams RECORDED O ° '

@8/715/2095 09:16AH

Ji AGEL
LIMITED LIABILITY CORPORATION R%EETER OF DEEDS

THIS DEED, mads between NAPUCK INVESTMENTS, LLC, A WISCONSIN

|
i
s

(*Grantor,” whether one or mors), and MARK R, LANGE AND SUSAN S. LANGE, |
HUSBAND AND WIFE AS SURVIVORSHIP MARITAL PROPERTY & OF PRees

("Grantee," whether ons ar more). i
Grgnbrqnhclﬁmtocrmeethefnuowingdsuﬁedmdmtopﬂwwiﬂxﬁe

rents, profits, fixtures and other appurtonant interests, in WINNEBAGO %
County, State of Wisconsin ("Property™) (if more space is noadad, please attsch addendum): || Name ad Rotum Address A-{837-1

ATTACHED JEROME H. BLOCK
ATTORNEY AT LAW
512 W. COLLEGE AVE.

APPLETON, WI 54911
|f—_—

$02-0033, 802-0030 AND 802-0029

Parcel Identification Number (PIN)
This ismot homesicad property.
) (i not)

AUTHENTICATION ACKNOWLEDGMENT

Signature(s) DANIEL NAPUCK AND BEVERLY STATE OF )
NAPOCK . . Y
authenticated on 7/72¢7 65 . COUNTY)
Personally came before me on ’
* JEROMEH. l the above-named
TITLE: MEMBER STATE BAR OF WISCONSIN
(Ifnot, to me known to be the person(s) who executed the foregoing
authorized by Wis. Stat. § 706.06) instrament sud acknowledged the same.
THIS INSTRUMENT DRAFTED BY: .
JEA IME H. BLOCK . Notary Public, Staio of

ATt ORNEY AT LAW - —- My commission (is pormapent) (expires:

(Signatuyes may be authentic~=? or azknowiedged. Both are not aecessary)
.. NOTE: THISIS A STANDARD FORM. ANY MODIIICA=ION TO TEIS FORM SHOULD BE CLEARLY IDEN STL..
QUIT CT .*M DE%D STATE b-..' OF WISCONSIN TORM NO. 3-2003
*Type nmam* e/ Bgnatures, © Stala B © “\igcorsin 2003 INFLPRNE | st Frmme « SIS 5(7 ) » Inlroarliname roem




Exhibit A
Legal Description

Order No.: 1132721

The land referred to is described as follows:

Parcel 1: Tt
Lot Nine (9), Block Three (3) in SHERRY'S SECOND ADDITION TO SHERRYTOWN, in the Second Ward, City of
Neenah, Winnebago County, Wisconsin.

Part of Tax Key No. 802-0033

Parcal 2:

Lot Sixteen (16) and the Southerly 32 feet of Lot One (1), Block Three (3), in SHERRY'S SECOND ADDITION TO
SHERRYTOWN, In the Second Ward, City of Neengh, Winnebago County, Wisconsin.

Part of Tax Key No. 802-0033

Parcel 3:
Lot Twelve (12), of Block Three (3), in SHERRY'S SECOND ADDITION TO SHERRYTOWN, in the Second Ward,
Chty of Neenah, Winnebago County, Wisconsin, excepting therefrom the Northerly 10 feet thereof

mmmdmmmen(n),ufmmm,msnmomonm'rosuemmowu,lnun
Second Ward, City of Neenah, Winnebago County, Wisconsin, exxepting therefrom the Northerly 10 feet thereof.

Tax Key No. 802-0030

Parcel 4;
Lot Beven (11), of Block Three (3) in SHERRY'S SECOND ADDITION TO SHERRYTOWN, In the Second Ward, City
of Neenah, Winnebago County, Wisconsin.

Tax Key No. 802-0029



STATE OF WISCONSIN CIRCUIT COURT WINNEBAGO COUNTY
MARK R LANGE
1108 Hewntt Street
Neenah, WI 54956,
Classification No.
Plamtiff,

CaseNo. MEC{  %fs wr
v.

CANADIAN NATIONAL RAILROAD, INC.
455 North City Front Plaza Dnive | v ,"-‘:“-;---;-_..____
Chicago, IL 60611-5504 {

Defendant. / -

. e ——————
! Crte Aty Sl e, D I

COMPLAINT —=2 7

NOW COMES the Plaintiff, by his attorneys, Dempsey, Williamson, Young, Kelly &
Hertel, LLP, by Brian D, Hamill, and alleges as follows:
1. Plamntff, Mark R. Lange, 15 a resident of Winnebago County, Wisconsin, with an

address of 1108 Hewitt Street, Neenah, W1 54956.

-

2. Defendant, Canadian National Railroad, Inc. (“Canadian”), is a foreign
corporation, with an address of 455 North City Front Plaza Dnive, Chicago, IL 60611-5504.
3. Plaintiff is the owner of property located at 235 Tyler Street, in the City of
Neenah, Neenah, WI.
eral ations
4, Plamntiff purchased property at 235 Tyler Street in the City of Neenah, Wisconsin

on August 10", 2005.
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5. Plaintff 1s aware that a portion of the property is encumbered by a fence that was
not part of his property. In inquiring about the fence, plaintiff has learned 1t was erected by
Canadian approximately seven years ago at the request of a neighbor to the property, James
Condon. .

6. Plaint:ff also noticed that there was some equipment on the property that is owned
by Canadian as well, apparently used for “switching” trains.

7. Plaintiff has repeatedly contacted Canadian requesting that they remove the fence

, and any other equipment or property belonging to them in that they are trespassing and
encroaching upon his property.

8. Canadian has repeatedly refused to remove this property, and claimed that it is in
fact the true owner of the property Canadian has not produced any documents to show any
ownership nghts mn the property even after repeated requests.

9. Plaintiff has offered proof of ownership to Canadian pursuant to the attached letter
and survey map and deed showing the ownership of the property. (See Exhibit A). After
recelving such information, Canadian has st refused to remove its property from the premises.

10.  The survey of the property attached depicts the encroachment which 1s
approximately 13 feet wide at the northerly end, approximately 14 feet wide at the southerly end
and approximately 192 feet long, consisting of approximately 2,592 square feet.

CLAIM 1: ENCROACHMENT

11.  Plaintiff realleges paragraphs 1-10 of the Complaint as if repeated herein

verbatim

12 Canadian has constructed a fence and maintains other equipment and property on

2.
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land owned by Plaintiff at 235 Tyler Street, Neenah, WI Canadian has encroached and
trespassed on the property without the consent of the Plamntiff.

13 Plaintiff has determined by a competent survey that the property 1s 1n fact his
(See Exhibit A) Plaintif:f has 1incurred survey costs, attorney’s fees and other costs in association
with obtaining such survey and subsequent negotiations with Canadian to remove their fence and
equipment from the property, to no avail.

14.  Plaintiff has no adequate remedy at law 1n that the fence and equipment that is
encroaching upon the Plaintiff’s land would have to be moved, requinng a mandatory injunction.

15.  Plantiff demands immediate possession of his property and the removal of all
property owned by Canadian. If this does not occur, Plaintiff will continue to suffer irreparable
loss, imjury and damages.

CLAIM 2: INTENTIONAL TRESPASS

16.  Plantiff realleges paragraphs 1-15 of the Complaint as if repeated herein
verbatim.

17.  Canadian 1s trespassing on Plamntiff’s property by refusing to remove its fence
and equipment.

18.  Canadian has, pursuant to the trespass and without good faith, wrongfully
caused the trespass on Plaintiff’s property and has acted maliciously and oppressively toward the
Plamtiff in that at all times duning this trespass Canadian had knowledge of the location and
boundary line of the property and erther intentionally or with reckless disregard to the rights of
the Plantiff, committed such trespass.

19.  Canadian has trespassed without consent of the Plaintiff, and caused loss, injury

-3-
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and damages
CLAIM 3: NUISANCE

20.  Plaintiff realieges paragraphs 1-19 of the Complaint as 1f repeated herein
verbatim. -

21.  Canadian, based on the actions described above, has caused a nusance to the
Plaintiff under Wis. Stat. §844.10 in that it constitutes an obstruction of use of the Plamntiff’s
property so as to interfere with the comfortable and quiet enjoyment of life and property, without
the Plaintiff’s consent.

22.  The encroachment is a nuisance under Wis. Stat. §844.10 1n that it has mjured the
Plaintiff by obstructing the Plaintiff’s loss of use of the property and caused the Plaintiff financial
damages as described throughout this Complaint.

23.  Plamtiff has notified Canadian of the encroachment and trespass and the fact that
the encroachment is interfering with Plaintiff’s use and enjoyment of hus property, and Canadian
has refused, and continues to refuse, to remove its property from the area and abate the trespass
and encroachment.

24,  Based on the above, Canadian’s actions constitute a nuisance and Plantiff is -
entitled to an injunction to compel Canadian to abate the nuisance.

CLAIM 4: NEGLIGENCE

25.  Plaintiff realleges paragraphs 1-24 of the Complaint as 1f repeated herein
verbatim.

26.  In causing the fence and equipment to encroach on Plaintiff’s property, as

described 1n this Complaint, Canadian acted negligently and carelessly and with complete

-4-
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disregard to the Plaitiff’s property rights, and without regard to the boundary of the property

27.  As aproximate resuit of Canadian’s negligence and the resulting trespass and
encroachment, Plaintiff has suffered damages from the loss of use of the Plaintiff’s property
which has been encroach-ed upon.

CLAIM 5: INTERFERENCE WITH REAL PROPERTY

28.  Plamnuff realleges paragraphs 1-27 of the Complaint as if repeated herein
verbatim

29.  The encroachment mentioned in this Complaint by Canadian has interfered with
the Plaintiffs’ property under Wisconsin Statutes Section 844.01 in that 1t constitutes an
obstruction to the free use of the Plaintifi”s property so as to interfere with the comfortable and
qutet enjoyment of the property without the Plaintiff’s consent.

30.  The encroachment is an interference with the Plaintiff’s property under Wisconsin
Statutes Section 844.01 in that it has mjured Plaintiff by obstructing Plaintiff’s free use of
Plaintiff*s property, and has caused Plaintiff financial damages as described 1n thus Complaint.

3L Plaintiff has notified Canadian of the encroachment and the fact the encroachment
is interfering with Plaintiff’s use and enjoyment of his land and Canadian has refused, and
continues to refuse, to remove the property from the Plaintiff’s land.

32.  Canadian’s encroachment on Plaintiff’s land constitutes an interference with
Plaimntiff’s property under Wisconsin Statutes Section 844.01 and Plaintiff is therefore entitled to
an injunction to compel Canadian to abate the interference.

CLAIM 6: POSSESSION

33  Plaintff realleges paragraphs 1-32 of the Complaint as 1f repeated herein

-5.
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verbatim.

34.  Plainuff owns an interest in the property in question and demands immediate
possession of that property and the ejectment of Canadian from said property.

35.  Plaintiff J; entitled to possession and demands damages based on Canadian’s
wrongful possession of the property and the Plaintiff’s inabulity to use and enjoy the land and
demands possession under Wisconsin Statutes Section 843 01

CLAIM 7: UNJUST ENRICHMENT, QUANTUM MERUIT
AND RETROACTIVE RENT

36.  Plaintiff realleges paragraphs 1-35 of the Complaint as 1f repeated herein
verbatim

37.  Based on the foregoing, the Canadian has been and will continue to be unjustly
enriched by its continued use of and possession of the premises

38.  Because of this unjust enrichment, plaintiff has also been harmed financijally.

39.  Based on Canadian’s use of the property for approximately seven years, plamntiff
is due and owing rent on this property on a quantum meruit basis

40. In equity, the property that 1s being used by Canadian would have been rented by
plamntiff to Canadian at that time in the amount of 10¢ per square foot per month.

41.  This rental amount would equal $259.20 per month for a total of $3,110.40 per

42,  Based on Canadian’s use of the property for the last seven years, it would owe
approximately $21,772.80 1n total rent to the plaintiff. The plaintiff steps in the shoes of his

predecessor, and takes this property with the back rent due and owing.



-

43.  As an alternative claim, plawntiff requests payment of the rent, and an end to the
lease 1 equity. ﬂ

WHEREFORE, Plaintiff requests judgment as follows*

1. For 1mme-diate possession of the encroached upon property, plus money damages
including costs and attorney’s fees to be determmed by the trier of fact;

2. In the altemative, approximately $21,772.80 m total rent to the plaintiff for the
last seven years.

3. In the alternative, for damages in the amount of $20,000 00 for the land, costs and
attorney’s fees;

4, For Punitive Damages based on Wis, Stat. §895.85 based on Canadian’s wilful
and malicious acts in refusing to remove from the property with intentional disregard for the
rights of the Plaintiff;

5. Unless this Court, by a mandatory injunction, orders and directs the Canadian to
remove the property or compensate the Plantiff, he will continue to suffer irreparable loss, injury
and damages; and

6. Such other and further relief as the court may deem just and proper.

PLAINTIFF REQUESTS A JURY OF 12.

Dated this )_"t_ day of November, 2005.

DEMPSEY, WILLIAMSON, YOUNG, KELLY & HERTEL, LLP
Attorneys for Plaintiff

By l /
ol Dl
ember No. 1030537

-7-
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FIRM ADDRESS:

US Bank Plaza

One Pearl Avenue, P. O. Box 886
Oshkosh, WI 54903-0886

(920) 235-7300



-

JAMES ] WILLIAMSON

TIMOTHY M DEMPSEY DEMPSEY, WILLIAMSON, YOUNG, ASSOCIATES

FETERJ CULP
O KLY KELLY & HERTEL, LLP ELIZARETH A HARTMAN
CHARLES J HERTEL A WISCONSIN LIMITED LIABILITY PARTNERSHIP JULIEM MASLOWSKI
ATTORNEYS AT LAW SINCE 1849 DANTEL ] POSANSKI
US BANK PLAZA
PO BOX 886

OSHKOSH, WISCONSIN 54003-0886

OSHKOSH 920/235-7300 RIPON 920/748-5415
FAX 920-735-2011
www dempasylaw com
November 9, 2005
Attorney Michael J. Barron, Jr.
Fletcher & Sippel LLC
Suite 920

29 N. Wacker Drive
Chicago, IL 60606-2875

Re: 235 Tyler Street, Neenah, WI a/k/a
Lots 16,9, 11, 12 and part of Lots 1 and 13, Block 3,
Sherry’s Second Addition to Sherry Town, City of
Neenah, Winnebago County, Wisconsin.

Dear Attorney Barron:

Pursuant to our numerous discussions with respect to the above outlined property, we
once again demand that your client remove all property from the above location. The attached
map and deed confirms the ownership in this land by my client. You have previously stated there
was a deed that showed otherwise, but based on our last conversation that does not exist.

At this point, we will be filing suit within one week of this letter unless your client
completely removes of all of its property and foregoes any claim that it has for this land. If not,
the suit will also include an action for punitive damages under the Wisconsin Statutes based on
your wilful and intentional actions harming the impeding rights of my client, Mark Lange. -

If you have any questions, please feel free to give me a call. Thank you for your
immediate attention to this matter.

Very truly yours,
DEMPSEY, WILLIAMSON, YOUNG, KELLY & HERTEL, LLP

s |

Bt/ Himill |

BDH:kn !
Enclosures |
cc: MarkR Lange _ :

1885-1942 ®  WILLIAM C BOUCK, 1895-1958 =
DEMPSEY, 1936-1977 ® JOHN E DEMPSEY, [935-(995
EMAGNUSEN, 1948-1908 .

GABE BOUCK, 1849-190¢ » JOHNF KLUWIN
EDWARD ] DEMPSEY, [906-1956 ® RAYC Dy
NICHOLAS ] MH
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State Bar of Wisconsin Form 3-2003

QUIT CLAIM DEED 1366818

BREGISTER’S OFFICE
YIRNEBAGO COURTY

Docuoment Name:

r

08/15/20@5 @9116AK

JULIE PAGEL
REGISTER OF DEEDS

REDORDING FEE 13. 80
TRANGFER FEE 171.88
€ OF PEg 2

THIS DEED, made between NAPUCK INVESTMENTS, LLC, A WISCONSIN
LIMITED LIABILITY CORPORATION

("Grantor," whether one ormore), and MARK R. LANGE AND SUSAN S. LANGE,
HUSBAND AND WIFE AS SURVIVORSHIP MARITAL PROPERTY

(“Grantee,” whether ane or more). .
Grantor quit claims to Grantee the following described real estate, together with the
reats, profits, fixtures end other appurtenant interests, in WINNEBAGO

Comnty, State of Wisconsin ("Property®) (if more space is nesded, please attach addendum):

SEE ATTACHED

-M * NAPUCK INVESTMENTS, LLC

(SEAL)x___ ) (SBAL)
. + DANIEL NAPUCK, MEMBER

(SEAL) W@m
* . Y MBEER. .

AUTHENTICATION ACKNOWLEDGMENT
Signature{s) DANIEL NAPUCK AND BEVERLY STATEOF )
NAPUCK ) s,
authenticated on 55 . COUNTY )
Personally came before me on ’
. K _ the shove-named
TITLE: MEMBER STATE BAR OF WISCONSIN -
(fnot, to me known to be the person(s) who executed the foregoing
autharized by Wis. Stat. § 706.06 ) instrument and acknowledged the same.
THIS INSTRUMENT DRAFTED BY: .
JEA IME H. BLOCK i Notary Public, State of
ATtORNEY AT LAW —- My commission (is permanenf) (expires: )

(Siguatures be anthentier¢>? or asknowledged, Both are not necegsary.)

NOTE: mmAﬂmm;ﬁ ANY MODIIIC4 TION TO THIS FORM SHOULD BE CLEARLYIDEN STt

QUITC* +'MDETD STATE &..” OF WISCONSIN <ORM NO. 3-2003
*Type nam* « “nw signEtores © Stats Bar . “Mseorsin 2083 INFC.PRIV™ | anal Frame « IRIITARAS 774 o pirermfineras S



Exhibit A
Legal Description

Order No.: 1132721

The land referred to s described as follows:

Parcel 1: )
Lot Nine (9), Block Three (3) in SHERRY'S SECOND ADDITION TO SHERRYTOWN, in the Second Ward, City of

Neenah, Winnebago County, Wisconsin.
Part of Tax Kay No. 802-0033

Parcel 2:
Lot Sixteen (16) and the Southerly 32 feet of Lot One (1), Block Three (3), in SHERRY'S SECOND ADDITION TO
SHERRYTOWN, In the Second Ward, City of Neenah, Winnebago County, Wisconsin.

Part of Tax Key No. 802-0033

Parcel 3:
Lot Twelva (12), of Block Three (3), In SHERRY'S SECOND ADDITION TO SHERRYTOWN, In the Second Ward,

Clty of Neenah, Winnebago County, Wisconsin, excepting therefrom the Northerly 10 feet thereof

The West 1/3 of Lot Thirteen (13), of Block Thwee (3), In SHERRY'S SECOND ADDITION TO SHERRYTOWN, in the
Second Ward, City of Neenah, Winnebago County, Wisconsin, excepting therefrom the Northerly 10 feet thereof.

Tax Key No. 802-0030

Parcel 4:
Lot Eleven (11), of Block Three (3) in SHERRY'S SECOND ADDITION TO SHERRYTOWN, In the Second Ward, City

of Neenah, Winnebago County, Wisconsin.
Tax Key No. 802-0029
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County of Cook )

L
-

State of (Ilmois )

SUPPLEMENTARY AFFIDAVIT OF
GREGORY J. GUTHRIE

1, Gregory 1. Guthrie, b;mg duly sworn, depose and state as follows:

1. I submit this afﬁdr;vit to supplement the affidavit I swore to on March 6, 2006.

2. In my previous affidavit, I described how WCL uses the property at issue in the
Lange Complaint (Winnebago County Cirewt Cowrt, Case No. 05 CV 1365).

3. If WCL no longer could use the property at issue in the Lenge Complaint, it could
not safely use the tracks that ad;oin the property for swatching

q. In addinon, without use of the subject property, WCL could not access the tracks
that adjoin the subject property m arder to properly maintain the tracks and essociated hydraulic
switches, nor safely';:onduct snow reroval along side the track in order to mainiain safe walking
surfaces for crews when they are switching.

5. If called before & Court to testify, I would testify as [ have stated in this affidavit.

Gregory J. Guthrie

Further affiant Sayeth not.

Subscribed and sworn to
Before me this /5%day of
July, 2006

Seal
(S sy
Natary Puafie Stata of flimolq
| ___My Commigsion Exgires 00672009

EXHIBIT

i_B




