: / 7 2 {q EXPEDITED HANDLING REQUESTED T

£3 '}r -
- ! L
BEFORE THE S E“E‘; 4
SURFACE TRANSPORTATION BOARD '-.;@,\ g Bge 7
T
gk

Finance Docket No. 35021

AMEREN ENERGY FUELS AND SERVICES COMPANY
MOTION FOR PROTECTIVE ORDER

EQED
Ao BN dinga

Ay o Auld

1Pt of
pu-ﬁE'Fumrd

James A. Sobule

AMEREN ENERGY FUELS AND SERVICES
COMPANY

1901 Chouteau Avenue

St. Louis, MO 63103

TEL: (314) 554-2276

FAX: (314)554-4014

May 8, 2007

Sandra L. Brown
Christine J. Sommer
Michael H. Higgins
TROUTMAN SANDERS LLP
401 9th Street, N.W.
Suite 1000

Washington, DC 20004
TEL: (202) 274-2959
FAX: (202) 654-5603

ATTORNEYS FOR AMEREN ENERGY FUELS AND
SERVICES COMPANY



BEFORE THE ARRPPEESN
SURFACE TRANSPORTATION BOARD S e
Ey Ty
—r -3 :“ -
' Lo 1t L?
Finance Docket No. 35021 v %—5_ @z
- o gt
. B BY
'1_("‘\ o
MOTION FOR PROTECTIVE ORDER B ¥
-H-‘_ i-"_: - -

Ameren Energy Fuels and Services Company (“AFS") hercby moves the Board for a
protective order pursuant to 49 C F.R. § 1104.14(b) in this proceeding substantially in the form
shown 1n the Appendix of thns Motion. The Protective Order and Reply of Ameren Energy Fucls
and Services Company, filed concurrently with this Motion, are necessary to enable counsel tor
AFS to respond to the Petition for Declaratory Order filed by Union Pacific on Apnl 26, 2007
(“Petition”), which requests that the Board declare that its decision, which requires railroads to
change their practice of computing rail fuel surcharges as a percentage of a base rate, apphes to
all traffic presently moving under Option 2 of UP’s Circular 111, See Rail Fuel Surcharges,
STB Ex Parte No. 661 (STB served jan. 26, 2007} (“EP 661"): see aiso Petition, at 2.

In order to fully respond to UP’s Petition, AFS’s Reply neccssitates the inclusion of
proprietary commercial information that could be competitively damaging if disclosed. AFS s
filing the Protective Order request concurrent with its Highly Confidential version of its Reply
(filed undcr scal) because of the expedited nature of this matter. AFS has also filed a Public
version of its Reply. which has all confidential matenal redacted from the document

The Board has approved protective orders for declaratory order proceedings in the past,
in order to allow the exchange of sensitive information. See, c.g . Cuny of Jersey Cuy, Rails to
Trails Conservancy, Pennsylvama Railroad Harsimus Stem Embankment Preservation

Coalition, and New Jersey State Assemblyman Manzo — Petition for Declaratory Order, STB



Finance Docket No. 34818, slip op. at 1-2 (served Mar. 2, 2000); Maumee & Western Railroad
Company and RMV Ventures LLC — Petition For Declaratory Order — CSX Transportation, Inc
Crossing Rights at Defiance, OH, STB Financc Docket No. 34527, shp op. at 2 (served Aug. 26,
2005). AFS’s requested protective order is sumilar to the orders imposed in the above
proceedings.

For the reasons stated above. AFS respectfully requests that the Board adopt the
protective order attached as Appendix 1 to protect the information contained n the Highly

Confidential version of AFS’s Reply.

Respectfully submitted,

James A, Sohule

AMEREN ENERGY FUELS AND SERVICES
COMPANY

1901 Chouteau Avenue

St. Louis, MO 63103

TEL: (314) 554-2276

FAX: (314)554-4014
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STB Finance Docket No. 35021
PROTECTIVE ORDER

For purposes of this Protective Order:

“Confidential Documents™ means documents and other tangible materials containing or
reflecting Confidential Information.

“Confidential Information™ means (i} traffic data (including but not limited to wayblls,
abstracts, study movement sheets, and any documents or computer tapes containing data
denved from waybills, abstracts, study movement sheets, or other data bases, and cost
work papers), (i) the identification of shippers and receivers in conjunction with shipper-
specific or aother traffic data; (i1i) the confidential terms of contracts with shippers or
carriers; (iv) confidential financial and cost data; (v) divisions of ratcs, trackage nghts
compensation levels, and other compensation between carriers; and, (v1) other
confidential, commercial, financial, operational, proprietary, or personal information.

“Designated Material” means any documents designated or starnped as
“CONFIDENTIAL" or “HIGHLY CONFIDENTIAL” in accordance with paragraph 2 or
3 of this Protective Order, and any Confidential Information contained in such materials

“Party” means an individual person or entity participating in the Proceedings (as defined
in (f) below).

“Parties” means more than one Party to the Proceedings (as defined in (f) below).

“Proceedings™ means (1) those proceedings before the Surface Transportation Board (the
“Board") in STB Finance Docket No. 35021, (ii) any proceedings before the Board
related to (1). and, (1ii) any judicial review proceedings arising from (i) and/or (u).

If any Party to the Proceedings determines that any part of (a) a document it submuts, (b)
a discovery request it propounds, (¢) a discovery response it produces, (d) a transcript of
a deposition or a hearing in which 1t participates, or {¢) a pleading or other paper to be
submitted, filed, or served in the Proceedings contains Confidential Information or
consists of Confidential Documents, then that Party may designate and stamp such
Confidential Information and Confidential Documents as “CONFIDENTIAL.” Any
information or documents designated or stamped as “CONFIDENTIAL” shall be handled
as provided for hercinafter.

If any Party to the Proceedings determines that any part of (a) a document it submuts, (b)
a discovery request it propounds, (c) a discovery response it produccs, (d) a transcript of
a deposition or a hearing 1n which it participates, or (e) a pleading or other paper to be
submitted, filed, or served in the Proceedings contains shipper-specific rate or cost data,
division of rates, trackage rights compensation levels, or other compensation between
carriers; or other competitively sensitive or proprietary information, then that Party may
designate and stamp such Confidential Information and Confidential Documents as



“HIGHLY CONFIDENTIAL.” Any information or documents so designated or stamped
shall be handled as provided hcremafter

Information and documents designated or stamped as “CONFIDENTIAL" may not be
discloscd in any way, directly or indirectly, or to any person or enfity except to an
employee. counsel, consultant, or agent of a Party to these Proceedings. or an employee
of such counsel, consultant, or agent, who, before receiving access to such information or
documents, has received and has read a copy of this Protective Order and has agreed to
be bound by its terms by signing a confidentialily undertaking in the form set forth at
Exhibit 1 to this Protective Order, and has delivered a copy to counsel for the other
Parties.

Information and documents designated or stamped as “HIGHLY CONFIDENTIAL” may
not be disclosed 1n any way, directly or indirectly, to any employee of a Party to these
Proceedings, or to any other person or entity except to an outside counsel or outside
consultant of a Party, who, before recerving access to such information or documents, has
received and has read a copy of this Protective Order and has agreed to be bound by its
terms by signing a confidentiality undertaking 1n the form set forth at Exhibit 2 to this
Protective Order, and has delivered a copy to counscl for the other Parties.

The Partics must file simultaneously a public version of any Highly Confidential or
Confidential submission filed with the Board, whether the submission 1s designated a
Highly Confidential Version or Confidential Version. When filing a Highly Confidental
Version, the filing Party does not need to file a Confidential Version with the Board, but
must make available (simultaneously with the Party's submussion to the Board of its
Highly Confidential Version) a Confidential Version reviewable by other Parties” in-
house counsel. The Confidential Version may be served on the other Party 1n electronic
format only. In lieu of preparing a Confidential Version, the filing Parly may
(simultancously with the Party’s submission to the Board of its Highly Confidential
Version) make available to outside counsel for the other Parties a list of all “highly
confidential” information that must be redacted from its Highly Confidential Version
prior to review by in-house personnel. and outside counsel for the other Parties must then
redzact that matenal from the Highly Confidential Version before permitting any in-house
personnel to review the submission,

Any Party to these Proceedings may challenge the designation by another Party of
information or documents as “*CONFIDENTIAL” or as “HIGHLY CONFIDENTIAL” by
filing a motion with the Board or with an administrative law judge or other officer to
whom authority has been lawfully delegated by the Board to adjudicate such challenges.
Prior to filing such a motion, the Party objecting to the designation shall confer with the
Party making the designation in an cffort to resolve any dispute concerning the
designation.

Designated Material may not be used for any purposes other than the preparation and
presentation of cvidence and argument 1n these Proccedings, as defined heremn. Such
proscribed purposes include without limitation, business, commercial, operational, other
litigation, and/or competitive purposes.
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Any Party who receives Designated Material in discovery shall destroy such matenals
and any notes or documents reflecting such materials, other than (a) file copiecs of
plcadings or other documents filed with the Board and retained by outside counsel for a
Party to these Proccedings and (b) file copies of pleadings or other documents filed with
the Board that contain only Confidential and public information which are retained by 1n-
house counsel for a Party to these Proceedings, at the earhier of: (a) such time as the Party
recerving the materials withdraws from these Proccedings; or (b) the completion of these
Proccedings, including any petitions for reconsideration, appeals, or remands.

No Party may include Designated Material 1in any pleading, brief, discovery request or
response, or other document submitted to the Board, uniess the pleading or other
document is submitted under seal, in a package clearly marked on the outside as
“Confidential Materials Subject to Protective Order.™ See 49 CFR 1104.14. All
pleadings and other documents so submitted shall be kept confidential by the Board and
shall not be placed in the public docket in these Proceedings, except by order of the
Board or of an administrative law judge or other officer in the cxercise of authority
lawfully delegated by the Board.

No Party may include Designated Matenal in any pleading, bnef, discovery request or
response, or other document submitted to any tribunal other than the Board in these
Proceedings. unless: (a) the pleading or other document is submitted under seal 1n
accordance with a protective order that requires the pleading or other document to be kept
confidential by that tribunal and not be placed in the public docket in the procceding: or
(b) the pleading or other document is submitted in a sealed package clearly marked.
“Confidential Matenals Subject to Request for Protective Order,” and is accompanted by
a motion to that tribunal requesting 1ssuance of a protective order that would require the
plcading or other document be kept confidential and not be placed in the public docket in
the procceding, and requesting that, if the motion for protective order is not 1ssued by that
tribunal, the pleading or other document be returned to the filing Party.

No Party may prescnt or otherwise use any Designated Material at a Board hearing in
these Proceedings, unless that Party has previously submitted. under seal, all proposed
exhibits and other documents containing or reflecting such Designated Material to the
Board, to an administrative law judge. or to another officer to whom relevant authonty
has been lawfully delegated by the Board, and has accompanied such submussion with a
written request that the Board, administrative law judge, or other officer: (a) restrict
attendance at the hearing during any discussion of such Designated Matcnal; and (b)
restrict access to any portion of the record or briefs reflecting discussion of such
Designated Material in accordance with this Protective Order.

If any Party intends to use any Designated Matcrial 1n the course of any deposition in
these Proceedings, that Party shall so advise counsel for the Party producing the
Designated Matenal, counsel for the deponent, and all other counsel attending the
deposition. Attendance at any portion of the deposition at which any Designated Material
18 usced or discussed shall be restncted to persons who may review that matenal under the
terms of this Protective Order. All portions of deposition transcripts or exhibits that
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consist of, refer to, or otherwise disclose Designated Matenal shall be filed under seal
and be otherwise handled as provided in paragraph 10 of this Protective Order.

To the extent that materials reflecting Confidential Information are produced by a Party
in these Proceedings, and are held and/or used by the recciving person in comphance
with paragraphs 1, 2. and 3 above, such production, disclosure, holding, and usc of the
matenals and of the data that the matenals contain are deemed essential for the
disposition of this and any related proceedings and will not be deemed a violation of 49
U.S.C. § 11904, or any other relcvant provision of the ICC Termination Act of 1993,

All Parties must comply with all of the provisions of this Protective Order unless the
Board or an administrative law judge or other officer exercising authonty lawfully
delegated by the Board determines that good cause has been shown warranting
suspension of any of the provisions herein

Nothing in this Protective Order restricts the right of any Party to disclose voluntanly any
Confidential Information originated by that Party, or to disclose voluntarily any
Confidential Documents originated by that Party, if such Confidential Information or
Confidential Documents do not contain or reflect any Confidential Information onginated
by any other Party.

Nothing 1n this Protective Order restncts the rnight of any Party to argue for disclosure or
non-disclosure of Confidential Information of Confidential Documents in another
proceeding. Nor docs anything in this Protective Order restrict the right of any Party to
utthze information or documents that are in the public domain.



STB Finance Docket No. 35021
EXHIBIT |
UNDERTAKING-CONFIDENTIAL MATERIAL

I, [printed name]), have read the Protective Order served
on May 8, 2007, governing the production and use of Confidential Information and Confidential
Documents in STB Finance Docket No. 35021, understand the same, and agrec to be bound by
its terms. [ agree not to use or to permit the use of any Confidential Information or Confidential
Documents obtained pursuant to that Protective Order, or to use or to permit the use of any
methodologies or techniques disclosed or information leamed as a result of receiving such data
or information, for any purpose other than the preparation and presentation of evidence and
argument in STB Finance Docket No. 35021, any related proceedings before the Surface
Transportation Board (Board), and/or any judicial review proceedings in connection with STB
Finance Docket No. 35021 and/or with any related proceedings. [ further agrec not to disclose
any Confidential Information, Confidential Documents, methodologies, techniques, or data
obtained pursuant to the Protective Order cxcept to persons who are also bound by the terms of
the Order and who have executed Undertakings in the form hereof, and that, at the conclusion of
this proceeding (including any procecding on administrative review, judicial review, or remand),
1 will promptly destroy any documents containing or reflecting materials designated or stamped
as “"CONFIDENTIAL,” other than file copies, kept by counsel who have exccuted this
undertaking, of pleadings and other documents filed with the Board.

1 understand and agree that money damages would not be a sufficient remedy for breach
of this Undertaking and that the Parties or other parties producing Confidential Information or
Confidential Documents shall be entitled to specific performance and wnjunctive andfor other
equitable relief as a remedy for any such breach. [ further agree to waive any requircment for the
securing or posting of any bond 1n connection with such remedy. Such remedy shall not be
deemed to be the exclusive remedy for breach of this Undertaking, but shall be 1n addition to all
remedics available at law or equity.

Signed.

Date:




STB Finance Docket No. 35021
EXHIBIT 2
UNDERTAKING-HIGHLY CONFIDENTIAL MATERIAL

5 [printed name], am outside [counsel]
[consultant] for [Party to Proceeding], for whom [ am acting 1n
this Proceeding. 1 have read the Protective Order served on May 8, 2007, governing the
production and use of Confidential Information and Confidential Documents in STB Finance
Docket No. 35021, understand the same, and agree to be bound by its terms. { agree not to use or
to permit the use of any Confidential [nformation or Confidential Documents obtained pursuant
to that Protective Order, or to use or to permit the use of any methodologies or techniques
disclosed or information learned as a result of receiving such data or information, for any
purpose other than the preparation and presentation of evidence and argument in STB Finance
Daocket No. 35021, any related proceedings before the Surface Transportation Board (Board), or
any judicial review proccedings in connection with STB Finance Docket No. 35021 and/or with
any related procecdings. [ further agree not to disclose any Confidential Information,
Confidential Documents, methodologies, techniques, or data obtained pursuant to the Protective
Order cxcept to persons who are also bound by the terms of the Order and who have executed
Highly Confidential Undertakings 1n the form hereof.

I also understand and agree, as a condition precedent to my receiving, reviewing, or using
copies of any information or documents designated or stamped as “HIGHLY
CONFIDENTIAL.” that 1 will take all necessary steps to assure that said information or
documents be kept on a confidential basis by any outside counsel or outside consultants working
with me, that under no circumstances will I permit access to said matenals or information by
employees of my clent or its subsidiaries, affiliates, or owners. At the conclusion of this
proceeding {(including any proceeding on administrative review, judicial review, or remand), |
agree to promptly destroy any documents containing or reflecting information or documents
designated or stamped as “HIGHLY CONFIDENTIAL," other than file copies. kept by outside
counsel, of pleadings and other documents filed with the Board.

I understand and agree that money damages would not be a sufficient remedy for breach
of this Undertaking and that the Pariies or other parties producing Confidential Information or
Confidential Documents shall be entitled to specific performance and injunctive and/or other
equitable relicf as a remedy for any such breach. I further agree to waive any requirement for the
securing or posting of any bond in connection with such remedy. Such remedy shall not be
deemed to be the exclusive remedy for breach of this Undertaking, but shall be in addition to ail
remedies available at law or equity.

Signed:

Date:




CERTIFICATE OF SERVICE

This is to certify that on this 8" day of May, 2007, [ caused the forcgoing Motion for
Protective Order of Ameren Eneryy Fuels and Scrvices Company to be served upon all known

parties of record in this proceeding by first-class mail or a more expeditious method.
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